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PATNA HIGH COURT 


NOMINAL INDEX. 


Absence oi Star denotes Cases of Provincial or Small Importance* 

* Indicates Cases of Great Importaocet 
** Indicates Cases of Very Great Importance, 

FULL BENCH. 

Sbdoraji Koer v. Dhaoi Mian 1 

OTHER CASES. 


A 

*Abdul Hamid v. Emperor 46 

Abdul Haq v. Md. Yahia Khan 81 

*Ajili Ohaudhuri v. Janak Lai 336 

*Akal Ahir v. Baijnath Das 709 

**Akal Mabton v. Mahabir Mabfcon 145 

Akhaj Ebalifa v. Kamlal Marwari 40 

Amir Mandal v. Moban Cbandra 663 

**Amiad Ali v. Emperor 498 

**Aparna Dabi v. Shiva Prasad Singb 451 
Arjun Daa-Gulab Rai Firm v. E. I. 

Railway Co. 811 

Asharfilal Mabta v. Surajmaya Misb- 
rain 758 

B 

*Badri Narain Singh v. Dwarka Pro- 
sad 353 

*Batdyaoath Sarkar v. Prabbabafci 
Dasi 803 

Baijnatb Singh v. Hari Prasad 628 

Baldeo Dube v. Emperor 376 

*Balmukuud V. Madho Praabad 714 

^Banarasi Prasad v. Mohi-ud-Din 
Abmad 586 

**Banko Behari Pandey v. Ohatur 
Pandey 640 

^Bansidhar Marwari v. Emperor 138 

^Banwari Bai v. Ohefthru Lai 114 

Bario Santhal v. Fakir Sanfchal 793 

^^Basdeo Prasad v. Dwarka Pandey 234 


Basdeo Singb v. Emperor 704 


Benares Bank Limited v. Surendra 
Narain Singb 

'"Bhagwan Chandra Das v. Dharam 
Narain Das 

'^^Bbagwanta Kuer v. Zamir Ahmad 
Khan 

’■'Bbagwat Prashad v. Dwarka Prasad 
Bhaiohand Fu! Ohand v. Haji Dawood 
Ayub 

■'""Bhikari Behara v. Sitamoni Devi 
’•'Bbokhari Singh v. Emperor 
"Bhola Singb v. Emperor 
*BhuIaa Raut v. Kumari Rai 
Bikkoo Mabton v. Narayan Sabu 
Binode Bihari v. Tokhi Singh 
Bion, R. S. V. Sbeogulam Lai 
**Birincbi Singh v. Saroda Prasad 
Bisbeshwar Pratap v. Asarb Singb 
^Bishunath Sahay v. Nanku Prasad 
Bisbun Cband v. Abbovkumar Chand 
Bishun Dayal v. Jagdish Narayan 
Bisbun Lai v. Bindeshwari Sabu 
"Bisbun Moban Sabay v. Narayan 
Prasad Astbaoa 
Blong, R. E. V. Emperor 
Bodb Kisban Goala v. Emperor 
Buohan Dei v. Jugal Kisbore 

0 

Cband Ray v. Bhagwati Cbaran 
Chandrika Koer v. Budbu Dusadn 
^Obandrika Prasad v. Hbra Lai 


831 

802 

576 

23 

816 

706 

791 

563 

509 

303 

604 

305 

452 

136 

164 

700 

513 

712 

434 

767 

125 

791 


243 

418 

312 



6 


NOMINAL INDEX, 1924 PAOINA. 


’*'"Chandrikft Prosad v. Hira Lai 280 

’^Gbaurasi Mabasariok v. Bbagan Sabu 20 
*ChBfca Mahto v. Emperor 128 

Cbhaterdhari Mabto v. Naaib Singh 806 
Chhedi Upadhya v. Emperor 379 

Cbotu Mian v. PaUo Gope 529 

D 

Daho Kuer, Mt. v. Mt. Tural Dei 593 

Damini Dasi v. Fatumani Dasi 520 

Damodar Narain v Ganga Ram 269 

Daroga Singb v. Emperor 758 

*Dabendra Kumar v, Fyzabad Bank, 

L'jd. 94 

*D 0 bi Singh v. Emperor 142 

*DookinandaD v. Brij Nandan 502 

Daolagaa Singb v. Mt. Guibansi 374 


’'"' Deo Satan Bharbbi v. Deoki Bbarbbi 657 
Dhani Singh v. Chandra Choor Deo 823 
*D:janrai v. Sanchi Ram Panna Lai 687 
*Dhanraj Bhagat v. Bharat Narain 


Singb 703 

’'"Dhanwanbi Ghowdhrain v. Har* 
go'oind Prasad 484 

*Dharohar Singh v. Ram Prasad 
Narayan 367 

Dildar Ali v. Kuaum Kumari 256 

Dipa Mahton v. Sbeonandan Praaad 342 
•Durganand Ojha v, Hiranand Ojha 711 
Durga Prasad v. G.I.P. Ry. 98 

Darga Siogh v. Emperor 181 

Dubb, K B. V Taraprasanna Roy 120 

£ 

*Ea 9 t Indian Railway Co. v. Ahmadi 
Khan 596 

East Indian Railway Co. v. Firm 
Sukhdoo Das 25 

Eisb Indian Railway Co. v Gopuram 
Gourisbankar 315 

*E-igb Indian Railway Co. v. Nadia 
Coal Co. 39 

Easb Indian Railway Company, Ltd, 

V. Nebram Ganesb Lai 812 

Eknabb Panday v. Singeahwa Nath 785 

**Emperor v. Arbu Rantra 564 

F 

’^'Forbog. A. H. v. Hanuman Bbagafc 88 
*Fouidar Singh V. Baiju Mahcon 169 

Fyzabad Bank v. Ramdayal 107 


G 

♦Ganga Bisbun Singh v. Rajo Chau- 
dhary 

Garabini Kamarain v. Surji Narain 


Singh 250 

Gayani Daa v. Dwarka Mander 657 

♦Gayani Sahn v. Balohand Sahn 341 

’•'Gobindia, Mt. v. Emperor 754 


♦Gobinda Prasad v. Jagadeep Sabai 
♦^'Gobinda Prasad Gir v. Kishun Lai 
Gobind Singh v. Gopal Saran Singh 
^Gobind Singh v. Jai Gopal Singh 
♦Gokaran Prasad v. Waris Ali 
*’'GokhaIa Nand v. Baldeo Narayan 
Singh 

^Gopal Misser v. Partap Mandal 
♦'"Gopal Saran v. Sita Devi 
*’''GhuIam Cband v. Dukbi Rai 
Gulli Bbagab v. Narain Singb 

H 

♦HaQzan, Mb. v. Akbaleswari 
Hahzunnissa, Mb. v. Imamuddin Khan 
Harakhpan Misir v. Jagdeo Miasir 
♦Hardban Mabto v. Gokhul Mabto 
Hari Gir v. Kumakbya Narayan 
OHarihar Prasad v. Kesho Prasad 
*£Iari Rohan Prasad v. Basbidul 
Haque 

' Harnarayan Singh v. Darshan Deo 
Hasan Imam y. Debi Prasad 
Hazari Lai v. Ambika Gir 
*Hira Lai v. Cbuni Sao 
♦Hira Raub v. Fakirohand Mabbon 
Hirji Jivraj v. Ramjas Agarwala 
♦"Hit Lai Mahton v. Jiboo Mahton 

I 

^Indian General Navigation ana Ry. Co 
V. Firm Daulafc Ram Chaturbhuj 
Inglis, A. W. V. Sarju Prasad 
Ishwari Prasad v. Cboba NagpurBank- 
ing Aesooiation 

J 

’'♦Jadu Nandan Sahay v. Hanunaan 
Sahay 

♦’^Jagannath Sao v. Debi Prasad 
Jagannath Thirani v. Tara Prasanna 
Jagat Mohan Nath v. Jaipal Singh 
♦Jagdam Sahay v. Rupnarain Mahton 
♦Jagdeo Nath Sab v.Udainath Sabi Dev. 
♦Jagdip Pandey v. Mt. Taibunnissa 
♦♦Jagdishwar v. Md Haziq Hussain 
Jageehwar Kuer v. Tilakdhari Singh 
’* Jago Mabbon v. Kbirodhar Ram 
'"♦Jag Sah v. Srikanta Prasad 
’ *Jai Narayan Pande v. Kishun Dubta 
Misra 

Janki Cbowdhury v. Sambodh Kurmi 
♦*Janki Kuer v. Birj Bhikhan Ojha 1 
Janki Kuer v. Thakur Rai 
Jasuram v. Emperor 
Jhingu Ojha v. Megbnath Pandey 
♦Jhumak Singh v. Mahindra Singh 
♦Jiwan Raub v. Emperor ; 

Joharmal Marwari v. King-Emperor 1 
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Jagal Keshwar Bholanath v. Kishori 
Lai Behari Lai 159 

K 


Eamakshya Karayan v. Saraj Nath 
Misra 449 

Kamaluddin Ahmad v. BamanaDd 
SiDgh 443 

*EacDlaDath Jha t. Mobit Narain Jba 800 
'^'*‘KaDiz Zainah v. Mobarak Hossaio 284 
Eapilesbwar Jha v. Baghunandan Fra- 
aad 134 

*Eartiok Chandra v. Nagendra Nath 319 

*Kedar Nath v. Jagar Nath Daa 355 

*Eeneth Arthur Hill v. Banjan Bar* 
dhan 526 

Eesbeo Prasad Singh v. Bhagwat 
Saran Pande 511 

Kesho Prasad Singh v. laser Dubey 373 

^Eesho Prasad Singh v.Madbo Prasad 
Singh 721 

Kbarag Narayan v. Dwarka Prasad 580 

**Khub LalUpadhya V. Jhapsi Kundu 613 
Kiran Sarkar v. Emperor 140 

Kishan Bahadur v. Sassaram Lime, 
Limited 521 

Eishore Mai v. Jagdish Narain 471 

**Ei8huiideo Narain v. Bamrejhan 
Singh 67 

*Kishun Prasad v. Hakim Ghaudhari 302 
**Kokil Sinfeh v. Ramasray Prasad 488 

Kuldip Sahay v. Harihar Prasad 161 

Kuldip Sabay v.Rajkumar Singh 211 

’*‘’^Ealdtp Sahay v. Bambujhawan 
Mabto 454 

Kunj Behary v. Gharan Singh 204 

L 


’‘'Laobbman Lai v. Padarath Singh 346 

Laohmi Narain v. Emperor 42 

Laohmi Prasad Tewari v. Balunandan 
Singh 805 

*Laobmi Singb v, Emparor 691 

*Lalloo Prasad v. Lachman Singb 438 

Lalmoni Nonia v. Emperor 276 

**L9bi8ingb v. F. E. Christian 776 

*^Limaya. K. V. v. J. K. Watva 65 

Linton Molesworth <fe Oo. v. Jagan* 
nabh Supakar 226 

Lisb, A, G. V. Lish 624 

Luther Sabu v. Doman Bam 793 


M 

Mababali Daein v. Manu Mandal 416 
*Mahabir Prasad v. Cbhedi Singb 769 
Mahadeo Asram v. Jagatraj Kuer 298 
**Mabadeo Prasad v. Bissessar Prasad 71 
*Mahadeo Prasad v. Gajadhar Prasad 362 
Mahadeo Saran v. Dharam Natb 
Sahay 324 


"^Mahadeo Singh v. Dhobi Singh 111 
’^'*Mabarajadbirai of Darbbanga v. 

Commissioner of Inoome*tax 474 

Mabaraj Bai v. Janki Euer 655 

Mahomed Amirul Hasan v. Mahomed 

Jewad Husain 318 

Mandar v. Emperor 436 

*Mani Lai v. Durga Prasad 673 

Maniruddin v. Emperor 320 

Man Mohan V. Md. Hussain Kban 191 

Manmobini Dasi v. Hari Prasad Bose 755 
*'"Man Singb v. Nawalkhbati 468 

Masudan Lall v. Bam Gulam Saba 547 
’Matheweon v. Seoy. of State 616 

Mazharul Ekbal v. Gopal Lai Ray 719 
'■'Metcalf, P. H. v. J. Watson 708 

Meyrick, M. A. v. Dipa Pandey 820 

Mode Narain v, Bikram Singh 36 

Mohammad Idris v. Lachman Das 504 

Mobiuddin Kban v. King-Emperor 829 

''*Moti Lall V. Ram Khelwan 171 

Mundo Siogb v. Krishna Dayal 439 

Murli Manobar v. Nand Singh 205 

N 


'^Nageahwar Bux v. Bisseawar Dayal 446 

*'*'NaDa Ojha v. Parbhu Dubt 647 

Nand Kisbore v. Rameehwar Singb 515 

*Naad Kishore Lai v. Emperor 789 

“^Nand Kishore Misra v. Kalika Misra 695 

Nand Lai v. Kesho Prasad 245 

Nand Lai v. Nath Mull Srinivas 569 

Nand Lai Mabton v. Dhanukdbari 
Mahbon 244 

*Nand Rani Kuer v. Durga Das 
Narain 387 

Nareodra Nath Roy v. Emperor 131 

"Narandra Nabh Sarkar v. E, I, Ry. 

Oo. 

**Nareshi Singb v. Emperor 
Narsing Tbakur v. Bishun Pergash 
Na.sibao v. Eknam Narain 
Natbsahai v. Imam Beza 
^Nathuni Rai v. Rameshwar Singh 
Neko Tewari v. Kishun Prasad 
Nitai Datb v. Seoy. of State 
Nripendra Nath v. Jhumak Mander 
Nripendra Nath v. Jhumak Mandar 


717 

388 

209 

135 

319 

147 

582 

608 

184 

263 


P 

Padarath Mabton v. Hifcan Singh 773 
Paghalan Garain v. Cbobu Kunja 522 
**Palbi, Me. V. Nirdhan Gope 233 

*Panohu Bania v. Anand Tbakur 160 
^Parmeshwar Prasad v, Naraingh Rai 371 
Parsotam Das v. Jangli Sao 354 

Phul Kuer, Mb. v. Rambhanjan Singh 822 
**PhuImani Mundain v. Emperor 635 
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*''Phulwati Kumari v. Mabesbwari 
Praead 607 

*Poonit Singh v. Kimal Singh 172 

Pratab Narain Singh v. Nathan Singh 605 
Prayag Gope v. Emperor 764 

Pritam Ram v. Dharo Rai 772 

Puhupdei Kuar v. Ramcharifear Barhi 76 
*Puran Mall v. Mb. Dilwa 333 

Q 

Qamar Hasan v. Saiyid Ab .s AH 594 



Ridhakanto Parhi v. Mathura Mohan 187 
*^Radha Kishun Lil v. Kashi Lai 273 
Radhika Raman v. Satnarain Koeri 307 
Raghubar Ghaudhuri v. Ramasray 
Prasad 771 

Raghunatb Kuar v. Rajkisbore Kuer 783 
*’'^RaghuDath Prasad v. Bank of 
Bengal 295 

*Raghunath Sukul v. Ramrup Rant 33 
**Raghupat Narayan Singh v. 
Emperor 597 

*Ragba Singh v. Krishna Dayal 258 
Rahim v. Emperor 377 

Rajendra Narayan v. Mahesh Chandra 669 
^’^RajkQsbwar Prasad v. Md. Khalilul 
Rahman 459 

*Bamanand v. Bajit Jha 507 

Ramanaodban Sabay v. Jaigobind 
Pandey 213 

*Ramanand Lil v, Ali Hassan 797 

**Ram Bahadur v. Gacesh Bhagat 49 
Ram Bahai Singh v. Rang Bahadur 
Singh 804 

'"'Rambbanjan Singh v. Pashupafc Rai 271 
**Ramoharan Singh v. Jangbahadur 
Singh 696 

Ramdoyal-Ram Narain v. Bhairo Bux 240 
Ram Dheyan Singh v. Bhulofcan Singh 392 
Eameehwardhari Singh v. Sadho 
Saran Singh 809 

Ram Gobind Ram v. Emperor 381 

Ramji Ram v. Ramaera Raut 761 

Ramji R'tm v, Ram Kunwar 326 

Ram Kishun Mabto v. Haribar 

IMsbtOD J QQ 


Ram Kishun Singh v. Damodar 


Prosad 506 

**RamUgan Ahir v. Emperor 500 

^"^Ram LlI Malikand v. Dsodhari Rai 265 
Ram Lai Mandar v. Kuldip Narayan 440 

Ram Mander v. Nawlakhbati 694 

Ramnandan Parbafc v. Deni Sabi 91 

^Ram Narain V. Ramdhan Singh 274 

Ram Narayan Das v. Copal Das 611 


Ramnatb Sarangi v. Gobardban 


Pandey 629 

Ramniranjan v. Gobardhan Thakur 271 

Ram Orson v. Doman Kala! 100 

'""Ram Pergash Singh v. Mt. Dahan 
Bibi 420 

Ramnerkasb Dass v. Kunj Lall 126 

Ram Prasad Singh v. Ram Chandra 
Rai 203 

Ramrup Goshaia v. MababirShah 238 

Ram Sunder Kuer v. Satruhan 
Prasad 591 

Raoglal Sihu v. Kali Shankar 235 

’‘'Ratna Koer v. Mt. Nanhaki 41 

"Rewa Mehto v. Delu Mahto 528 

Ritia! Singh v. Emperor 275 

^Roshan Lai v. Firm of Bridhi Chan 603 

S 

Saburi Pande v. Ram Kbelawan 385 

'"'Saobohidananda Sinba v. Commis¬ 
sioner of Income-tax, Bihar and 
Orissa 644 

■'Sant Lai Singh v. Nanku Lai Singh 174 
Sant Prasad v. Sheodut Singh 259 

Sarju Prasad v. Harischandra 530 

^'Sarju Sahu v. Sukbi Lai ' 96 

Sastu Sahu v. Nabhuni Thakur 689 

*Savitri Tbakurain v. Secy, of State 27 
Selected Coal Co. of Manbhum. In re 670 
■■■‘‘Shachari Peari v. Ram Kisbori 262 

'Sharobhu Khatri v. Emperor 553 

^'^Shashi Bbusan v. Ramjas Agarwala 402 
Sheo Dbari Ram v. Gupteswar 
Pathak 7 I 6 

Sbeogobind Ram Sahu v. Mahipat 
Dusadb 207 

Sheonandan Prosad v. Damodar 
Prosad 7 II 

“Sheopratap Dubey v. Sheogulam Lil 193 
Sbeopujan Rai v. Kesho Prasad 
Singh 310 

Shiva Narayan Lai v. Narayan Prasad 683 
'Shiva Prasad Singh v. Emperor 679 

Shyamanandan Sahay v. Ram Jivan 
Lai ^ 817 

Shyam Bebari v. Biseswar Dayal 713 

Shyamlal Gokulchand v. Jamil 
Ahmad 110 

.Shyam Prosono Katraj v. Keshab 

Chandra Rana 487 

^Sirkawal Singh v. Bbaja Singh 784 

"^Sitbaran Jha v. Lokenath Missir 558 

Smith, C. J. V. Official Trustee of 
Bengal 231 

*SoDdi Singh 7 . Govind Singh 768 


**Sridhar Ohowdhury v. Mugniram 
Bangar 


491 
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finka Raut v. Emperor 

^*Snnder Lai v. Raghunandan 
Prasad 


347 


465 


^aibunnissa Begum v. Jagdip Pandey 

^arini Prashad v. Nqdu Prasad 

Tata Iron & Sheel Co. v. Baidyanath 
Laik 

**Thakar Mahfcon v. Jhaman Mahfcon 

Thakur Prasad Lai v, Sukhlal 
Singh 

Thakur Prasad Singh v. Emperor 
Tufani Lai v. Mt. Bibi Umatul 


517 

163 

118 

496 

698 

665 

765 


JJ 

Umar Bahadur v. Khaja Mahomed 


Karim ggy 

Uttim Singh v. Jodhan Rai 589 

W 

Wabidunnissa v. Piohifc Lai 534 

"‘ Waji an-nissa v. Valmiki Sahay 359 

*Wayesul Haq v. Shobrafci Jolaha 47 

*Waziri Begum v. Shashi Bhusban 77 

Z 

Zahur Main v. Puran Singh 527 

Zainab, Mb. Bibi v. Paras Nath 35 


1991/T. N B. (Piloa)--9. 
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PATNA HIGH COURT 

SUBJECT INDEX. 


Abseace of Star denotes Cases of Provincial or Small Importance. 

• Indicates Cases of Great Importance, 

•• Indicates Cases of Very Great Importance, 


A 

Aoooonts^ 

*-Liabilifey of dafendanba should 

first* bs asosrbaioed—Court can vary 
direotions as to mode of takiog 
aoQouDts 176 

Aetionable Olalm—* 

- See Transfer OP Property Act, 

S. 3 

Additional Evidence — 

- See Oiv, Pro. Code, O. 13 , 

Br. 1 & 2 

Advene Poiieaelon*- 

—Mines—Person cannot by using 
or working one portion of coal mioe 
acquire right to any other portion 
of it 402 

Atlovlon and Oiluvlon— 

-Lands diluviated—Abatement of 

rent will not cause forfeiture 213 

AolnalB— 

-Property in—Property in wild 

animal killed is not in killer bub in 
the proprietor of the land where the 
animal is killed—Owner and other 
assistants can rescue it from the 
killer 564 

Appeal— 

New point—Now point of law can 
be taken if no further evidence is 
neoessary 446 

ApportloDmeat of Rent— 

- See Transfer op Property Act, 

8. 36 


Atbitration— 


-A new agreement between the 

parties for the enlargement of time 
originally fixed for passing award is 
tantamount to fresh admission to 
arbitration 433 

Error of law does not vitiate 
award 433 

*-Award •— Mistaken view by 

parties as well as arbitrators, of refil 
rights invalidates 49 

-Award—Principles regarding 

validity are more lenient in cases of 
family arrangements than in arbi¬ 
tration awards 49 


Attestation— 

*-Consent—Mere attestation of a 

deed by a relative does not import 
coDourrence nor does it involve any 
knowledge of the contents of the 
deed 736 


B 

Banker and Castomer — 

-Agreement between Bank and 

servant as to security to be given 
by servant is outside ordinary 
banking business on which alone 
interest is claimable without notice 
of demand 295 

Bebar and Orissa Public Demands Re¬ 
covery Act (Xiy of 1914) — 

-S. 45—Does not apply bo suits to 

set aside sales held in 1906 183 

-Sob. II, R. 43—Judgment-debtor 

can purchase in auction in execution 
of certificate for dues other than due 
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Bebaf and Orlsia PobUo Damandi Ra* 
coYery Act (1914) — 

rent, auob as cess—Prohibitecl sale 
is voidable—Title vests from date of 
Bale—Sale due to default of co-sharer 
who purchases the property enures 
for benefit of all 547 

Benaral— 

-‘Proof must be conclusive ; mere 

suspicion is not enough 459 

♦ -Vendor living with vendee (his 

wife) and his being involved in debt 
is not sufficient proof. 333 

Beoami TraDsactlon — 

* -The beneficial owner is the legal 

owner 185 

Bengal Alavlon and Dtluvton lot (IX of 1847]— 

-Does not apply to lands covered 

by Decennial and Permanent Settle* 
ment 213 

Bengal (Birbhum) Regalation (XXIX of 
1814)- 

-S. 5—Limitation - Suit by 

purchaser of tenure under S. 5 of 
Regulation XXIX of 18X4 for 
recovery of possession is governed 
by 12 years period 616 

-S. 5—Validity of sale—Secretary 

of State cannot question sale for 
arrears of rent under S. 5 616 

Bengal Cess &ct [IX of 1G80)— 

-3. 54—Notice under, is condition 

precedent to liability to pay cess 205 

Bengal Estates Partition Act (V of 1897)— 

-S. 4 (2)—No timelimit exist for 

application to form separate estate 
to be jointly held X87 

-S. 5 (3) and (5)—Cl. (3) apply to 

proprietors having interest in some 
villages — Proceeding under sub- 
Gl. (5) instead of sub-Cl. (3) is 
not a basis for Civil suit 187 

-S. 7—Formal document is not 

necessary to prove partition 209 

-S, 7—Scope—This section is no 

bar to a Colleotorate partition—The 
Civil Court will not interfere with 
the decision of the Revenue Autbo* 
rities except on the clearest proof 
that that dooision was wrong—S. 7 
contemplates a complete partition 594 

-S. 25—Its effect is not to stay 

proceedings in Civil Court but that 
the latter shall not stay proceedings 
before Collector—It applies only to 


Bengal Eitates Partition Act (1897)— 

persons claiming title or right in or 
to parent estate 209 

-S. 25—Suit to atop Collector's 

partition prooaedings, if not affect* 
ing right or extent of interest is 
not barred 211 

-Sb. 94 and 95—Separate accounts 

are not destroyed by partition 586 

-S. 99—Mortgagee if dispossessed 

by third persons can sue mortgagors 
for mortgage money personally 
although the third persons are 
mortgagors’ oo-sharers—S.99 of the 
Estates Partition Act, does not 
apply 91 

-S. 119-S. 5 (3) and (5)—01. (3) 

apply to proprietors having interest 
in some villages—Proceedings under 
eub‘CI. (5) instead of eub-Cl. (3) 
is rot a basis for Civil suit 187 

Bengal Land Registration Act (VIl of 
1878)— 

—S. 62—Bars appeal or review 134 

Bengal Land Revenoe Sales Act (XI of 
1888)— 

-Ss. 2, 3 and 33—Jurisdiction— 

Arrears and continuance of default 
give jurisdiction—Party impugning 
revenue sale as contrary to law must 
give dates of revecue kists according 
to original settlement and kistbandi 
—Misdescription of estate sold does 
not make sale void for want of 
jurisdiction 537 

-S. 34—Does not apply to a sale 

held to be void for want of arrears 
—It applies only where sale is 
annulled under S. 33 504 

Bengal Municipal Act (111 of 1884| — 

-Sanction to prosecute for one 

offence—Conviction for another 
offence is illegal 377 

-S. 350—By-laws under, By-law 

No, 30— Tahla, is not a high 
sounding instrument 377 

Bengal Regalation (I of 1793)— 

-(MulUok, J., contra) —Govt, can 

vary the bargain with the pro¬ 
prietors, but by clear and specific 
statute—Inoome-tax on income got 
from permanently-settled estates is 
illegal in absence of express 
provision 474 

-Permanent Settlement dates from 

Decennial Settlement of 1790 213 
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Bengal Tananoy Aq 4 (Ylll o( 18S0)— 

*-Rent decree—Death of some of 

the delta, previous to deoree does 
not afteot liability of tenure where 
landlord bad no notice 339 

-S. 20 —Zerait land leased out— 

Lessee inducting a tenant on the 
land—Tenant's possession for 12 
years completes oooapanoy right 207 

-S, 22—Purchase of part of raiyati 

holding does not make a person a 
raiyati 780 

-Ss. 22, 86, 87—Transfer of 

oooapanoy rights in lieu of iakkavi 
loan is sale 392 

S 29—Must be striotly followed 
—Keoovery of enhanoed rent for 
three years does not validate 
enhanoenaent 820 

-S. 29—There is no presumption 

that an order was passed immediate¬ 
ly after rejeotioc of any objeotion 209 
-S. 30—Court oan mitigate hard¬ 
ship where enbanoement of rant 
is deoided on 76 L 

-S. 30—Enhancement of rent—It 

would be unfair in a oase which has 
has been prolonged to order any 
enbanoement of baok rente, from 
tbe oommencement of the suit— 

The ordinary course is laid down in 
S. 164 of the B. T. Aot 761 

-S. 30— Qucere —It is doubtful 

how far Court has power to make 
enbanoement of rent retrospectively 761 

-Ss. 30, Cls, (a) and {b) and 31-B— 

^ Determination of prevailing rate 
depends upon rents paid by 
oooupanoy raiyats in tbe whole 
village 326 

-Ss. 30 (c) and 76—Landlord is 

not bound to provide tenants with 
means to cultivate 605 

-S. 36—Enbanoement of rent— 

Court oan mitigate hardship where 
enbanoement of rent is deoided on 761 

-Ss. 50 and 30 ^a)—Enbanoement 

of rent—Entries in reoord-of-rigbts 
not consistent with previous condi¬ 
tion — Burden is shifted on to 
defendants 245 

■■ ”8 . 50 (2)—Presumption under, 

is not in tenant’s favour when 
record of rights is against him 373 

-8. 52—Diminution of area alone 

will justify diminution in rent 511 

- S. 70—Civil Court cannot over¬ 
ride final order by Rev. Court under 


Bengal Tenancy Aot (1686)— 

S. 70—Final order is enforceable as 
as a decree 604 

-S. 76—Landlord is not bound to 

provide teoanti with means to culti¬ 
vate 605 

-S. 66, Cls. 6 and 7—Surrender is 

operative against transferee of 
portion of non-transferable occu¬ 
pancy—Sale of whole or part creates 
no incumbrance F. B, 1 

-S. 87 — Abandonment requires 

complete cessation of interest— 
There can be abandonment apart 
from S. 87 440 

-S. 103—Presumption does not 

apply to decision of Asst. Sett¬ 
lement Officer 443 

-8. 105—Settlement Officer may 

constructively decide the area of 
tbe bolding 511 

*-8. 105 — Settlement of rent 

under, bars a Civil suit except as 
under S, 113 193 

-S. 107—Does not make 0. 6, 

R. 14, Civ. Pro. Code, applicable to 
applications under S. 105, B. T. 

Act 104 

-S 109—A subsequent Civil suit 

based on tbe question of reduction 
of area will be barred under 8. 109 
when tbe question of area is con¬ 
structively a matter of procedure 
determining tbe question under 

S. 105 511 

-Sa. 115, 50 and 102—Presump¬ 
tion under S. 50 ceases owing to 

S. 115 only when particulars under 
S. 103 are recorded 443 

-S. 147-A—Compromise deoree, 

not complying with tbe section, is 
a nullity 204 

-S. 147 A, Para. 3—Consent 

deoree though not conforming with 
Para. 3, cannot be re opened 374 

-S -154 — Where tbe oase has been 

prolonged, eobancemont of baok 
rents from tbe oommencement of 
suit would be unfair—Ordinary 
course is laid down in S. 154 761 

-S. 158 B—Portion of holding 

purchased at auction-sale—Whole 
interest does not pass 342 

-S. 167—Auotion-purobaser can 

annul inoucDbraoce even during 
mortgage suit by the encumbrancer 
provided application is within 
twelve months of knowledge 515 
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Bengal Tenancy Act (188S)— 

-S. 173 (2)—Sale in execution of 

decree to judgment-debtor is void¬ 
able 318 

-S. 173 (3)—Oo-sharer purchaser 

of non-transferable bolding cannot 
deposit rent decree amount under 

Civ. Pro. Cade, O. 21, R. 89 513 

-S. 174—Judgment-debtor is not 

bound to nay cost of copy of decree 
and of separate vakaiatnama for 
execution—Being misled by a Court 
clerk as to amount is no excuse to 
judgment-debtor for depositing in¬ 
sufficient amount—Judgment-debtor 
can claim relief if bis mistake has 
been caused by Court's neglect 256 

’S. 188—Some co-eharers sub¬ 
sequently repudiating the applica¬ 
tion—Others' right to proceed with 
application is not defeated 104 

-Sob. Ill, Art. 3—Does not apply 

unless (l) plaintiffs are raiyats and 
'2) plaintiffs have been dispossessed 
by defendants 780 

-Sob. Ill, Art. 3—Suit for recovery 

of possession from landlord of land 
settled by tenant with others is 
within the article 557 


C 

Caste OlsabllltleB Removal Act (XXI of 
1680) — 

-Conversion of a Hindu does nob 

deprive him of his right of inherit¬ 
ance 420 

Obota Nagpur Tenauoy Act (VI of 1908)— 

-In execution sale under-valuation 

of property is material irregularity 
though valuation is not enforced by 
law 524 

-Part-purchaser—Where in exe¬ 
cution of rent decree the decree 
amount is deposited in Court by 
purchaser of part holding and land¬ 
lord withdraws such amount he is 
precluded from denying that he 
recognised part purchaser as co- 
tenant of holding ggg 

S. 14—Dimitation for annulling 
aub-fcenanoy starts from date of the 
suit to resume tenure—Resumption 
occurs on unequivocal demand for 
re-entry—Sub-tananoy by successor 
de facto is covered by the section 449 

- - -S. 46—Surrender to landlord or 
sale by tenant to stranger with oou- 
sent of landlord is not invalid 793 


Obota Nagpor Teoaoey Aot {1908)— 

- S. 72—Dess not contain provi¬ 
sion similar to Cl. (6) of S, 86 of 
B. T. Aot—Incumbrance by tenant 
is not binding on landlord 100 

-S. 83—Draft record-of-righbs is 

admissible against final reoord-of- 
rights 248 

-S. 139—Suit filed as against tres¬ 
passer but found to be against non- 
oooupancy tecant must be dismissed 
and plaint can’t be returned for 
presentation to proper Court, viz., 
that of Deputy Commissioner 267 

-S. 177—Stranger entitled to rent 

is a necessary party 522 

-S, 181—Starting point —- The 

starting point of limitation for exe¬ 
cution ef a revenue decree runs from 
the date when the decree is signed 712 

-S. 218, Bub-S. (2)—Appeal lies to 

Judicial Commissioner from Deputy 
Collector if be decides question of 
title in proceedings under S. 177—0. 

N T. Act, S. 177 807 

-S. 224—Appeal lies bo Judicial 

Commissioner from the Deputy 
Collector if he decides question of 
title in proceedings under S. 177 807 


Civil Ppocedare Code (Act V of 1908) - 


* 


S. 2 Every order made in pro¬ 
ceedings under S. 47 of the Civil 

Pro. Code is not necessarily a 
decree 

S. 2-—Order under S. 47 is decree 
only if ii; determines question 
which parties ask Court todeoido as 
to their rigb ts or liabilities and not if 
it decides merely incidental ques¬ 
tions of procedure—Court’s duty to 
to decide questions arising, comes 
into existence only when the parties 
are brought before the Court, or 
after having been served, they fail 
to appear 

S. 2—Question if execution is 
time-barred IS under S. 47 and its 
decision is "deoree ” and is appeal- 
able 

S. 2 (12) — Interest—Mesne 
profits include interest; so the 
decree-holder is entitled to interest 


683 


683 

683 


up to date of realisation of mesne 
profits 10781 

S, 2 (12)—Whore plaintiff had 
not taken steps to get posses¬ 
sion as soon as be had become 
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CIv. Pto. Code (1W8)— 

enbitiled, he oan olaim mesne profits 
only from date of filing suit 

* -S. 9—Defts in ejectment suit 

recorded as occupancy tenants in 
record-of-rights — Decree ic not 
without jurisdiction 

* -S. 9—Suit for fixing liability of 

defendants regarding revenue for 
which plaintiff is liable is a Civil 
suit 

10—As between two conflict¬ 
ing jurisdictions, decisive points are 
priority in time and extent of 
relief asked for or obtainable in each 
jurisdiction 

-S. 10—When conflict of jurisdic¬ 
tions as to appointment of Beoeiver 
is sought to be set at rest by alleg¬ 
ing that the action in which one of 
the Courts appointed the Beoeiver 
was a collusive one, it is for the 
Court appointing the Beoeiver to say 
that the action was collusive and to 
rAcall its order appointing the 
Beoeiver 

* -g. 11—Accepting a decision and 

acting in aooordanoe with it under 
protest does not prevent its being 
res judicata 

..'■..■.i.S. 11—Decision in previous pro¬ 
ceeding is not rei judicata if parties 
have changed the capacity in which 
they litigate 

■ ■ S. 11—Decree not acted upon 

for long time—Suit based on decree 
—Court should grant relief on basis 
of decree 

-S. 11—Dismissal of application 

under 0. 1, B. 13. which alleged 
fraudulent information by appli¬ 
cant's Mukhtar in collusion with 
plff. bars a suit 

-S. 11—Execution proceedings— 

Decision that notice under O. 21, 
B. 66 is not necessary to a party 
bars plea of want of notice as res 
judicata even after sale 

* -8. 11—Execution proceedings— 

In previous execution proceeding 
pleas of limitation raised, but dis¬ 
missed for default—Pleas that pre¬ 
vious prooeediuge were barred are 
nob maintainable 

-— 8. 11—Plaintiff having agreed to 
a ooDSolidated decree for the rents 
sued for in two suits and having not 
appealed against the decree consent- 


780 

765 

795 

491 


491 

362 

624 

166 

769 

628 

122 


Olv. Pfo. «ode (1908)- 

ed to, is barred both by res judi- 
cata and estoppel from challenging 
the correctness of the decree for 
consolidated rents 823 

*-S. 11—Previous decision that 

holding was bhauU does not bar 
later suit for cash rent 371 


^-S. 11—Principle is applicable 

to execution oases—The principles 
of res judicata can be applied to 
question of law 265 

-S. 11—Bejeobion of application 

does not bar a suit to set aside 
decree as fraudulent and also of 
proving incidentally non-service of 
summons 241 

—S. 11—The question in prior suit 
regarding the area of parcel of law 
demised if decided is binding iu 
future litigation 307 

-S. 11 and 0. 9, R. 13—Later 

suit for declaration that a decree 
ex parte is void for fraud is untenable 
if an earlier application to set aside 
the decree has been dismissed, 
unless fresh grounds of fraud are 
mentioned 238 

—S. 16—A suit for declaration that 
a mortgage decree in respect of pro¬ 
perties at Patna passed by Gourb at 
Benares is inoperative against the 
plaintiff, is nob a suit for land and 
S. 16 does not apply. The cause 
of action cannot be said to arise in 
Patna 831 

—S. 20—If cause of action did not 
occur within the jurisdiction of the 
Gourb it cannot entertain a suit that 
a decree granted by another Court 
does not bind plaintiff 831 

—S. 20—Proper and convenient 
course co set aside decree is to go 
to the Court that granted the decree 
and to get it set aside by that Court 831 
—S. 21—Question of jurisdiction 
can be raised only if prejudice is 
proved 

—S. 39—Second application to the 
Court to which decree has been 
transferred for execution is cot 
necessary 

-S. 47—Price of trees out by 

judgment-debtor as well as rents 
collected by him after date of decree 
in a suit for possession can be 
recovered in execution 


527 

120 

362 
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Olv. Pro. Code (1908)— 

-S. 47—Decree nofc acted upon for 

long time—Suit based on decree— 
Court should grant relief on basis of 
decree 

-S. 47—Every order made in pro¬ 
ceedings under S. 47 is not neces¬ 
sarily a decree and appealable 

-S. 47—Executing Court cannot 

go behind the decree to sea if it was 
proper 

*-g. 47 —Execution attacked as 

also sale thereunder — Section 
applies 

-S. 47—Execution proceedings— 

Order in nrooaedings under S. 47 is 
decree only if it determiceg a ques¬ 
tion which parties ask Court to 
decide as to their rights or liabili¬ 
ties and not if it decides merely 
incidental questions of procedure. 
The duty of tbe Court to decide any 
of tbe questions that may arise does 
not come into exisnence till the 
parties are brought before the Court 
or after having been served they 
fail to appear 

-S. 47—Purchasers of mortgaged 

properties are proper parties to 
execution. 

-S. 47“Que9tion if execution is 

time-barred is under S. 47 and its 
decision is “decree*' and is appeal- 
able 

-S. 51—Surrender of possession of 

mortgaged property by decree-holder 
or his rendering account is not 
necessary for execution 

-S 56 (4)—Court as well as decree- 

holder can enforce security bond 
even in execution and although 
original execution case in which the 
bond was filed was dismissed 

-S. 60—Deposit in Provident Fund 

—A deposit by an optional sub¬ 
scriber within R. 3 of the Rules 
regulating the General Provident 
Fund is a compulsory deposit within 
S. 2 of Prov. Funds Act and is 
exempt from attachment by Civil 
Court 

* -S, 73—Mortgagee havhag money 

decree can get relief under the sec¬ 
tion 

-S. 92—A suit wherein questions 

as between two rival claimants have 
to be determined is not within the 
pdrview of S. 92 


165 

683 

504 

67 

683 

367 

683 

263 

487 

524 

434 

502 


Civ. Pro. Code (1906)— 

*-S. 92—Absence of dispute about 

existence of trust is not necessary for 


application of tbo section 65T 

-S. 92—Use worship and offerings 

by tbe public are obvious indications 
of a public endowment 502 

-S. 96—Execution proceedings— 

Every order made in proceedings 
under S. 47 is not necessarily 
appealable 683 

* -S. 96, 01. 3—Does not apply to 

execution proceedings 346 

-S. 99—Trial Court dealing with 

oases separately—Lower appellate 
Court dealing with all oases together 
—Case was remanded 245 


* -S. 99 and O. 3, R. 4—Vakaiab- 

nama signed by a person orally 
authorised to sign—Irregularity is 
curable under S. 99“Objeobol O. 3 
is to prevent fraud 114 

-S. 100—Correctness of inferences 

from facts regarding consideration 
for a bond can’t be questioned 305 

* -S. 100—Mistake of law or want 

of evidence only will entitle setting 
aside of finding of fact. 336 

——S- 100—It is open to second 
appellate Court to consider whether 
there is any evidence to support the 
lower Court’s findings of fact 687 

* -S* 100—Amendment of plaint— 

Prayer for declaration only- Bona 
fide belief of plaintiff that conse¬ 
quential relief is not open—Amend¬ 
ment may be allowed in Second 
Appeal to add consequential relief 310 
-S. 100—Construction of docu¬ 
ments (tbe basis of custom) is a 


question of law 147 

-S. 100—Inference of law from 

facts is question of law 373 

-S. 100—Interference is not 

allowed when findings are not wrong 
is law 591 

-S. 100 — Misconception of law 

of evidence and wrong procedure 
vitiate finding 310 

-S. 100—No second appeal lies 

from order of Dist. Judge reversing 
order of Sub-Judge and setting aside 
a sale under O. 21, R. 90 003 

^ S. 100—Refusal to admit docu¬ 
ment produced late is a ground for 
second appeal 20 S 

* S. 104 (/)—Order dismissing 


application to set aside award with 
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IT 


Glv. Pro. Qode (1008)— 

tbs ioterveDtioD of the Court passed 
ia default of defeodanta applioaots 
is not appealable 

-S. 109 (cj—There are no limita- 

tioDS ia the power to certify under 
Cl. 2, but the power must be 
exercised very sparingly 

* -S. 110—Notwithstanding absen¬ 

ce of ooDcurrent hudings of fact, 
decree may be affirming—Admission 
ot further evidence on a point given 
up ia not substantial question of law 

* S. 110—Revival after 1871 of 


603 


468 


468 


—Mavwv AVJ I 4 Wi 

claim to Malikhana barred by limi* 
tatioo as being an interest in land 
before 1871 is not a substantial 
qaestion of law 

—S. 115—Where looalinvestigabion 
ordered by lower Court would be a 
calamitous waste of time and money, 
interference should be made 
—S. 115 — Bengal Land Registration 
Act, S. 59—Order under—Another 
remedy being open to the petitioner 
by way of suit, no revision lies 
■ ■"“■8.116—Case oan’t come to High 
Court until all issues are determi¬ 
ned and case is finally disposed of, 
except when any of the issues radic¬ 
ally affects tbe trial Court's juris- 
diotioo to try tbe other issues 
—— S. 115—Compromise decree— 
Time fixed for payment of decretal 
amount—If time is not of essence 
of ooDtraot, extension of time is not 
revisable 

—S, 115—Oourt can pass con¬ 
ditional order for adjournment—No 
revision lies from such order 
—-3. 115 — Decision based on 
grounds not raised is revisable 
S. 115—Erroneous order bolding 
applicant to be not entitled to apply 
under 0. 21, R 100. is revisable 
—S. 115—Interlocutory order is not 
revisable where there is other 
remedy unless irreparable loss will 
000 ur 

8. 115—Lower Oourt not con¬ 
sidering the point of limitation— 
Revisioa lies 

S. 116—Hefusul to set aside ex- 
pfitie decree on ground of disbelieving 
a meoical certificate is not revisable 
S. 116—Right of appeal open— 
Revision is not allowed unless 
irfaparable loss wonld result 

1934/1. N. a. (Pat.)—8 


271 


761 


134 


673 


387 


529 


341 


506 


673 


36 


816 


Olv. Fro. Ooda [1908j— 

^ S. 116—Scope—A decision which 
is the very basis and foundation of 
jurisdiction in its limited sense as 
distinguished from powers comes 
within S. 115 

—^S. 115—Wrong view of law of 
limitation—No revision lies 
-S 141—Does not apply to pro¬ 
ceedings under S 105, B T. Act 

*-3. 144—Power of restitution is 

not ooofined to S. 144 

3. 145—^Courb as well as decree- 


506 


37 

104 

800 


487 


387 


66 $ 


bolder can enforce security bond 
given under S. 55 (4) of the Code, 
even in execution, and although 
original execution case in which 
bond was filed was dismissed 

3, 148— Compromise decree— 
Time fixed for payment of decretal 
amount—Court can exteud time if 

it is not tbe essence of the con¬ 
tract 

-- S. 148—Court-fee stamp nob filed 
:n time because of Stamp-Vendor 
having no stamp—Time was ex¬ 
tended 

S. 151 — Court can't exercise in¬ 
herent jurisdiction bo recall order 
duly made which can be altered 
only under S. 152 or under review 696 

—S. 151—Court can review under 
this aeotion also 073 

^S. 151 — Despite absence of 
sufficient cause uoder 0. 9, R. 4 for 
pltf.’s non-appearance, inherent 
power of Oourt should be used in 
furtherance of justice 

3. 161—Recalling an order passed 

by predecessor in office is nob per¬ 
missible 

-S. 151—Suit bo euforoe con¬ 
tract—Order allowing a portion of 
amount claimed before bearing ia 
bad 

•S. 152—Court can amend its own 


274 


136 


69 


— — — 

decree even after appeal 628 

-O. 1, R. 1 —Suit by some of the 

servient owners only cannot be dis¬ 
missed 303 

-0. I, R. 3—Ejectment suit— 

Persons in actual physical posses¬ 
sion are necessary parties—Persons 
only receiving rents are not 172 

-0. 1, R. 3—Suit for partnership 

176 accounts—Deft. 3 not recognised by 
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Civ. Pro. Code ;t908)— 

plff. as partner but impleaded 
because in previous litigation deft. 
(1) alleged him (Daft. 3) to be partner 
—Suit is not bad for misjoinder 

of parties 

_0. 1, B. 9—Suit by some of the 

servient owners only should not be 
dismissed 

** _0. 2, B. 3—Suit for accounts 

by tone partner against others— 
Against one deft., plff- asking relief 
only as regards sum thrown into 
business and got from previous 
business carried on by plff. and that 
deft.—Suit is not bad for misjoinder 
of causes of action 

♦♦-0. 2, B. 4—Issue as to par¬ 

amount title of persons other than 
mortgagees may be raised and tried 
in a redemption suit 

** -O. 2, B. 4—Leave of the Court 


65 

303 

65 

613 


may not be express and no express 
application therefor is necessary 

-0. 3, B ^’-'Vakalatnama signed 

by a person orally authorised to 
sign—Irregularity is curable under 
S. 99 

♦-0. 5, H 17—Where affixing is 

made impossible by defendant by 
taking retaining copy of summons 
...Omission to affix does not vitiate 
due service 

_0. 6, B. 6—A condition prece¬ 
dent mast ba spooifioally pleaded by 
defendant: otherwise its performance 
will be presumed 

_0. 6, B. 14—Oo-plff. is plff. 

though be may not sign 

**. --O. 6, E. 16 — Inconsistent 

reliefs are not necessarily to be 
rejected — Bosoission and specific 
performance of contract in alberna 
tive could be chimed 


613 

114 

446 

205 

104 

280 


*-0. 6, B. 17—Originally prayer 


for declaration only —Bona fide 


belief of plff. that consequential 
relief is not open—Amendment may 
be allowed in Second Appeal bo add 
consequential relief 310 

-0. 7, E. 6—Specific pleadiog of 

ground on which exemption from 
limitation is claimed, is necessary 
for admissibility into evidence, of 
acknowledgment under Lim. Act, 

8.19 806 

* -0. 7, R. 11— Dismissal for 

default oanoot be set aside on 


Olv, Pro. Code (1908)— 

ground that plaint ought to have 
been rejected under 0. 7, R. 11 271 

*-O. 8, R. 2—Plea of limitation— 

A general plea in the written state¬ 
ment that the suit is barred by 
limitation means that on the face 
of the plaint, the suit is barred— 
Hence a substantive plea of limita¬ 
tion cannot be raised unless tbo 
necessary facts are stated in the 
written statement 664 

--O. 9. R. 4—Merely writing the 

word file on an application is neither 
a dismissal nor a rejection of it 698 

^-O. 9. R. 4 and S. 151—Despite 

absence of sufficient cause for plain 
tiff's non-appearance,inbereni power 
of a Judge should be used in fur¬ 
therance of justice 274 

-O. 9, R. 6—Where a deft, in a 

suit applies to set aside award 
passed with Courts’ intervention 
and application is dismissed for his 
default, the decree is not ex parte 
but is only one of dismissal for 
default 603 

-O 9, R. 8—Wbere a deft, in a 

suit applies to set aside award 
passed with Courts' ioterveotion and 
application is dismissed for default, 
the decree is not ex parte but is only 
one of dismissal for default 603 

-O. 9, R. 8—Where suit was 

adjourned for appointment of guar¬ 
dian (and not for disposal of suit) 
it can't be, dismissed on ground of 


plff. 8 absence 714 

* -0. 9. R. 9 and O. 7, R. 11— 

Dismissal for default cannot be set 
aside on ground that plaint ought 
to have been rejected under O. 7, 

R. 11 271 

* -0. 9, R. 13—Appeal lies only 

where the ex parte decree sought to 
be set aside is appealable 603 

-O. 9. R. 13—Applicant jointly 

liable—Decree should be set aside 
against all defts. 771 

* -O. 9, R. 13—Burden of proving 

want of due service is oo applicant 446 
-O. 9, R. 13—Dismissal of applica¬ 


tion under O. 9, R. 13 which alleged 
fraudulent information by appli¬ 
cant's Mukhtar in collusion with 
plaintiff bars a suit 769 

•-0.9, R. 13—Later suit for decla¬ 

ration that a decree ex parte is void 
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Pro. Code (1908) — 

for fraud U unteuable if au earlier 
applioatioD 6o set aside tbe decree 
has been dieoaissed, unless fresh 
grounds of fraud are meoMcned 238 

-O. 9, R, 13^0rder dismissing 

application to set aside avrard with 
the intervention of tbe Court passed 
in default of defendants-applioants 
is not appealable 603 

O. 9, R. 13—Refusal on ground 
of disbelieving medical certificate 
to sat aside ex p%Tte decree is 
not revisable 816 

' * O. 9, R. 13—Rejection of appU- 
oatioD does not bar a suit to sat aside 
decree as fraudulent and also of 
proving incidentally non-service of 
summons 241 

• ’ ■ "0.9, R. 13—The non-service upon 
minors, of notice of appointment of 
pleader as guardian is no ground for 
setting aside ex parte decree, 
especially where no proof of pre 
iudioe to the minors exists 772 

—O. 9, R. 13—Where a deft, in a 
suit applies to set aside award passed 
with Oourt’e intervention and appli¬ 
cation is dismissed for dsfault, tbe 
decree is not ex pirte but is oue of 
diemisaal for default 603 

' ■ Q. 13, Rr. land 2 —Court cannot 
admit evidence at a later stage with¬ 
out good cause 517 

* ->0. 13, R. 2—Document having 

important bearing on question 
should be allowed when no ground 
ezistsfor supposing it to be fabricated 208 

-0. 16, R 1—Witnesses absent— 

Farther opportunity should be allowed 36 

-O. 17, Rr. 2 and 3—Scope— 

Where suit was adjourned for 
appointment of guardian (and not 
for disposal of suit), it can't be dis- 
missed on ground of piff's absence 714 

* -O. 19, R 3—Matters of koow- 

ledge and information must be 
distinguished 312 

——0. 20, R. 3—Rsoalling—Court 
cannot recall in exercise of inherent 
jurisdiotiou, order duly made save 
on review or under 6. 152 696 

* ' 0* 20, R. 12—Tbe right bo apply 

for ascertainment of mesne profits 
will arise either when tbe delivery 
of possession is actually given or 
three years expire from the date of 
<tbs preliminary decree 781 


Qlv. Pro. Code (1908}‘~ 

*-0, 20, R. 12—Under the old 

Code, the High Courts differed on 
tbe point of limitation for applica¬ 
tions for ascertainment of mesne 
profits—Now it is settled that appli¬ 
cation for ascertainment of mesne 
profits is not one in execution or a 
separate proceeding bub part of and 
in continuation of the suit so that 
it should be brought within three 


years from tbe preliminary decree 
or tbe delivery of Doseeseion 781 

-0. 21, R. 10—Second application 

to Court to which decree has been 
transferred for execution is nob 
necessary 120 

-0. 21, R. 10—Surrender of pos¬ 
session of mortgaged property by 
decree-holder or bis rendering 
account is not necessary for exe- 
oution 263 

*-0. 21. R. 11 (2)—Verification by 

all decree-holders is not necessary 23 


Absence of notice to debtor—Pay¬ 
ment to original creditor is valid 118 

-0. 21, R 16—Contravention 

renders proceedings void 576 


notice of execution not of assignment 
—Execution dismissed wrongly is 
oontinuing in taw 575 

^0. 21, R. 22—No notice is neces¬ 
sary for every execution application 
made more than one year after tbe 
first order m 

—O. 21 . R. 24—Surrender of posses¬ 
sion of mortgaged property by 
decree-holder or bis rendering 


account is not necessary for exe¬ 
cution 263 

**-’0. 21, R 30—Does not apply 

to decree charging property 258 

-0. 21, R. 53—Adjustment out of 

Court—Adjustment between the 
judgment-debtor in decree sought 
to be attached and person attaching 
such decree is cot prohibited but 
ooly that between judgmenii-debtor 
and decree-bolder in the decree 
sought to be attached 696 

-O 21, R. 58—Question of benami 

cannot be gone into under B. 58 or 

P.. 100 606 

-0. 21. R. 68—Sale held during 

claim prooeedinge—Sale ie valid, 
and prooeadings musl cease 76 



SUBJECT INDEX, 1924 PATNA. 


513 


346 


7B5 


785 


496 


20 

Oiv. Pfo. Code (1908)— 

_0. 21,Rt. 64 and 66—Surrender 

of po 89688 ion of mortgaged property 
by the deoree-holder or his render¬ 
ing account is not necessary for 
execution 

_0. 21, B. 66—Decision that notice 

under 0. 21. R. 66 is not necessary 
to a party bars plea of want of 
notice as res judicata even after sale 628 

_0 21, R. 89—Oo-sharer purchaser 

of Doo-traneferable holding cannot 
deposit rent deoree amount under 
R, 89 513 

»_0. 21. R. 90—Compromise of 

proceedings under — Agreed pay¬ 
ment not made in time — Order 
confirming sale is appealable 346 

-0. 21, R. 90—Direct evidence is 

not necessary to prove substantial 

iniury 785 

-0 21, R. 90—Even usufructuary 

mortgagee is not affected by sale in 
execution of money deoree 785 

-O. 21, R. 90—Limitation Act, 

S. 18, applies to applications under 
R. 90 496 

-0. 21, R. 90—No second appeal 

lies against order of Dist. Judge 
reversing order of Sub*Judge and 
setting aside sale under O. 21, R. 90 803 

* -0. 21, R. 90, scope of—"Inter¬ 

ests affacbad by the sale” are those 
existing prior to sale 319 

* -0. 21, R. 90—Specific fraud 

must be proved 07 

-O. 21, R. 90—Substantial injury 

must be shown to have been 
sustained 78f 

-0. 21, R. 91—Other remedies to 

set aside sale are cot barred 27^ 

-0. 21, R. 91—Purchase of pro¬ 
perty with defective title cannot be 
set aside if no fraud or omission on 
daoroe-bolder’s part is proved 35i 

-0. 21, R. 92—Omission to give 

notice to legal representatives of 
deceased deoree holder-auction-pur¬ 
chaser vitiates order setting aside 
sale where decree-holder died after 
date of auction sale 50 

-0. 21, R. 92—No limitation to 

issue notice is imposed 3 

-0. 21, R- 100—A joint auction- 

purchaser in possession can apply 
under R. 100 5C 

-O 21, R. 100—An erroneous 

order holding occupant to be not 


319 


785 


273 


355 


507 


506 


Olv. Fro. Code (1808)— 

entitled to apply under 0. 21, 

R. 100 is revisable 506 

-0. 21. R. 100 — Question of 

benami cannot be gone into under 
R. 58 or R. 100 of O. 21 506 

-0. 22, R. 3—Where the deceased 

respondent was a purdanashin lady 
absence of knowledge of her death 
was considered probable 319^ 

* -0.22, R. 4—Plea of co-defend¬ 

ant's death prior to deoree can be 
raised by bis legal represen¬ 
tative 339 

**-0. 22, R. 5—Mere ignorance of 

the death for several months of the 
respondent is not sufficient ground 
for setting aside abatement 607 

**-O. 22, R. 9—Mere ignorance of 

the death for several months of the 
respondent is not sufficient ground 
for setting aside abatement 607 

* -O. 22, R. 9 (2}—Ignorance of 

death for a long time is not suffici¬ 
ent cause to set aside abatement 126 

-O. 22, R. 10—Decree obtained by 

trustee—Trust not fulfilled—Deoree 
passes to the original owner by 
operation of law 343 

-0. 23, R. 3—Compromise deoree 

is but a contract with superad ded 
command of a Judge 231 

-0. 23, R. 3—Setting aside consent 

deoree restores parties to original 
rights and Court can proceed with 
original suit 758 

-0 26, R. 1—Commissioner can 

stop proceedings to take direction 
of Court 284 

-O. 26, R. 9—Where local investi- 

gatioQ ordered by lower Court 
would be a calamitous waste of 
time and money, interference should 
be made in revision 761 

-0. 31, R 1—Suit for rent assig¬ 
ned on trust^--Original owner made 
defendant does not become oo- 
jndgmeut-debtor and can execute 
deoree in suit 343 

-0. 32, R. 3—Notice of appoint¬ 
ment of pleader as guardian on 
behalf of minors not served upon 
minors is no ground for setting 
aside ex parte deoree, especially 
where no proof of prajadioe to the 
minors exists 772 

*-O. 33, R, 1—English law is 

different from Indtao law 27 
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Pro. Code (1908)^ 

■' 0.33, R. 6—Applioation by ucdis- 

'bharged bankrupt may ba dUmiased 
where Oourt holds he is not a 
pauoer 667 

*“■;—O- 33, R. 9 (6)—Getting ad 
interim allowanoe barely safGaient 
for maintenaDce, having a rich 
relation, and appearing through 
eminent pleader are not auffioient 
to dispauper 27 

*-O' 34, R. 1—Mortgage taken by 

some members of joint Mitaksbara 
family oan be enforced by them 
without other members 458 

-0. 34, R. 1—On suit by first 

mortgagee omitting to implead a 
subsequent mortgagee purchase in 
auction by first mortgagee entitles 
him to redeem subsequent mort* 
gftgee 484 

—O. 34, R, 1—Parties—Where 
prior mortgagee purohasiog equity 
of redemption after creation of 
subsequent mortgage, his own lien 
being kept alive, is not made a party 
' to the suit by subsequent mortgagee 
hie right against the purchaser in 
eseontion of the decree in the suit 
is only to redeem and not to sue 


for ejeotmeut 452 

**■-O. 34, R 1—Prior and puisne 

mortgagee one person—Separate 
suits are not barred 77 

-0 34, R 1—Tenants from mort¬ 
gagee can be added 613 

-0. 34. R. 4—Arbitration—Award 

is enforceable though at variance 
with 0. 34. R. 4 263 

-0. 34, R. 4—Final decree is not 

necessary for execution of decree in 
terms of an award not passed under 
O. 34. R. 4 263 

*-0. 34, R. 4—In exceptional cases 

a Oourt can direct order of sale 459 

-0. 34, R. 6—Final decree is not 

necessary for execution of decree in 
terms of an award not passed under 
0. 34, R. 4 263 


~0. 34, B. 6—Where a decree is 
passed charging a widow's main¬ 
tenance on certain properties, the 
decree can be executed against the 
other properties of the widow's 
husband if (be charged properties 
are esbeusted, and no order under 
O. 34, B. 6 Is oeoessary for the 
^purpose 263 


Olv. Pro. Code (1908)~- 

* -0. 34^ R. 14—Does not apply 

where mortgage suit ends in com¬ 
promise 20 

* -0. 38, R. 5—Not only intention 

to remove or dispose of property 
but also to delay or obstruct 
execution is necessary to justify 
order 312 

-0. 38, R, 10—Scope—-An attach¬ 
ment before judgment doss not 
defeat the right of a co-paroene.* by 
survivorship as an attachment after 
judgment does 465 

-0. 39, R. 1—Appeal 1 ies against 

interlocutory order refusing tempor¬ 
ary injuDotioD 713 

* -0. 39, R. 1—Order is justified 

only on a prima facie case by the 
plaintiff—Possibility of recovery of 
damage and likelihood of waste if 
(he injunction is granted are grounds 
for refusing injunotion 526 

-O. 40, R. 1—Court will readily 

give leave to sue its Receiver if 
satisfied that there is a case to be 
tried so that the claim of the third 
party may be tried in the presence 
of the Receiver—Parties whose 
rights are interfered with by having 
a Receiver may apply to Court 
appointing Receiver for redress of 
just grievances 401 

-O. 41, R. 5—Notice must be 

given to decree-holder and be should 
be called upon to show cause why 
execution should not be stayed 
before final order of stay 715 

* -0. 41, R, 20 — Limitation— 

Ordinary rules of limitation regard¬ 
ing appeals do not apply where 
justice requires a party to the suit 
to be added 773 

-O. 41, R. 22—In appeal by 

some defendants plaintiff can't file 
objection against other defendants 300 

-0. 4j, R 22—Right to oross- 

objeotioDS is anoonditional—Party 
oan file oross-objeotioEis against 
decree on appeal by the other side 
though bis right to appeal from the 
decree against him is lost where 
appeal by the other aide is filed 775 

* -O. 41, R. 33—Decree can be 

reversed even as against non-appeal- 
ing defendants 160 

* -0. 41, B. 33—Interferenae with 

pari of daoree do! appealed from ia 
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justified if the appellate Court adopts 
the same principle as the first Court 
and makes an order which it ooosi- 
dera is required by that principle 

»_0. 41, R. 33—Mortgage decree 

against twodefendants—One defend¬ 
ant only appealing—Whole decree 

can be set aside 

*_0. 41, Rr. 33 and 20—Second 


322 

336 


appellate Court can even exercise 
power under R. 20 if lower appellate 
Court has omitted to do so even 
after lioaitatiou and may hear the 
appeal or remand 773 

*_0.43, B 1—Proceedings under 

O. 21, R. 90, compromised—Agreed 
payment not made in time—Order 
confirming sale is appealable 346 

-O. 43, R. 1 (rj—Appeal lies 

against interlocutory order refusing 
temporary injunction 713 

-0. 44. R. 1—Point as to judgment 

being contrary to law or otherwise 
erroneous or unjust is decided finally 


before notice is issued 791 

-0. 45, R. 15—Contravention 

renders application untenable 576 

—0. 47, R. 1—Incor.ect exposition 


of law is not error or mistake appa¬ 
rent on face of record—Sufficient 
reason must be with 

previous grounds — Ignorance of 
ruling published in authorised 
reports some months before trial is 
no sufficient cause 250 

-O. 47, E. 1—Review cannot be 

claimed on the ground that certain 
evidence has not been speoiBoally 
mentioned in the judgment 258 

♦ -O. 47, R. 1—Under S. 151, Civ. 

Pro. Code, also Court can review 673 

-0. 47, R. 1 fcj—Words " or could 

not be produced by him at the time" 
refer to " was not within know- 
ledge" 809 

-0. 47, R 2—Applies when the 

Judge entertaining review is differ* 
ent from the Judge who passed the 
order 809 

• -Soh. II. 01. 1—'* All the parties" 

interested, mean interested in the 
subject of reference and not all 
parties to suit 33 

-Soh. II, Para. 1—Is not manda¬ 
tory but is permissive 486 

-Soh. II, Para. 20—Application 

during pendency of suit alone pre- 


Olv. Pro. Oode (1909)— 

vents procedure in para. 20 being 
applicable 


486'- 


Oompromlie— 

*-Doubtful claim and bona fide 

settlement thereof bind the parties 
though suppositions turn out later 
to be wrong 


Contract— 

*-Construction—When the law 

as to a certain subject is reversed, 
the old law does not cease to apply 
to contracts entered into previous 
to the change in law 



CoDiract Act (IX of 1872)— 


— S. 2 id)—Bona fide settlement of 
a doubtful claim binds the parties 
though suppositions turn out later 
to be wrong 

-S. 20—Property wrongly describ¬ 
ed—Subsequent transferees are not 
protected 

_S. 23 —Withdrawal of non-com- 

poundable case is an illegal consi¬ 
deration 

_S. 23—Though jajmanka hrit is 

not saleable, saletbereof is not illegal 
contract so as to disentitle party 
from recovering consideration 
money 

—-S. 25— Bona fide settlement of 
donbtml claim is binding on parties 
though suppositions turn out later 
on to be wrong 

-S. 43—Joint promisor can be 

sued independently 

— S. 47—Acceptance of part of 
mortgage money after the agreed 
period is not a new contract 

-S. 56~S. 56 has no application 

to oircumstanoe where the impossi¬ 
bility if any is due to the default of 
the oontraoting party himself 

-S, 62—Aooeptaooe of part of 

mortgage-money after the agreed 
period is not a new contract 

-S. 65—Though japnanka brit is 

not saleable, yet sale thereof is net 
illegal contract so as to disentitle 
party from recovering oonsideration 
money 

-Ss. 69 and 70—Anotion-purobaser 

of a tenure satisfying decree for rent 
due prior to bis purchase—No right 
to recover the rent from original 
tenant exists 


736* 

353 

305- 

321 

736 ' 

164 

825 

686 

825' 


321 


235> 
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OoBtoAet iot (1879)— 

-S. 70—AuoMod- purchaser of a 

tenure aatiafying decree for rent due 
prior to hia purchase—No right to 
recover the rent from original 
tenant ezists 235 

-Se. 78 and 107. 83, 118, 113— 

Contract to buy does not immedi* 
ately transfer ownership hot only 
when goods are found by buyer to 
be in good condition or when he has 
accepted them 240 

-S. 107—Withont vendees’ refusal 

to take delivery or withont notice to 
them vendors cannot resell and 
claim difference 687 

*-S. 119—Deft, ordered 500 bags 

of oil cake—Plff. sent 540 bags— 

Deft, can refuse the whole consign' 
ment 159 

S. 186—Risk note under Rail¬ 
ways Act, S. 72, executed by con- 
signor’s servant is bioding 315 

—-S. 196—Ratification ebould be as 
regards whole 25 

OootflbatloB— 

-to mortgage debt —See T. P. Act, 

S. 82. 


Oo ovoeii— 

- See Co-sharers. 

Oo tharera— 

-Profits appropriated by one co- 

owner—Co-owner is liable to pay 
interest 633 

Ooart'fee— 

-Mesne profits—Court-fee on a 
former appeal being paid on amount 
at which plff. estimated the mesne 
profits which bad been ordered to be 
ascertained but bad not been ascer¬ 
tained, additional Court-fee need not 
be paid oo the appeal from the 
decree - awarding actual mesne 
profits 694 

** -Partition suit—Court fees most 

be ordered with reference to the 
plaint and nos to what is ultimately 
decided by the Court 640 

Oonrt Feu Aek (Vll of 1810)— 

-8. 6. Para. 1—Taxing Judge can't 

refer to larger Bench 161 

-8.7 iv [cl—'Reasonable valuation 

of ooneequential relief where claimed 
is the value (or Court'fees but where 


Ooork Feel Act (1670)— 

injunotion has ceased to be of use, 
value in appeal is according to 
Art. 17 (m), Sob. II 
-S. 7, 01. 4 (/)—Appeal by defend¬ 
ant from a preliminary decree for 
accounts—Defendant may put bis 
own valuation 

S. 12—Decision about amount is 


582 


161 


final but as to category of suit or 
applicability of a section is not final 
—S. 12—Reviewof order of demand 
is permissible notwitbstanding 
finality of the order 

S. 17—Distinct subjects—Two 


673 


mortgages on tbe same property due 
on tbe same date to tbe same mort¬ 
gagee —Separate suite can be 
brought 

g, 17—'* Subject *’ means cause 


of action—One notice to deft, rail 
way in respect of several consign¬ 
ments of different dates justifies 
Conrt-fee on consolidated amount, 
as separate suits will not lie 

S. 17—Suit for recovery of 


posession by means of partition 
comprises two distinct subjects and 
separate Court-fee must be paid on 
both reliefs 

•Scb. II. Art. 17 (iti)—A suit by 


tbe heir of a lunatic for a declaration 
that be is entitled to the property of 
tbe lunatic which is in the custody 
of tbe manager appointed by tbe 
Court requires 10 Rs. Court-fee 
stamp 

Sob. II, Art. 17 {«»)—Reasonable 


valuation of consequential relief 
where claimed is the value for Court- 
fees but where injunction has ceased 
to be of use, value in appeal is ac¬ 
cording to Art. 17 (n'i). Sob. II 


673 


77 


596 


558 


385 


582 


GHmioal Procedure Code (Act Y of 1898)— 

-S. 45—InformatioD must be to 

tbe knowledge of informant 691 

-S. 110—Complicity in offences 

showing habitual criminal tenden- 
oies must be proved—Accused’s evi¬ 
dence most not be lightly set aside 
—Powers should be exercised with 
great caution and discretion 498 

-S. 110—Evidence proving good 

character is not to be disbelieved * 
without sabstantial reasons 500 

-S. 114—Sabstanoa of report if not 

recorded vitiates order 320 
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-S. 117—Evidence as to oases in 

which the applicant was suspected 
is no evidence of general repute 
S. 117 (4)—Direct knowledge of 


498 


witnesses of specific instances alone 
is evidence of repute 

S. 133—A hona fide question as 


500 




to way being public and not a mere 
pretence, ousts jurisdiction of 
Magistrate 

-S. 144—Applies only in urgent 

cases of danger 

S. 144—Object—Only the offend- 


418 

145 


ing party is to be restricted—Court 
noust make enquiry into the oiroum* 
stances likely to cause breach of 
peace 

S. 144—Order based on private 


767 


inquiryfrom opponentand inabsence 
of petitioner is liable to be set aside 717 
S. 144—Order passed at the in- 




stance of a third party ioterveoiog 
in proceedings under S. 145 between 
petitioner and another is wrong in 
absence of information as to broach 
of peace 

S 144—Order wholly without 
jurisdiction—High Court will inter¬ 
fere 

S. 144, Cls. (1) and (2)—Order 


703 


145 


must contain material facts justi 
fying it 

S. 145—Order based upon written 


767 


statement of one of the parties 
supported by his own evidence is 
not without jurisdiction, nor is it 
80 merely because Magistrate does 
not accept decision in previous case 
of rioting as to possession 
•S. 145—Arbitration award decid- 


509 


ing where possession should be in 
future can be used to drop proceed¬ 
ings but not to declare possession 
of any party 

S. i45—Civil or Criminal Court’s 


589 


decision is not necessarily binding 
on Magistrate 

•S. 145—Contrary to Police report 


509 


—Magistrate may find likelihood of 
breach of peace 

■S. 145—Jurisdiction—The Magis- 


787 


trate has no jurisdiction to pass 
order in respect of land which was 
not referred to in the initiatory 
proceeding 

S. 145—Magistrate has discre¬ 
tion in examination of witnesses— 


589 


Orlm. Pro. Code (1898)— 

Document admitted without being 
proved does not oust jurisdiction 534 

-S. 145—Magistrate need not take 

further evidence if evidence on re¬ 
cord satisfies him as to the party in 
actual possession 509 

-S. 145—Magistrate should collect 

information and sift evidence thor¬ 
oughly before passing order under 
S.146 S04 

S. 145—Not reading over evidence 


to witness does not vitiate order 
under tbe section 786 

S. 145—Proceedings should con¬ 


tinue from day to day till all evid¬ 
ence is taken and argument is heard 689 
S. 145 —Befusing to admit written 


statement filed by claimants in 
proceedings under S. 145 is revis- 
able as tbe effect of it will be that 
the Magistrate's decision under 
S. 145 will not bo bioding on tho 
parties whose written statement 
Magistrate bad refused to admit 783 
S. 145—Striking off a case under 


S. 145 with a remark, that there 
was no likelihood of breach of peace, 
without any material before tbe 
Court for such order, is illegal 639 

—S. 146—Magistrate should oclleot 
information and sift evidence 
thoroughly before passing order 
under S. 146 804 

S. 146—Order of attachment 


without trying to give a final deci¬ 
sion is net sruQO 47 

S. 146—Revision—Where the 


Deputy Magistrate attached tbe 
property in dispute, owing to bis not 
uoderstaoding tbe meaning of a 
Civil Court’s decree relating to tbe 
same property, his order is irregular 
and without jurisdiction 711 

S. 147—Final order must contain 


a boding that rights were exercised 
within periods specified in tbe 
section 784 

S.147—Order based on private in¬ 


quiry from opponent and in absence 
of petitioneris liable to be set aside 717 
-S. 162 829 


—S. 179—Cheating—Place where 
complainant received the letter 
which for tbe first time clearly led 
him to realise that there bad been 
an intention on tbe aooneed's part, 
to obeat, oan be plaoe of trial 708 
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Crim Pro. Code (!898)~ 

g_ 190(1) (a)—After oogaizanoe 
Magistrate oan, for reasoDs, order 
pfdioe to btiog oharge-sbeeli agaiost 
ioertaio persona 597 

^-S. 190 U) (c)—Distriob Bdgis- 

trar who is also Dt. Magistrate can 
take oognisanoe of a ease oomiog 
^ before him as DS. Eegiatrar 128 

-S. 195 — Absence of written 

oomplaint reqaired under 8. 195 
does not vitiate conviction where 
^ complainant is examined 691 

-S. 202—Magistrate can dismiss 

oomplaint after satisfying himself 
that it is baseless by enquiry in any 
manner he thinks fit; he can look 
into police records also for the 
purpose 797 

--S* 203—The Magistrate ought 

only to see whether the complain¬ 
ant has prima facie made out a 
true case 379 

* -S. 203—Magistrate can dismiss 

complaint after satisfying himself 
that it is baseless by enquiry in any 
manner be thinks fit; be osu look 
. into police records also for the 
purpose 797 

--3a. 205 and 537—S. 205 does not 

apply where accused arrested with¬ 
out or after issue of warrant — 
Accused allowed at his request to 
appear through pleader—Defect 'b 
not curable under S. 537, Or. P. 0. 46 

^-S, 257—Defence witnesses—All 

mus) be summoned—Accused’s 
failure to pay costs is no excuse 142 

--3. 342—Accused should be exami¬ 
ned after cross-examination of pro- 
aeoutioD witnesses, even where the 
oroBS-examinatiou is adjourned at 
the reguesc of accused 376 

. . 8. 342—Accused eramined after 

orosB-examioatioD of all prosecution 
witnesses and before charge—After 
charge, prosecution witnesses fur¬ 
ther cross-examined — After this 
Accused ooly asked if they bad any- 
thing further to say—This was not 
BDffioient compliance with S. 342 791 

342—Does not apply to Court 
wituesa 764 

* S. 849—Court should not convict 
when forwarding a case for higher 

wnteaoe 764 

*■“*^.’ 860—Applies only in part to 

moeeilDga imd« S. 145 786 

UMfT. H. B. fPat.)-S 


Orlm. Pro. Code (1898)— 

S. 360—Notreading over evidence 
to witnesses does not vitiate Order 
under Grim. Pro. Code. S. 145 786 

"S. 362—Court should compel Sub- 
Inspector of Police to refer to police 
diaries for tbe purpose of answering 
the question put to him, wbeu be does 
not remember witnesses’ statements 
at the investigation and refuses to 
refresh bis memory from the diaries 829 
S. 367—Refereuoe to oral evid¬ 
ence not necessary if conclusions 
from evidence are given 181 

*-S. 403—Fresh complaint is not 

debarred by reason of discharge of 
accused person under 8. 494 of tbe 
Code 797 

-S. 403—Order under S. 247, 3rim. 

Pro Code, before accused was 
served with summons is a bar to 
fresh complaint on tbe same facts 140 

-8. 421—Criminal appeal cannot 

be dismissed for default 376 

-S. 423 (6'—Even were substan¬ 
tive term of imprisonment lessened, 
fine and imprisonment in default 
can’t be enhanced so as to enhance 
aggregate of trial Court's santenoe 563 

'-S. 424—First appellate Court 

must go into evidence thoroughly 380 

-8. 439—Going into facts for find¬ 
ing out miscarriage of justice is 
within tbe power 758 

-S. 439—No revision lies at the 

instance of a private person, in tbe 
case of acquittal order passed under 
S, 494, Grim. Pro. Code 283 

-8 439—No revision lies where 

discretion is exercised by competent 
Court 283 

-S. 439—Order under S. 144 of 

the Crim. Pro. Code passed wholly 
without jurisdiction—High Court 
will interfere in revision 145 

-8 439—Refusing to admit 

written statement filed by claimants 
in proceedings under 8. 145 is revis- 
able as the effect of it will be that the 
Magistrate’s decision under S. 145 
will njc be binding on tbe parties 
whose written statement Magistrate 
bad refused to admit 783 

-8. 439—Where Deputy Magis¬ 
trate attached tbe property in 
dispute owing to his not understand¬ 
ing the maaDing of a Civil Court's 
deoree relating to tbe ssme property, 
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Orlm. Pfo. Code {1B98)~ 

bis order is irregular and withoQt 
jurisdiotion 711 

-S. 476—Grounds—An order 

under 3. 476 should not be passed 
unless there is a reasonable probabi¬ 
lity of oonviotion 436 

*-S. 476--Order under, can be 


passed only offeuGs is ooinmitted 
in or in relation to any proceeding 
in any Court 789 

S. 476—Penal Code, S. 211 


Evidence recorded under S. 202, Cr. 

P. C. can be the basis of sanction 138 
—S. 494—Reasons for consenting 
to withdrawal need not be given 283 
—Ss. 494 and 439—No revision lies 


at the instance of private person in 
the case of aoauittal order under 
S. 494 ■ 283 

*-S. 494 (a)—Fresh complaint is 

not debarred by reason of discharge 
of accused under S. 494 (a) 797 

-S. 526—Couveuienoe of accused is 

to be gi7eD preference 708 

8 . 526—That the Magistrate had 


refused to admit certain evidence on 
an enoneous ground might be due to 
an erroneous view of the law but 
cannot be a reasonable ground for 
apprehension that the case will not 
be properly tried by the Magi^ 
trate 695 

*-S. 537—Absence of written com¬ 

plaint required under 3. 195, Cr. 

P. 2., does not vitiate conviction 
where complainant is examined 691 
S. 537—Nob readingover evideroe 


to witness does not vitiate order 

under S. 145 of the Code 786 

tlmloal Trial — 

When the prosecution evidence 


Oaitom-- 

*-Proof—Wider custom proved 

tbao alleged is wholly useless bat 
a narrower one tbau that alleged 
can be found 14T 


is disbelieved in essential parti¬ 
culars, Court cannot reconstraot a 
story wholly inconsistent with that 
told by witnesses, and convict the 
accused 813 

■Costs — Complainant can’t be 


ordered to pay costs in a criminal 
prosecution 695 

Costom— 

•Oastom of digging and taking 


earth from waste land to repair 
bouses after inundations is not 
unreasonable unless destructive of 
Bubieot* matter 303 


Deceased Brother's Vidov’s Marriage Act 
of 1921— 

-(7 Edw. 7, C. 47)—Effect in India 

—Act is retrospective and is to be 
allowed in Courts in India 624 

Decree— 

-Civil Court decree—Criminal 

Court cannot question 765 

-Compromise decree is but a con¬ 
tract with superadded command of 
a Judge 231 

■Consent decree—Setting aside— 


Restores parties to tbeir original 
rights and Court can proceed 
with original suit 758 

Decree not acted upon for long 


time-Suit based on the decree — 
Court should grant relief on the 
basis of decree 165 

■Ex parte — Setting aside —See 


Civil Pro. Code, 0. 9; R. 13 

■Ex parte —Setting asile—Dis¬ 


missal of application under 0. 9, 

R. 13 which alleged fraudulent 
information by applicant’s Makhtar 
in collusion with plaintiff bars a suit 769 
Setting aside—Proper and oonve 


nienb course is to go to the Court 
that pass the decree and to get it 
set aside by that Court 831 

Setting aside, Suit for—Fraud 


When plaintiff was present in the 
previous suit be must prove fraud 
in relation to proceeding in the 
previous suit but where he was 
absent and suit had no foundation, 
suppression of summons may be 
presumed to be deliberate 241 

•Validity—Defendants in eject- 


meat suit recorded as ooonpanoy 
tenants in record of rights—Decree 
is not without jurisdiction 765 

Deed- 

*-Oonffiobing recitals—Where one 

of the descriptions by boundaries is 
a false description, the lessee may 
be entitled to claim cbas the descrip¬ 
tion by area must prevail over the 
desoription by boandaiies. But 
aaoh a claim moat 1^ ■ asserted 
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D«4- 

igsinst the lessor and it cannot be 
tried in an action for ejectment 
a^inst an alleged trespasser 
Oonstruotion — Where a lease 
passed a certain area of land as 
* bounded on the south by the 
border of the limit of mon^^a Fateh> 
pur as per tbak " the words as per 
thak ** meant " as per thak demar> 
oation" and not ** as per tbak 
map " 

Oonstruotion—A bemaiyadi lease 
or lease without term may in parti¬ 
cular oironmstanoes of case be 
shown not to confer permanent grant 
Oonstruotion—First descrip¬ 

tion of premises being sufficiently 
clear second description is to be re¬ 
jected ; otherwise second controls 
first 

Oonstruotion—Lsase deed pur¬ 
porting to be bemaiyadi or without 
any term—Lessee forbidden to erect 
poooa building save with landlord's 
consent—Ereotior. of puooa building 
was held to be in contemplation of 
parties and lease was held to be 

permanent 

Oonstruotion — Maintenance 
Brant is resumable on death of 
Brantee and not on death of grantor 
^Suoh grant may be heritable if 

intended 

Oonstruotion—Total relinquish¬ 
ment of rights was inferred from 
the use of words like “ for ever ” — 
Orant was held heritable tho jgh no 
express words were used 
Oonstruotion—When the law as 
to certain subject is reversed the 
old law does not cease to apply to 
contracts entered into previous to 
the change in law 
Oonstrnotion — Where a deed 
contains an adequate definition of 
property demised, erroneous state¬ 
ment as to area will not vitiate 

desoriptioD 

E 

Bjietmenl— 

^Durden is on plff. to prove pos¬ 
session and title—In case of Gora 
Undff, eveo weak evidence of user 
■h^d be aooepted 
'^Ddoree in ejeotment suit is not 
without jurisdlolioD merely because 


402 


402 


88 


200 


88 


721 


655 


776 


226 


629 


Ejectment— 

the defts. are recorded in the record 
of rights, as occupancy tenants 

-Mere peaceful possession with¬ 
out title is sufficient for ejecting 
trespasser who dispossessed plff. 

Estoppel— 

- See Evidence Act, S. 115. 

Evideoce— 

**-Admissibility — Objection to 

mode of proof can be waived 

Evidence Act (I of 1672)— 

-S. 30—Confession of co-aooused 

need not completely implicate him 
—Substantial Implication is suffi¬ 
cient 

S. 36—Extract from register 
of applications in respect of minors 
is inadmissible for any purpose 
S. 35—Government reports— 




tral map and revenue survey map 
are prima facie correct 

Ss. 35 and 74—Mutation—Quin 


quennial and settlement registers 
prepared under Regulation 48 of 
1793, S. 16, are public documents— 
Entries therein are admissible but 
not conclusive 

S. 36—Tbakbast map is useful 
only to prove the boundary of a 
particular plot — Revenue surrey 
maps are not conclusive 

S. 43—Judgment deciding a ques¬ 


tion of adoption is not admissible 
between third parties 

-S. 45—Inference of forgery is 

not permissible on inspection of 
document by Court only 

-S. 74—Mutation—Quinquennial 

and settlement registers prepared 
under Regulation 48 of 1793, 
S. 16 are publio documents—Entries 
therein a^’e admissible but not 
conclusive 

S. 83—Map is admissible without 


765 


709 


284 


347 


796 


Government reports have no judi¬ 
cial authority where they express 
opinions on private rights of parties 
but they are entitled to great weight 
so far as they supply information 
of official proceedings and historical 
facts 

S. 35—Rdoord of rights, oadas- 


616 


719 


213 


213 


298 


284 


field book 

S. 83—Record of rights, cadastral 

map and revenoe survey map are 
prima facie correct 


213 

402 


719 
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Bvldeooe Act 

** -S. 91— L 3 a 96 graofctDg moka- 

rari ioterost for indefinite period at 
fixed rent must be registered if 
effected in the form of a saoad 641 

*-S. 91—Oral evidence should not 

be given to prove unregistered 
partition agreement—Part perform¬ 
ance may be proved where a suit 


for specific performance lies 244 

^-S. 92 {fii—Deed silent as to 

yearly or monthly rate of interest — 
Evidence cannot be given 96 

-S. 93—Extrinsic evidence may be 

availed of for ibe interpretation of 
ambiguous sale certificate 805 

*—S. 95—Property written as 
Touzi No. 1 instead of Touzi No. Y 
— Misdescription can he cleared by 
extraneous evidence 359 

---Ss. 103 and 106—Railway must 

plead loss or dastruotion 25 

-S. 114—Exception not pleaded— 

Contrary should be presumed 25 


*-S. 115—Compliance with Court’s 

order—The fact that the plaintiffs 
paid without demur the small ad 
valorem Court-fee in pursuance of 
the order of an earlier date does not 
debar them from questioning the 
validity or legality of the Court 
demanding ad valorem Court-fee 
when subsequently the Court 
demanded a much larger fee since a 
fresh cause of action accrued to the 
plaintiffs on the later date when 
additional Court-fee was demanded 673 

**-S. 115—Defts. having objected 

to joinder of parties in lower Court 
can't raise non-joinder in appeal 168 

-S. 115—Failure to object to the 

admission of evidence in time so as 
to enable opposite party to amend 
his pleading eatops one from raising 
plea of inadmissibility subsequently 806 

-S. 115—Mere attestation of a deed 

by a relative does not import concur¬ 
rence nor does it involve any know¬ 
ledge of tbe contents of the deed 736 

* -S.115—Mortgagor andmortgagee 

—In a suit for redemption defend¬ 
ants may question title of plaintiffs 
not being tbe original mortgagors 234 

-S. 115—Rent salt—loolusion of 

a plot in the suit on objection by 
defendant ^Snhseqnent suit to eject 
defendant from the plot—No estop¬ 
pel 18 created 203 


Bvldeaoe Act (1872)— 

-S. 116—Lessee should nob rely 

upon a transaction between lessors 
and third persons, subsequent to 
lease and raise defence which would 
imperil identity of boundaries 
which it was their duty to preserve 22 

-S. 138—When a document is 

produced by opponent after his wit- 
nees’s cross-examination is over, the 
witness can be re called for further 
cross-examination on the document 402 

Ezeoctloo— 

-Executing Court cannot go behind 


the decree to see if it was proper 504 

-Jurisdiction to sell—Point must 

be raised before sale 182 

* -Mortgage decree—All property 

covered by the mortgage should be 
put up for sale 802 

* -Parties—Purohaeera of mortga¬ 

ged properties are proper parties 367 

ExeoQtoF— 

* -Powers -Executor holds pro¬ 


perty with right pf testator — 
Property vests in residuary legatee 
only after administration is comp¬ 
lete 721 

F 

Family Arraogemeoks-* 

-Principles regarding validity are 

more lenient than in the case of 
arbitration awards 49 

G 

Oovernroent of India Act (1913)— 

-S. 107—Decision under S. 73 of 

the Civ. Pro. Cole is reviaable when 
it is hopelessly ioadequate 434 

-S. 107—Nogligenoe of petitionera 

—Powers are not to be used 37 

-S. 107—Where local investiga¬ 
tion ordered by lower Court would 
be a calamitous waste of time and 
money, High Goait should interfere 761 
Grant — 

-Construction— Total relinquish¬ 
ment of rights was inferred from 
tbe use of words like ‘for ever’— 
Grant was held heritable though 
no express words were used 655 

-Jagir is presumably for life 298 

-Maintenance grant — Holder’s 

interest cannot merge partly, ast for 
merger, ooalesoeooe must be com* 
plete 721 



SUBJSOT 1»DBX, 1924 PATNA. 


29 


* -Maiotenanoe graob is resumable 

OD death of grantee and not on death 
of grantor—Snob grant may be 
heritable if intended 721 

Ouardlao and Ward~ 

-Contract by de facto guardian, to 

sell minor’s property can’t be epeoi* 
hoally enforced 81 

Ouardlani and Wardi Aok (VIll of 1890)— 

* - S. 43—State being guardian of 

minors the District Court must see 
that the minor ie trained in the 
same manner as if be had been 
under hie natural or adoptive as the 
case may be father or guardian 755 

H 

Htoda Lav — 

-llienation—Pious obligation upon 

which doctrine of antecedency is 
founded extends to grandsons 454 

"Alienation — Ooparoeoer —Co* 
parcener’s right by survivorship is 
not defeated by attaobment before 
judgment of deceased's share 465 

-Alieoatioo—Father— Antecedent 

debts do not bind sons and grand' 
sons, only if they are illegal or 
immoral—Exorbitant and ruinous 
rate of interest is not illegal or 
immoral 

*-Alienation—Manager—High rate 

of interest—Creditor must prove 
necessity for the loan as well as for 
the high late of interest 

-Alienation—Widow— Alienation 

is uot void but merely voidable 

-Alienation—Widow—Alienee be- 

namidar can’t sue for declaration of 
title on widow’s death 
-Alienation—Widow —Contribu¬ 
tion towards expenses of Sradb oi 
near relaticn of husband is legal 
necessity 

•*-Applic'bility — Hindu Law 

applies to Naiks—Even apostates 
are governed by Hindu Law if they 
have not adopiad any other religion 
wsth ft perpooal law—It will apply 
to ^original tvihes though complete 
conversion to llrabmanioal religion 
is not provol 

——Debt—-Debt on decree fordamages 
for malicious proaeoation is illegal 
aodlmmoral debtbatdebt by deoeas* 
ed (alber to defend himself in ori- 


Hinds Lav— 

minaloase may bind eons in certain 
circumstances 465 

—Debt— Legal necessity—Where 
instalment bond by which payment 
by easy instalments was spread over 
12 years was executed in order to 
secure payment to plaintiff of large 
sum of rent that bad already accrued 
due to plaintiff benefit of family was 
apparent on face of traosaotion 439 

-Dabbs— Sods are liable in 

father's lifetime to the extent of 
their coparcenary interest if debts 
are not immoral 94 

-Debt—Widow—Borrowing for 

daughter's marriage is not sufficient 
—Necessity for boriowing must be 
proved 336 

—Impartible estate—Income be¬ 
longs bo the inoumbent for the time 
being 679 

-Impartible estate—Income is the 

absolute property of the owner and 
not an aopretioo to the estate 721 

—Impartible estate—Bent unrealis¬ 
ed or realised is produce which is 
DOC necessarily aocretion 451 

-Impartible estates—The reversal 

of the old law after the P. C. deci¬ 
sion in 10 All. 272, regarding the 
alienation of impartible estates, does 
454 not displace application of old law 
to the contracts contained in trans¬ 
actions entered into previous to 
that decision 776 

71 *-Joint family—Wherebbe estate 

^ is limpartible the members of the 
706 joint family have none of the rights 
of oo-parceoersbip except a right of 
succession by survivorship limited 
706 by the rule of impartibility which 
allows only one member at a time 
to hold 679 

* -Joint family—Manager's acta 

591 bind all uoless they are prejudicial 

to them or are not for their benefit 647 

“-Jointfamily—Mortgagataken by 

some members of joint Mitaksbara 
family can be enforced by them 
without other members 158 

Joint family—Wnere estate is 
impartible, members of family have 
420 none of the rights of oo-paroenerabip 
save right of succession by survivor 
ship limited by rule of impartibility 
which allows only one member at a 
time to bold 679 
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Hlnda Law— 

-Joinfc family—Widow oan get her 

mainteDaDoe charged od what would 
have been her husband’s share 679 

-Maintenance—Where a widow s 

maintenance is charged on certain 
properties by a decree, the decree 
can ba executed against other pro¬ 
perties of widow’s husband if the 
charged properties are exhausted 
and no order under Civil P. C., 0. 34, 

R. 6 is necessary for the purpose 262 

-Partition—Evidence of formal 

agreement is not necessary—Acts 
of parties may suffice 163 

-Partition — On conversion of 

co-parcener jointnees or re-union 
must be proved by party alleging it 420 

** -“Partition—Re-union is possible 

with father, brother or paternal 
uncle only and that must be after 
partition and must be of estate 647 

* -Religious endowment—Borrow¬ 

ing for defending mabant’s title to 
the endowment is for neoeseity 355 

* -Religious endowment—Mabant 

has right to mortgage or sell for 
Sradh of the deceased Mabant, if 
otherwise there are no funds avail¬ 
able 611 

-Religious endowment — Shebait- 

sbip—I d the absence of usage or a 
course of dealing which points to a 
contrary oonolusion the shebait- 
ship vests in the founder and the 
hairs, the moment a trust in favour 
of an idol is created 502 

-Reversioner—Consent to widow's 

alienation by whole body of rever¬ 
sioners precludes all from oballeng- 
ing it 295 

• -Suooeasion—Even after conver¬ 

sion right to inheritance is not lost 420 

* -Succession—Ucahaste daughter 

under Mitakshara can inherit 420 

-Widow—Ddoree charging main¬ 
tenance on certain properties can be 
executed against other properties of 
the husband if the charged properties 
are exhausted, and no order under 
Civil P.C., 0. 34. R. 6 is necessary 
for the purpose 262 

-Widow—Surrender—Relinquish¬ 
ment in favour of reversioners can¬ 
not be inferred merely because 
limited owuer does not contest suit 
for declaration of title by rever¬ 
sioners 438 


Hlnda Lav— 

*-Widow—Undisposed of savings 

form part of husband’s estate- 
income kept in suspense may or 
may not form part, according to her 

intention 711 

Bloda Widows Re-marrlaga Act iXV of 
1886)— 

-Ss. 2 and 5—Hindu widow by 

remarrying does not lose rights 
accruing after re marriage 233 

Hindu Willi Act |XXt of 1670)- 

-Executor is the same as English 

Executor 721 

Holder !o dee eourie — 

- See Negotiable Instruments 

Act, S. 9. 

I 

Illegal OoDsIderation— 

- See Oontract Act, S. 23. 

Income Tax Act (¥11 of 1916)— 

-S. 25—Re-assessment—Where 

re-assessment was not made until 
more than a year bad elapsed after 
expiration of year of assessment 
assessee was not liable to farther 
tax for the year in question than 
that already demanded 474 

-(XI of 1928)— 

-S. 4—Income derived from 

markets or moorings or ferries is 
not agricultural income 474 

-S. 4 —(Mulliok, J., contra) —In¬ 
come from permanently settled 
estates can't be charged with income 
tax 474 

-S. 6—Capitalised value of rent 

paid in a lump sum is not in all 
oases to be regarded as income 679 

-S. 6—Lump sum paid as salami 

for granting of lease is not inooma 679 

-S. 6 (Mulliok, J., contra) —Income 

from permanently settled estates 
can’t be charged with income-tax 474 

-S. 6—Royalties paid to lessor 

are income though they are paid for 
rights exercise of which involves 
waste of capital 679 

-“S. 10 (2) (wm) and (ir)—Bihar 

and Orissa Mining Settlement Act, 

1920 (B. & O- Act IV of 1920), 

S. 23 (3) — Jharia Water-Supply 
Ac*;, 1914 (B. & O. Act V of 
1914), S. 45 — Rates under are 
not local rates in respect of premises 
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Income Tax (1918)— 

boti ooma aodarOl. (tx) and should 
be deducted (rom taxable income 670 

-S. 14 — Income of impartible 

estate is that of the incumbent for 
the time being 679 

-S. 33—Notice toassessee—Suffi¬ 
cient notice should be given to an 
assessee when an order is passed 
against him under S. 33 by the 
Oommisaioner in circumstances 
-where be is really exercising the 
duties of an Income-tax Officer 
under S. 23 (2) and is in effect 
oailing on the assessee to give 
evidence to support his original 
return 644 

-Sa. 55, 56, 14—Dividends (rom 

Begistered Company, already super- 
taxed, are not only not deducted 
but are also super-taxed 474 

-S. 66—Income Tax Commis¬ 
sioner should state facts clearly 
though he can state his opinion 
also on questions involved 679 

'iBtcpeit— 

-Agreement between Bank and 

servant as to security to be given 
by latter—Interest can't be claimed 
in suit to enforce seourity, without 
notice of demand 295 

'Jalerpretatioo of BUtuUi— 

-Intention to defeat vested rights 

without savings is not to be 
implied 183 

J 

lodgment — 

- See PRAOTioB—J udgment. 

-Amendment of—See OlV. Pro. 

OoDB. O. 20, R. 3 

Ikpltdletlen— 

-Civil Court—Civil Court cannot 

adjudicate on propriety or other¬ 
wise of dismissal of ghatwal of 
Birbhum 616 

— ■ Civil and Revenue Court—Civil 
Court can try suit for possession of 
Qhalwali land tbongh it cannot 
restore ghatwil to bis service 616 

-Ooofilot of—See Oiv. Pro. Code, 

B. 10 

——Bxlatence and exercise of juris¬ 
diction must be distinguished— 
Illegal exeroiseoan be remedied only 
appropriate procedure 537 


li 

Land Acqaiiltlon Act (1 of 1891)— 

-S. 9— Acceptance of notice by one 

of many brothers on behalf of others 
does not imply authority to accept 608 

-S. 54—District Judge's order 

rejecting revision from Collector's 
award is appealable 608 

Landlord and Tenant — 

-The question in prior suit regarding 

the area of paroel of land demised if 
decided, is binding iu future litigation 307 

-In Chota Nagpur, term istimrari 

mokarrari means lease for life 572 

-Lands diluviated—Abatement of 

rent will not causa forfeiture 213 

-Permanent tenancy — Mere 

possession of a property for a loog 
time would not confer permanent 
tenure upon tbe lessee where the 
origin of the tenancy is known and 
tbe lessee was in possession for a 
definite term of years 560 

-Reversion ie presumed where 

tenure is not permanent or heritable 168 

*-Right to timber in absence of 

custom belongs to landlord 147 

—Surrender nob hona fide need not 
be avoided by the tenants’ transferee 100 
Land Tenore— 

-Birbhum Ghatwal Tenure — 

Government appoints and removes 
gkattoals —Upon removal for neglect 


of duty or misconduct lands are for¬ 
feited to Government 616 

- Birbhum Ohatwali tenure —Bxt’ 

bbum ghatwali tenures chough 
hereditary are liable to be forfeited 
on dismissal of bolder thereof 616 

-Chota Nagpur—Lease—In Chota 

Nagpur the term istimrari mokar- 
rari lease means a lease for life 572 

-Gbatwali Tenure — Execution 

against—Receiver may be apcointad 
with respect to surplus after deduct¬ 
ing tbe outgoings 269 

- Jajmanka Brit is not saleable ; 

but its sale is not illegal contract so 
as to disentitle party from claiming 
consideration money 321 

-Occupancy rights —Zarpeshgidar 

cannot ordinarily acquire ocoupanoy 
rights 580 

-Resumption and forfeiture are 

different 616 

- Zarpeshgi—Zarpeshgidar cannot 

ordinarily aoqnire oeoupanoy rights 580 
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Lease • 

-In Chota Nagpur, term istimrari 

mokatTari means lease for life 572 

Legal PractUloDeri Act (XVIII of 1879)— 

-Ss. 13 and 14—Enquiry should 

be made Id oases coming under 
Cl. (5) or Cl. if) —Trying to ascertain 
tbe effect of judgment before its 
delivery is misconduct 131 

Letters Pateet (Patna)— 

-Setting aside of lower appellate 

Court’s decision and ordering re* 
trial, amounts to judgment—Appeal 
lies 336 

Llraliatlon— 

*-Plea of—The plea of limitation 

asBumen that tbe title is in tbe 

plaintiff 402 

LlmUatloD Act (IX of 1908) — 

-Object—Idea is nob to give a right 

where there is nob one but to inter¬ 
pose a bar after a certain period to 


a suit to enforce an esistiog right 721 
**-S 12—Applications for judg¬ 

ment and ceoree made at different 
times—Both periods areezcluded 113 

-S. 14—Dismissal of application 

on tbe ground of incorrectness is 
' cause of like nature ’ 471 

-S. 14—Non-legal proceeding does 

not extend limitation 716 

-S. 14—Order made not without 

jurisdiction but passed too late— 
Time occupied cannot be excluded 40 

-S. 17—Assumes that legal repre¬ 
sentative bolds property in tbe 
right of testator 721 

-S. 18—Applies to applications 

under O. 21, R. 90 of G. P. C. 496 

-S. 18—Fraud once committed 

continues and defendant must prove 
when plaintiff beoame aware of the 
true facts 496 

-S. 19—Statement that there was 

debt but it has been discharged is 
nob sufficient 806 

-S. 19—’'Acknowledgment” is 

not sufficient if it is only a state¬ 
ment that there was a debt but that 
it was discharged 806 

-S. 20—Applicability—S. 20 ap¬ 


plies where cause of action has 
already arisen and plaintiff is seek¬ 
ing to have fresh period of limita¬ 
tion computed from time when a 
payment was made by debtor 439 


IjlmUatioQ Act (1908)— 

* -S. 20 (2)—Ijara lease—Ijardar 

Allowed to hold over after expiry of 
lease and to receive produce in lieu 
of intevest—Limitation is exteuded lOO' 

-S. 28—Cause of action accruing 

during administration of estate 
under Probate and Administration 
Act—Failure of executor to sue 
within limitation—Beneficiary is 
barred 721 

-Art. S5—Mutual accounts con¬ 
sist in reciprocity of dealings 
between parties—Though a shifting 
balance is a test, its absence is not 
conclusive against mutuality 107 

Art. 89—Postponement is nob 
refusal 664- 

* -Art. 91—A parson who is entitl¬ 

ed to possession of property need 
not as a preliminary to that set 
aside a document which may have 
been executed by somebody else in 


order to defeat his title 551 

**-Art. 91—Does not apply to suit 

for possession and declaration that 
deed is void 284 

-Arts. 116—Article governs a suit 

for possession or for consideration 
money of an invalid registered 
sale 321 

* -Arts. 120 and 131—Suit for 

enhancement of rent after six years 
of publication of record of rights is 
not barred—Art. 131 applies 195 

-Art 130—Suit for resumption of 

life jagir must be brought within 
twelve years of grantee’s death 298 

-Art. 131—Suit for enbanoemeDt 

of rent after six years of publication 
of record of rights is not barred— 

Art. 131 applies 193 

**-Art. 139 does not apply in 

case of tenant bolding over 560^ 

* -Art. 139—Tenant by snCferaoce 

is entitled to benefit of limitation 572 


*-A.rt. 140—Term * Reversioner ' 

is used in the sense of English Real 
Property Law uw„peraon who grants 
a particular estate to another and 
does not dispose of the remainder— 

It does not refer to person who has 
granted entire fee simple condition¬ 
ally 721 

——Art. 141—Piaictiff must pro?e 
that be was entitled to possession 
at tbe date of suit under existing 
law 721 
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^ImtUtlOD Act (1908)— 

*— ^Arti. 142 —PoasessioD of donee 
failing bo prove gift is adverse and 
not permissive 341 

**-Art. 181—Litigation by stran¬ 

ger setting aside sale in eseoution 
revives execution proceedings 273 

* -Art. 181—The right to anply for 

ascertainment of mesne profits will 
arise either when the delivery of 
possession is actually given or three 
years expire from the date of the 
preliminary decree 781 

* -Arts. 181 and 182 'Application 

for ascertainment of mesne profits 
is not application in execution or 
separate proceeding but part of the 
Boit and in continuation thereof and 
should be brought within three 
years from date of prelinsinary 
decree or delivery of possession— 
Under the old Civ. Pro. Code, the 
High Courts differed on this point 781 

-Art. 182—Application against 

deceased judgment-debtor due to 
bona fide mistake is step in-aid 333 

* Art. 182 — Continuation of 
previous application should be 
determined from character and 
scope of the subsequent application 367 

—-Art. 182—Inoorrectcess or super- 
fiuity as to reliefs askel for does not 
render an application not a step in- 
aid 471 

Art. 182—Tile right to apply for 
aBcertaioment of mesne profits will 
arise either when the delivery of 
possession is actually given or three 
years expire from the date of the 
preliminary decree 761 

** -Art. 182—Where preparation 

of final decree was only ministerial 
act to enable order of H. M. in 
Council to be enforced, it oould not 
be oonteoded that the execution pro¬ 
ceedings were not taken in order to 
enforce order of H. M in Council 576 
—Art. 182. Expl. 1—Applies to 
decrees comprising two or more 
several decrees—Decree providing 
bwo interdependent sources of reali- 
satioQ —Explanation does not apply 700 
"" “"Art. 182 (6)—Application con¬ 
forming bo O. 21. Br. 11 to 14 bub 
reburned for some obber reason is 

^ nob invalid 23 

"Arb. 182 (ft)—Time runs from 
•«PpUeabloD nob from date of order 576 

»MiT. M. 8. (Pat.)-fi 


M 

Mabomedao Law— 

Debts — Priority — Succession 
opens, when debts of the deceased 
are liquidated 110 

-Finding that valid marriage 

not possible—Doctrine of acknow¬ 
ledgment does not apply 191 

-Succession opens only after liqui¬ 
dation of debts of deceased 110 

Wakf—Sbia L\w—Wakf must 
be perpetual, not contingent. Pro¬ 
perties should cease to be donor's 
properties and right of donor should 
beentirely divested therefrom. Wahif 
may constitute himself mutwalli. 

In such a case change in character 
of possession is necessary. Change 
in the character of possession is 
matte.- of evidence 284 

Marshalling SecurltleB — 

- See T. P. Act. S. 81. 

Merger— 

* -Coalescence must be complete— 

Interest of maintenanoo holder can¬ 
not merge partly 721 

Mesne Profits— 

- See Civ. Pro. Code, S. 2 (12). 

Mines and Minerals— 

-Holcer of permanently-settled 

estate can claim minerals against 
trespasser where tbe Government 
never claimed prior to tbesuit though 
Government being not party is not 
bound by the decision 776 

Minor— 

-Contract by de facto guardian for 

sale of minor’s property can’t be 
specifically enforced 81 

* -Lsase to — Benefit to minor 

must be proved 186 

Morlgago— 

-If interest is to be paid from 

usufruobuarily mortgaged property it 
cannot be charged on the property 302 

* -In suit for redemption defts. 

may question title of plffs. not being 
original mortgagors 234 

-Decree—Execution of—Surrender 

of possession of mortgaged property 
by decree-holder or his rendering ac¬ 
count is not necessary for execution 263 

* ■ Decree—Shares of sons are 
liable bo sale od oompromise decree 
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Mortgage— 

if expressly charged in compromise 
—Beduotion id decree can’t be 
claimed on death of one of the sons 
—Subsequent Ijara interest is liable 
to be sold 353 

* -Mortgage decree, execution of— 

All the properties covered by the 
mortgage should be put up for sale 802 

N 

Negotiable iDatrumenta Act (XXVI of 
188U— 

* -S. 4— ProDOte — Conditional 

contract is not pro-note 96 

-Ss. 9 and 118— Bona fide endorsee 

is a holder in due course and tbe 
presumption in S. 118 will apply to 
the endorsee 521 

-Ss. 43, 44 and 45—Where a 

cheque for a larger amount than 
was due is drawn, tbe endorsee or 
the drawee is only entitled to tbe 
actual amount due and notbiog 
more 521 

-S. 118— Bona fide endorsee is a 

holder in due course and tbe pre¬ 
sumption in S. 118 will apply 521 

MoiBance~ 

- See Tort — Nuisance. 

O 

Oceopanoy Rights— • 

- Zarpeshgidar cannot ordinarily 

acquire occupancy rights 580 

P 

Patna High Court Rules— 

-Special Bench—It for the 

Court as a whole and not for tbe 
Obief Justice to decide whether a 
particular Full Bench decision 
should be re-considered by a Bench 
specially constituted for that 
purpose 537 

Penal Code (Act XLV of I860)— 

-S. 71—Theft as common object 

of unlawful assembly — Separate 
sentences under Ss. 143 or 144 and 
379 are unlawful 764 

-S. 75—Previous conviction under 

S. 380 — Subsequent conviction 
under S. 448—S. 75 is not appli¬ 
cable 665 

**-S. 97—Defence cannot be nice¬ 

ly modulated — Retiring, because 
violence is expected, is not oompul* 


Penal Code (I860)— 

gory—Assembly oan be guilty of 
exceeding right of private defence 
against criminal force 388- 

-S. 102—Trespasser out of pro¬ 
perty —No right of private defence 
exists against him 275 

-S. 141—Accused having title to 

the disputed property and therefore 
taking possession from complainant 
by force form unlawful assembly 143 

-S. 147—PeraoQs going in a large 

body to out handh without any 
right to do so intending to carry out 
their object by force are guilty 704 

-Ss. 148 and 149—These sections 

oaonot be combined 380 

-S. 149 — Assembly oan bo 

guilty of exceeding right of private 
defence against criminal force 388 

-S. 193—Certainty as to the deli¬ 
berate falsity of the statement is 
essential 276 

*--S. 193—Statement capable of 

reasonable ooostruotion otherwise 
DO perjury is committed 381 

-S. 211—Failure to prove a case is 

not tbe same thing as the institution 
of a maliciously false case 379 


**-S. 302 — Administering love 

potion or drag expecting benefit is 
no offence, but where the wife 
admiuisters it to her husband at the 
instance of her paramour who was 
tbe enemy of bei* husband she is 
guilty under S. 304-A 635 

-S. 304—Death being nob natural 

ooDsequcnoe of rape, no offence 
under S. 304 is committed if death 
occurs after rape 553* 

-S. 304-A—Administering love 

potion or drug expecting benefit iq no 
offence, but where the wife adminis¬ 
ters it to her husband at the instance 
of her paramour who was tbe enemy 
of her husband, she is guilty under 
S. 304-A 635. 

*-S. 379—Accused removing crops 

honestly believing that they were 
his, commits no offence 125' 

-S. 380 —Bona fide claim of right— 

Where coins were unearthed from 
field and taken possession of by 
several individuals, without the 
landlord's consent, and then tbe 
landlord’s manager exacted by force 
tbe coins from many persons by 
bouse searches and other means > 
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PeiiAl Code (18$0i— 


and 6ook tho maD who had actually 
undarthed the ooina, to the police 
atation to get a statement from him, 
the manager was acting under a 
bona fide claim of right and hia 
offence fell under S. 448 and not 

S. 380 

—-S. 430—Accused knowingly dimi- 
niabing supply of water without a 
bona fide claim are guilty 
S. 448—Where coins were unear¬ 
thed from field and taken possession 
of by several individuals without 
landlord’s consent and landlord’s 
manager exacted by force coins from 
many persons by bouse searches, 
etc., the manager was acting under 
a bona fide claim of right and bis 
offence fell under S. 448 and not 
S. 380 

S. 471— User’ — Presenting 
before Sub-Begistrar is *'u8er” 


665 

704 


665 

128 


Permanent Settleraeot— 

- See Bengal Regulation (I op 

1793) 


Permanent Teoaney— 

- See Landlord and Tenant— 

Permanent Tenancy. 

Plea— 


Limitation, plea of, assumes that 
the titlo is in the plaintiff 402 

Poiaeiiion — 


-peaceful possession without 

title is sufQoieot for ejecting tres¬ 
passer who dispossessed plaintiff 709 
-Suit for—Person entitled to pos¬ 
session need not as a preliminary, 
set aside document executed by 
somebody else to defeat his. title 551 
Poiseiiory Title— 


—Mere peaceful possession without 
title is sufficient for ejecting tres¬ 
passer who dispossessed plaintiff 

Practice— 

-Finding — Custom — Custom 
alleged by defendant nob proved but 
plaintiff’s evidence showed narrow¬ 
er ^stom—Court can find custom 
^Frand—Fraud must be expressly 
pleaded and must be proved bv 
^ positive facts 

"Judgment—Kveots eobeeqnent 
to iDstitutioQ of euib oan't be taken 
into oonaideration 


709 


147 

100 

438 


Praotloe— 


Paper book—Appeal from order 
refusing to execute decree—Decree 
forms part of record 184 

Plea—Limitatiooiplea of,assumes 
that title is in the plaintiff 402 

* -Plea — Plea of co-defendant’s 

death prior to decree, can be raised 
by his legal repreaeutabivea 339 

* -Pleading — Custom — Custom 

alleged by defendant not proved 
but plff.’s evidence showed narrower 
custom—Court can find custom 147 

Witness—When a document is 
produced by opponent after bis wit¬ 
ness’s cross-examination is over the 
witness can be ra-oalled for further 
cross-examination on the document 402 

Private Defence— 

- See Penal Code. Ss. 97, 102. 

Probate and AdraloUCratlon Act (Y of 
1681 )— 


■ ^ Ss. 3 and 51—"District Judge" 
includes Additional District Judge 
under Bengal, Agra and Assam Civil 
Courts Act, 1887 (Act XII of 1887), 

S. 8 f2) to whom tbe case is trans¬ 
ferred and in such case the Addl. 

Dist. Judge has power to revoke 
^ probate granted by District Judge 593 
S. 4—Bxeoutor holds property 
with right of testator—Property 
vesta in residuary legatee only after 
administration is complete 721 

S. 51— District Judge" includes 
Additional District Judge under 
Bengal, Agraaod Assam Civil Courts 
Act, 1887, S. 8 (2) to whom tbe case 
is transferred, and in such case the 
Addl. Dist. Judge has power to 
revoke probate granted by District 

Ja<3g8 593 

-Ss. 88 and 100—Limitaticn Act, 

S. 28—Cause of action accruing 
during administration—Failure of 
executor to sue within limitation— 
Beneficiary is barred 721 

-S. 100—Cause of action accruing 

during administration—Failure of 
executor to sue within limitation— 
Benedoiary is barred 721 

-S. 147—Underlying principle is 

that if executor is barred tbe benefi- 
oiary is barred 721 

Ptoraltiopy Note— 

- See Negotiable Instbumbnts 

Act, S. 4. 
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Provident Funds &ct (IX of 1897) — 

-S. 2—Deposit by optional eub* 

Boriber within R. 3 of the Rales of 
the General Provident Fond is a 
oompulsory deposit within S. 2 524 

-S-4—Deposit by‘optional sub¬ 
scriber' under R. 3 of the Rules of the 
General Provident Fund is a com¬ 
pulsory deposit within S.2—Govern¬ 
ment cannot prescribe procedure for 
recovery of debts due by depositors 524 

Provlnotal Insolvency Act (Y of lfi20i— 

-S. 2 (1) (d)—Joint family proper¬ 
ty is nob ‘ property ’ 259 

--S. 4—Court itseU must decide 

important matters betweeniosolvent 
and body of creditors 2o9 

** -S to—Inability to pay debts 

mustbe proved brat under the new Act 166 

-S. 23—Section is not mandatory 

—Reasons must be recorded for 
rejeciioD of petition 559 

-S. 28 — Undischarged bankrupt 

can sue for debt which has become 
due since adjudication order 667 

-S. 28—No leave of Court is neces¬ 
sary to proceed against receiver 259 

-S. 47—Secured creditor may 

relinquish security or value it or 
enforce it, but until relinquished, 

Court cannot sell and give him only 
priority 269 

--S, 59—Court itself must decide 

important mattersbetween insolvent 
and body of creditors 259 

PfovIdcUI SrnaU Gaase Goorte Aot 
(IX of 1887} — 

-S. 25—Mistake—In absence of 

prejudice, mistake of lasv does not 
justify revision 793 

-S. 25—Revision is allowed where 

plaintiff’s evidence is not fully con¬ 
sidered 354 

-S. 25—Suit premature butdecroed 

—Revision lies 135 

Public Qamblln^ He'. <111 of 1867j — 

-S 8—Money found on the person 

of the accused is not to be confisca¬ 
ted unless reasonably suspected of 
being used or intended to be used 
for gaming 42 

R 

Ratlways Aot ilX of 1890)— 

*-S. 72—Contract contrary to 

Risk Note—Contract Act, Ss. 51 
and 52 apply 39 
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Rallwayi Act (1890)— 

-S. 72—Lo 38 or destruobion must 

be expressly pleaded by deft. Rail¬ 
way Company 25 

-S. 72—Mere proof of strike is not 

sufficient to exonerate tbe company 
from tbe responsibility for loss 811 

-S. 72—Risk Note by consignor’s 

servant is binding 315 

-S. 72—Signing the Risk-Note 

Form B shifts tbe onus from tbe 
Railway Company to tbe plaintiff 
of proving that tbe loss is caused 
through tbe negligence of tbe ser¬ 


vants of tbe railway 812 

-S. 72—A scheme of section is to 

impose a general liability on Rail¬ 
ways and then to provide for 
exemption from liability 25 

-S. 77—Applies in case of non¬ 
delivery 315 

-S. 77—Notice need not specify 

tbe amount of claim, nor tbe 
claimant’s intention to bring a 
suit 98 

-S. 80—When consignment of 

goods is to run over two railways 
tbe receiving railway is agent of 
tbe delivering railway 811 


Receiver— 

-Permission to sue Receiver— 

Court will readily give leave to 
sue its Receiver if satisfied that 
there is a case to be tried so that 
claim of third party may be tried 
in presence of Receiver, Parties 
whose rights are interfered with by 
having Receiver may on making 
proper application bo the Court 
appointing Receiver obtain all that 
they may justly require 491 

Record of Rights — 

-Entry as tenure holders does not 

indicate permanenoy of tenure or 
fixity of rent 443 

* -Is important evidence but rebut¬ 

table by subsequent Civil Court 
decrees 765 

Regietratloa Act (XVI of 1908 — 

-S 17—Lease granting mokarari 

interest for indefinite period at 
fixed rent must be registered if effec¬ 
ted in the form of a Sanad 641 

* -S. 49—Deed though unregistered 

may be admitted for oollateral 
purpose 641 
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ReglBtratloD lot ^1908)— 

* -S. 82 — Sub'Begietirar oannot 

eoquire inlio truth or falsity of reci¬ 
tals, as false recital is no offence 754 

-For instituting a complaint under 

S. 82 no permission is necessary 
under S. 83 754 

Rei Jadioata— 

- See Civ. Pro. Code, S. 11. 

Reviiloo— 

- See Giv. Pro. Code, S. 115. 

S 

Sentence^ 

-Enhancemenbof —See Orim. PRO. 

Code, S. 423 (6). 

Specific Pertorraaoce— 

-Contract by de facto guardian to 

sell minor's property can’t be speoi- 
fioally enforced 81 

-Contract to sell and bo purchase 

—No difference exists 81 

Bpeoifio Belief Act (1 of lB77j— 

--S. 17—Part specific performance 

is not allowed—Contract to sell 
immoveable property is not divisible 81 

-S. 22—No distinction can be 

drawn between contract to sell and 
contract to buy 81 

-8. 22 (1)—Contract by de facto 

guardian to sell minor’s property 
can't be speoifioaliy enforced 81 

* -8.27 (5)—No specific performance 

against transferee with notice from 
a minor can be granted 81 

-S. 42—Relief not claimable at 

date of suit need not be claimed 560 

* - S. 42—Transferee of portion of 

Don-transferable occupancy can 
maintain salt for declaration that a 
decree by a landlord against trans¬ 
feror for rent is fraudulent, if bo has 
suffered damage though ho is not 
dispossessed 250 

SacoesiloD Oertiflcate Act YU of 1889) — 

“ 'S. 4—Succession certificate can 

be produced at any time before 
decree—Objection taken oniy in the 
appellate Court does not justify dis¬ 
missal of suit without giving an 
opportonity to plff. to produce it 525 

S. 18-B—Misleading nature of 
the scbedule annexed and failure to 
cite important party justify revoca¬ 
tion 520 


T 

Theft— 

- See Penal Code, S. 379. 

Tort— 

-Malicious house-search—Plaintiff 

must prove defendant’s responsibi¬ 
lity for the search or at least that 
no other person bub defendant could 
be responsible 817 

•-Nuisance—The owner of a tree 

which has fallen on stranger’s pro¬ 
perty must remove it and if be does 
not do so the stranger can remove 
it himself 410 

-Trespass—See Trespass. 

Tranifflp of Property Act flY of 1882)— 

-'S. 3—From knowledge of exist¬ 
ence of mortgage bub wrong 
knowledge as to date, notice was 
presumed 530 

-S. 3—Mere attestation of a deed 

by a relative does not import con¬ 
currence nor does it involve any 
knowledge of the contents of the 


* deed 736 

-S. 3—Registration of prior trans¬ 
fer amounts toa notice to subsequent 
transferees 359 

**-S. 3—Right to mesne profits is 

a mere right bo sue and is not an 
actionable claim 55 I 

* -S. 5—Title to land cannot pass 

by admission when the statute 
requires a deed I 35 

-S. 6 —Transfer* of spes succes- 

fftonis is void but contraobing nob to 
claim share on death of a living 
person is valid 736 

**-S. 6 (e)—Right to mesne profits 

is a mere right to sue and is not an 
actionable claim 551 

-S. 36—Rent accrues from day to 

day and is apportionable accordingly 
but is payable on days appointed 
for payment thereof 451 

* -S. 48—Property wrongly des¬ 

cribed—Subsequent transferees are 
not protected 359 

-S. 54—Contract to sell immove¬ 
able property is not divisible 81 

- 8 . 54—Where possession is deli¬ 
vered and consideration paid, though 
sale-deed is not registered owing to 
fault of seller, vendee gets a good 


title as against vendor 433 


38 
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Transfer of Property Act (1882)— 

-S. 55 (1) (g)—Veodor of lease¬ 
hold property must pay rent due up 
bo date of sale 822 

-S. 59—Where a witness stated 

that the mortgagor eseouted amort- 
gage bond in bis presenoe and be 
attested the bond, the attestation as 
an attesting witness was held proved 317 
-S. 68 (c) — Mortgagee if dis¬ 
possessed by third persons can sue 
mortgagors for mortgage money 
personally aitbongb the third 
persons are oo- sharers of mortgagors 
—S. 99, Estates Partition Aot does 

not apply 91 

* -S. 72—Rant paid by mortgagee 

oan be legally added to principal 
sum 372 

* -S. 73—Existence of statutory 

charge in mortgagee’s favour, upon 
surplus proceeds after sale of mort¬ 
gaged properties for arrears of Govt, 
revenue does not preclude mortgagee 
from seeking a decree against mort- 

^ gagor 586 

* -S. 81 — Marshalling oan be 

claimed by puisne mortgagee having 
DO notice of prior mortgage notwith¬ 
standing notice after taking mortgage 
—Right passes to auction-purchaser 
in execution of decree on later 
^ mortgage 459 

- S. 82—Joint mortgage by two 

persons of their properties—Property 
of one already mortgaged—Puisne 
mortgagee not redeeming the prior 
mortgage—Entire debt realised by 
puisne mortgagee from the remain- 
log property—No contribution is 
allowed 174 

-—S. 82—Mortgagee releasing a por¬ 
tion of property from mortgage_ 

Whole debt can’t ba recovered from 
the remaining portion o30 

-S. 83—Tender refused oan no 

longer be claimed 41 

-S. 100—Where a widow's main¬ 
tenance is charged on certain 
properties by a decree, the decree 
can ba executyd against the other 
properties of the widow's husband 
if the charged properties are exhaust¬ 
ed and no order under 0. 34, R, 6 
of the Oiv. Pro. Code is necessary 
for the purpose 262 


Transfer of Property Act (1882)— 

**-Ss. 107 and 117—Lease grant¬ 

ing mokarari interest for indadnite 
period at fixed rent must be regis¬ 
tered if effected in the form of a 
Sanad 641 

-S. 108 (;)— Tenancy not proved 

to exist before T. P. Aot-“Section 
applies —Onus is on plaintiff to 
prove that tenancy began before 
T. P. Act 324 

**-33.123 and 122—Registration is 

nob sufiBoienb transfer—There must 
be complete divesting of ownership 
—Registration may but shift onus 
about execution—Gift and dedica¬ 
tion require some essentials 657 

-S, 130—Assignment of decree— 

Absence of notice to debtor—Pay¬ 
ment to original creditor is valid 118 

TrespaBB — 

-Where a trespasser acts bona fide 

and works another man’s coal mine 
all that he is entitled to is that, in 
assessing damages, the Court should 
not aot harshly towards him and 
that he ought to be (tllowed the 
expense of severing the coal as well 
as bringing it to bank 402 

U 

Oolawfal Asserably— 

-See Penal Code, S. 141. 

UsarlooB Loans Aot (X of 1918)— 

-S. 3—Where the plaintiff failed 

to prove that 24 per cent, per annum 
with yearly rests was the market 
rate of interest on the transaction 
in suit, the market rate of interest, 

VIZ., 12 per cenfi. per annum vas 
awarded 580 

W 

Will — 

**--Construotton—Property devis¬ 

ed for stadh ceremony—Ceremony 
performed by volunteer—Legatee 
gets free property 171 

Words— 

* A.gachha means useless for 
fruit-bearing or as timber 147 

EncumbraDoe ’ includes grant 
rent free and grant of zerait to 
tenants 362 


THE END. 
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Full Bench 

Dawson Miller, C. J., Mullice, 
JwALA Prasad, Poster and 
Macpherson, JJ. 

\ft. Skeoraji Defendant—Ap¬ 

pellant. 

V. 

Dhdni ^fiayi-Plain tiff, 1 
Mahardni Jankt (\u^r — > Respondents. 
Pro forma Defendant J 

S. A. No. 1094 of 1920, D/- 13th 

L o’ ^SS'inst the decision of 

the Sub, J., Motihari, D/- 21st June, 
1920. 

B. T Act, S. S6 Cl^. 6 av.d 7~Surrender isopc' 
rative agninM transferee of portion of /io«. 

transferable occupancy—Sale of n hole or part 

creates ho iHcu77i6raMce. 

Tlieraiyat has an absolute right of surreoder 
subject to clause 6 of S. 86. By that clause, 
where there is au incumbrance secured bv a 
registered instrument, eitaer the landlord'or 
the iDcurabraDcer can defeat the raiyat s right 
to surreuder, but in other cases it would seem 
clear that neither the landlord nor the incum- 
orancer can object to the surrender, and the 

»nly ground upon which either of them could 

object 18 the ground mentioned in clause $. 
Nor will it ayail the landlord that the raiyat 
had expressly agreed with him in writing, not 
to exercise his right of surrender. Under cl. 7 
the landlord and the raiyat might enter into a 
▼alid arrangement for surrender as between 
tbemielvea, but this would not aflfectthe rights 
of a registered incumbrancer whose interest the 
landlord would be bound to recognise. Under 
Ul. 7 the consent of the landlord is necessary 
and he would, therefore, be in no better posi- 
than an assignee of the tenancy who 
could claim no greater rights than those of his 
^®®* 80 or. In *»11 cases, however, not governed 
by Li. 6 the landlord would be bound to accept 

the surrender. [p. i, c. l! 

No provision is made in the Act proteccing 
the interest of the transferee of a part or the 
whole of a non-traneferable holding in cases 
either of surrender or abandonment. The 

1924 P—1 & 2 


transfer of a non-transferable holding is not 
binding upon the landlord in the sense that it 
imposes upon him any obligation to recognise 
the transferee as his tenant. The transfer of a 
portion of the holding does not confer upon 
the landlord any right of re-entry as long as 
the tenant continues in possession of the 
remainder and pays the rent. (P. 4 , c. 2J 
Where there has been a transfer of a portion 
of the holding and a subsequent relinquishment 
by the raiyat, the landlord is entitled to enter 
and this appears to be in accordance with the 
provisions of the B. T. Act. (P. 5. C. 1] 

Unless the case falls within Cl. 6 the land¬ 
lord is bound to accept the surrender and can¬ 
not object on the ground that the raiyat has 
created incumbrances or otherwise dealt with 
the land in a manner not contemplated by 
clause 6. But if the landlord is bound by the 
surrender bis rights under Cl. 5 come into 
operation and entitle him to enter on the land 
and eject any one not protected under Cl. 6. 

IP. 6, C. 1] 

A purchaser from a raiyat of a portion of a 
noii-transferable occupancy holding without 
landlord’s consent is not an incumbrancer. 

IP. 8, C. 1] 

A sale of the whole or a portion of un occu¬ 
pancy raiyati interest creates no incumbrance 
upon that interest. The interest remains 
unimpaired; the ownership alone changes. No 
sub-tenancy is created between the vendor and 
vendee, both the part transferred and the part 
retained remain whole and unincumbered. 
The word “incumbrance” implies a subsidiary 
interest charged upon or carved out of a parent 
estate, such as a lease, mortgage, charge ease¬ 
ment or other interest limiting the full rights 
of ownership in the estate to which it apper¬ 
tains. It is something which afiects the 
quality of the parent estate making it some¬ 
thing less than it was before the incumbrance 
was created. A division of the estate between 
two or more owners does not impair its quality 
or incumber it in any way (Case Law re¬ 
viewed.) (P. 8, C. 2] 

Jadubans Sahay —for Appellant. 

Sant Prasad —for Respondents, 

JUDGMENT 

Dawson Miller, C. J, —The plain¬ 
tiff in the year 1913 took settlement 
from the landlord of a holding 
measuring about bighas of land. 
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The holding in (lU-^^tion had previous¬ 
ly been in the ocmpation of Badar 
Ahir but had been surrenrlered by him 
to the landlori in the year 1911. 
Some 7 year^ b^^fore fhe surrender, 
namely, in the year 1904 Badir Ahir 
haH by a repci'^t^red sale-deed trans¬ 
ferred a portion of the holding 
measurinpc 9 Oottnhs 11 to 

^fusnmrna^ Sheoraji Kuer, the defen¬ 
dant No. 1. The holding was not 
transferable by custom and the trans¬ 
fer created no privity between the 
transferee and the landlord. The 
defendant No. I refused to give up 
possession to the plaintitT of the part 
transferred to her by Badar Ahir in 
l904. The present suit is brought 
by the plaintiff to eject her. The 
landlord is aUo impleaded as defen¬ 
dant No. 2 in the suit. 

The defendant No. 1 challenges 
Badar Ahir’s right to surrender the 
portion of the holding transferred to 
her and disputes the landlord’s right 
to settle it with the plaintiff after 
surrender. The plaintiff has paid 
ront for the whole holding to the 
landlord since he took settlement in 
1913. The revisional settlement re¬ 
cord shows the entire holding entered 
In the plaintiff’s name, but the de¬ 
fendant No 1 is entered in the re¬ 
marks column as in possession of the 
portion transferred by virtue of 
purchase. The defendant No. 1 was 
never recognised by the landlord as a 
tenant and her name is not entered in 
the landlord’s fthcrishta, which re¬ 
cords the plaintiff as the tenant of 
the whole holding. There is no sug¬ 
gestion of any collusion between the 
landlord and Badar Ahir when the' 
latter surrendered his holding in 1911, 
nor is it shown that at that time the 
landlord was even aware of the 
transfer. 

The Munsif before whom the case 
came for trial found in favour of the 
plaintiff and gave the plaintiff a 
decree for possession after ejectment 
of the defendant. 

The defendant appealed to the Sub¬ 
ordinate Judge who affirmed the 
Munsif’s decision and dismissed the 
appeal. 

The defendant then preferred a 
second appeal to the High Court. In 
view of the recent Full Bench decision 


of the High Court at Cal''utta Sije'l 

l<!in r. Bha'j'^ban C'lan fra 
fhar (1), which is in conflict 
with certain earlier decisions of the 
same Court, and having regard to the 
general importance of the(iuestion 
involved, the case was referred to a 
Full Bench for determination. 

The •\uestion for determination is 
whether in the eircu nsc.xnc/e'^ above 
mentioned a surrender of a non-trans- 
ferable holding by an occupancy 
raiijat tohis landlord, where the raiyat 
has previou«!ly transferred a portion 
of the holding to another person, 
entitles the landlord to enter upon the 
whole holding and eject the transferee 
or to settle it with another tenant. 

In approaching this question it i« 
necessary to bear in mind the peculiar 
features of occupancy rights in land 
and the extent to which protection is 
given by legislation to those deriving 
title from the occupancy rajyaf. 
Occupancy rights in land have long 
been sanctioned by cu.stom in this 
part of India but it was not until 1859 
that any attempt was made by the 
legislature to define the rights of an 
occupancy rniyat. Act X of 1859 by 
S. 6 gave every raiyat^ who has cul¬ 
tivated or held land, not being the 
landlord’s zemit or private land, a 
right of occupancy in the land so 
cultivated or h'’ld by him, whether 
held under aor not, as long as 
he pays rent payable on account of 
the same. The section, however, did 
not apply to sub-lessees from raiyaf 
holding on lease from him for a term 
or year by year. The 7th section pro¬ 
vided that nothing contained in the 
last preceding section should affect 
the terras of any written contract for 
the cultivation of land entered into 
between a landholder and a raiyat 
when it contained any express stipula¬ 
tion contrary thereto. The raiyat was 
liable to ejectment for non-payment 
O’f arrears of rent, but a raiyat having 
rights of occupancy, could only be 
ejected in execution of a decree or 
order under the provisions of the Act. 
S. 19 gave the raiyat the unfettered 
right to relinquish bis holding, after 

(l)ii[1920] 48 Cal. 605—25 C. W. N. 

29—32 C.L.J. 286—61 1. C. 443 

(F. B.) 
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notice to the landlord, and no provi¬ 
sion is made in the Act protectini^ 
the interest of siib-les>ees or other 
incumbrancers deriving title from the 
raiynt. No mention is made in the Act 
of the rights of transfer. This was 
left then,as now, entirely to custom. 
Apart from custom a transfer with¬ 
out the consent of the landord was 
tantamount to abandonment entitling 
the landlord to re-enter and eject the 
transferee as a trespasser. The ques. 
tion in all such cases was whether 
there was or was aot a custom of 
transferability. See Ajolhya Per.'^ad 
V. Mt. Imam Ban d Bi’gum (21; Palak- 
dhdri Rai v. Manners (3). Although 
no restriction was placed by the 
Act upon the raiyaVs right of 
surrender, it was held by the Calcutta 
High Court in 1866 in Kashi Singh v. 
Onraet (4) that a raiyat holding 
under a lease for a fixed term 
did not come under S. 19 and 
could not without his land¬ 
lord’s consent relinquish the tenancy 
during the terra. It was also held in 
Hiramoni v. Ganga Narayan Roy (5) 
that where a tenant who held land for 
a fixed term under-lets the land, he 
parts with his interest therein to the 
extent of the interest created by the 
under-lease and canno*^ therefore, 
determine the interest of his sub lessee 
by surrendering his own term to the 
landlord. These cases, however, 
impose no obligation upon the land¬ 
lord to recognise any iticumbrance or 
transfer created by an occupancy 
raiyat who by the Act has a right of 
surrender. The acquisition of occu¬ 
pancy rights by a raiyat gave him a 
permanent interest in the holding 
which was recognised and protected 
by the Act, but the right of the land¬ 
lord to ignore alienations made by 
the raiyats^ in cases where there was 
no custom of transfer, was always 
jealously maintained. Although the 
occupancy raiyat acquired for himself 
and his heirs a permanent interest, he 
could not, by transfer, impose upon 
the landlord a tenant not of his own 
choosing unless there existed by cus- 


(2) 

18671 

00 

• 

(3) 

1895 

23 Cal. 179. 

(4) 

1866 

5 W. R. 81 Act. X Rul. 


(5) [1868] 10 W.R. 384. 
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joight'•u-riMi b-r l)nf, if he did so, the 
siirnm.i.T W.I-; i-OfiipU-to ;UMi the land- 

lord cool I r ;ind take free of 

iilienat'n i< (k inmimbr.inci .s or- ated 
by the ra ij ii. In the (Mse of tenure- 
hi>lvler> ii' ill t‘i-‘ of r>iiy its hold¬ 

ing for a t^'rn. the law was diiferent. 
They coull not 'Urrt^ml.T wi hout the 

landlord*'! eonsvmt. See Il.-cra ha! Pal 
V. Neel Mouse Pul (o) ; Ja unalh (rhosh 
v. Si‘ho('iie Ki barn d' Go. (7). Hut if 
the landlord in siuh a ca<e accepted 
the surrender he was in no better 
position than an assignee of the 
tenure-holder presumably would 
be bound by incumbrances effected 
before the surrender. 

The Act of 1859 was repealed by 
Act VIII (R C.) of 1869 but no sub¬ 
stantial improve uent was made in 
favour of in.'^umbrances created by 
the raiyat until the Bengal Tenancy 
Act of 1885 was passed. That Act 
recognised and confirmed the right of 
the raiyat to surrender, notwithstand¬ 
ing any contract between him and his 
landlord to the contrary, but it also 
conferred u jon the landlord, who 
could not object to the surrender, 
certain reciprocal rights, including 
the right to re enter upon the holding 
and either let it to another tenant or 
take it into cultivation himself. The 
tenant's right to surrender was, there¬ 
fore, firmly established and he could 
not contra t himself out of the right 
even by a wri'ten agreement with his 
landlord- But if he did surrender, then 
the landlorls right to re-enter and 
take pO'Sessiou was also cojifirmed 
by the Act. At the same time some 
protection, limited in extent, was 
given to sub-lessees and other incum¬ 
brancers deriving title from the raiyat. 
The framers of the Act would appear 
to hare striven to give a measure of 
protection to sub-leases and other 
incumbrances whilst avoiding the ri.sk 
of converting such interests into per¬ 
manent transfers which would defeat 
the landlord’s rights in cases where 
no transfer was permissible by cus 
tom. Section 178 (3) provides as 
follows :— 

--‘ ‘ - — 

(6) [18731 20 W.R. 383. 

A?) [188319 Cal. 671—12 O.L.R. 343. 
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“Nothing in any contract made 
between a landlord and a tenant after 
the passing of the Act shall—(c) take 
away the right of a ratyat tosurrender 
his h<^lding in accordance with S. 86.” 

Section 86 provides by clause 1 as 
follows : - 

“ A raiyat not bound by lease or 
other agreement for a fixed period 
may at the end of any agricultural 
year surrender his holding.” 

. Clause 2 makes the raiyot liable to 
indemnify his landlord for the loss of 
rent for the next agricultural year 
unless three months’ notice of the 
lintention to surrender is given. 
Iciause 5 provides that when a raiyat 
'has surrendered his holding the land¬ 
lord may enter on the holding and 
either let it to another or take it into 
cultivation himself. Clau^ses 6 and 7 
are the only causes which protect 
incumbrancers in the case of sur¬ 
render. They are as follows.— 

“6. When a holding is subject to 
incumbrance secured by a registered 
instrument a surrender of the holding 
shall not be valid unless it is made 
with the consent of the landlord and 
the incumbrancer.” 

“7. Save as provided in the last 
foregoing sub-section nothing in this 
section shall adect any arrangement 
by which a raiyat and his Wndlord 
may arrange for a surrender of the 
whole or a part of the holding.” 

It seems to me that the result of 
these provisions of the Act is that 
the raiyat ha« an ob<olute right of 
surrender subject to clause 6 of S. 86. 
By that clause, where there is an 
incumbrance secured by a registered 
instrument, either the landlord or 
the incumbrancer can defeat the 
raiyat's right to surrender, but in 
other cases it would seem clear that 
neither the landlord nor the incum¬ 
brancer can object to the surrender, 
and the only ground upon which 
either ^f them could object is the 
ground mentioned in clause 6. Nor 
will it avail the landlord that the 
raiyat had expressly agreed with him 
in writing not to ^exercise his right 
of surrender. I apprehend that under 
clause 7 the landlord and the raiyat 
might enter into a valid arrangement 
for surrender as between themselves, 
*but this would not, affect the rights of 


a registered incumbrancer whose inJ 
terest the landlord would be bound to 
recognise. Under clause 7 the consent 
of the landlord is necessary and he 
would, therefore, be in no better 
position than an assignee of the ten¬ 
ancy who could claim no greater 
rights than those of his assignor. In 
all cases, however, not governed by 
clause 6 the landlord would be bound 
to accept the surrender. But where 
he is bound his rights are clearly 
stated in clause 5. He may enter on 
the holding and either let it to 
another t^enant or take it into cultiva¬ 
tion himself. S. 87 provides for cases 
of a voluntary abandonment by the 
raiyat* By that section, if the raiyat 
voluntarily abandons his residence, 
without notice to his landlord and 
without arranging for payment of 
his rent as it falls due, and ceases to 
cultivate his holding either by him¬ 
self or by some other person, the 
landlord may, at the end of the agri¬ 
cultural year, enter on the holding 
and let it to another tenant or take 
it into cultivation himself. Provision 
is also made for recovery by the 
raiyat of possession of the land within 
a limited period when he can show 
that the abandonment was not volun¬ 
tary; and by clause 4 where the whole 
or part of a holding has been ^ub-let 
by registered instrument the landlord, 
before entering, must offer the whole 
holding to the sub-lessee for the 
remainder of the term of the 
sub-lease at the rent paid by the 
raiyat wlio has abandoned. 
The sub-lessee must also, if he ac¬ 
cepts the offer, pay up all arrears due 
from the raiyat. If he refuse to 
accept the offer, the landlord may 
avoid the sub-lease and enter 
on the holding. No provision is 
made in the Act protecting the 
interest of the transferee of a part 
or the whole of a non-transferable 
holding in cases either of surrender or 
abandonment. It must be conceded, ] 
think, that the transfer of a non-trans¬ 
ferable holding is not binding upon 
the landlord in the sense that it im¬ 
poses upon him any obligation to re¬ 
cognise the transferee as his tenant. 
The transfer of a p<**rtion of the hcld- 
ing does not confer upon the landlord 
any right of re-entry as long as the 
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tenant continues in possession of the 
remainder and pays the rent. The 
question was considered by a Full 
Bench of the Calcatta High Court in 
1914 in the case of Dayamayi v. 
Ananda Mohan Roy Chcywdhury (8) 
where it was laid down as follows : 

“ The transfer is operative against 
the landlord in all cases in which it is 
operative against the raiyat provided 
the landlord has given his previous or 
subsequent consent. Where the trans¬ 
fer is a sale of the whole holding the 
landlord, in the absence of his consent, 
is ordinarily entitled to enter on the 
holding, but where the transfer is of a 
part only of the holding, or not by 
way of sale, the landlord, though he 
has not consented, is not ordinarily 
entitled to recover possession of the 
holding unless there has been (a) aban¬ 
donment within the meaning of S. 87 
of the Bengal Tenancy Act or, (b) a 
relinquishment of the holding, or (c) a 
repudiation of the tenancy.’* 

I According to that decision where 
Ithere has been a transfer of a portion 
lorthe holding and a subsequent relin- 
Iqaishment by the raiyat, the landlord 
ns entitled to enter and this appears to 
TOe to be in accordance with the pro¬ 
visions of the Bengal Tenancy Act, 
and but for the later decision of the 
same High Court in the case of Syed 
Mohsenuddin v. Bhagahan Chandra 
Sutradhar (1), I should have had no 
hesitation in holding that the plaintiff 
was entitled to eject the defendant in 
the present case. In that case the 
Full Bench, without reviewing the 
previous decisions on the subject, de¬ 
cided that an occupancy raiyat, who 
has transferred part of his non-trans- 
^ ferable holding, is not competent to 
surrender to his landlord the portion 
BO transferred either by surrender of 
that portion alone or by surrender of 
the whole inclusive of such portion. 
The Court considered that this follows 
from the principle that no one is per¬ 
mitted to defeat or derogate from his 
own grant. The Court also considered 
that the raiyaVs power of surrender 
had been extinguished by his own pre¬ 
vious dealings with the property in 

^ (8) [1914] 4-2 Cal. 172—18 C.W.N. 

»71—20 O.L.J. 52—27 I.C. 61 

(F.B.) 


transferring a portion of his holding 
to another person, and thev applied 
the doctrine of the English authorities 
applicable to powers, which provides 
that where the donee of a power deals 
with the estate so as to create an in¬ 
terest inconsistent with the exercise 
of the power his option of exercising 
it becomes extinguished. 

The English rule appears to be 
based either upon the doctrine that a 
person cannot derogate from his own 
grant or upon the principle that the 
power having been in fact exercised 
there is no pronerty le^t upon which 
it can operate. The principles relied 
on are undoubtedly sound and salutary 
principles of law, but. in applying 
them, one must be certain thit the 
circumstances are such as attract 
their operation. It is necessary 
to consider in the first place what 
was transferred in the present 
case. The transfer was certainly not 
an assignment of the whole in¬ 
terest of the raiyat even in the por¬ 
tion transferred. It created no 
privity between the landlord and the 
transferee, the holding being of the 
descripti^an known as non-transfer- 
able. The right of surrender, one of 
the incidents of a raiyati interest, 
was not transferred. The landlord 
would not have been bound to accept 
a surrender from the transferee. That 
right remained with the transferor. 
The short question is, can the raiyat 
by a contract with a third party de¬ 
feat the landlord’s statutory rights in 
the event of a surrender. Both par¬ 
ties to the transfer knew the limita¬ 
tion of the raiyaVs power of transfer. 
Both parties knew the landlord’s 
rights in the Qvent of a surrender or 
abandonment. No express covenant 
was made agreeing not to surrender, 
although in the present ca«e it would 
make no difference, in my opirion, 
whether the convenant were express¬ 
ed or merely imp ied. The result of 
enforcing such a covenant so as to 
bind the landlord would be, as it seems 
to me, to permit the raiyat by a con¬ 
tract with a third party, in effect, to 
bring about that which by law he can 
only do with his landlord’s consent, 
and the transferee must be taken to 
have known that without the land¬ 
lord’s consent he could acquire no 
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interest in the property which would 
be in derogation of the landlord’s 
right. The Act limits the raiyal'n 
powers op sur. ender only in a certain 
epeeiiied case, namely, that mention¬ 
ed in clau-se 6 of S. ttiJ, and by impli¬ 
cation atfirms it ii' all other cases. 
It seems to me to follow from this 
^that unUss the ca<e f<iMs witliin 
clause 6, the landlord is bound to ac¬ 
cept the surrender and cannot object 
on the ground that the ruiynt has 
created incumbrances or otherwise 
dealt wiih the land in a manner not 
contemplated by clause 6. But if the 
landlord is bound by the surrender his 
riglits under clause 5 come into ope¬ 
ration and entitle him to enter on the 
land and eject any one not protected 
under clause 6. To hold otherwise 
would, in my opinion, place the land¬ 
lord entirely at the mercy of the rm- 
yat in compelling him to recognise a 
transfer where by cnstom no transfer 
is permissible. If the surrender is not 
valid the landlord can only look to 
th raiyat, unwilling any longer to 
remain on the land, for his rent. He 
cannot ejebt the transferee or even 
claim rent from him as he is not his te¬ 
nant. He may even have strong objec¬ 
tions to recojinise him as a tenant. But 
to accept rent from him is to recog¬ 
nise him as a tenant. It may be ar¬ 
gued that if the rent is not paid a rent 
suit can be brought and the property 
can be sold with power to annul in¬ 
cumbrances or other unprotected deal¬ 
ings with the land, but it would ap¬ 
pear to follow as a corollary of the 
appellant’s argument that there is 
also an implied covenant by. the 
transferor to pay the rent and per¬ 
form all acts necessary to keep alive 
the tenancy, and that the occupancy 
raiyat, who has transferred a portion 
of his non-transferahle holding, is no 
longer entitled In law eiiher to sur¬ 
render or abandon or to fail to pay 
his rent or perform any of the other 
obligation®, the failure to perform 
which would entitle the landlord to 
re-enter or, after decree, lo sell the 
property with power to annul incum¬ 
brances. If the argument is pushed 
to its logical conclusion, I doubt very 
much if a raiyat, being the last of his 
line with no one to .succeed him, 
would even be entitled to die. Cer- 
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tainiy, the question would arise if he 
voluntarily put an end to his own lif^^. 
There is, in my opinion, no good 
ground for applying the doctrine ap¬ 
plicable to assignees in the case of 
English lease to a case of surrender 
under the Bengal Tenancy Act. In 
England the law is that a lessee can 
only give title to his lessor by a sur¬ 
render to the same extent that he 
could give it to another person by 
his assignment, Walter v. Yal ten 
If he has created under-leases or in¬ 
cumbrances upon his own interest, 
they remain notwithstanding the sur¬ 
render, the reason being that he can¬ 
not convey to his landlord, any more 
than to any one else, that which he 
had already parted with to another. 
In England the landlord is in no dif¬ 
ferent position from a third party 
in this respect. The incidents of an 
English lease are the creation of con¬ 
tract between the landlord and his 
tenant and the landlord’s consent is 
necessary to a surrender. The inci¬ 
dents of an occupancy holding in 
this country are the creation of sta¬ 
tute based on custom, and the con¬ 
sent of the landlord is not necessary 
to validate a surrender. In England 
a landlord may or may not accept a 
surrender, but, if he does, he take« an 
assignment only of that which the te¬ 
nant has not already parted with. An 
occupancy raiyat in India can create 
no incumbrances which a landlord 
entitled to re-enter is bound to recog¬ 
nise, except as provided by the sta¬ 
tute. He cannot legally transfer at 
all so as to compel the landlord to 
recognise the transferee unless the 
landlord consents or unless che trans¬ 
fer is sanctioned by custom. Even in 
the case of sub-leases protection is 
only given to those created by* regis- 
tered instrument and by S. 85 of the 
Act sub-leases for a term of more 
than 9 years cannot be admitted to 
registration. It would be a strange 
result if a transfer which is not recog¬ 
nised by the statute at all, and which 
the raiyat cannot bind his landlord to 
recognise, conferred a permanent in¬ 
terest upon the transferee and gave 

(9) [19021 L R. 2 K.B. 304-71 L.J. 

K.B. 693—87 L.T. 97—51 W.R. 

46—18 T.L.R. 668. 
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him rights even greater than those 
of incumbrancers protected by the sta¬ 
tute. There is obviously a difference 
between the effect of a surrender 
within clause 1 of S. 86 and the ar¬ 
rangement contemplated in clause 7 
of that section. The latter requires 
the consent of both landlord and nn- 
yat and is a mutual arrangement in 
their general interest upon terms ag¬ 
reed between them. It cannot affect 
the rights of third parties. It is ana¬ 
logous to a surrender in English law 
which is really an assignment to the 
landlord of the rights remaining in 
the tenant and the English doctrine 
may well apply to such a case. The 
former depends solely on the will of the 
roiydt. The landlord has no say in the 
matter, and the tenant’s motives are, 
apart from fraud or collusion, imma¬ 
terial. But once it is conceded that 
the tenant cannot legally transfer 
that which by custom is not transfer¬ 
able so as to bind his landlord and, in 
effect, limit the rights given to the 
latter by statute, the Court, should, in 
my opinion, be slow in such cases to 
give binding effect to such transfers 
by applying doctrines which, although 
applicable to surrender in favour of a 
landland whose consent is a necessary 
condition of the surrender, appear to 
have no application in the case of 
a landlord who is bound. If it is a 
question of which of two innocent 
parties must suffer, I think, the equi¬ 
ties are all in favour of the landlord, 
who is bound by the surrender, rather 
than of the transferee, who takes 
what he knows must be a precarious 
interest depending largely upon fu¬ 
ture circumstances or even upon the 
good will of his transferor. In such 
a case I consider that the transferee’s 
remedy should be confined to such 
compensation as he may be able to 
obtain from his transferor. 

Moreover if a transfer of a portion of 
non-traiisferable holding by the raiyat 
prevents him and his heirs ever after¬ 
wards from making a valid surrender, 
it must be conceded, I think, that a 
sub-lease or a mortgage or any other 
dealing with the property creating an 
incumbrance, oven by an unregistered 
instrument, would have the same 
effect. If that be so it was quite 
unnecessary for the legislature to 


enact clause 6 of S. 86 of the Bengal 
Tenancy Act as, even without ligisla- 
tion, no surrender would be valid, so 
as to entitle the landlord to re-enter 
without the consenr of the incum¬ 
brancer in the case contemplated in 
the clause: nor indeed in any case 
w'here an incumbrance, registered or 
unregistered, existed. 

It must be rememberod that in the 
present case no quesiion a.r\<es of 
collusion between the landlord and 
the raiyat with a v'ew to defeating the 
rights of the transferee. The surrender 
was made 7 years after the transfer 
and it may be presumed that the 
tenant had good reasons for wishing 
to surrender. It was made after due 
notice within the meaning of S. 86 (2). 
The landlord is not shewn to have 
been aware even of the transfer and 
no objection could be made by him 
entitling him to refuse to accept it. 
There was no question of an arrange* 
ment under the provisions of clause 
7 of S. 86. The facts were not 
exactly similar to those in the case of 
S'jc-l Moiifttaiui’U v. Bhagaban 
Chandra Sutrd-.lhar (1). Tn that case 
the tenants transferred a portion of 
their holding and shortly afterwards 
when sued by the landlord for arrears 
of rent refused to pay the rent of the 
entire holding .on the ground that 
they had transferred a portion. 

Tliis was no defence to tfie suit but 
the parties came to an arrangement 
whereby the tenants surrendered to 
their landlord the land they had sold 
and took a fresh settlement of the 
remainder at a lower rent than that 
which was payable for the whole 
holding and a decree in the rent suit 
was pas.sed for a smaller sum tl)an 
that which had been claimed. The 
landlord then instituted a suit to eject 
the transferee from the plots in his 
possession. It was in that suit that 
the Court refused to give the landlord 
a decree ejecting the transferee. 
Whether, in the circumstances of that 
case, the Court w^as justihed in dismis¬ 
sing the landlord’s suit for the reason 
given, it is unnecessary for the purpose 
of the case to determine. The case 
was very like one of an arrangement 
under clause 7 of S. 86, but if the 
Court meant to lay down that in no 
case could the raiyat surrender where 
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he had transferred a portion of his 
non-transferable holding* I find myself, 
with great respect to the learned 
Judges who decided that case, unable 
to follow their decision. 

The only other point was whether 
the transfer in the present case was 
an incumbrance within the meaning 
ofS. 86ofthe Bengal Tenancy Act. 

If the sale was not an incumbrance 
it can make no difference that it was 
effected by registered instrument. 

The term ‘incumbrance’ is defined 
in S. 161 of the Act but the definition 
there given is declared to be for the 
purposes of Chapter XIV only, which 
does not include S. 86. The definition 
therefore is not applicable to the word 
‘incumbrance’ as used in S. 86. At the 
same time the meaning attributed to 
the word in S. 161 is of wide import 
and includes, in addition to any lien, 
sub-tenancy or easement, any other 
right or interest created by the tenant 
on his tenure or holding, or in 
limitation of his own interest therein, 
and not being a protected interest as 
defined in S. 160. 

A Full Bench of this Court in 
Maha-leo Lai y.Laruj^t Situjh <10) una- 

i iimously decided that a purchaser 
rora a raiyat of a portion of a non- 
ransferable occupancy holding with- 
)ut the landlord’s consent is not an 
ncumbrancer and the majority of 
;he Bench considered that he had 
:iot an interest within the mean¬ 
ing of that section. In so far as 
this Court is concerned, I think 
we are bound by that decision. 

The question has also been con¬ 
sidered by the Calcutta High Court 
on more than one occasion. It is 
sufficient to refer to the decision 
of Sir. L. Jenkins, C. J. in Abdul 
Rahman Choiodhuri v. Ahmadar Rah¬ 
man (11). The question there related 
to a sale of a portion of a tenure 
but the grounds of the decision ap¬ 
ply with equal force to a holding. 
The learned Chief Justice there 
points out that an incumbrance 
would not ordinarily mean or in¬ 
clude an absolute assignment nor 

(10) [1917] 1 P.L.W. 504—2 P.L.T. 

457 -40 LC. 257 (F. B.) 

(11) [1915] 43 Cal. 558—19 C.W.N, 
1217—22 C.L.J. 356—31 LC. 554 


would an assignment be a right or 
interest created in the tenure. He 
then considered whether the trans¬ 
feree’s interest would fall within 
the definition in S. 161 and held 
that it would not. 

In my opinion a sale of the whole 
or a portion of an occupancy rajyati 
interest creates no incumbrance up¬ 
on that interest. The interest re¬ 
mains unimpaired ; the ownership 
alone has changed. No sub-tenancy 
is created between the vendor and 
vendee. Both the part transferred 
and the part retained remain whole 
and unincumbered. The word ‘in¬ 
cumbrance’ implies a subsidiary in¬ 
terest charged upon or carved out 
of a parent estate, such as a lease, 
mortgage, charge, easement or other 
interest limiting the full rights of 
ownership in the estate to which 
it appertains. It is something which 
affects the quality of the parent] 
estate making it something less^ 
than it was before the incumbrance 
was created. A division of the estate 
between two or more owners does 
not, in my opinion, impair its qua¬ 
lity or incumber it in any way. 
I would dismiss the appeal with costs. 

Mullick, J.— I am of the same opi¬ 
nion as learned Chief Justice, but I 
think it will be useful to examine 
, the history of the legislation relat¬ 
ing to the sale and surrender of 
occupancy rights and to the portec- 
tion of derivative titles and also 
to refer to thecase-law on the subject. 

Although occupancy rights in 
land were sanctioned by custom 
long before the accession of the 
East India Company to the De- 
wani, the first legislative enactment, 
which affirmed and defined the right 
in respect of agricultural tenancies, 
was Act X of 1859. The occupan¬ 
cy raiyat was thereby permitted to 
sub-let for a term or year by year 
and the determination of the ten¬ 
ancy by reason of forfeiture or any 
other cause carried with it the 
termination of the sub-tenancy also. 

With regard to the transfer by 
sale or mortgage of an occupancy 
holding not transferable by custom 
without the consent of the landlord, 
. the ' Act was silent ; butjt was then 
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as now, settled law that suoh a trans¬ 
fer was an abandonment and that it 
entitled the landlord to eject the 
transferee as a trespasser. 

As to surrender, S. 19 of the Act 
empowered a raiyat to relinquish the 
land after notice to the landlord, who 
was thereupon entitled to re-enter 
and to eject all sub-tenants, incum¬ 
brancers and other transferees. It 
was apparently not then thought 
necessary to protect persons who 
held under derivative titles from the 
raiyat and no suoh transferees had 
any right to remain upon the land as 
against a landlord who had re-entered. 

But although Act X of 1859 did not 
place any restriction upon the right 
of a raiyat to relinquish his lease, it 
was held in 1866 by a Division Bench 
of the Calcutta High Court in Kashce 
Singhr. Onraet (4), that a raiyat who 
had taken a lease for a fixed terra 
could not under S. 19 of the Act 
throw it up during its currency. 

Two years later it was held in 
Hiramoni v. Gunga Narain Roy (5), 
that a tenant who holds land fora 
term and under-lets it, cannot deter¬ 
mine the interest of his under-tenant 
by surrendering his own term to the 
landlord. It is necessary to observe 
that Sir Barnes Peacock in that case 
was careful to speak of a tenant and 
not a raiyat ; a tenure-holder, accord¬ 
ing to the law as it then stood and 
as it stands now, could not surrender 
without the consent of his landlord 
nor could he in any event prejudice 
the rights of subordinate tenure-hold¬ 
ers under him : See Hira Lai Pal v. 
Nilmoni Pal (6). To the same effect 
is Ja lunatk Ghosh v. Schoene Kilburn 
& Company (7), where the law was 
stated as follows by Field, J: 

“Of course the Zamin'Iar may, if he 
chooses, accept the relinquishment of 
the Patni but by doing so he is in no 
better position than an assignee of 
the patnidar.” 

And referring to Kowla Kant 
Mukherjee v. Ram Mohan Goswamii^^)^ 
the learned Judge further observed: 

“This case certainly does not show 
that either by the law or the custom of 
the country, a Patnidar has any right 
of bis own motion to relinquish his 


tenure and thereby free himself from 
future liability for rent.” 

These last two cases were decided 
after Act X had been repealed by 
Act VIII (B. C.) of 1869 and no 

substantial improveineni was made 
in the rights of transferees till enact¬ 
ment of Act VIII of 1885. 

S. 85 of that Act made it competent 
to any raiyat to sublet either orally 
or by unregistered instrument with 
the consent of his landlord and to 
sub-let by registered instrument for 
a term not exceeding 9 years without 
the consent of his landlord. S. 86, 
while re-atfirming the provisions of 
the old law with regard to surrender 
by a raiyat not bound by a lease or 
other agreement for a fixed period, 
provided that when a holding is 
subject to an incumbrance secured by 
a registered instrument, the surrender 
of the holding shall not be valid unless 
it is made with the consent of the 
landlord and the incumbrancer. Clause 
(5) provided that when a raiyat sur¬ 
renders his holding the landlord may 
enter upon the holding and either let 
it to another tenant or take it into 
cultivation himself : and S. 178 
introduced a most important change, 
namely that a ratyat could not con¬ 
tract himself out of the right of 
surrender. 

In my opinion the proper interpreta¬ 
tion of S. 86 of'the Act is that upon the 
surrender of an entire holding the 
landlord is entitled to eject every 
occupant on the land except those 
protected by clause (6) of the section. 

This view is supported by Nilkanta 
Chaki V. Ghatoo Sheikh (13). where an 
occupancy raiyat sub-let without a 
registered lease and without the con¬ 
sent of his landlord and the Court held 
thnt upon the surrender pf the whole 
holding the landlord was entitled^ to 
eject the under-raiyat without notice. 
So again in Ba lan Chandra Das v. 
Rojf'swari Debya (14), it was held that 
S.22of the Bengal Tenancy Act did 
not cover a case of surrender and that 
under S. 86 whether the surrender 
was of a whole or a part, the landlord s 
right of re-entry was undoubted and 
the learned Judges distinguished 


(13) [1899 4 C.W.N. 667. 

(14) [19051 2 C.L.J. 570. 


(12) 2 SeL Rep. 325. 
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AmiruUa Mahovie^i Nazir Mahomed 
(!5), on the ground that a landlord 
taking by assignment from the raiyat 
wa? bound by the contracts made by 
the n-aiy(tt but that he was not so 
bound alter a surrender. To the same 
effect were Rajendro Kishorr Adhikari 
V. 'Vian .ra Nath Dutt (16), Ganga 
Chan'TO Chow Uiury t. Alak Chan<i 
Saha (17). and Ramalar Singh v. 
William Cox 1 18). In this last men¬ 
tioned case it was held that the land¬ 
lord after surrender by the raiyat 
could net, by letting out the land to 
another raiyat^ eject a registered mort¬ 
gagee holding under the former ra/j/ai; 
and although r#"ference was made to 
Walter v. Yal ‘ea (9), and to the 
doctrine in English law that a lessee 
cannot eifect by surrender anything 
that he cannot do by assignment to a 
third person, the learned Judges 
certainly did not say that the protec¬ 
tion could in the face of the provisions 
of Section 8i), be applied to any but 
registered incumbrancers. 

What then is the position of the 
purchaser ot a portion of an occupancy 
holding ? 

If he is not an incumbrancer within 
the meaning of S. 86 then S. 86 does 
not protect him. It was held in 
Tamizul'lin Khan v. Khola Nawaz 

(19), that such a purchaser was not an 
incumbrancer and that upon the 
raiyat's surrendering the transferred 
portion the landlord was entitled to 
re-enter. That case was followed in 
Romani Mohan Roj v. Sheikh Kaiim- 
uddt (20), but a note of warning was 
sounded for the first time in Assar Ali 
V. Oowri Mohan (21). There although 
the transferee was maintained in 
possession because the surrender to 
the landlord was collusive, the 
correctness of the decision in Taniizu /- 


(15) [19^>1]:31 Cal. 932. 

(16) [1^07] 12 C.W.N. 878. 

(17) [1913] 17 C.W.N. 698-18 I.C. 
996. 

(18) [1914] 1^ C.W.N. 268—27 I.C. 
564. 

(19) [1909] 14 C.W.N. 229—11 C.L.J. 
16-5 I.C. 116. 

(20) [1912] 17 C.W.N. 1101—1':' I.C. 
682. 

(21) [1913] 18 C.W.N. 601—18 C.L.J. 
25 >—21 I.C. 58. 
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dirds case (19) was questioned but on 
grounds other than the ground that a 
grantor could not derogate from his 
grant. 

In the following year came the Full 
Benoh decision in Dayamayi v, Anand 
Mohnn Ray (8), where it wis laid down 
in clear and unmistakable language 
that upon a transfer of a part of an 
untransferable occupancy hoMing the 
landlord is not ordinarily entitled to 
re-enter utiless there has been (a) 
abandonment under S. 87, or (b) relin¬ 
quishment of the holding, or (c) 
repudiation of the tenancy. 

Next on the footing that the Full 
Bench had re-atfirmed the old law, it 
was held in Kunj Kishore Lai v. Bama 
Sundari Dassee (2!', that where a 
tenant declined to pay rent for the 
whole holding after transferring a 
portion thereof, tbe landlord was 
entitled to re-enter and take posses¬ 
sion of the holding. 

But shortly before this a precisely op¬ 
posite view had been taken in Ananda 
Mohan Chowlhury v. Gurulayal 
Saha (23). In that case D.Chatterji, J. 
held that as the Full Bench had 
decided that a transfer of a portion 
was inding between the transferee 
and the transferor and that the land¬ 
lord could not sue to eject the trans¬ 
feree so long as the contract between 
him and the raiyat suh^istel and also 
as clauses (5), (6) and (7) of S. 86 were 
not applicable to the surrender only 
of a part of the holding, there was no 
provision of law under which the 
landlord could eject the transferee. 
The learned Judge further held that 
the raiyat could n^t derogate from his 
grant and that the surrender was in 
fict an assignment. In 1917, that 
decision was affirmed in a Letters 
Patient Appeal, the judgment in which 
runs as follows : 

“We think this case was rightly 
decided by Mr. Justice D. Chatterji. 
The appeal must, therefore, be dis¬ 
missed with costs”. 

Tn the following year the question 
again came up for decision in Tamiz 


(22) [1915] 43 Cal. 878—32 I.C. 781. 

(23) [1917] 22 C.W.N. 965—49 I.C. 
979. 




11 


1924 Patna Sheoraji Kuer v. Dhaki Mian (F. B.) (Mullick, J.) 


Murxiihi v. Bisweaxoari Dehya (24). In 
that case there was a sale of the 
holding, then a surrender by raiijat of 
that part and then the taking of a 
new settlement of the balance of the 
holding; and it was contended that 
these operations had resulted in a 
surrender of the wole and that the 
landlord was entitled to eject the 
transferee from the portion which 
he had purchased. Mr. Justice 
D. Chatterji again a'^hered to his 
former view while Mr. Justice New- 
bould was of opinion that Tamizuddin 
Khan y. Kho la Nawaz Khan (19) and 
Ramani Mohan Ray v. Sheikh Kali^ 
mu ldin (20) were correctly decided. 
The case finally went in appeal before 
a Bench of three Judges and 
Mr- Justice Newbould’s view was 
affirmed, it being held that the 
relinquishment of a part of a holding 
and the taking of a new settlement 
of the remainder operates as a 
surrender of the whole, expressly as 
to the former and impliedly as to the 
latter. 

The controversy, however, was not 
ended and shortly afterwards in 
Sheikh Dastoor Air v. Ram Kumar 
Gope (25) there was a difference 
of opinion between Teunon and 
Richardson, JJ., the former relying 
upon Ananda Mohan v. Guru layal (23) 
and being also of opinion that the 
sale of a part of a holding was an 
incumbrance within the meaning of 
S. 86, and the latter relying upon 
Sheikh lamiz Uun^hi v. Bisweswari 
Dehya (24) The latter learned 
Judge’s opinion prevailed as it agreed 
with that of the lower Court. 

Two years later the question again 
came up for consideration in Sycd 
Mohsenuidin v. Bhagaban Chandra 
Sutradhar (1) and was referred to a 
Full Bench of 5 Judges who held that 
a raiyat who had transferred a part of 
his holding was not competent to sur¬ 
render either the whole or a part. The 
learned Judges in arriving at the result 
did not consider it necessary to refer 
to the previous case-law on the snb- 

(24) [1918] 22 C.W.N. 967-46 I.C. 

862. 

(25) [1918] 22 C.W.N. 972—50 I.C. 

567. 


ject and decided the case on the sole 
ground that a grantor cannot be per¬ 
mitted to derogate from his grant. 

Now in the case before us there is 
no dispute as to the facts and unless 
the transferee, who is the purchaser of 
a part of an untransferable occupancy 
holding and who holds undwr a regis¬ 
tered deed of sale can be considered 
to be an incumbrancer within the 
meaning of S. 86, B. T. Act, or unless 
we can apply the rule of equity upon 
which the learned Judges of the Cal¬ 
cutta High Court have proceeded, his 
appeal must fail and the plaintiif must 
succeed. 

Assuming for a moment that the 
decision of the Full Bench of this 
Court in Mahaileo Lai v. Langat 
Singh (10) as to the meaning of the 
word ‘incumbrance’ in Chapter XIV 
of the Bengal Tenancy Act applies 
also to S. 86, it seems to me that we 
ought not to disregard the whole 
course of previous legislation and the 
decided cases simply because they ap¬ 
pear to conflict with an established 
rule of equity. 

It may be asked at the outset, does 
S, 86 admit of the application of the 
rule at all or has it by expressly in¬ 
cluding incumbrances in clause (6) by 
implication excluded all other forms 
of transfer. I think an examination 
of the previous legislation and case- 
law leads to the conclusion that the 
answer is in the alfirmative. 

It is, however, said that the ordi¬ 
nary rule of construction does not ap¬ 
ply to S. 86, that the Bengal Tenancy 
Act is not exhaustive and that in the 
absence of any special provisions re¬ 
garding a purchaser of a portion of 
an occupancy holding the general 
principles of contract which are of 
universal application must prevail. 

Even if we assume that the maxim 
expressio unius est exclusion alterious 
is not intended to be applied to S. 86, 
I do not think the equities here are in 
the transferee’s favour. 

In the first place the section itself 
forbids the application of the rule to 
incumbrances which are not registered 

and to that extent modifies it; and if 

the law is not disposed to regard un¬ 
registered incumbrancers with any 
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great tenderness, why then is it ne¬ 
cessary to credit it with a more bene- 
Tolent disposition towards transferees 
by sale. 

In the next place both the occupancy 
right and the right to surrender are 
creatures of statute. Ordinarily the 
landlord here has no opportunity of 
protecting himself against assign¬ 
ments and in the circumstances it 
would be unfair to strengthen the 
position of the assignee. 

In the third place unless there is the 
strongest necessity the equitable doc¬ 
trine that a grantor cannot derogate 
from his grant ought not to be applied 
here against an innocent third party. 
The transferee can compensate him¬ 
self by an action for damages against 
his transferor and to hold that the sur¬ 
render is invalid is to go even further 
than is contemplated by the analogous 
provision of S. U5 of the Transfer of 
Property Act. 

In the fourth place the transferee 
was fully aware of the title he was 
buying. 

It is true that the doctrine was ap¬ 
plied by Sir Barnes Pea*^ock in Hira. 
moni V. Gunga Narain (5) in the case 
of a tenant holding for a term, but it 
has, so far as I am aware, never been 
applied to the case of an occupancy 
raiyat. 

A reference to S. 115 of the Trans¬ 
fer of Property Act also clearly shows 
the deliberate intention of the legis¬ 
lature to discriminate between agri¬ 
cultural and non-agricultural tenan¬ 
cies. That section provides not that 
the surrender shall be invalid but that 
it shall not prejudice the rights of an 
under-lessee who, unless the surrender 
is made for the purpose of obtaining a 
new lease, shall hold the land under 
the contracts which were binding 
upon his lessor. It expressly makes a 
difference between surrender and for¬ 
feiture and directs that upon forfei¬ 
ture, unless the forfeiture has been 
procured by the lessor in fraud of the 
under-lessee«j. the under-lease shall be 
annulled With regard to agricultural 
lands, the law has already gone as far 
as it can ; it has affirmed the rule that 
tenures affected by the Bengal Ten¬ 
ancy Act cannot be surrendered ex¬ 
cept by agreement with the landlord 
and apart from S. 86 it has provided 


for the protection of under-raiyats 
against abandonment and distraint. 
Having regard to the jealousy with 
which the law has looked upon the sale 
of occupancy holdings, I do not think 
we should extend the protection given 
to vendees without a clear and unequi¬ 
vocal expression of its intention. 

To test the applicability of the rule 
it is only necessary to inquire what 
will be the position of the landlord if 
the rule is so enforced. In the absence 
of any fraud or collusion (of which 
there is no question in the present 
case) it may be presumed that the 
rniynt has surrendered because he finds 
himself unable to cultivate the re¬ 
maining portion of the holding. Tf 
the law declines to allow him to sur¬ 
render* he will leave that part of the 
holding uncultivated and the land¬ 
lord’s only remedy will be to sue him 
for the rent of the whole holding and 
to take possession in execution of his 
decree. It may be wrong to allow the 
transferor to derogate from his grant 
but it is no less inequitable that the 
landlord should be put to the harass¬ 
ment of a civil suit instead of being 
able to avail himself of the more sum¬ 
mary process of S. 86. It must also 
be remembered that since the days of 
the Permanent Settlement the object 
of tenancy legislation has been to 
promote the cultivation of waste land 
so that landlords might be enabled to 
realize to the fullest extent the income 
of the lands settled with them and 
might meet with punctuality their 
engagements with Government ; nor 
should it be forgotten that the rules 
regarding transfer, surrender and 
abandonment which have their origin 
in special local and financial condi¬ 
tions can ever be expected to corres¬ 
pond closely with those applicable to 
English tenures. It was never intend¬ 
ed that simply because he has sold a 
portion of his land the landlord must 
be forced to keep an unwilling raiyat 
upon his holding ; nothing could be 
more detrimental to good husbandry. 

Applying yet another test we may 
ask what is to be the position of the 
landlord, if the tenant wilfully de¬ 
faults payment of rent or incurs for¬ 
feiture by a breach of covenant or 
abandons the land. If the rule is to 
be applied logically the landlord would 
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have no right even in those cases to 
re-enter so as to destroy the right of 
the transferee, a result which apart 
from fraud would be in the highest 
degree inequitable. 

Or, to take an extreme case, sup¬ 
pose again that the tenant dies intes- 
tate and without heirs and by his own 
hand. Is the landlord to be deprived 
of his right of reversion in that case 
also ? 

The truth is that like all equitable 
maxims the rule has its limitations 
and to apply it in the present connec¬ 
tion would be to produce evils far 
greater than those it is sought to 
remedy. 

The result then is that when a 
raiyat of an occupancy holding surren¬ 
ders the entire holding after having 
sold a part of it the landlord is entitl¬ 
ed to re-enter and eject the transferee 
for the following among other reasons 

(1) The-transferee does not acquire 
the status of a tenant and the land¬ 
lord is not bound to recognize him. 

(2) The transferor continues to be 
the sole tenant of the landlord for 
the purpose of ejectment under S. 84 
of the Bengal Tenancy Act, enhance¬ 
ment under S. 30, suits for rent 
under S, 65, acquisition of land under 
S. 84, abandonment under S. 87, dis¬ 
traint under Chapter XII and sale 
proceedings under Chapter XIV. 

(3) To deny the landlord the right 
to re-enter is tantamount to compel¬ 
ling him to recognize the transfer 
of 8 part. 

(4) The provisions of clauses (6) and 
(7) of S. 86 of the Act make it clear 
that the purchaser of a holding is not 
protected and that the raiyat may 
come to any arrangement he likes 
witfh his landlord even though it be 
to the purchaser’s detriment. 

With regard to the surrender of a 
part of the holding, S. 86 shows that 
the right of surrender in this case is 
conditional on the landlord’s consent; 
but once the landlord does consent 
the position is the same as in the 
case of the surrender of tjhe entire 
holding. In effect the surrender of 
a portion of the holding, whether it 
be of the portion already transferred 
or of the other portion, entails a 
surrender of the entire holding and 
the creation of a new holding and 
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therefore, the landlord’s right to eject 
the transferee remains unatfected. 
The nosition is very similar to that 
where an occupancy riayat sells a 
part of his holding to one man and 
the rest to another. The landlord’s 
right of re-entry is based upon the 
view that the transfer of the entire 
holding by sale constitutes abandon¬ 
ment. I take it that the sale of a 
portion and the surrender of the rest 
has the same result. 

In this view of the matter it is not 
necessary to devote much discussion 
to the English cases on the subject 
of powe *s. 

It is an established rule that where 
a person is possessed of a power (other 
than a power coupled with a trust) to 
dispose of property, he will not be per¬ 
mitted to exercise that power, if he 
has by his own act disentitled himself 
from such exercise. But the rule has 
special reference to powers created by 
deed or will; it is not based on estoppel 
but on the principle that the power 
having been in fact exercised there is 
no property left upon which it can- 
operate and in Foakes v. Jackson (26), 
approving inre (27), the rule 

is stated by Farwell, J as follows : 

“ Any dealing with the estate by 
the donee of a power inconsistent with 
the exercise of the power, must put 
an end to it”. 

On the other hand in Notti- 
(ige V. Dcriug (28), it was held 
that in the circumstances of 
that case the donee’s power to apoint 
persons had not been released by his 
concurrence in a disentailing deed. 

In this connection the question 
also frequently arises whether the 
power of a tenant for life to consen t 
to a sale is affacted by the alienation 
of or incumbrances upon his life- 
estate. It has been held that ordina¬ 
rily the power cannot be exercised so 
as to prejudice the rights of the 
lienee but that, where the deed con¬ 
tains an actual or implied recogni¬ 
tion of the liability of the property to 

(26) [1900] 1 Ch. 807—69 L. J.. Ch. 
352—83 L. T. 26—48 W. R. 616. 

(27) [1896] 2 Ch. 173—74 L. T. 658-44 
W.R. 545. 

(28) [1910] 1 Ch. 297—79 L. J., Ch. 
439—102 L. T. 145. 
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conversion, the power of the tenant 
for life is unatfected in case-; of mere 
equitable powers: Hirst v. f^ursi (29). 

In my opinion, it is not possible to 
apply these technical rules relating to 
settfements to tenants’ rights created 
by statute. 

Moreover I think that in the present 
case the has done nothing in¬ 

consistent with or in derogation of his 
grant. The alienee knew that the law 
gave the raiyat the power of surrender 
by which his own interest was liable 
to be determined. In truth there is 
here no derogation at all from the 
grant and if it were necessary to 
refer to any legal maxim, I would be 
inclined to say that the more appro¬ 
priate rule is “Ccsxnr/Zc statu primitive 
ressaf ficrivativus" That rule applies 
not only to remainder men and 
reversioners of estates defeasible on 
the death of the life-tenant (unless 
confirmed by the remainder-men or 
reversioners) but also to titles derived 
from estates which are limited by 
conditions and which are liable te be 
defeated by the acts of thoir owners, 
as by the marriage of a “ tenant 
fturante vi luitate" or by the resigna¬ 
tion of the person who has leased 
the glebe lands or tithe« belonging to 
the living. The principle is not 
different from that applicable to 
service tenures in India and I can see 
no reason why the result which fol¬ 
lows when a service tenure-holder 
relinquishes his service after alienat¬ 
ing a part of the tenure should not 
follow when an occupancy raiyat 
surrenders after selling a portion of 
his holding. 

I think, therefore, that it would be 
inequitable to apply the English Law 
in a country where the law of agricul¬ 
tural tenancies has been evolved of 
conditions peculiar to itself, where 
free transfer is not ordinarily per¬ 
mitted and where statutory rights 
unknown in England are conferred 
on the landlord; and I take it that 
this aspect of the matter could not 
have been overlooked by the learned 
C. J., Sir Lawrence Jenkins and his 
colleagues in Dayamoye/s case (8) 
when they laid down the rule that the 

(29) [1852] 16 Beav. 372—22 L. J., 

Ch. 538—1. W. R. 10.5. 


landlord is ordinarily entitled to re¬ 
enter if the occupancy raiyat re¬ 
linquishes his holding after transferr¬ 
ing a part of it. It may be said that 
the learned Chief Justice was perhaps 
not considering the case of surrender 
and that the decision does not show 
whether this was the precise question 
referred to the Full Bench, a^d that 
rather than weaken its authority in 
any way by further discussion it 
would be wiser to accept the English 
rule. Apart from the general con¬ 
sideration that the English rule can¬ 
not be applied here, I think that the 
language of the learned Chief Justice 
was guarded and deliberate and that 
it was intended to cover the case of 
surrenders. 

In so far as the transferor has by 
his surrender damnified the transferee 
by committing a breach of any 
implied covenant the obligation 
may be viewed as one per¬ 
sonal to the transferor and capable 
of being discharged by payment of 
damages. It is not necessary f^r 
the protection of the transferee to 
declare that the surrender itself shall 
be inoperative. 

There remains the question whe¬ 
ther the transferee in the present 
case can be considered to be an in- 
cumbrancer within the meaning of 
S, 86 of the Bengal Tenancy Act. 
It may be contended that for the 
purposes of S. 86 the term “incum¬ 
brance” has a wider meaning than 
that given to it by definition in 
Chapter XIV. The contention is 
arguable, but I doubt whether in 
view of the Full Bench decision 
of this Court in Maha>leo Lai v. 
Lanuat Singh (10), which followed 
the decision of Jenkin**, C. J., Abdul 
Rahman Chaudhry v. Ahmadar Rah¬ 
man (11). it will serve any useful 
purpose to re-open controversy. The 
majority of the Judges in both the 
above cases held that with reference 
to a tenancy the term ‘incumbrance, 
connotes an interest subordinate to 
and different in quality from the 
parent interest and does not con¬ 
note merely a difference in quan¬ 
tity. For the sake of finality I 
would be inclined to accept this 
view. 
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It follows, therefore, that the 
transferee in the present case has 
no right to remain in possession as 
against the landlord and the land¬ 
lord’s lessee ; therePore, the appeal 
should be dismissed. 

Jwala Prasad, J —The facts upon 
which this reference has been made 
are as follows :— 

One Badar Ahir had a holding of 
2 bighas 11 kathas in mama Piirsot- 
tampur belonging to defendant No. 
% as the proorietor thereof. Badar 
sold 9 kathas 7 dhurs of it to defend¬ 
ant No. 1 b 7 a registered kabala^ 
dated the llth June 1904. In 1911 
(1318) he surrendered, through Civil 
Court, his entire holding in favour 
of the Thikalar of the proprietor, 
the then landlord. The landlord set¬ 
tled the entire holding with the 
plaintitf whose land was recorded 
in the revisional settlement. The 
plot in dispute. Survey No. 486 (9 
kathasj 7 dhurs) which was purchased 
by defendant No. 1 was recorded 
as being in his possession. The nlain- 
tiCf therefore could not get pos¬ 
session of this disputed plot and 
accordingly he commenced an ac¬ 
tion in the Court of the Munsif of 
Champaran for ejecting the defend¬ 
ant No. 1 and succeeded in both 
the Courts below in obtaining a de¬ 
cree in his favour for khas posses¬ 
sion with mesne profits. The defen¬ 
dant No, 1 came to this Court in 
second appeal. The appeal was 
heard by a Division Bench of the 
Court which by an order of 12th 
February 1923 referred the case for 
decision by a Full Bench inasmuch 
as the decision of the appeal de¬ 
pended upon a question of law of 
general importance and upon which 
there was no previous decision of 
this Court. 

The holding in question is a non- 
transfarable one. The tenant of the 
holding first transferred a part of 
it to defendant No. 1 and subse¬ 
quently surrendered the entire hold¬ 
ing in favour of the landlord. The 
question therefore raised in the order 
of reference is : where an occu¬ 
pancy raiyat has transferred a part 
of his non-transferable holding, is he 
competent afterwardb to surrender 
to his landlord the whole holding 


so as to entitle the landlorl under 
clause (5) of S. 86 of the Bengal 
Tenancy Act to enter on the 
holding inclusive of the portion pre¬ 
viously transferred by the tenant and 
either to let it to another tenant or 
take it into cultivation himself, to 
use the words of the clause ? 

The Calcutta Idigh Court after a 
good deal of conflict of decision has 
recently in the Full Bench case of 
Sye / Mnhsrnuldin r. Bhag dxin 
Chandra Sutradhar (1) answe-ed the 
question in the negative. The deci¬ 
sion of the case has been basel upon 
the well-known principle that no one 
can be permitted to derogate from his 
own grant and that a person vested 
with a power must extinguish that 
power if he has dealt with his estate 
and created interest inconsistent with 
the exercise of that power. Applying 
these principles the learned Chief 
Justice, (Mookerjee, A C.d.) held that 
an occupancy raiyat by transferring a 
part of his non-transferable holding 
renders himself incompetent to exer¬ 
cise his right of surrender under S. 86 
of the Bengal Tenancy Act with 
respect to the portion so transferred 
either by surrender of that portion 
alone or by surrender of the whole 
inclusive of such portion. 

My Lord the Chief Justice has 
shown in his judgment that the 
doctrine applicable to assignees in the 
case of English leases does not apply 
to a case of surrender under the 
Bengal Tenancy Act, and my learned 
brother Mullick, J. has come to the 
same conclusion by going into the 
history of the Legislation and the 
growth of the law regulating the 
agricultural tenancies in this country. 

I shall, therefore, briefly discuss the 
question with reference to the Bengal 
Tenancy Act by which the holding in 
question is governed. 

The learned Vakil on behalf of the 
appellant relies upon the aforesaid 
decision of the Calcutta High Court 
and upon clause (6) of S. 86 of the 
Bengal Tenancy Act which runs as 
follows :— 

“ Where a holding is subject to 
incumbrance secured by registered 
instrument, the surrender of the hold¬ 
ing shall not be valid, unle.ss it is 

f * 
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made with the consent of the landlord 
and the incumbrancer”. 

His contention is that the sale to 
his client of a part of the holding was 
an incumbrance within the meaning 
of the word used in the clause and it 
haring been secured by a registered 
instrument the subsequent surrender 
of the holding not having been made 
with bis consent was wholly invalid. 
This contention would be unanswer¬ 
able if the sale of a part of a holding 
were an incumbrance within the 
meaning of the term used in the 
clause. 

The term ‘incumbrance’ has been 
defined in S. 161 of the Act for the 
purpose of Chapter XIV only and 
that definition therefore is limited in 
its application to that chapter only. 
It says: 

“The term ‘incumbrance’ used 
with respect to a tenancy means any 
lien, sub-tenancy, easement or other 
rights or interest created by the 
tenant on his tenure or holding or in 
limitation of his own interest therein 
and is not a protected interest as 
defined in the foregoing section”. 

The Special Bench of this Court in 
the case of Maha'leo Laf v. Langat 
Singh. (10) held that the words. 
“Any other right or interest created 
by the tenant on his holding or any 
limitation on his own interest therein” 
refer to some- right which is 
rjus Icm generic with the words “lien” 
‘‘‘sub-tenancy ” “easement" in the 
same section. This interpretation 
saves, to my mind, a sale either 
of a portion or of an entire holding 
from being an incumbrance so far as 
Chapter XIV is concerned. It is not 
a lien, it is not an easement, it is not 
a sub-tenancy, foi the vendee does 
not hold the land under the vendor, 
tenant of the land, nor is he liable 
to pay rent to the vendor for the 
portion sold to him. The vendor has 
not reserved to himself any right in 
the land and there is no reversion to 
him in any case- The vendee may 
pay rent through the vendor but that 
will not make him a tenant under 
the landlord unless his purchase is 
recognised. The original tenant when 
compelled by the landlord to pay 
rent for the entire holding may 


realise his quota of the rent payable 
by the transferee as a co-owner of 
the holding under the general law of 
contribution, but a co-owner is not 
a tenant. 

‘Tenant’under the Bengal Tenancy 
Act, S. 3. clause 3, means “ a person 
who holds land under another person 
and is, or but for special contract 
would be, liable to pay rent for that 
land to that person. ” A vendee of a 
portion of a holding is not a tenant 
of the vendor under this definition. 

Therefore the sale of a portion of a 
bolding does not create a sub-tenancy 
and is not an incumbrance within the 
meaning of S. 161 of the Act) and as 
held in the Patna case it need not 
be annulled under S. 167 of the Act, 
before a purchaser in execution of a 
rent decree is entitled to take posses¬ 
sion of the property: vi^le Abdul 
Rnhman v. Ahmadur Rahman (11) and 
Fazarali Mohaldar v. Poroo Mian (30). 
In the former case it was contended 
before Sir Lawrence Jenkins at page 
1225 [of 19 C. W. N. ] that the langu¬ 
age used in S. 161 extends the meaning 
of the term “incumbrance” beyond 
its ordinary significance so as to 
include any disposition of the tenancy 
even of absolute assignment or sale 
of the entirety or a portion thereof. 
In overruling this contention, his 
Lordship observed as follows.— 

“It is ditficult to understand why 
the inferior interest of a lien-sub 
tenancy and easement alone should 
have been mentioned if the intention 
was that the superior interest invol¬ 
ved in an assignment was to be 
included in the general words. It runs 
counter to the first principle of cons¬ 
truction. An incumbrance would not 
ordinarily mean or include an ab¬ 
solute assignment nor would it be a 
right or interest created on the 
tenure. Can it be said to be any 
limitation of a tenant’s interest ? I 
think not. These words appear to me 
to refer not to the area but to the 
quality of the tenant’s interest. This 
view preserves the essential charac¬ 
teristic of a lien, sub-tenancy or an 
easement, for, the idea inherent in 
these leading words is that of a 
graft on a subject matter which is 


(30) [1918] 28 C.L.J. 266-48 I. C. 309. 
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not destroyed but still continues 
though in a modified form. The more 
general words that follow are at least 
as susceptible of an ordinary meaning 
which would gire effect to that idea 
as the wider but less appropriate one 
for which the respondents contend”. 

According to Sir Lawrence Jenkins, 
therefore, an absolute assignment of 
a whole or a part of a holding is not 
an incumbrance within the ordinary 
significance of the term. If the sale 
or assignment of a part of a non- 
transferable holding does not come 
within the definition of the term used 
in S. 161 of the Act, far less will it be 
covered by the ordinary significance 
of the term used in clause (6) of S. 86 
of the Bengal Tenancy Act. 

An incumbrance in law is a 
“ liability resting on an estate, a 
legal claim or a lien on an estate for 
the discharge of which the estate is 
liable, any right to or an interest in 
an estate to the diminution of its 
value but not impeding the passing of 
the fee by conveyance, as a mortgage, 
a lien for taxes, a judgment, a right 
of way ; synonyms ; load, burden, 
clog, impediment, check, hindrance”. 

The sale of a part of a holding ex¬ 
tinguishes the right of the vendor to 
pass the fee by conveyance or in any 
other way and is, therefore, not an 
incumbrance but is a total extinction 
of his rights. He cannot in any cir¬ 
cumstances claim the land back by 
discharging the burden of the sale 
upon it. In the absence of any statu¬ 
tory definition of the word in the 
Act, the word must be taken to have 
been used in its etymological meaning 
and in the sense it may have acquired 
as a term of art, in law. Therefore, 
the word ‘incumbrance’ in S. 86 of the 
Bengal Tenancy Act does not em¬ 
brace a sale of a part of a non-trans- 
ferable holding. This was the view 
taken in the case of Tamizwldin Khan 
V. KJioda Mewaz (19). That decision 
was based upon the ground that an in¬ 
cumbrance implies a limitation of the 
rights of the tenant and not a total 
extinction of them as in the case of 
an out and out 'sale whether of a por¬ 
tion or of an entire holding. This 
principle was accepted in the follow- 
'ing oases : Mahanti Lai Sahu v. Har~ 

1924 P—3 dt 4 
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kiseu Jha (31), Abiul Rahman v. Ah~ 
mtidar Rahman (11) and Fazarali 
Mahaldar v. Poroo Mian (30). The 
decision in the case of Tamizu Idin 
Khan (19) was commented upon, though 
n^t expressly dissented from, in the 
case of Askar Ali v. Goupee Mohan 
Choio Ihury (21). The decision of that 
case, however, turned upon the sur¬ 
render having been found to be collu¬ 
sive. Undoubtedly if the surrender be 
collusive the tenancy will subsist and 
so long as the tenancy subsists, the 
landlord is not entitled to eject the 
transferee of a portion of the holding. 
This is not the case here. 

The case of Chun Jra Sakai v. Ka//i 
Prosanno Chukerbatty (32) impliedly 
took a contrary view when it held 
that an exchange of land is an incum¬ 
brance within the meaning of S. 161, 
but this view was practically dissent¬ 
ed from by N. Chktterji, J. at page 
1220 of the case (11) referred to above 
(19 C. W, N. 1217). While doubting . 
the correctness of the decision in (32), 
N. Chatterji J. said that in any case it 
ought not to be extended further. Sir 
Lawrence Jenkins commenting upon 
this case in (LI) at page 1226 observes : 

“ The ratio leriden li is to be found 
in these words: ‘ The exchan •‘e by 
which the land was acquired by the 
defendant was in limitation, if not in 
fact in destruction, of the original 
tenant’s right in the holding.’ A dis¬ 
tinction was thus recognised between 
limitation and destruction and pre¬ 
sumably it was considered an ex¬ 
change was a limitation, for S. 161 
does not extend to that which is a 
destruction of a tenant’s right. Whe¬ 
ther this be a true view of the effect 
of an exchange may have to be re¬ 
considered in the future ; it does not 
arise now. I am concerned only with 
an absolute sale and that in my opi¬ 
nion is not in limitation but in des¬ 
truction of the interest to which it 
relates. On the question referred 
therefore I hold that the interest of an 
unregistered purchaser of a portion af 
Sk.patni tenure is not an incumbrance 
within the meaning of S. ,161 of the 
Bengal Tenancy Act”. 

31) [l914ll9.C.W.N.i76 n.^ " V 

32) |l$95l.23 OaL ^4. 
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In niy opinion the definition of the 
word as given in the-case of Tami- 
zuidin and the view taken therein 
that the word “ incumbrance ” in 
clause G of S. 86 does not embrace the 
sale of a part of a non-transfer- 
able holding remain unshaken. I, 
therefore, hold that the sale of the 
part of the holding in question in 
favour of the appellant was not an 
incumbrance within the meaning of 
clause 6 of S. 86. 

The question then remains as to 
whether the surrender of the entire 
bolding in the present case under S. 86 
of the Bengal Tenancy Act is valid so 
as to give the landlord the right of 
re-entry on the portion of the holding 
sold to the appellant prior to the sur¬ 
render and to let it to the respondent 
or to take it into cultivation himself 
under clause l5) of the section. In the 
Full Bench case of the Calcutta High 
Court the surrender was with respect 
to a part of the holding under an 
arrangement between the landlord 
and the original tenant and it was 
held that the surrender was invalid 
with respect to the portion of the 
holding previously sold. Surrender 
consists in the yielding of the term to 

him who has the immediate estate in 

reversion in order that the term may 
merge in the reversion. After the 
surrender of the holding the liability 
of the tenant towards the landlord to 
pay rent, etc., ceases. This may be 
by mutual agreement or by operation 
of law. S. 86 of the Bengal Tenancy 
Act codifies the principles of surrend¬ 
er and prescribes rules for effecting 
the same. Clauses (1) to (4) deal with 
surrender by operation of law. The 
first clause confers upon a rojyat not 
bound by a lease or other agreement 
for a fixed term, a right to surrender 
his holding at the end of any agricul¬ 
tural year. Clauses (2) to (4) prescribe 
the way in which this right is to be 
exercised, that is, by causing a notice 
to be served upon the landlord. Clause 
<7) recognizes a surrender by mutual 
agreement between a landlord and a 
tenant with respect to the whole or a 
part of the holding. In the Full Bench 
case of the Calcutta High Court the 
•urrender was with respect to a part 
of the holding under a mutual agree¬ 
ment between the landlord and the 


original tenant. Therefore, it was a 
surrender under clause (7) of the sec¬ 
tion. The surrender in such a case is 
in the nature of an assignment hy the 
tenant to his landlord of the whole or 
a part of the holding. The tenant is 
required to disclose to the landlord the 
condition of the tenancy and his pre¬ 
vious dealings thereof such as transfer 
of a part of the holding. The landlord 
also is required to acquaint himself 
with the condition of the tenancy and 
the previous transfers, if any, of a 
portion of the holding. The change 
of possession which is essential to a 
valid surrender must in such a case 
take place by mutual agreement, and 
the tenant must be in a position to 
transfer immediate possession of the 
property. The dealings between the 
parties must be fair and the transac¬ 
tion must be bona fidi\ and if the 
mutual dealing between the parties by 
way of surrender has the effect of 
destroying the rights of third parties, 
the transaction may be tainted with 
fraud or dishonesty and it is possible 
then to apply the principle upon 
which the decision of the Full Bench 
case has proceeded, namely, that a 
person cannot derogate from his own 
grant, ft must be remembered that a 
surrender by mutual arrangement may 
be for consideration and that neither 
the tenant nor the landlord is exer¬ 
cising his rights which would arise 
under the earlier clause of S. 86 
when a tenant as a matter of right 
surrenders his holding by a notice to 
the landlord. By mutual agreement 
the landlord can accept the .surrender 
with respect to the part of the hold¬ 
ing when the other part has already 
been sold to a third person. In that 
case he will have to recognise the 
transfer of a part of a non-trans- 
ferable holding which he can very 
well agree to do and for which he can 
take proper compensation while 
entering into the mutual agreement 
with the tenant. Clause (7) has 
simply recogntsad the principle of the 
English Law that a surrender implies 
a mutual agreement between the land¬ 
lord and the tenant and can be with 
respect to the whole or part of a 
holding : Oastler v. Henderson (33). 

(33)118771 2 Q.B.D.5 75—46 L. 

Q. R 607—37 L.T. 22. 
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The Bengal Tenancy Act does not 
restrict a surrender to a mutual agree¬ 
ment between the parties but confers 
upon the tenant a statutory right to 
yield up the term of his tenancy and 
to put an end to his liabilities to the 
landlord for holding the land under 
him, whether the landlord does or 
does not like it. In other words, the 
tenant has a right to surrender his 
holding against the will of his land¬ 
lord. Therefore, the landlord must 
have the right to take the land free 
from any incumbrance which under 
the law he is not bound to recognise. 
In a non-transferable holding the 
tenant has no right to transfer with¬ 
out the consent of the landlord and 
the transfer therefore of the whole or 
a part of it is invalid so far as the 
landlord is concerned. Where the 
transfer is of the whole of the holding 
the landlord has the remedy provided 
for by the law under S. 87 of the Act 
to treat the holding as abandoned. 
Where the tenant transfers a part of 
the Holding, the landlord is not bound 
to recognise the -transfer and has a 

right still to hold the tenant liable to 

him for the rent of the entire holding 
and such other rights that he m^y 
have against the tenant. 

Now the surrender in the present 
IS <^lirough the Court by means 
of (Exhibit 2) under clause (4) 

of the Section^ The tenant here has, 
therefore, exercised his right confer¬ 
red by clause (1) of the section to 
surrender the holding. This is the 
statutory right conferred upon the 
tenant and there is nothing to pre¬ 
vent his surrendering the holding on 
account of his having previously 
transferred a portion thereof. Tbe 
section does not curtail his right of 
surrender of the whole holding on 
account of the previous transfer of a 
portion thereof. If the .surrender were 
tainted with fraud nr dishonesty, S. 53 
of the Transfer of Property Act may 
perhaps invalidate the surrender, but 
in this case no fraud or dishonesty 
has been imputed to the surrender. It 
IS conceivable that a tenant may after 
tranfer of a part of a holding find 
himself by change of circumstances 
independent of the transfer, such as, 
hiB change of profession and inability 
to carry on the cultivation of the land. 


unable to continue to hold the land 
Without serious inconvenience to 
himself. The surrender in such a case 
may be a bona fi ,V one. Hi< .Lordship 

Mookerjee A. C. J. in the Full Bench 

case of the Calcutta High Court says 
that by transferring a part of a hold- 
ing the tenant has dealt with hia 
property in such a manner as to 
render himself incompetent to exer¬ 
cise the power or right of surrender 
which he had and hence he cannot be 
permitted to derogate from his own 
grant. That the aforesaid principles 
are not of universal application, p irti- 
cularly in the case of a tenant under 
the Bengal Tenancy Act, is obvious 
from the fact that the tenant by 
transferring the remaining portion of 
his holding to a third person can by 
his act cause an abandonment of the 
holding under S. 87 and thereby confer 
an immediate right in the landlord to 
enter upon the holding and to avoid 

both the transfers including the pre¬ 
vious one. Thus a tenant can by his 
act destroy the right previously crea¬ 
ted by him in the transferee of a part 
of the holding. It has never been 
suggested that by transferring a por¬ 
tion of a holding the tenant is debarred 
from transferring the remaining por¬ 
tion inasmuch as that has the effect 
of extinguishing the right acquired by 
the previous transferee and thus has 
the effect of a derogation from his 
previous grant. The principles upon 
which the decision of the Full Bench 
case of the Calcutta High Court is 
founded cannot affect the rights of 
the landlord to re-enter on the holding 
acquired under the statutory provi¬ 
sions contained in clause (5) of S. 86 

of the Act for he was not a party to 
the transfer of the portion of the hold¬ 
ing by the tenant. The cases relied 
upon in the Full Bench case of the 
Calcutta High Court as laying down 
the principle that a person cannot be 
permitted to derogate from his own 
grant, do not seem to go so far as to 
affect the right acquired under the 
statute on account of exercise of a 
right of surrender, conferred upon the 
tenant by the statute. The tenant's 
right to surrender given by 8,86 of the 
Act is not,to my mind,affected in any 
way by his previous transfer of a pari: 
of a holding. Tbia ,was. recpfu^s^oi 
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in Dayamayi t. Ananda Mohan 
Roy Chou Ihury (8). If a tenant is not 
allowed to surrender his entire hold¬ 
ing after transfer of a portion of the 
same he will be deprived of a right 
which the Bengal Tenancy Act vests 
in him. The landlord will go on 
suing for arrears of rent and get 
decrees against him which may be 
executed against *ns person and other 
properties. Therefore, even when the 
surrender is bona fi 'e, the tenant will 
be harassed by his not being allowed 
to surrender the holding on account 
of the previou-s transfer of a portion 
thereof when he might not have 
anticipated the change in the circum¬ 
stances beyond his control which 
compelUd ^'im to surrender the entire 
holding. The transferee of a portion 
of a holding takes the transfer with 
his eyes open. He fully knows that 
his t'-ansftr might be avoided in case 
the original tenant transfers the 
remaining portion of the holding or 
abandons ii. He aim knows that hi.s 
interest is liable to b) extinguished 
in ca-^e the landlord sells the holding 
in exejution of a reni decree obtained 
agaitist the original t oianl. He must 
also know that by surrender the same 
consequence would happen. 

Therefore, a person who takes a 
transff^r from a person who labours 
under such limitation takes upon him¬ 
self the inconvenienre and the loss 
that might accrue to him on account 
of his transfer having become inopera¬ 
tive by the act either of the transferor 
or the ia. dlord who is not bound by 
the transfer. O i thn other hand, to 
take away the right of the landlord to 
re-enter on account of the surrender 
of the holding is to compel him under 
certain circumstanc<»s to recognize 
the transfer of a part of a holding and 
the splitting up of the holding. 
Therefore, with great respect to their 
Lordships of the Cah’Utta High Court, 
I am unable to subscribe to the view 
expressed in the Full Bench case of 
Sye i Mohsertu lilin (1). 


In the result I hold that the transfer 
of a pan of a holding is not an incum- 
braix^^as already observed, under 

cannot 

9tand vni^e way of the lanarord ent^r- 
upbn d either letting 

into 




cultivation himself under clause (5) of 
S. 86. I also hold that the tenant is 
not deprived of his right to surrender 
the entire holding under clause (l) of 
the section on account of his having 
previously transferred a portion 
thereof. 

Recently I decided this point in 
the case of Ram Oraon v. Doman 
Kalal (34) in connection with a 
case arising under the Orissa Tenancy 
Act, the provisions whereof relating 
to a surrender, are similar to those in 
the Bengal Tenancy Act, with this 
exception that there is no provision 
corresponding to clause (6) of S. 86 of 
the Bengal Tenancy Act in the Orissa 
Tenancy Act. I adhere to the views 
expressed by me in the aforesaid case. 

Therefore in concurrence with my 
Lord the Chief Justice, I answer the 
question referred to in the affirmative 
and would dismiss the appeal with 
costs. 

Foster, J.—I agree with the judg¬ 
ment which has been delivered by m 
liord the Chief Justice. 

Maepherson. J-—Having had an 
opportunity of reading and con.«idering 
the judgment which has just been 
delivered by my Lord the Chief 
Justice, I find myself in complete 
concurrence with the views expressed 
therein. 


Order. 

That the appeal be dismissed with 
costs. 


Appeal (Li.^misse'L 


(34) [1923] 4 P.L.T. 562, 
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Civi7 P, C,t 0. S4 P. 14—ifortgage decree 
tndxng in eompromiseSeparate suit for sale 
11 fiof necessary, 

^ mortgage suit praying 
lor the sale of the mortgaged properties, but 
by a com promise between tbe parties instead 
Of tbe ordinary form of mortgage decree being 
Ij^ed, the compromise decree provided that 
the judgment-debtor should pay the de- 

^ certain instalments and if he 
ibould fail in the payment of three consecu- 
«ve instalments then execution for the whole 
amount due should issue against the other 
properties « f the judgment-debtor and in the 
•rent of the amount not being realised in that 
manner, against the mortgaged properties. 

Held X that O. 34 R. 14 did not apply and no 
Beparate suit was necessary to bring the mort¬ 
gaged property to sale. [P 22 C 2] 

S, K. Mitra for S. C, Mitra—for 

Appellants. 

T, N, Sahay —for Respondents. 

Dawson Miller, C. J.— This is 
an appeal on behalf of the judgment- 
debtors ip a suit brought upon a 
mortgage in which a compromise 
decree was passed. The Respondents 
who are the decree-holders sought to 
execute their decree. The judgment- 
debtors raised certain objections. The 
Court rejected those objections and 
on appeal the District Judge 
affirmed the decision of the Subordi¬ 
nate . udge. From the decision of the 
District Judge the judgment-debtors 
•ppeal to this Court. 

, It appears that the decree-holders 
instituted a suit against the judg¬ 
ment-debtors in order to enforce a 
mortgage executed in their favour by 
the judgment-debtors. The result of 
that suit was a compromise. The 
compromise provided that the judg¬ 
ment-debtors should pay the sum due 
upon the mortgage amounting to the 
*um of Rs. 3,800 by certain instal¬ 
ments, and in the event of default of 
three consecutive instalments, the 
decree-holders were to be allowed to 
realise the entire amount, remaining 
due, from the person and other pro¬ 
perties of the judgment-debtors, and 
in the event of the amount due not 
being so realised, the decree-holders 
were to be entitled to realise the 
fcmountfrom the mortgaged property 
by sale. The mortgaged property is 

5, ^ share of Mouza Ghat 

A^jbonarah, Touzi No. 445, and if the 
whole amount was not realised in 
•bat manner then certain provision 
was made for proceeding against other 
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property which is not material for th# 
purpose of this appeal. 

In June 1921 the decree-holders ap¬ 
plied for execution of the decree, 
there having been a default in respect 
of three consecutive irstalment* 
under the terms of the dpcree. It is 
important to bear ir mird how the 
application for execution was framed. 
The application for <xecution was 
framed as an application for execu¬ 
tion against the property referred to 
in the compromise decree and for exe¬ 
cution against that property in the 
order in which it became liable under 
the compromise decree. The mode 
in which the assistance of the Court 
was required was first of all by at¬ 
tachment and sale of the moveable 
properties of the judgment-debtors 
and secondly by attachment and sale 
of the mortgaged properties. The move- 
able properties were set out in a sche¬ 
dule, the mortgaged properties were 
merely mentioned under th e description 
given in the decree as the four annas 
share of Mouza Ghat Majbonarah, 
Touzi No. 445. The moveable pro¬ 
perties apparently could not be found, 
at all events they were not attached, 
and, as far as one can gather from 
the judgment of the Lower Courts, 
the judgment-debtors contended that 
they had no such moveable proper¬ 
ties. Having failed to effect execu¬ 
tion by attachment of those moveable 
properties, the decree-holders applied 
to the Court for attachment and sale 
of the mortgaged properties. In ob¬ 
jection to that application certain 
points were taken on behalf uf the 
judgment debtors. As already stated 
both the lower Courts dismissed those 
objections and ordered the expcution 
to proceed by attachment and sale of 
the mortgaged properties. 

The only two points which have 
been urged before us in this appeal 
are, first, that the case comes within 
the provisions of Or. 34, R. 14^ and 
therefore a further suit is necessary be¬ 
fore the mortgaged properties can be 
sold, and secondly, that the applica¬ 
tion for sale of the mortgaged pro¬ 
perties in the present executibn pro¬ 
ceedings is in fact an amendment of 
tbe execution petition which under 
the decided cases, the Court has ne 
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power to grant after registration of 
the petition. 

With regard to the first point, I 
think it is clear that the decree ob¬ 
tained in the present case is some¬ 
thing more than a decree for the pay¬ 
ment of money in satisfaction of a 
claim arising under the mortgage. 
Or. 34, R. 14 applies to a decree of 
that nature and it provides that the 
mortgagee having obtained such a 
decree shall not b* entitled to bring 
the mortgaged property to sale other¬ 
wise than by instituting a suit for 
sale in enforce ment of the mortgage ; 
and it further provides that he may 
institute such a suit notwithstanding 
anything contained in Or. 2, R. 2. 
The class of cases contemplated in 
Or. 34, R. 14 appears to me to be that 
class of cases in which a suit is 
brought upon the covenant to repay 
contained in the mortgaged deed or 
upon the debt arising out of that cove¬ 
nant or in respect of some other 
obligation arising out of the mortgage 
and not to a suit which is brought 
in order to enforce a sale of the 
morteraged properties This rule cor¬ 
responds to or rather takes the place 
of S. 99 of the Transfer of Property 
Act which is repealed by the Civil 
Procedure Code, and under the pre¬ 
vious Act it had been held that a suit 
of the nature described in Or. 34, 
R. 14, did not entitle the mortgagee to 
put to sale the mortgaged properties. 
The old enactment was, with a slight 
modification, re-enacted in the Civil 
Procedure Code and still remains the 
rule. It seems quite obvious that 
there may be very good reasons for 
refusing to allow the mortgaged pro¬ 
perties to be sold merely because the 
mortgagee has obtained a decree 
against the mortgagor, not in the form 
of a mortgage decree but merely in 
the form of a personal decree against 
the mortgagor, a decree which does 
not in any way affect the mortgaged 
properties. In such a case it is clear¬ 
ly desirable that before the charge 
upon the mortgaged properties oan be 
enforced there should be a decree 
directing the enforcement of that 
charge. The present case is one 
entirely different. The decree ob¬ 
tained in the present case was with a 
slight modification exactly the sort of 


decree obtained in an ordinary mort-| 
gage suit. The suit was a mortgage 
suit and a suit praying for the sale of 
the mortgaged properties, but by a' 
compromise between the parties in¬ 
stead of the ordinary form of mort¬ 
gage decree being: passed which wouldj 
order the judgment-debtor to pay the 
decretal sum within a certain time 
failing which it would order the 
mortgaged properties to be sold, the 
compromise decree provided that the 
judgment-debtor should pay the de¬ 
cretal amount by certain instalments 
and if he should fail in the payment] 
of three consecutive instalments then 
execution for the whole amount due 
should issue against the other proper¬ 
ties of the judgment debtors and in 
the event of the amount not beingj 
realised in that manner, against the] 
mortgaged properties. It is therefore 
clear that the decree itself in this 
case orders, in the event of default 
and in the event of the other proper¬ 
ties of the judgment-debtors proving 
insufficient, a sale of the mortgaged 
property itself, and I can see no rea¬ 
son why it should be necessary in the 
event which has happened, for the 
decree-holders to have to bring an¬ 
other suit asking again for the sale 
of the property merely because the] 
other remedy given under the decree 
has proved infructuous. This case is 
altogether different to my mind from 
the case contemplated in Or. 34, R. 14, 
and the appeal on that ground must 
fail. 

With regard to the second point, it 
has no doubt been held in the case of 
Asgnr Ali v. Troylukho Nath Ghose 
(1) that under the provisions of Or. 
21, R. 17, no amendment of the exe¬ 
cution petition is permissible after 
the petition has been registered. It 
would follow therefore that, if the 
decree-holder wishes to execute his 
decree in some manner not provided 
for by the execution petition, he must 
bring a fresh execution case for that 
purpose. In later cases, however, 
more particularly in the case of 
Jnanendra Kumar Roy v. Rishendra 
Kumar Roy (2), and a more recent 


(1) [1890] 17 Cal. 631 (F. B.) 

(2) [1918] 22 C.W.N. 540—27 G.L.J. 
398—44 1. C. 553. 
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case in this Court, Ram Sumran Pra~ 
safi T. Bahu Ram Bahadur (3), it has 
been held that an application to file a 
fresh list of properties aprainst which 
execution is sought is not an amend¬ 
ment of the execution petition. The 
present case, however, is even a 
clearer case than either of those men¬ 
tioned, because in the present case 
upon looking at the execution petition 
filed, it appears that execution was 
asked for not merely by attachment 
and sale of the moveable properties 
of the judgment-debtors but also by 
attachment and sale of the mortgaged 
properties if the former should prove 
to be insufficient. It is therefore abun* 
dantly clear that the present applica¬ 
tion to be allowed to proceed against 
the mortgaged properties comes 
directly within the execution petition 
itself, and it requires no amendment 
of the execution petition to enable the 
Court to proceed against those pro 
parties 

For these reasons, I think that this 
appeal must fail on both grounds. 
The result is that the appeal is dis¬ 
missed with costs to the respondents 
who have appeared. 

Kulwant Sahay, J. —I agree. 

Appeal dismissed. 

(3) 1923 Pat. 224—2 Pat. 328— 
4 P.L.T. 99—71 I. C. 7il. 


Ifr 1924 PATNA 23 

Dawson Miller, C. J. and 
Kulwant Sahay, J. 

Bhagwat Prashad —Judgment- 

debtor—Appellant. 

V. 

Dwarka Prashad Singh and aihers — 
Decree-holders—Respondents. 

A. A. O. No. 19 of 1923, D/-12th 
June, 1923 against the order of the 
Dt. J., Gaya, D/-17th May, 1922, 

(a) Limitation Act, Art. 182 (5)— Applica- 
<«on confirming with 0. tl Rr. 11 to H but 
returned for some other reason is not invalid. 

O. 21 Br. 11 to 11 give the particulars which 
the law requires to be stated in an application 
for execution. If the application conforms 
with those rules and is presented upon a pro¬ 
perly stamped paper it must be taken to have 
been properly presented in accordance with 
law. If not, the Court is empowered either to 
reject the application or to allow the defect 


to be remedied within a time to be fixed by it, 
It may therefore be inferred fpo" this that 
where the application is returned on the 
ground that tlie requirements of the rule have 
not been complied with and is not amended 
witbm the time fixed, it cannot be regarded as 
having been presented in accordance with law,- 
but it is uowlioro stated, that where the appli¬ 
cation conforms witli th -prescribed require¬ 
ments and is returned for some otlier reasons 
shall not be deatnod tj iiave beo i |■’•asented in 
accordance with law, 217 not fol 

[P. 2', C. 1 & 2.) 

(6) Civil P.C.. .llR.JI (.') C. rijlciition 
by all decree holders is not necessani. 

It would be straining the lang ngo of the 
rule too far to say that where tliera are more 
applicants th«n one, the verification should be 
signed by all although they are not acqminted 
with the facts of the case or tuat where one 
or more are acquainted with the facts of the 
case their verification is not sufficient. 

[.P25, C. 2 ] 

Sivpswar Dagal—for Appellant. 

S. K. Mittei —for Respondents. 

Dawson Miller, C. J.—The question 
for determination in this appeal is 
whether an application for e.'tecution 
of a decree filed on the 9th April 1922 
is barred by limitation. The judg¬ 
ment debtor who is the appellant 
before us contended before the Addi¬ 
tional Subordinate Judge that the 
decree was time barred on the ground 
that more than 3 years had passed 
since the last application for execu¬ 
tion. The question depended upon 
whether a previous application for 
execution presented on tlie 24th April 
1919 was duly made in accordance 
with law within the meaning of Art- 
182 (v) of the 1st Schedule of the 
Indian Limitation Act. It is admit¬ 
ted that if the application of the 24th 
April 1919 was duly made in accord¬ 
ance with law the present application 
is not time barred. 

The learned Subordinate Judge 
found that the previou.s application 
was duly made in accordance with law 
and dismissed judgment debtor’s ob¬ 
jection. His decision was atfirmed on 
appeal to the District Judge. From 
that decision the judgme.it-debtor has 
preferred the present appeal to this 
Court. 

The validity of the application of 
the 24th April 1919 is challenged on 
three grounds (1) that a copy of the 
record of-rights was not filed together 
with the application, (2) that no court- 
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fee was paid for the additional amount 
of interest claimed between the date 
of thp plaint and the date of the 
application, and (3) that the applica¬ 
tion was not verified by all the decree- 
holders. When the previous petition 
for execution was presented it was 
endorsed by the Sheristadar of the 
Court with a note that no court-fee 
on the increased aomunt of interest 
was filed and that copy of the record- 
of-rights was not filed but that a 
written translation of the verification 
which was in the mahajini character 
had been supplied. On the same day, 
the 24th April, 1919, the Subordinate 
Judge passed the following order:— 
Return the execution petition for 
needful and to be re-tiled in 10 days 
from this date.” 

That order apparently meant that 
lihe decree-holders were to pay the 
additional Court fee and supply a 
copy of the record-of-rights within 
10 days. The order was not complied 
with but the present petition was 
presented within 3 years. In my 
opinion it was not necessary that 
the previous application should 
be returned for the purposes 
mentioned. Order 21 rules 11 to 14 
of the Civil Procedure Code give the 
particulars which the law retpiires to 
be stated in an application for exe¬ 
cution. If the application conforms 
with thos« rules and is presented up¬ 
on a properly stamped paper, I think, 
it must be taken to have been pro¬ 
perly presented in accordance with 
law. Rule 17 of the same Order pres¬ 
cribes the course which the Court 
shall take when the application does 
not conform with the requirements 
of rules 11 to 14 and provides that the 
Court shall ascertain whether such 
of the requirements of those rules 
as are applicable to the case have 
been complied with. If they have 
not been complied with the Oourt is 
empowered either to reject the ap¬ 
plication or to allow the defect to be 
reniedied within a time to be fixed 
by it. It further provides that where 
an application is amended under the 
provisions mentioned it shall be 
deemed to have been an application 
in accordance with law and presented 
on the date when it was first pre¬ 
sented. It may perhaps be inferred 


from this that where the application 
is returned on the ground that the 
requirements of the rules have not 
been complied with and is not amend¬ 
ed within the time fixed, it cannot 
be regarded as having been presented 
in accordance with law. It is no¬ 
where stated, however, that where the 
application conforms with the pres¬ 
cribed requirements and is returned 
for some other reason it shall not be 
deemed to have been presented in 
accordance with law. On referring 
to rules 11 to 14 no provision is found 
for the payment of any Court-fee on 
the amount claimed in excess of 
that covered by the Court-fee paid 
together with the plaint or for sup¬ 
plying a copy of the record-of-rights, 
and assuming these were matters 
which the Court might require to be 
done, the failure to do them cannot, 
in my opinion, affect the validity of 
the application as such. It was con¬ 
tended. however, that the failure to 
supply the additional Court-fee was 
a fatal defect in the application. The 
application was presented with an 
8 annas stamp which is admittedly 
in accordance with the requirements 
of schedule II of the Court Fees Act 
then in force for applications of this 

nattire. The authorities are not uni¬ 
form on the question whether ad¬ 
ditional Court fee is payable on in¬ 
terest which has accrued on the 
decretal amount since the date of 
the suit and for which no Court fee 
has been paid with the plaint. But 
assuming, without deciding, that it 
was within the competency of the 
Court to require payment of the ad¬ 
ditional Court fee before it would 
order execution to proceed in respect 
of the additional amount claimed, 
such a fee was in no sense a Court 
fee payable on an application for 
execution, [t was, if payable at all, 
a Court fee payable on the plaint in 
respect of a part of the subject 
matter in dispute which could not be 
estimated at the time when the 
plaint was presented, and which it 
is not usual to exact at that time. 
The failure to pay this fee would, at 
the most, entitle the Court to hold its 
hand and refuse to allow execution 
to proceed or to dismiss the applica¬ 
tion if the fee should not be paid 
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within the time ordered, but its non¬ 
payment cannot invalidate an ap¬ 
plication for execution properly 
stamped in accordance with the 
requirements of the Court Fees Act 
and containing the particulars re¬ 
quired by the pro^ i-^ions of Order 21 
rules 11 to 14. But it was further 
contended that once the application 
was returned for amend'^^ent it could 
not be regarded as an application in ac¬ 
cordance with law within themeanin'’^ 
of Art.182 of the Limitation Act unless 
the amendment was made within the 
time ordered and the application 
again presented. In support of this 
argument the case of Gopal Sah v. 
Jankt Koer {[) was relied on. but in 
that case the original application did 
Eotcontain all the particulars required 
by S. 235 of the Coie of 1882 (now 
Order 21 rule II), and it was returned 
tor amendment within a speciQed 
time_ The order requiring amend¬ 
ment was not complied with and it 
cannot be said that the application 
was ever properly presented in ac- 
cordance with law. In the present 
case the application was not returned 
on account of any defect in supplying 

• j • In the case relied 

j ® ^ proposition was 

aid down that once the application 
IS returned for amendment of any 
kind, even though the defects had 
not Vitiated the application, it could 
not be regarded subsequently as made 
in accordance with law unless the 
defects had been cured within the 
time allowed. It was not necessary 
on the facts of the case to lay down 
any such broad proposition, and the 
judgment in that respect was criticis- 

followed in the later case 
oi Mathura Frasal v. Mt, Anurago 
Koer (2) decided by the same High 
Court in 1910. In my opinion the 
broad proposition there stated cannot 
be supported upon a proper interpre¬ 
tation of the rules of Order 21 or upon 

general principles and should not be 
followed. 

The only other question which was 
raised was that the application was 
not verified by all the decree-holders. 
Ine application was signed by 

(1) [1896] 23 Cal. 217. 

(2) [1910] 14 C.W.N. 481-5 I.C. 579. 


Firm Sukhdeo Das 25 

.. decree-holders and was 
verified by all except one. Order 
2i rule 11 (2) provides that '^ave as 
otherwise provided by sub-rule (1) 
every application for the execution 
of a decree shall be in writing signed 
and verified by the applicant or by 
some other person prcved to the 
satisfaction of the Court to be ac¬ 
quainted ^with the facts of the case. 
The certi ication in the present case 
was clearly signed by persons ac¬ 
quainted with the fact of the case 
and as they were themselves the 
decree-holders it may be presumed 
that the Court was satisfied that they 
were acquainted with the facts of the 
case. It does not appear to me that 
the application need be verified by all 
the applicants. It may well be that 
where there are a number of decree 
holders some of them are not ac¬ 
quainted with the facts of tlie ca.'^e, 
and all the law requires is that the 
application should be verified by some 
person proved to the satisfaction of 
the Court to be acquainted with the 
facts of the case. I think it \vould be 
straining the language of the rule too 
far to say that where there are more 
applicants than one the verification 
should be signed even by those who 
are not acquainted with the facts of 
the case or that where one or more 
are acquainted with the facts of the 
case their verification is not suffi¬ 
cient. In ray opinion this appeal 
fails and should be dismissed with 
costs. 

Appeal dismissed. 
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Foster, J. 

East Indian Ry. Co. and G. 1. P. Ry. 
Co. Ltd.^ —Defendants— 'Petitioners. 

V, 

Firm Sukhdeo Das and another — 
Plaintiffs—Opposite Party. 

Civ. Rev. No. 58 of 1923, D/-4th 
June* 1923, against the decision of 
the Addl. Sub-Judge, Gaya, D|-15th 
November, 1922. 

(o) Evidence Act^ S. 114—Exception not 
pleaded—Contrary should be presumed. 

where the plaintiff had expressly described 
his claim as one of compensation for non-deli¬ 
very Aod the defendant had not pleaded that 
the goods had been lost: 
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Held : that the plaintiff's case would rest 
upon the presumption that the goods were still 
in the nossesaiou of the railway company. 

[P 26 C 1 («: 2] 

(6) Railuays Act, S. 72—General Scheme of 
the section. 

The sch^m»» of the section i s that there is a 
eeneral rule at tue commencement imposing a 
genpraUiability of a considerabU extent upon 
the Iiid^nn Rail ways an I then follows a parti¬ 
cular rule as to exemption from the extensive 
provis Odfl of the first sub-section. [P 26. C 2] 
(<;) Eiidence .4r^ 5^^. lOc, a-irf lOti—Railuay 
must plmd or destruction. 

It is necessary expressly to plead “lo«3” and 
the execution of a risk note, if the defendant 
Railway wishes to escape the ordinary liabili¬ 
ties of a bailee. [P 26, 0 2) 

(d) Coutract Act, Ratification should 

be a< regards u hole. 

Obiter ;—A person cannot be allowed to 
ratify a part only of an act of another and 
reiect a part w hich is inconvenient to him. 

IP 27,0 1) 

V. C. Sj'nha and N. C. Gho.sh —for 
Petitioners. 

S' ives^'war Dayal art'! B, K. Prasad— 
for Opposite Party. 

Jadgment.—This is an application 
under ^ 25 of the Provincial Small 
Cause Courts Act. The plaintiff’s suit 
has been decreed for Rs. 490 being 
compensation for non-delivery of a bale 
of cotton consigned to the plaintiff at 
Gaya frori Bombay through the 
defendant Railway Comnanies. Each 
of the defendants has filed a written 
statement. In the plaint it is assert¬ 
ed that out of 16 bales only 15 bales 
were delivered to the plaintiff’s firm 
under open delivery and one bale was 
not deliver<»d and was found to be 
wanting. In the written statement 
there is no assertion from which it 
can be gathered even by implication 
that the bale of cotton has been lost, 
nor is there on the record any corres¬ 
pondence between the parties which 
would show that the railway has ever 
asserted that the goods have been lost 
or destroyed. When the case came 
into the Court the defendant T?ailway 
Company offered to produce evidence 
to show that the goods have been 
lost. But the learned Subordinate 
Judge held that such evidence eould 
not be then admitted. In my opinion, 
he was right in this decision. The 
plaintiff had expressly described his 
claim as one of compensation for 
non-delivery and the defendant had 
not pleaded that the goods had been 
ost. So in my opinion, the plaintiffs’ 


case would rest upon the presumption 
that the goods were still in the 
possession of the railway company, a 
presumption which may be raised, I 
think, under the terms of S. 114 
(Illustration D) of the Evidence Act. 

The rea^^on why it is so necessary 
to lay stress on the pleadings in such 
a case is this that the plaintiff has 
already a very heavy burden indeed 
and that it would not be just to 
increase that burden by excusing the 
defendant from the necessity of plead¬ 
ing ‘loss’ or destruction’. It may be 
loss in the ordinary sense of the word 
or it may be destruction by fire or 
water or vermin, but the plaintiff 
should at least have some knowledge 
that the goods are no longer in the 
Company’s possession. This is not a 
mere technicality as will be seen by 
giving careful attention to the terms 
of S. 72 of the Indian Railways 
Act. The scheme of that section 
is that there is a general rule 
at the commencement imposing a 
general liability of a considerable 
extent upon the Indian Railways and 
then follows a particular rule as to 
exemption from the extensive provi¬ 
sions of the first sub-section. Apply¬ 
ing the facts of the present case to 
that section we see that the plaintiff’s 
firm would ordinarily have the advan¬ 
tage of the terms of S. 152 of the 
Contract Act and he also has the 
benefit of calling the bailee to account 
under S. 161 of the same Act. The 
large liability of the defendant indica¬ 
ted in the first sub-section must apply 
to the present case unless the defend¬ 
ants plead and show that their res¬ 
ponsibility has been limited by lawful 
agreement. The necessity for plead¬ 
ing and showing the special facts is 
only in accordance with the principles 
of Ss. 103 and 106 of the Evidence Act. 
From this it follows that it is neces¬ 
sary expressly to plead loss and the 
execution of a risk note, if the defen¬ 
dant wishes to escape the ordinary 
liabilities of a bailee. The special 
facts of this case distinguish them 
from the case which has been quoted 
to me, G. I. P. Railway v. Jitan Ram 
Nirmal Ram (1). The facts correspond 
(1) 1923 Pat 285—2 Pat 442— 
4 P.L.T. 173—1 Pat. L.R. 169— 
72 I.C. 440. 
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rather to those of the Irish case 
reported in 2 Ir. Rep. 18^1 which was 
discussed and distinguished in H. C. 
Smith Lt 1. V. G. W. /?. aioJ Co. (2). 
Lord Buckmaster shows that the case 
then decided was treated as one in 
which ’ loss ’ had been eaded and 
shown and the Irish case was dis¬ 
tinguished by herd Buckmaster and 
Lord Wren bury in this rery respect. 

In my opinion, there has been no 
mis-application of the law in the trial 
of this case in so far as it has been 
confined to the question of compensa¬ 
tion for non-delivery by a bailee of 
property bailed. 

Holding this opinion it follows that 
I must find also that the risk-note has 
no bearing upon the case inasmuch as 
it could only be pertinent if ‘loss* had 
been pleaded. But I must refer to the 
risk note in connection with one ques¬ 
tion, which was raised on behalf of 
the applicants, the Railway Com¬ 
pany. The learnd Subordinate Judge 
held chat the liability of the plaintitf 
to the stipulation of the risk-n.te had 
not been established inasmuch as it 
was not shown that the broker Balaji, 
when he signed the risk note, signed 
under the authority of the plaintilT. 
This cannot be regarded merely as a 
question of fact, for it is obvious that 
if a conclusion of fact is arrived at 
by construction of law, the conclusion 
must involve a question of law. Now, 
in this case it may be accepted that 
the plaintitf had not expressly author- 
rised Balaji to sign for him in Bom¬ 
bay, but the question still remains 
whether the plaintitf is bound by 
Balaji’s signature. Balaji made the 
whole contract of bailment which 
included promises as to carriage, pay¬ 
ment of consideration and so on. The 
plaintitf has adopted for the pur¬ 
poses of the suit a large part of this 
contract of bailment but wishes to 
discard the portion which is incon¬ 
venient to his case. He has in fact 
adopted the whole contract of bail¬ 
ment and he has in fact ratified the 
action of Balaji in contracting on his 
behalf. It is for this reason that the 
Jaw constructively fixes him, on the 
'principle of S. 196 Contract Act, with 
the same liability as if he had given 

_ __ _ _ ♦ 

(2) [19221 2 A.C. 178. 
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*-lis aiitliority before the contract. 
But. as I have said before, this ijnes- 
tion does not, in niy opinion, arise in 
the present ca-^e. The appli nation is 
dismissed with costs. Hearing fee 
three gold fnohw'y. 

RiUi' itis‘'har<j(''l. 
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Jw'ALA Prasad and Ross, JJ. 
Savitri Thakurain —Petitioner. 

V 

Socrctanj of Sttitc —Opposite l*arty. 

Civ. Rev. No. 80 of 1P23, D/-26th 
June, 1923, against the order of 
the Sub. J., Monghyr, D/-llth 
February, 1923. 

(a) Civil P. C., 0. JS R. y (b)—GeUin(j ad 
interim allou a ice barely sufficient for main¬ 
tenance having a rick relation or appearing 
through eminent ideader are not sufficeint t(' 
dispauper. 

After the plff. was allowed to sue as pauper 
she applied in the Court for ad interim main¬ 
tenance at the rate of Its. 3,000 per month. 
The Court allowed her a maintenance of 
Rs. 200 a month during the pendency of the 
litigation, A petition was then filed on behalf 
of Government under 0. 33, R 9 (b) to dis¬ 
pauper the plaintitf upon the ground that by 
reason of her having received tb'i sum of Rs. 
5,538 as arrears and of her being allowed 
receive in future Rs. 200 per month as her 
maintenance allowance, she had ceased to be a 
pauper and consequently she ought not to be 
allowed to continue the prosecution of her 
suit as a puper. 

Held that siie was not liable to be dis¬ 
paupered. The facts that she was living with 
her cousin a Vakil who probably was support¬ 
ing her and carrying on the litigation on her 
behalf and also that she had appeared before 
the Court throu jh eminent counsel are immate¬ 
rial especialh wh‘’a there is nothing vo hows 
under what arrangement the learoeJ counsel 
appeared for her in the Court and there is no 
affidavit to show ti;at she liad incurred an 
expense on account of the aforesaid Counsel, 
or that her cousin v\as financing her. either 
in supporting her or in defraying the cost of 
the litigation. The word ‘means* in clause 
(b) of R. 9 is to be interpreted with the help of 
toe definition of pauper referred to above in 
R. 1. 61 1. C. 958 Dist. 1 Ch. D. 471 
Not foil. (P 28, C 2 & P 29, C 1] 

(b) Civil P, C., O. 3S R. 1—English lav is 

different from Indian Law, 

« 

No Courtfee is payable upon a bill or plaint 
of England and only the costs of conducting 
the litigation such as, payment of fees to 
lawyers etc., has to be incurred. This cir- 
cumstance has been taken into consideration 
in the latter portion of explanation to R. 1 of 
Order 33 which says that where no such fee 
is prescribed, the pauper must show that he is 
not entitled to property worth one hundred 
rupees. [P- 32, c, 1) 



28 Savitri Thakurain t. secy, of 

K. B. Duff, Hasan Iman, Murari 
Prasa'I an'i L. R- Jha for the 
Petitioner. 

Pultnn Ahmw^—ior the Crown. 

S. N. PnUt-ior Opposite Party. 

Jwala Prasad. J.— This is an ap¬ 
plication ag^ainst an order of the 
Subordinate Judge of Monghyr, dated 
the 11th February, 1923, in Title Suit 
No. 103 of 1920, dispaupering the 
plaintiff under Order 33, rule 9(b), 
Code of Civil Procedure. 

The plaintiff’s husband Ugrah 
Mohan Thakur died sometime in 1914, 
leaving a large estate yielding an 
annual income of Rs. 1,30,000 besides 
houses tc.. worth eight or nine lakhs. 
The opposite-party (defendant) is 
now in possession of the estate hav¬ 
ing obtained letters of administration 
of a will said to have been executed 
by the deceased husband of the plain¬ 
tiff-petitioner. She now disputes the 
will and has brought a suit in the 
Court of the Subordinate Judge of 
Monghyr for recovery of possession 
of the properties belonging to her late 
husband. She applied to be allowed 
to sue in forma pauperis and after 
contest by the opposite-party and the 
Government she was adjudged a 
pauper on the ’‘Sth August, 192u, and 
was allowed to sue as such. The 
order of the learned Subordinate 
Judge was upheld by this Court. The 
. plaintiff applied in the Court below 
for an a! intrrim maintenance at the 
rate of Rs. 3,000 per month, and she 
based her claim for this amount upon 
a will . of her husband said to have 
been executed in 1908 which pur¬ 
ports to give her Rs. 500 a month as 
maintenance and a house in Calcutta 
yielding about Rs. 500 a month which 
subsequently was sold for Rs. 1,07,000 
and another house in Benares. The 
will which was probated and on the 
basis of which the opposite-party is 
in possession of the properties, how¬ 
ever, allowed her a maintenance al¬ 
lowance of Rs. 100 a month only. 
Taking all these circumstances into 
consideration, the learned Subordi¬ 
nate Judge allowed her maintenance 
of Rs. 200 a month during the 
pendency of the litigation. On the 
12th August, 1921, in pursuance of 
this order, she received a sum of Rs. 
2100 probably on account of her ar¬ 
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rears of the aforesaid maintenance. 
Between the 20th January, 1922, and 
the 25th April, 1922. she received Rs. 
1238-11-6. From May, 1922, to Dec¬ 
ember, 1922, she got Rs. 600. Thus 
up to the 25th April, 1922, she had 
received in all Rs 5,538. On the 1st 
February, 1923, a petition was filed 
on behalf of Government under 
Order 33 rule 9 (b) to dispauper the 
plaintiff upon the ground that by 
reason of her having received the 
aforesaid sum of Rs. 5,538 and of her 
being allowed to receive in future 
Rs. 200 per month as her maintenance 
allowance she had ceased to be a 
pauper and conseque»^tly she ought 
not to be allowed to continue the 
prosecution of her suit as a pauper. 
The application of the Secretary of 
State for India was taken up on the 
11th February. 1923. On that date 
t^e petitioner-plaintiff applied for 
time for filing her objection. This 
was refused by the learned Subordi¬ 
nate Judge on the ground that the 
application was not homo fi iv, and on 
that very day, the Court after hear¬ 
ing the parties passed its order al¬ 
lowing the petition of the Secretary 
of State and withdrawing its former 
order allowing her to sue as a pau¬ 
per, and she was directed to pay the 
proper Court-fees bv the 10th March, 
1923. The learned Subordinate Judge 
says that the amount, of Court-fees 
was the first charge and that the 
plaintiff was bound to pay the same 
and not to spend the aforesaid sum 
of Rs. 5,538 which was paid to her, 
for payment of debt or any other 
purpose and that she really did not 
stand in need of the afo^'esaid sum 
to meet her maintenance charges 
inasmuch as she was living with her 
cousin Babu Ram Kishun Jha, a 
Vakil of Darbhanga, who probably 
was supporting her and carrying on 
the litigation on her behalf. He also 
refers to the fact that she had ap¬ 
peared before him through eminent 
counsel. In this Court also on her 
behalf eminent counsel appeared, but 
there is nothing to show under what 
arrangement learned counsel appear¬ 
ed for her in the Court below and in 
this Court. No affidavit has been 
filed to show that she had incurred an 
expense on account of the aforesaid 
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CouT‘sel. Therefore, this considera¬ 
tion in itself is not sufficient to dis¬ 
pauper her. Similarly there is 
nothing to show that her cousin Ram 
Kishun Jha is financing her, either 
in supporting her or in defraying the 
cost of the litigation. There is no 
statement of the said Vakil on the 
record. There is, therefore, nothing 
to show that the said gentleman is 
taking more interest in the lady than 
what he is naturally expected to take 
being a relation of her. 'I’o have 
sympathy and to render assistance to 
a relation is different from incurring 
heavy expenses on behalf of that 
relation. This circumstance also is, 
therefore, not sufficient to dis-pauper 
her. She had received the sum of 
Rs. 5,538 piece meal and on different 
dates, long before the application of 
Government to dis-pauper her was 
filed. None of these payments, made 
at one time, approached Rs. 3,000 the 
sum necessary to pay the Court-fee 
upon the plain% so that she was not 
at any time in possession of the 
entire sum necessary to pay the 
Cour -fees. It is said that she should 
have accumuiatod the said sums until 
they reached Rs. 3,000 and then paid 
the Court-fees and should not have 
spe)it the sums in paying her credi¬ 
tors on account of debts incurred for 
maintaining herself. Such a condi¬ 
tion was not imposed upon her either 
on the date when the order allowing 
her a/ intf'rim maintenance allowance 


was pisscd or on the dates that the 
several payments were made by the 
opposite party and received by her. 
The said payments were made as her 
maintenance allowance with effect 
probably from the date of the death 
of her husband which happened in 
l91l. It was, therefore, understood 
that she had already incurred expens¬ 
es in maintaining herself, so that she 
was entitled to have the arrears of al¬ 
lowance of the said maintenance. She 
in her affiiavit in this Court says 
that t iH sums paid to her were spent 
* on pJ^rsbnal expenditure soon after 
they Were received leaying her in 
the'same straitened circumstances as 
bef 

This stateffi'cht ‘‘does not' seem to 
be'' unpatiir^l' “ or iii any way 
Untrue coFfafiiiefln'ig thb" ^direuinstah'- 


ces in which she was placed 
on the death of her husband. With- 
6ut going into the legal aspect of the 
question, to require her to have 
accumulated the aforesaid sum and 
to have paid the court-fees, is to give 
charity by one hand and to withdraw 
it by the other. The learned Sub¬ 
ordinate Judge thinks that he was 
justified in doing so by reason of an 
application made by tlie lady on the 
2lst August, 1^20. The learned Sub¬ 
ordinate Judge says. 

From the order-sheet, dated the 
2lst August, 1920, it appears that 
she had filed a petition that she was 
willing to pay the court-fees if Ks. 
3,000 was paid to her and which she 
was willing to accept under protest.” 

In that petition she says. 

“That in the course of her cross 
examination the learned Govern¬ 
ment Pleader in consultation with 
the pleaders for defendants Nos. 1, 5 
and 6, and your petitioner believes, 
with the consent of such pleaders, 
suggested to your petitioner as to 
whether or not, she was prepared 
to pay Rs. 3,000 for court-fee on 
getting the same from defendant No. 

1 on account of the allowance men¬ 
tioned in the (spurious) will pro¬ 
pounded by defendant No. 1. 

“ That your petitioner has been 
advised and she accordingly submits 
that if the defendant No. i pays 
your petitioner a sum of R.s. 3,000 
on condition that the said su n will 
be deducted from any sum d»icreed 
payable to your petitioner in this 
suit on account of mesne-profits, 
maintenance or otherwise, she is 
prepared to receive the sum with¬ 
out any way admitting expressly or 
impliedly the genuineness or validity 
of the said will or that she is bound 
by any provisions appearing in the 
said will for her and is willing to 
pay court-fee out of such sum as 
full court-fee on her plaint. 

“ That as the said suggestion was 
made with the consent of the plea¬ 
ders of defendant No. 1 your peti¬ 
tioner has reason to believe that 
the defendant No. 1 will be found 
willing to pay the said sum of Rs. 
3,000 on the conditions hereinbefore 
menfioned. 
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“ It is accordingly prayed that the 
Court will be pleased to direct the 
defendant No. 1 to state whether 
he is willing to pay a sum of Rs. 
3,000 to your petitioner through her 
pleaders for payment of court-fee 
on the conditions hereinbefore stat¬ 
ed, within a reasonable time, and 
if he shows his willingness, he may 
be directed to pay the sum at an 
early date. ** 

The Court referred the petition to 
the pleader of the opposite-party by 
its order of the 21st August, to in¬ 
timate to the Court if he was will¬ 
ing to pay the said sum of Rs. 
3,000 on the condition mentioned in 
the petition to the lady. On the 
27th August, 1920, the opposite- 
party (defendant in the case) filed 
a petition stating that he was. 

“ Unable to pay the sum of Rs. 
3.000 for payment of court-fee as he 
holds a decree for costs amounting 
to a very large amount against her.’* 
The terms of the aforesaid peti¬ 
tion were mentioned to ihe lawyers 
representing the opposite-party in 
this Court and they intimated that 
they were not willing to accept the 
terms proposed by the lady in the 
said petition. 

It is obvious that there was not 
the faintest suggestion made in the 
application by the lady that the sum 
of Rs. 3,000 would be paid as couH- 
fee by her out of her ad interim 
maintenance allowance. She suggest¬ 
ed the payment of the court-fee 
out of the sum paid by the defend¬ 
ant on condition that the said sum 
would be deducted from any sum 
decreed payable to her in the event 
of her succeeding in the suit on ac¬ 
count of mesne profits, maintenance 
or otherwise. No legitimate infer¬ 
ence, therefore, can be drawn from 
the petition in question as to any 
obligation on her part to pay the 
court-fee of Rs. 3,000 out of the 
sum of Rs. 5,538 received by her 
as maintenance allowance un dif¬ 
ferent dates. 

Now, has she under the law ceas¬ 
ed to be a pauper ? “ Pauper ** has 
been defined in rule 1 of Order 33 
thus : 

** A person is a pauper when he 
is not possessed of sufficient means 


to enable him to pay the fee pres¬ 
cribed by law for the plaint in 
such suit, or, where no such fee is 
prescribed when he is not entitled 
to property worth one hundred rupees 
other than his necessary wearing 
apparel and the subject-matter of the 
suit ” 

On the 28th August 1920 the Court 
below after hard contest on the part 
of the defendant and Government 
held that she was a pauper, in other 
words, that she was. “ not posses¬ 
sed of sufficient means to enable 
her to pay the fee prescribed by 
law for the plain’^. ” that is, Rs. 
3,000 as court-fee. 

Clause (b) of rule 9 empowers the 
court to dispauper her and to with¬ 
draw the original order allowing 
her to sue as a pauper when, as the 
clause says, it appears that her 
means are such that she ought not 
to continue to sue as a pauper. The 
word “ireans” in this clause is to 
be interpreted with the help of the 
definition of pauper referred to above. 
To apply clause (b) of r. 9 to this 
case, therefore, the Court could dis¬ 
pauper her when her means were 
such as to enable her to pay the 
court-fee of Rs. 3,000 upon the plaint. 
On the 1st February, 1923, when the 
application of Government was made 
or on the 11th February, 1923, when 
the Oourt dispaupered the plaintiffs, 
there is nothing to show that she 
had with her Rs. 3,000 to pay the 
court-fee, or that she had the means 
to pay the same. The sums previ¬ 
ously paid to her were, as she says, 
not in her hands at the time as they 
were spent just after they had been 
received. 

The learned Government Advocate 
argues that she ought not to have 
paid off her debts incurred on ac¬ 
count of her personal maintenance, 
but ought to have saved out of the 
sums received by her Rs. 3,000 in 
order to pay the court-fees and 
that her means which were not 
sufficient at the time when the or¬ 
der of the 20th Augus^ 1920, was 
passed had considerably improved on 
account of her being allowed a 
maintenance allowance of Rs. 200 a 
month and that therefore her means 
in February were such that she ought 
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not to b« allowed to continue to 
sue as a pauper. In support of this 
contention the learned Government 
Advocate quotes the case relied up¬ 
on by the Court below, viz.^ Mul- 
dappa V. Budramrna (1). The learned 
Subordinate Judge says. 

“ No doubt this ruling was not on 
an application made under Order 3^^ 
r: le 9, C. P. C. but the principle to 
my mind should be the same for 
an application under O. 33, r. 9, C’ 
P. C. also. ’* 

In that case, it appeared and in 
fact the plaintiff admitted that sub¬ 
sequent to the date of the applica¬ 
tion for leave to sue as a pauper, 
she had received a large sura of 
money from the persons against 
whom she intended to file the suit, 
but she had paid away that amount 
to a creditor. Mr. Justice Napier 
says. 

“ There was no dispute that at the 
<iate of her application, she was a 
pauper. The point taken is that hav¬ 
ing been in possession o^ funds after 
application, the plea would fail and 
that she could not receive it, by paying 
the money away. There is onauthority 
on this point but I think the conten¬ 
tion is well founded and that the 
Court had no jurisdiction to make the 
order, once it had ascertained that 
she had ceased to be a pauper after 
the date of the application.” 

We have not got any further detail 
of the case ; we do not know what 
sura was required to pay the Court-fee 
and what sum she came into posses¬ 
sion of before her application for 
leave to sue as a pauper was disposed 
of. All that we know is that a larger 
sum was received probably much 
larger than was needed for her main¬ 
tenance and bare subsistence. We 
also do not know whether the sum 
received was for her maintenance or 
a gift or such as she was entitled to, 
making that receipt as an asset in 
her hands wherewith she could pay 
the Court-fee. It is not safe to 
apply the decision in that case when 
the facts are not sufficiently mention¬ 
ed therein, in order to find out the 
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reasons which weighed witii the 
learned judge in arriving at his con¬ 
clusion It may also be passingly 
mentioned that this was a de.dsion of 
a Single Judge. I do not think that 
that case applies to the present case. 

The next case is one which my 
learned brother got hold of and for 
which I am very much indebted to 
him. It is In Re Atkin’s Trust, 
Smith V. Atkin, (2). In that case the 
lady who obtained leave to prosecute 
her claim in the action in forma 
pauperia was entitled as tenant for 
life to hare an incorne amounting to 
£52 a year under the very settlement 
which was the foundation of the 
action. Eve, J., held that the “lady, 
being entitled to this annuity 

although subject to the qualified 
restraint which I hare mentioned, 
cannot establish that she is not 

worth £25” 

Mr. Luxmoor who appeared for 

the lady contended that she only had 
£52. 5s. 5d. per annum payable quar¬ 
terly and after providing for her 
maintenance it would not be possible 
to save £25 before the action would 
come on for trial. The learned 

Government Advocate in this case 
says such an argument would not be 
of avail to the plaintiif in withholding 
payment of the Court-fee payable 
upon the piaint and in asking to be 
allowed to continue to sue as a pau¬ 
per. The argument of Mr. Luxmoor 
does not seem to have been expressly 
met in the case, but it seems not to 
have been impliedly accepted inas¬ 
much as the lady in that, ca.se was 
dispaupered. The decision of Eve, 
J., was under the Supreme Court 
Rules in England in force at the 
time when his decision was passed, 
under which the applicant had to 
show that she was not worth a sum 
exceeding £25 a year excluding wear¬ 
ing apparel and the subject-matter of 
such proceedings. The annuity allow¬ 
ed to the lady in that case was £52. 
5s 5d. that is, almost double the amount 
required to disallow her to continue her 
action as a pauper. The limit of £25 


(2) V 909] 1 Oh. D. 471—78 L. Ch. 
307—99 L. T. 877, 
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was subsequently raised to £50. That 
was the law of 1922. But in 1923 
the law of England seems to have 
undergone further modification. It 
now »*eqiiires that the applicant's 
means should exceed £50 and also 
that his income is at least £2 a week, 
and in some special cases at the 
discretion of the judge £4 a week. 
iSow this modification is in favour 
of an applicant applying for leave to 
sue as a pauper. It means that 
besides possessing an income of £50 
he must also have £2 a week or in 
some cases £4 a week. The latter 
additional circumstance is probable 
with a view to secure maintenance 
charges, the minimum of which is 
prescribed to be £2 a week for a man 
in England and according to the 
circumstances of a particular case 
£4 a week. The argument of Mr. 
Euxmoor in the aforesaid case based 
upon the maintenance charges being 
not taken into consideration in dis¬ 
posing of the application for leave to 
sue as a pauper would perhaps have 
received better consideration if the 
present rule Pad been in force at the 
time when Eve, J. pronounced his 
judgment. The decision in that case, 
therefore, to my mind is not applica¬ 
ble to the present case. There is 
another reason and perhaps a stronger 
one why the case in England should 
not apply to the law in this country. 

I ^To Court-fee is payable upon a bill 
r plaint of England and only the 
osts of conducting the litigation 
uch as, payment of fees to lawyers 
tc., has to be incurred. That circum- 
tanoe has been taken into consi- 
eration in the latter portion of ex- 
ilanation to rule 1 of Order 33 which 
ays that where no such fee is pres- 
iribed, the pauper must show that he 
s not entitled to property worth one 
lundred rupees. In England he will 
lave now to show that he has not 
property worth £50 plus a weekly 
income of two pounds or four pounds 
as the case may be. The present case 
is not covered by the latter part of 
the exception to rule 1. It is equally 
not governed by the law in England. 
Here the plaintiff was required to 
pay at one^me a sum of Rs. 3,000 as 
Cduvt^fee M'poii her plaint^ and the 
Court had to see whether she had 
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the means to do so. In my opinion, 
the monthly allowance of Rs. 200 a 
month allowed to her is not a sufficient 
means to enable her to pay the said 
Court-fee. She can never at one 
time receive Rs. 3,000 unless the 
arrears of the allowance accumulated 
to that extent. She could not be 
expected to raise any loan on the 
strength of the monthly allowance 
which is only a ^ interim and not a 
sufficient sec^l^ity for R.s. 3,000 which 
would cover fifteen months’ allow¬ 
ance, assuming that she starved her¬ 
self all that time. 

Therefore, I do not agree with the 
view taken by t'ne Court below or with 
the argument of the learned Govern¬ 
ment Advocate in the case that the 
means of the lady in February, 1923, 
were such as to withdraw the order 
already granted to her to sue as a 
pauper, or not to allow her to continue 
her suit in forma pauperis. Mr. Palit 
has been heard on behalf of F. A. 
Savi who applied to be made a party. 

The application is, therefbre, allow¬ 
ed with costs. T^'e order of the 
Court below is set aside. Hearing 
fee three gold 'mohurs. 

Ross, J.—I agree. 

Rule vtade absolute. 
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Dawsok Miller, c. J., and 
Kulwant Sahay, J. 

Raghunath Sukul and anot/ur— 
PlaiDtiHs—Petitioners. 

V. 

Ramrup Raut an-t of/«>rj;~Defend- 
anfcs—Opposite Party. 

CiTil Key. No. 10 of 1923, Decided on 

4th June, 1923 against the order of the 

bub.J.. Muzaiferpur, D/. i6th Novem- 
ber, 1922. 

Civil P C.,Sch. II Cl. I-*'AU the parties- 

^nt^ested, mean i>,Crested in the subject of 
reference and not all partus to suit. 

The worvls “all parties interested ’* do not 

p^***'^® to the suit, 
but all the parties interested in any matter in 

difference between them which they wish 
to refer. ^ gj 

parties to a 
applicHtion for an 
order of rejerence in order to make the sub¬ 
mission valid. It IS only necessary that all 
the parties .nterwted in the subject matter of 

joined in the sub- 

iDi8Sioii« 24 A* 229 A ppl jp gg q 

Naresh Chandra Ray for Siva,land an 
Rat for Petitioners. 

s. P. Forma—for Opposite Party. 

Dawson Miller, C. J.— This is an 
application in revision on behalf of 

the Plaintiffs in the suit against an 
order of the Subordinate Judge of 
Muzafferpur. The matters in differ¬ 
ence between the parties were referred 
to arbitration by the Court. The 
arbitrators made their award in due 
course. It was presented for filing in 
Court and the Plaintiffs petitioned 
the Court to pronounce judgment 
according to the award. The learned 
oubordinate Judge refused to file the 
award or pronounce judgment in 
accordance therewith on the ground 
that he had no jurisdiction as all the 
parties to the suit had not properly 
submitted the matters in difference 
between them to arbitration in accord¬ 
ance with Cl- 1 of the second scho- 

Civil Procedure Code. 

The suit was instituted by the Plain- 
tins agamst a number of Defendants, 

claiming a declaration 
®P3“®‘o»and recovery of possession 
fu ® kathas of land of which 

tbey had been dispossessed by the 

Defendants. The land consisted of 
1924 P—5&6 
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numerous plots and the case of the 
Plaintiffs was that each of the Defen¬ 
dants had dispossessed them of .sneci- 
hc plots, the nu nber.-^ and areas of 
which were specified, and that the 
Defendants severally were in separate 
possession of one or more of tae said 
plots. Although only one suit was 
brought against the several Defend¬ 
ants, there were really separate 
causes of action against the diJere- t 
defendants severally in respect of the 
plots of which they sepiruely were 
in Do.ssession. Refoie the matters 
were referred to arbitration, Balgo- 
bind Nunia, one of the Defendants in 
the suit, dud and his two sons 
JNathuni and Manu were substituted 
as his representatives in the suit. A 
written statement was filed on behalf 
of the other 14 Defendants in which 
they contended inter alia that they 
were each in separate possession of 
specific plots bearing a separate 
rental and that one suit was not 
maintainable against all of them. No 
written statement was filed on behalf 
of iVlanu and Nathuni, the sons of the 
deceased Defendant Balgobind Nunia 
On the 25th of January 1922, the 
Plaintiffs and each of the Defendants 
including Nathuni and Manu filed a 
petition praying that the disputes 
between them should be referred to 
arbitration. On that petition an 
order was passed referring the mat¬ 
ters in dispute between the parties to 
arbitration. After the award was 
made and signed by the arbitrators it 
was duly presented for filing in Court 
A petition was then filed on behalf 
of Nathuni and Manu, the sons of 
Balgobind Nunia, through Balgobind 
Raut, their uncle, objecting that the 
reference was invalid inasmuch as 
they were minors at the time when 
the reference was made and were not 
properly represented in the suit by a 
guardian a / litem. The learned Judge 
considered that in these circumstances 
there was no proper reference within 
the meaning of Cl. 1 of the second 
schedule of the Code and that he had 
no jurisdiction to receive and file the 
arbitration award. He accordingly 
rejected it and ordered the suit to 
proceed. 

The question for determination is 
whether the Court had jurisdiction to 
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file the award and pronounce judg- m 
ment in accordance therewith in so a; 
far as it disposed of the matters in n 
dispute between the PlaintitTs and a 
Defendants other than Nathuni and c 
Manu. The determination of the ii 
quesiion depends upon the proper n 
construction to be placed upon the s 
first clause of the second schedule of p 
the Code. The clause provides as s 
follows; “(1) Where in any suit all i 
the parties interested agree that any t 
matter in difference between them 1 
shall be referred to arbitration, they ] 
may, at any time before judgment is t 
pronnxirc d, apply to the Court for ; 
an order of reference. {2) Every such . 
application shall be in writing and 
shall state the matter sought to be 

referred." . , xv . 

It must be borne in mind tnat there 

was no objection to the arbitration 

award taken by any of the partips 

except the Defendants Nathuni and 

Manu, but the learned Subordinate 

Judge was of opinion that the whole 

award was void and was not effective 

against any of the parties. The 

Petitioners do not contend that the 

award was effectivp against the two 

objectors who in fact were minors at 
the time when they were substituted 
in place of their deceased father. 
They contend, however, that the 
award is binding upon the other 
Defendants and that it ought to have 
been acnepted in so far as it deals 
with the matters in dispute between 
the Petitioners and those Defendants, ■ 
and that judgment ought to have 
been pronounced in accordance there¬ 
with. In my opinion the Petitioners’ 
contention is right. There were in 
fact a number of matters indifference 
between the Plaintiffs and the 
various Defendants to the suit. It 
can hardly be suggested that the 
submission to arbitration is bad on 
the ground that it does not refer to 
arbitration all the matters that may 
be in dispute between the parties. 
The clause in terms provides that 
where all the parties interested agree 
that any matter in difference bet¬ 
ween them shall be referred to 
arbitration, they may apply to Court 
for a reference, and sub-ol. (2) pro¬ 
vides that the application shall state 
the TnAtter sought to be referred. It 


may well be that some of the parties 
are interested in certain of the 
matters in dispute only, whilst others 
are interested in other matters, and 1 
can see no reason why all the parties 
interested in one or other of the 
matters in difference between them 
should not agree to refer their dis¬ 
putes, if there are other matters 
still to be determined in the suit It 
is conteTided on behalf of the objec¬ 
tors, however, that the words “ all 
the parties interested" mean all the 
parties interested in any part of the 
subject-matter of the suit and unless 
all the parties to the suit agree there 
can be no reference to arbitration 
upon any point. I do not think that 
this is the proper interpretation of 
the clause. In my opinion the words 
“all the parties interested" do not 
mean necessarily all the parties to 
the suit, bnt all the partits interested 
in any matter in difference between 
them which they wish to refer. In 
the present case although the Plain¬ 
tiffs were interested in the whole 
subject matter of the suit the Defend¬ 
ants respectively were intereated 
only in separate and specific plots in 
respect of which the suit was brought. 
They had no interest at all in the 
plots claimed from the other Defend- 
I ants. I can find nothing in the wor-i 
• ding of the clause to prevent any ofl 
! the parties submitting to arbitration! 

1 the matters in dispute between therm 
i merely because some other parties toj 
, ■ the suit, who have no interest in that 
3 subject-matter, have not concurred. 

in the reference. I assume, of course, 
r that all the parties interested in 
1 the subject-matter of the reference 
e have agreed to refer I'hat suhject- 
e matter to arbitration. The ground 
t upon which the objection is 
e based is that Nathuni and Manu were 
n not properly parties to the suit at all 
o as they were not represented by a 
y guardian ai litein and therefore no 
3 . effective submission to arbitration on 
it their part was possible. The logical 
le result of this situation will be that io« 
t- so far as they were concerned there 
:o was no reference to arbitration at alb 
ft They, however, were in no way 
o- concerned with the matters in dispute 
te between the Plaintiffs and the other 
It Defendants and ex hypothesi they were 
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not even parties to the suit. The 
arbitrators, however, have made an 
award not only in respect to the 
mailers properly referred but in 
respect to the matters in dispute bet¬ 
ween the Planintiffs and the two 
minors which were not validly refer¬ 
red at all. Must it be said then that 
the whole award is bad merely because 
the arbitrators have dealt with 
masters outside the terms of the 
reference in so far as the reference 
was legal and binding? The answer 
to this question appears to me to be 
contained in CL 12 of the schedule. 
That clause provides that the Court 
may, by order, modify or correct an 
award, where it appears that a part of 
the award is upon a maUer not 
referred to arbitration and such part 
can be separated from the other part 
and does not affect the decision on the 
matter referred. The rules in the 
schedule clearly contemplate a case 
where the arbitrators in m^king their 
award have gone outside the legiti¬ 
mate subject-matter of the reference. 
If that part of the award which deals 
with matters outside the reference can 
be separated from the other part, 
without affecting the decision on the 
matters referred, the Court may in 
such a case modify or correct the 
award. In my opinion the course 
which the learned Subordinate Judge 
should have taken was to modify the 
award in so far as it dealt with the 
interests of Nathuni and Manu and 
to give effect to the rest of it which 
dealt with the interests of the other 
parties with which the objectors were 
in no way concerned. 

Certain cases in which the inter¬ 
pretation of the first clause of the 
schedule has been under consideration 
were referred to in support of the 
objectors’ contention. In none of the 
cases were the facts similar to the 
present. In each of them where tlje 
submission was held to be bad it was 
on the ground that certain parties 
interested in the subject-matter of the 
reference had not been parties to the 
submission. In Dooly Ckaml v, 
MdJtivji Musaji (1) the suit was aga¬ 
inst the members of a partnership to 

tt) 11916] 25 C. L. J. 339—21 C.W.N. 
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recover certain moneys. All the 
matters in difference between the 
parties in the suit including the ques¬ 
tion of costs were submitted to arbi¬ 
tration. Two of'the D-fendants, one 
of whom was a member of the part¬ 
nership and clearly interested in the 
subje 't-matter referred, were not 
parties to t-ie submission. It followed 
therefore that all the parties interest¬ 
ed in the matters in diiierence which 
were subtnitt.d to arbitration had not 
agreed to the reference. The Court 
accordingly set aside t he award on the 
ground that no valid reference had 
been made. The award in that case 
directly aifected the interest of the 
partner who had not joined in the 
submission and made him liable with 
the other partners for the payment of 
a certain sum of money. Without his 
concurrence the interests of the part¬ 
ners. as a whole, could not be referred 
to arbitration as they were jointly 
interested with him. 

It is significant that the clause 
under the pre?ent Code diifers from 
that in S. 506 of the Code of 1882. 
The previous sect’on read as follows:- 
**lf all the parties to a suit desire that 
any matter in difference betweea 
them in the suit be referred to arbitra¬ 
tion they may at any time before 
judgment is pronounced apply to the 
Court for an order of reference. ** 
Some doubt arose as to whether it was 
necessary before a reference could take 
place under that section that all the 
parties to the suit should concur in the 
submissionor whether asubmission was 
valid if made with the concurrence of 
all the parties interested in the matter 
submitted. In Pitam Mut v. iSa liq Ati 
(2) it was held that the words “all the 
parties to a suit” in S, 50u of the 
Code of 188^ referred to th*» succeeding 
words of the same section ‘any matter 
in dirference between them in the suit* 
and did not necessarily include parties 
who never put in any appearance ia 
the Court and between whom and any 
of the parlies to the submission there 
was not in fact any matter in differ¬ 
ence in the suit. I'he wording of the 
present Code appears to me to set the 
matter at rest in accordance with the 


(2) [1902] 24 Ail. 229—(19U2) A.W.N. 
19. 


1924 Patna 


Mode Narain v.Bikram Singh (Das, J.) 


J6 

decision arrived at by the Allahabad 
Court in the last meiuioned case. In 
jmy opinion it is not necessary that 
ail the parties to a suit should concur 
in an application for an order of 
reference in order to make the submis¬ 
sion valid. It is only ne essary that 
jail the parties who are interested in 
the subject-matter of tim reference 
should have joined in the submission. 

The order of the learned Judge will 
De set aside and the case will be 
remitted to the lower (’ourt to deal 
with it under cl 1'2 of the second 
schedule of the Civil Procedure Code 
with the direction to separate such 
part of the award as deals with the 
interests of Nathuni and Manu from 
the other part of the award and to 
give effect to ^he award in so far as 
it deals with the matters in ditference 
between the Plaintirts and the other 
Defendants by hling the same and 
pronouncing judgment in accordance 
therewith. 

The Petitioners are entitled to the 
costs of this application and to the 
costs of the objection petition in the 
■ lower Court. 

Kulwant Sahay, J.—I agree. 

Petition aUowe<L 
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Das and Bucknill, JJ. ^ 

Mode Narain Singh — Plaintiff— 
Petitioner. 

V. 

Bilcram Singh —Defendant — Oppo¬ 
site Party. 

Civ. Rev. >o 416 of l'J22, Decided 
on 9th April, 1923. aeainst the order 
of the Sub-Judge, Gaya, D/-'8th Nov¬ 
ember 1^22. 

(а) Civil P. C.,S. 115—Lower Cf*urt not 
tidering the point of limitation — Eevision lies» 

Where taere is uotbiug in tbe judgiueut of 
the Lower Court to indicate that it considered 
at all tbe point as to limitation in setting 
aside an ex-parte decree, Higb Court will 
interfere in revision. 

(б) Civil P. C., 0. 16 R. I — WUnedaes Absent^ 
Farther opportunity should beallowed. 

Where a party sumrootied two witnesses to 
give evidence in the case and they were not 
present on the day when the Court proceeded 
to try tbe case. ' 

Held the Court must give an oppurtuipity to 
the petitioner to call those two witnesses. 

iP 35C 21 


N- K. Prasad —for Petitioner. 

B. K. Prasad —for Opposite Party. 

Das, J. —This application is directed 
against an order of the learned Sub¬ 
ordinate Judge dated the 18th Novem¬ 
ber, 1922. The petitioner obtained an 
cX'parte decree on the 22nd May 1922 
as against the opposite party. On the 
Ibth July 19-2 the opposite party 
applied for setting aside the 
decree under Order 9, rule 13. The 
application was on the face of it 
barred by limitation and it was neces¬ 
sary for the opposite party to establish 
that his application was made within 
tiiirty days from the date he became 
aware of the ex-parte decree against 
hin\. The learned Vakil appearing 
on behalf of the opposite party states 
before us that, there are materials in 
the record which would enable the 
Court to come to the conclusion that 
as a matter of fact the application 
was made within time. That may be 
so, but there is nothing in the judg-. 
mert of the learned Subordinate Judge! 
to indicate that he at all considered! 
the point as to limitation. The order 
of the learned Subordinate Judge 
must be set aside, and the case 
remanded to him for disposal accord¬ 
ing to law. 

The learned Vakil for the petitioner, 
states to us that he summoned two 
witnesses to give evidence in the 
case and that they were not present 
on the day when the learned Subor¬ 
dinate Judge proceeded to try the 
case. He complains that it was not 
his fault that his witnesses were not 
present in Court and that the learned 
Subordinate Judge should have taken 
steps to have them produced in Court. 
We think that the position taken up 
by the learned Vakil is right. The 
learned Subordinate Judge must give 
an opportunity to the petitioner to 
call those two witnesses. The peti¬ 
tioner is entitled to the costs of this 
application : hearing fee one gold 
mohur. 

Bucknill, J. —I agree. 

Case remanded* 
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MULHOK AND BUCKNILL, JJ. 

{Mt Bihi) Zain<tb and another —Judg¬ 
ment-debtors—Petitioners. 

paras Nath —Auction-Purchaser— 
Respondent. 

Civ. Rev. No. 86 of 1923» Decided 
on 15th June, 19i3 against an order 
of the Adil. Dt. J., Patna. D/-31st 
January, 1923. 

. (a) Ciwil P. Cs, 0. 2S R, 98—No limitation 
to issue notice ii imposed. 

The law requires that ibe applicatif>a to 
deposit should be male within 30 days of the 
'fale. But it does not impose any period of 
limitation for the issue of notice required 
jby R. 93, 37 B. 387 Foil. 3 P. L. T. 33fi Diss. 

I IP 37 C 2J 

, (6) Civil P, C., S. 215 — Wrong view of law 
of limitation—No revision lies, 

I 

i Where the Court held that the applioante 
were not entitled to fret the sale set aside 
beoause they bad failed to serve the auction 
purchaser with a notice under O. 31 R. 93 
within one month of the sale. 

. ffe/d. that this was a wholly erroneous 
view of the law of .limitation, bnt all the 
tame it wasa decisionarrive'i at with jurisdio- 
iioD and it cannot, be revised under 8. 115. 
40 A. 435 U“f. IP 38 C 2J 

{e) Oovernme'it of I^'dia Act^ 8. iO"— 
lige'tceof petitio'>ers- Powers arenot to be used. 

Tbe powers of superintendence under Gov¬ 
ernment of India A^'t 3. 107 are not to be 
lightly eieriised especially where the peti¬ 
tioners were guilty of negligence. (P 39 C 1] 

Mohamed Hasan Jan and Ahmad 
Bma^iot Petitioners. 

Shiveshwar Dayal and Aditya Narain 
Lall^for Respondent. 

' Mullick, J.—This application has 
been made against an order passed 
by the Otficiating Additional District 
^Judge of Patna, on the 31st January, 
1923, reversing the order of the Sub¬ 
ordinate Judge of Patna, dated the 
10th May, 1922. It appears that on 
the 18th April the Subordinate Judge 
of Patna sold certain immoveable 
'properties belonging to the two 
petitioners and their co-judgment- 
. debtors in execution of a money 
'decree. On the 5th May the peti- 
j tioners applied for permissir^n to 
deposit the money under Order 21 
Rule 89 0. F. O. and to have the sale 
8ot aside. On the same date the 


decree-holder made an application 
stating that he had received the full 
amount of his decretal claim from the 
judgment-debtors and asking that the 
payment should be certified. On the 
6th May the petitioners deposited in 
Court the compensation due to the 
auction-purchaser. On the same date 
the auction-purchaser paid into Court 
the balance of the auction-purchase 
money. Thereupon the Subordinate 
Judge adjourned the case till the 10th 
May in order that the petitioners 
might produce a treasury Ohalan 
showing that the necessary sums had 
been paid into the treasury On the 
10th May the case was duly put up 
and the sale was set aside. AgainsI 
this order the auction-purchaser ap¬ 
pealed to the Additional District 
Judge, who held that as the auction- 
purchaser had not been made a party 
to the proceedings within one month 
of the date of the sale the deposit 
could not be accepted. He accord¬ 
ingly set aside the order cf the Sub¬ 
ordinate Judge and directed that the 
sale should be confirmed. The pre¬ 
sent application is made against the 
Additional District Judge's order. 

It is urged by the petitioners that 
the learned Additional District Judge 
declined to exercise jurisdiction in 
refusing to accept the deposit. Now 
Order 21 Rule 9i C. P. C. nowhere 
speaks of the auction-purchaser being 
made a party ; it provides that no 
sale can be confirmed or set aside 
unless notice of the application has 
been given to all persons affected 
thereby ; and in my opinion tbe rule 
means that the Court is incompetent 
to make any order at all till such 
notice has been given. The duty of 
moving the Court to issue notice lies 
of course upon the applicant and all 
that the * ourt has to do is to give him 
a reasonable opportunity for doing sa 
On d< fault the Court may dismiss the 
application, and there is no obliga¬ 
tion upon the Court to issue a notice 
of its own motion without the as¬ 
sistance of the appUcint. The law 
requires that the application todepo 
sit should be made within 30 days of 
the sale. But it does not impose any 
period of limitation for the issue of 
notice, and so it has been held in 
Oanesk Bab Naik v. Viihal Vaman 
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Mahalya (1). It is not clear whether 
the learned Additional District Judge 
was of opinion that the period of 
limitation for the i^sue of notice was 
30 days or whethes he was of opinion 
that there must be an express prayer 
to make the auction-purchaser a 
party to the proceedings within that 
period. In either event his view of 
the law is wr-mg. The learned Addi¬ 
tional District Julge, however, relies 
on the decision of a single Judge of 
this Court in Sumitra Kw^r v. 
Damri L'lll (i) which fallows a deci¬ 
sion of the Cilcntta High Court in 
Ajitif lin A'nnul v. L. Ko'iia Buc (3). 
It seems to have been held in these 
cases that the applicant mu-t make 
the auction purchaser a party to the 
proceedings within one month. 

If the V ew of the leirned Judges 
was that notice must be issued upon 
the auction-purchaser within one 
month, then I must respectfully 
differ. All that the law requires is 
that the deposit shall be made within 
one month of the sale. 

With regard to the contention that 
the auction-purchaser must be made 
a party, the law does not in terms 
require him to do so, but assuming 
that it does I have not been able to 
obtain from the learned Vakil for the 
opposite party any precise exposition 
of the applicant's duty in this matter^ 
In the present case the applicants 
stated in the body of their petition 
the name and address of the auction- 
purchaser and asked that the sale 
should be set aside after payment of 
Rs. 175, as compensation to the auc¬ 
tion-purchaser. I fail to see why 
this was not an application to make 
the auf'tion-purchaser a party. The 
fact is that as soon as the notice is 
issued upon him the auction-purchaser 
becomes a party to the proceedings 
and it is, therefore, unnecessary to 
make a special prayer of adding him 
as a party. There is no prescribed 
form of application and in my opi¬ 
nion in the present case there was a 
sufficient application for the service 
of notice upon the auction-purchaser. 

(1) [1912] 37 Bora. S87—15 B. L. R, 

‘244—19 I. O. 475. 

(2) [19211 2 P.UT, 336-62 I. O. 61 

(3) 119191 50 I. 0. 5. 


The Subordinate Judge, therefore, 
acted without jurisdiction in setting 
aside the sale without fixing a date 
for hearing the auction-purcha<;er. 

The learned Additional District 
Judge, therefore, had jurisdiction to 
set aside the learned Subordinate 
Judge’s order and to remand the case 
for the i-ssue of notice upon the auc¬ 
tion-purchaser or to dispose of the 
matter finally himself. It appears 
that as all parties alfected by the sale 
were before him he cho<e the latter 
alternative and he held that the ap-j 
plicani.s were not entitled to get th« 
sale set aside because they hadfailedl 
to serve the auction-purchaser with! 
a notUe within one month of the! 

sale. I 

Now it is true that this was a whol-j 
ly erroneous view of the law of limi-l 
tation, but all the same it was a| 
decision arrived at with jurisdictionj 
and it cannot, therefore, be revised! 
under S. 115 C. P. C. The principle! 
is now too well settled, but we have 
been invit d by the learned Vakil 
for tha opposite-pirty to refer to 
Fazal Rah v. Marizur Ahmad (4) bo- 
cause the facts of that case are some¬ 
what similar to the facts before us. 
There the sale was held by the Col¬ 
lector on behalf of the Civil Court 
and the deposit was made in the 
Court of the Collector because the 
Civil Court was closed. The Civil 
Court of first instance set aside the 
sale, but the appellate Court con¬ 
firmed it and upon an application for 
revision being made to the High 
Court it was held that parties could 
not by a resort to the revisional 
jurisdiction secure the benefits of an 
appeal and that a Court of competent 
jurisdiction having held that the 
deposit had not been made within the 
specified time the decision could not 
be interfered with under 3. 115 C.P.O. 

In my opinion the order of the 
Additional District Judge though 
erroneous was final and it cannot be 
revised in the exercise of our revi¬ 
sional jurisdiction. 

It has, however, been urged thstt 
we should interfere in the exercise on 
cmr powers of superintendence, bad 
those powers are not to be lightly! 


(4) [1918] 40 All. 425. 
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exercised. The petitioners were ask¬ 
ing for what was really an indul¬ 
gence and it was their duty to see 
that the statute was complied with. 
If they had put in the process fee for 
the issue of the notice at the time of 
the deposit the Subordinate Judge 
would probably not have disposed of 
the case till notice had been served. 

I In ray opinion tbe petitioners were 
guilty of negligence and wo should 
not exercise our powers under S. 107 
of the Government of India Act in 
their favour. 

The application will, therefore, be 
dismissed with costs: healing fee 
two gold mohurs. 

Bucknill, J. —I agree. 

Application ifismissed. 
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Foster, J. 

The East Indian Railway Company — 
Petitioners. 

V. 

The Nadio Coal Company—Opposite 
Party. 

Civ. Rev. No. 87 of 1923, Decided on 
6th June, 1923 against tlie order of the 
Small Cau4e Court Judge, Dhanbad, 
D/- 18th January, 1923. 

Railwai/8 Aclt S. 72 — Contmet contrarf/ to 
Biak note—Contract Act Sa. 51 & 65 apply. 

The ordtDary law as to the performance of 
contracts to be found in Ss. 51 and 52 of the 
Contract Act applies where the Railway makes 
a special contract CO t'ary to Risk note. The 
individual with whom the contract is made 
can take advantage of the contract. [P. 40 C. 1] 

N. C. Sinka, B. B. Qhosh and N. C. 
Chosh —for Petitioners. 

S. C: Mazumdar — for Opposite 
Party. 

Foster, J. —The plaintiff received 
an order from one Raj Mohan Saha of 
Raiganj District, Dinajpur to send him 
a certain amount of coal. The plain¬ 
tiff company not having that coal 
engaged the assistance of a firm Mat- 
roo Mai whose colliery is adjacent to 
that of the plaintiff. Matroo Mai 
apparently as agent of the plaintiff 
loaded the waggon and consigned it 
and the plaintiff’s manager had before 
this signed the risk note in Form H* 


The consignmen^• arrived at a station 
Waria where the axle of a wheel of 
the truck became hot and the coal had 
to be taken out and put into another 
truck. For a considerable time the 

consignment w js lost siglff uf and at 

last in about five months after the 
date of consignment it reached Rai¬ 
ganj Raj Mohan Sa‘^a suspected that 
the weight of the coal was only about 
half of wbat had been consigned and 
it is his evidence that he agreed to 
take delivery if the Railway Com¬ 
pany on their behalf would weigh or 
measure the amount of coal so deli¬ 
vered. He got a letter from the East 
Indian Railway Company stating that 
the Eastern Bengal State Railway was 
being asked to have the coal re-weigh¬ 
ed by measurement, the standard 
being 63 cubic feet to a ton. J’he East¬ 
ern Bengal State Railway refused to 
do this and the consignee Raj Mohan 
on his part refused to taka delivery. 
The plaintiff now has sued for com¬ 
pensation for tnis non-delivery alleg¬ 
ing that the consignee has not paid 
him the price of the coal. The suit 
has been decreed against the defen¬ 
dant No. 1, the East Indian Railway 
Company and dismissed against defen¬ 
dant No. 2, the Eastern Bengal State 
Railway. 

It is urged that the plaintiff has no 
cause of action and cannot sue as 
plaintiff. As it appears to me the 
plaintiff was in fact the consignor 
and Matroomal was the plaintiff’s 
agent- It is al<o urged that the plain¬ 
tiff cannot sue unless and until the 
consignee took delivery. I fail to 
appreciate this contention for rea¬ 
sons whicji I shall give presently. 

The third point that is argued is 
that the risk note exonerates the 
Railway from all claims based upon 
short delivery. It seems to me that 
the plaintiff can claim that there has 
been no delivery of the consignment. 
The plaintiff has shown that he offer¬ 
ed to take delivery on re-weighment 
and the East Indian Railway Com¬ 
pany, the present applicants, agreed 
to this ; so the performance of the 
contract was based upon reciprocal 
promises, of which obviously the prior 
in order of se^^uence was the promise 
to weigh or measure. When the 
Company failed to perform its 
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promise to weigh or measure the con- 
signee was at liberty to protect his 
own interest by refusing to take deli¬ 
very. The matter is quite outside the 
question whether there was a ri>k 
note or not and it depends on the 
[ordinary law as to the performance of 
Icontracts to be found in Ss. 51 and 52 
lof the Contract Act. Reading the 
judgment of the Subordinate Judge it 
seems to me that he must have this in 
his mind in the last paragraph of his 
judgment. It is no answer to this 
argument to quote the well-known 
rule that the railway has no obliga¬ 
tion to weigh goods before delivery ; 
for it is obvious that if the Railway 
makes the special contract to wtigh, 
the individual with whom the con¬ 
tract is made can take advantage of 
the contract. The defendant Com¬ 
pany has not disclosed the amount of 
.loss, nor in fact asserted a loss : so 
jthe amount of damages could not be 
‘Other than that decreed. I see nothing 
that is against the law in the decision 
arrived at by the learned Subordinate 
Judge. The application is rejected 
with costs. Hearing fee three gold 
mohurs. 

Application rejectol. 
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MULLICK AND BUCKNILL, JJ. 

Ak/iaJ Khalifa —Petitioner, 

V. 

Ramlal Marxcari and nnotfur—Oppo- 
Party. vu. "m 

Civ. Rev. No 120 of 1923, Decided on 
19th June. i9i , against an order of 
the Sub J., Maiibhum, D/-20th Janu¬ 
ary, 19 J 3. ' jyifi jNif, 

Limitation Act, S. 14—Order made not vith- 
out jurindicfion but j.a.’sed too late—Time 
occupied cannot be excluded. 

The reject ion of Mn application that a certain 
decretal debt be entered i i the acbedule of 
creditors of the J. P. during insolvency pro¬ 
ceedings for want of affidavit ia not due to any 
defect of jurisdictiou and S, li is not appli¬ 
cable. (P. 41 C. IJ 

A. K. Ray- for Petitioner. 

R. C. Rai —for Opposite Party. 

Mullick, J .—This is an application 

under S. 25 of the Provincial Small 
Cause Courts Act against an order 


passed by the Subordinate Judge of 
Manbhum on the 20th January 1923. 
The petitioner made an application 
on the 1st August 1917 to be declared 
an insolvent. On the 1st November 
191/ the Court made an order of ad¬ 
judication. On the 3rd August 1917 a 
creditor named Nagarraull, the pre¬ 
decessor of the opposite party, got a 
Small Cause Court decree for Rs 260. 
On the 14th May I9U the minor sons 
of Nagarmull applied to the Insol¬ 
vency Court to be entered in the 
/schedule of creditors but on the lltb 
February 1922 that application was 
rejected. On the 21ri March 1922 
the District Judge called upon the 
appliccnt to make an application for 
his discharge and on the v7th October 

1922 as the applicant did not comply 
with that order the District Judge 
annulled the order of adjudication. 
Thereupon the opposite party made 
an application to the Subordinate Judge 
for the execution of their Small Cause 
Court decree. On the 2i'th January 

1923 the Subordinate Judge held that 
the decree was not barred by limi¬ 
tation and that execution should pro¬ 
ceed. Against this order the present 
application for revision has been 
male by the applicant. 

Now if the Insolvency .Act of 1920 
applies to the ca«e, then it is clear 
that under S. 78 the decree-holder is 
entitled to a su.spension of the period 
of limitation during the insolvency 
proceedings provided he has proved 
his debt in the manner required by the 
Act. It is admitted that he has not 
pr/'ved his debt and therefore if the 
Act of 1920 applies to the case the 
decree-holder cannot be permitted to 
maintain his execution application. 

If on the other hand the Insolvency 
Act of 1:07 applies, then there is 
nothing in the Act which entitles 
the decree holder to a suspension 
of the period of limitation between the 
date of application, that is, the 1st 
August 1917 and the date when the 
adjudication was set aside, namely, 
the 27th October 1922. 

The only mode in which the learned 
Counsel for the Opposite Party seeks 
to save limitation is by a resort to 
S. 14 of the Limitation A^t. He points 
out that on the 16th January 1920 the 
decree-holder made an application to 
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the Insolvency Court asking that his 
name should be entered in the sche- 
idule of creditors and that on the 11th 
February 19!2 the Subordmate .Tud<'e 
disposed of that application with the 
remark that it could not be entertain- 
nd be'ause it had not been supported 
•y affidavit according to law. In my 
opinion the rejection of that applica¬ 
tion of the l6th January 1920 was not 
due to any defect of jurisdiction and 
S. 14 0 . tho Indian Limitation Act is 
not applicable. 

That hoing so, time began to run 

against the detiree-holder from the 

date of his decree, namely, the 3rd 

Aueust 1917 aid on the date when he 

applied to the Subovdinate Judge for 

leave to execute, the decree was 
barred. 

Therefore whether the Act of 1920 

or the Act of 19(t7 is applicable, in 

either case the decree is barred by 
limitation. ^ 

In my opinion the learned Subordi- 

nate Judg^ was wrong in allowing the 
execution to pro^eel. FTi*- order wi I 

therefore be sot a^ide and this appli- 

catton will be allowed with costs; 
hearing fee one gold mohur. 

Bucknill, J.—I agree. 

Revision allowe d. 
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Judge of Avrah by way of tender in 
satisfaction or discharge of two mort¬ 
gage debts due tD the oppesite party 
mo-tgagees. On the 29th June the 
mortgagees filed a petition objecting 
to the tender on vaeious g-:ounds and 
the Subordinate Judge instead of dis- 
posin^g of the petition su mnarily al¬ 
lowed the parties ti ne to coinpro nise 
the case. Finally there was no corn- 
pro uise and on the :.^9th July 192? the 
ouberdinate Judge made th ' follow¬ 
ing order:— Hazri on behalf of both 

parties filed. Ordered that the case 
be deposed of.” 

On the face of it the order does not 
seem te hi ve-y clear; but having 

regard to the pipers on the record it 

seems that what the ‘Subordinate 
Judge deeded was that as the tender 
was not accepted the case was dispos¬ 
ed of, and the mortgagor was entitled 
to withdraw his money. On the 29th 
November 19i2 the mortgagees ;/,p- 
Pcehending that the mortgagor was 
about to carry out the order of the 
Cou -t filed an appli'*ation that a cri- 
minal case of theft in connection 
with mortgage deeds was pending 
against the mortgagor and praying 
that the money might not be paid 
over to the mortgagor till the disposal 
of that case. 
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MULLtt K aN(j BaCKNiLL, JJ. 
Mt, Ratna ^oer—Petitioner. 




Jf/. Nanha'd and others — Opposite 

Farty, 


Civ. Rev. No. 155 of 19?3/ Decided 

again^^t an ord:r of 
the Sub. J. 1st Court, Arrah, DZ-llth 
April 1921. 

S. 8S—Teider refused can no 
tonger be claimed. 

Once thp toad.-p by depo« t in Court by mort- 
pgor IS p. fused by mortgagee, the 1 Iter enn 
not cla-m to t>ike the money under that lender, 
wnicti is I o longer outst mding {'*, - 2 C. IJ 

Mahabir Prasad~~ty: PetHioner. 

Raghunandun Prasad—fot Opposite 

party. 

MulHch, J.—On the 13th June 1922 

deposHfd a sum of Rs. 
S,»25 in the Court of the Subordinate 


On the 4th December, 19?2 the mort¬ 
gagor applied for the return of the 
money but the Subordinate Judge 
directed that the payment should be 
withheld till the disposal of the cri¬ 
minal case. On the 11th April 1923 
the case was heard in the presence 
of beth sides, the criminal case by 
that time having been disposed of and 
having ended in the acquittal of the 
mortgagor. On that day the mort¬ 
gagees finding that the money was 
about to be returned to the mortgagor 
suddenly changed their mind and 
intimated their willingness to accept 
the tender in full discharge of their 
dues. The Subordinate Judge allowed 
the prayer and directed that the 
meney should be paid to the mortga¬ 
gees upon their executing a security 
bono to refund the money. Here 
again U is not at all clear why the 
Subordinate Judge allowed the mortga¬ 
gees to reconsider their decision after 
the tender had been once refused. In 
ray opinion the Subordinate Judge 
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had no power to direct the money to 
be paid to the mortgagees when the 

I ender was no longer open. After 
he dispose.l of the case on the '^9th 
fuiy 1922 there was no other tender, 
ind the money was the mortgagor’s 
non y and the mortgagor was entit- 
ed to withdraw it at her own pleasure. 
Bi-ing therefore of opinion that there 
was no t nd r outstanding the order 
iirecting the money to be paid to the 
mortgagees seems to have been made 
without jurisdiction. 

It is also not clear how a security 
bond was taken, for S. of the 
Transfer of Property Act does not 
authorize the Court to take any 
security bond from any party. 

The result is that the order of the 
Subordinate Judge will be set aside 
and the mortgagor will be entitled to 
withdraw the money and the mortga¬ 
gees must pursue such remedy as 
they may think fit for the recovery 
of their mortgage debt. 

The application is allowed with 
costs : hearing fee one gold mohur. 

Bucknill, J.—I agree. 

Petition allowed. 
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Bucknill. J. 

Lachmi Narain Marwari and a/to- 
ther —Petition ers. 

V. 

King Emperor —Opposite Party. 

Criminal Ref. No. 224 of 1923, Deci¬ 
ded on 3rd May 1923, against the 
order of the Addl. Dt. Mag., Dhanbad, 
D/-2nd December, 1922. 

Public Oambting Act, S, $—^foney found on 
the person of the accused is not to be conjiseatedt 

In the ordinary case of money found in the 
possession of a (lerson who is discovered in a 
gaming bouse such money is not capable of 
being forfeited. Everything found on the 
premises or on the persons there which is 
surely tainted with the gaming mark, that is to 
say, "Reasonably suspected to have been used 
or intended to be used for the purpose of gam¬ 
ing*' is liable to forfeiture and may or may not 
be returned under the discretion of -ihe Magis¬ 
trate under the provisions of S. 8 but not other¬ 
wise. 28 A. 270; 41 A. 366. Foil. [P 46 C 1] 

Janak Kishore —for Petitioners. 

Bucknill J.—This was an applica¬ 
tion in criminal rerUional jurisdiction. 


It is made on behalf of two persons 
who were prosecuted and convicted of 
an Oifence against the provisions of 
S. 4 of the Public Gambling Act 
(1867). They w ere convicted by the 
Senior Deputy M igi-itrate of Dhanbad 
on the 2nd De -ember 19 2 ; they plea¬ 
ded guilty. The first applicant was 
fined Rs. 4h and the second applicant 
Rs. 25. When the Police raided 
the premises where the gambling was 
going on they searched the pet'^ons of 
the applicants and took from them a 
considerable sum of money which the 
learned Vakil who appears on behalf 
of the applicants informs the Court 
was of the value of about Rs. IQu. 
After the conviction the applicants 
made an application to the Deputy 
M gistratfc asking for a return to 
them of the money which had been 
found in their possession by ihA Police. 
I take it that this money would 
certainly have been available for the 
purpose of paying- the fine, but I 
understand from the learned Vakil 
who appears on behalf of the appli¬ 
cants that the fine.s were paid and 
that the application for refund of the 
money seized upon their persons was 
made after such payment Now, on 
the 2nd December the Deputy Magis¬ 
trate of Dhanbad passed the following 
order:— 

‘‘ The money found on the persons 
who visited the gaming-house for 
gimbling has been forfeited to Go¬ 
vernment.** 

From this order the applicant* 
applied to the AddiMonal District 
Magistrate of Dhanbad who, however, 
although he thought that the matter 
presented considerable legal difficulty, 
did not think that it was within his 
province to refer the case to this Court 
merely to obtain a correct interpreta¬ 
tion of the law, which he considered 
was somewhat doubtful. He accord- 
ingly refused to make any reference 
to this C ourt and a rule was accord¬ 
ingly obtained in revisional jurisdic¬ 
tion from Mr. Justice Mullick and 
Mr. Justice Maepherson on the 18th 
April last. The matter has now come 
up before me. 

I think that it is important to con¬ 
sider the words of the section of the 
Act under which it is said that the 
accused were convicted. S. 4 reads 
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WhoeTer is found in any such 
bouse, (such house htTO means com¬ 
mon gaming house) tent, room, space 

or Walled enclosure, playing or gam¬ 
ing with cards, dice, counters, moneys 
or other instruments of gaming, or is 
found there present for the purpose of 
gaming, whether playing for any 
wager, stake or otherwise, 
shall ba liable, on conviction b fore 
any Magistrate, to a tine not exceed¬ 
ing one hundred rupees, or to impri¬ 
sonment of either description, as 
defined in the Indian Penal Code for 
any term not exceeding one month ; 
and any person found in any common 
gaming-house during any gaming or 
play.ng therein shall be presu.ned, 
until the contrary be proved, to have 
been there for the purpose of gaming.” 

Magistrate of a District or 
other officer invested with the full 
powers of a Magistrate or the Dis- 

trict Superintendent of Police, upon 
credible information, and after sueh 
inquiry, as he may think necessary, 
has reason to believe that any houie, 
tent, room, space or walled enclosure 
18 used as a common ga ning-house. 

he may either himself enter, or by 
his warrant authorise any officer of 
Police not below such rank as the 

Lieutenant-Governor shall appoint in 

this behalf, to enter, with such assis¬ 
tance as may be found necessary, by 
night or by day, and by force if neces¬ 
sary, any such house, tent, room, 
space or walled enclosure, and may 
either himself take into custody, or 
authorise such officer to take into 
custody, all persons whom he or such 
officer finds therein, whether or not 
such parsons may be then actually 
gaming ; 

and may seize or authorise such 
officer to seize all instruments of 
gaming, and all money and securities 
for money, and articles of value, 
reasonably suspected to have bean 
used or intended tc be used for the 
purpose of gaming, which are fcmd 
therein ; 

and may search or authorise such 
officer to search all parts of the house, 
tent, room, space or walled enclosure 
which he or such officer shall hare so 
antered, when he or such officer has 
reason to beUere that any instru- 
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menu of gx ning are conceabd thore- 

Hi. and al; o the persons of th ese whom 

he or sueh officer so tikes into 
cust )dy ; 

and may s hze or authorise such 
officer to and t.iko p)>^ 3 ssion of 
all inst u oeius of gaming found upon 
such S3a.‘oii.'' 

Und ' ' S. 8 it is 1 lid d >wn :— 

On convi.'t oti of any person for 
keeping or uiifig any sii ffi co n non 
ga ning house, o‘ b^ing p 'esont there¬ 
in, fo.‘ the pu 'pose of ga ning the 
convicting Vligia-ato -nay o;d'r all 
the instruments of gaming found 
therein to be d st 'oyed, and may also 
order all or any of the securities for 
money, and other articles seiz d, not 
being instru nent; of ga.ning, to be 
sold and conve -ted int) money, and 
the proceeds thereof with all moneys 
seized therein to be forfeited ; or in 
his discretion, may order any part 
thereof to be returned to the persons 
appearing to have been severally 
thereunto entitled ” 

Now, it is quite clear to my mind 
that what is liable to forfeiture are 
those things which may be reasona¬ 
bly suspected to have been used or 
intended to be used for the purpose of 
gaming. It is impossible, I think, to 
suggest that the private property of 
an individual who is found gaming in 
a gaming-house could bo seized and 
forfeited unless it was quite clear that 
there was attached to su h private 
property the t tint that it was reasona¬ 
bly suspected to have been used or 
intended for the purpose of gaming. 

It may be said that even with regard 
to such tainted things the Magistrate 
has a discretion to order their return 
in whole or in part to whom they 
belonged. But the law itself provides 
the penalties by way of fine and 
imprisonment for the offence; and 
over articles, which cannot be clearly 
regarded as being tainted with the 
reasonable suspicion of having been 
used or intended to be used for the 
purpose of gaming, I think, that it 
must be clea* that the Court had no 
jurisdiction whatever. It is said, if 
that was so, circumstances might 
arise which might on the one hand 
render the provisions of the Act some* 
what nugatory ; whilst, on the other 
hand* they might render the position 
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of the person convicted to one of the 
utmost hardship and injustice In 
illustration of the first proposition it 
is pointed out that, if money found 
on a person discovered in a gaming¬ 
house Cai'T'.ot be seized and forfeited, 
the probubility would be that, im- 
. jdiately upon the least alarm, the 
gamblers would at once put in. 
their pockets all the moneys on 
the premises. On the other hand, to 
illustrate the latter position it is per¬ 
fectly easy to imagine a case where 
a person, in possession of a very 
large sum of money which had not 
been used and which he had no 
intention whatever of using for 
gaming, paid a visit to a gaming 
establishment, he might find that he 
forfeited the whole of his property 
under the provisions of this section— 
a result which I do not think the 
Legislature could ever have contenj- 
plated or hioh the construction of 
the Act itself will permit. It must 
be judicially clear that the money or 
articles seized are reasonably sus¬ 
pected to have been used or intended 
to be used for the purpose of gaming. 
It is obviously quite impossible for a 
Magistiate definitely to say, without 
proof, what amount of money found 
on an individual in a gaming house 
has been us(d for gan ing or is in¬ 
tended by its owner to be used in 
gaming. It is also equally impossible 
for a Magistrate, without proof to 
say that articles of value such, for 
example, as a watch or rings found 
on the person of an individual dis¬ 
covered in a gaming-house, may have 
been intmded to have been used or 
may have been usvd as pledges or 
securities for money wigerod- The 
learned vakil wL o appears on behalf 
of the applicant was unable to find 
any aulhoritv dealing with this mat¬ 
ter under the provisions of the 
Bengal Gambling Act (1867), Bwt 
he drew my attention to several cases 
which have been decided in the High 
Court of Allahabad under the pro¬ 
visions of the Public Gambling Act, 
1867. This Act is not quite identical 
with the Bengal Gambling Act (1867) 
but is in many respects very similar. 
S. 4 reads:— 

“Whoever is found in any such 
house, walled enclosure, room or 


place, playing or gaming with cards* 
dice, counters, moneys, or other ins¬ 
truments of gaming, or is found 
there present for the purpose of 
gaming, whether playing for any 
money, wager, stake or otherwise, 
shall be liable to a fine not exceeding 
one hundred rupees, or to imprison¬ 
ment of either description, as defined 
in the Indian Penal Code, for any 
term not exceeding one month, and 
any p.,rson found in any common 
gaming-house during any gaming 
or playing therein shall be presumed, 
until the contrary can be proved, to 
have been there for the purpose of 
gaming.” 

S. 5 read*?:— 

“If the Magistrate of a District, or 
otficer invested with the full powers 
of a Magistrate or the District Super¬ 
intendent of Police, upon credible 
information, and after such enquiry 
as he may think necessary, has 
reason to believe that any house, 
walled enclosure, room, or place, is 
used as a common gaming-house, 
he may either himself enter, or by 
his warrant authorise any otficer of 
police, not below such rank as the 
Lieutenant Governor or Chief Com¬ 
missioner shall appoint in this behalf, 
to enter, with such assi>tance as may 
be found necessary, by night or by 
day, and by force if necessary, any 
such house, walled enclosure, room, 
or pla'^-e, and may either himself take 
into custody, or authorise such otficer 
to take into custody, all persons 
whom he or su'h otficer finds therein, 
whether or not then actually gi ing; 
and may seize or authorize such 
otficer to seize ail instruments of 
gaming and all moneys and securities 
for money, and articles of value, 
reasonably suspected to have been 
u-sed or intended to be used for the 
purpose of gaming, which are found 
therein; and may search or authorize 
such otficer to search all parts of the 
house, walled enclosure, room or 
place, which he or such otficer shall 
have so entered, when he or such 
otfi'er has reason to believe that any 
instruments of gaming are con¬ 
cealed therein, and also the persons 
of those whom be or such otficer 
so takes into custody; and may 
seize or authorise such officer to seize 
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and take possession of all instru¬ 
ments of gaming found upon such 
aearch.** 

Whilst S. 8 reads:— 

“On conTiction of any person for 
keeping or using any such common 
gaming-house, or being present there¬ 
in* for the purpose of gaming, the 
oonricting Magistrate may order all 
the instruments of gaming found 
therein to be destroyed, and may 
also order all or any of the securities 
for money and other articles seized, 
not being instruments of gaming to 
be sold and converted into money, 
and the proceeds thereof with all 
moneys seized therein to be forfeited; 
or in his discretion, may order any 
part thereof to be returned to the 
persons appearing to have been 
severally thereunto entitled.” 

It will be observed at once that, 
although slightly diiTering in detail, 
these sections correspond very closely 
to the sections of the Act which is 
applicable in this province. In the 
case of Emperor v Tota (1), it was 
held that where persons were found 
gaming in a public place under cir¬ 
cumstances to which S. 13 of the 
Public Gambling Act (1867) was 
applicable although :nstruments of 
gaming, etc., could be seized by the 
police, there is no authority for the 
confiscation of money found with the 
persons arrested. S. 13 of the Act 
applicable to the United Provinces 
correspond to our S. 11 relating to 
playing for .money in any public 
market, fair, street, place or thorough¬ 
fare. The case is not altogether 
Identical with that which is now 
before me and some distinction is 
drawn between the position which 
exists under the provisions of S. 13 
and that which exists under the pro¬ 
visions of S. 8. The difference lies 
apparently between the wording of 
the sections as in the one case it 
deals with gaming in a common gam¬ 
ing-house and in the other case 
gaming in a public place. In the 
case of Emperor v. Tulla (2), it was 
held by Mr. Justice Lindsay that in 

(1) [1904] 26 All. 270—11904) A.W. 

N. 11. 

(2) [1919141 All. 366—17 A.L.J.368— 

21 Cr.L.J. 42—54 I.C. 250. 
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the case of men convicted under 
S. 3 or 4 of the Public Gambling Act, 
1867, the law doe-^ not confemplate 
the confiscation of money found on 
the pe''s:)n of the accused. His Loi*d- 
ship in his decision ob^er'-'cs:— 

“ This case has b ^en vefo'*red to by 
the Sessions Judg' of Saha-anpur 
forth* pu'p^s-’s »f iiwing anovdar 
piss'd by a M -gist’ite sot aside. 
The Magist‘:*xte w is doiling with a 
case under the Ginbling Act and 
after c'lnvict'ng the p rcsons who 
were accused h fore h m he made an 
order confiscating so ne of the money 
which was found in possession of the 
persons conceded. The Judge, I 
think, is right in saying that the 
law does n )t contvnplate the 
confiscation of the money found 
on the persons of the accused. I 
accept the recommendation of the 
learned Judg) and direct that the 
order of confiscation be set aside.” 

The decision in this case (decided 
in 1919) seems to have been at 
variance with the decision of Mr. 
Justice Rafiq in Emperor v. Kifa. 
yat (3) where his Lordship thought that 
an order ordering the confiscation of 
money found on the premises was a 
legal order. The report, however, 
is not very clear. It would seem, 
so far as I can gather, that the' 
order of the Magistrate was directing 
confiscation of the money found in 
the house. I cannot see that it was 
an order ordering the confiscation of 
the money found on the persons of 
those who were in the common 
gaming-house. The head-note is 
probably incorrectly reported. For it 
reads:— 

“A conviction und^r S. 3 or S. 4 of 
the Public Gambling Act, 1867, 
differs from a conviction under S. 13, 
in that in the case of the latter the 
forfe ture of money found with the 
persons convicted is not lawful, but 
in the case of the frivner the for¬ 
feiture of money or securities for 
money found in a common gaming¬ 
house is lawful.” 

This head-note may perhaps be a 
little misleading and both the 

(3) [1918] 41 All. 272—17 A.L.J. 64— 
20Or.L.J.133—49 1:0.165. 
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decisions of Mr. Justice Rafiq and Mr, 
Justice Lindsay may be capable of 
reconciliation. I have myself no 

I iabt that in the ordinary case of 
)ney found in the possession of a 
rson who is discovev^d in agiming- 
use such money is not capiblj of 
ing fovfeited. The Act pi*ovides 
1 penalties Everything found on 
e premises or on the persons there 
aich is surely tainted with the 
lining mark, that is to say, if we 
e the words of the section, “reason- 
ily suspected to have been used or 
tended to he used for tho purpose 
gaming" is liable to forfeiture and 
ay or may not be returned under 
le discretion of the Magistrate under 
le provisions of S. 8 but not ether¬ 
ise. 

The order therefore of the Deputy 
Magistrate of Dhanb id dated the 2.id 
Decemb.r 1922 will be set asidr. The 
money seized by the Police from the 
two applicants must be refunded to 
them. 

Application allowed. 


« 1924 PATNA 46 

Mullick and bucknill, JJ. 

Ablul Hami I — Accused — Peiitioner. 

v. 

King Emperor — Opposite Party. 

Criminal Rev. No. 257 of 1923, 
Decided on 8th June, 1923 against 
the decision of S. J., Purnea, D- 
3rd April I 23. 

CTimtr.Ql P. C.. Ss. 206 and 567—S'. 206 Does 
not apply n fitre warrant is issued or accused 
arroated—Trial in abseuce of accused—Defect is 
no;, curable under S. 567, Cr. P. C. 

S. 205, Of. P. C. applies ouly to cases q 
which the Magist'ste has issued a sommoDS 
io the first instance. It oes not apply to a 
caie where accused nas been ar'‘eBted with¬ 
out or after the issue of a warrant. 

Where the Magistrate allowed the accus¬ 
ed to be present through pleader at his 
request. 

Held the defect in jurisdiction would 
not have been cured even if there 
bad been an eziiress requeue on hie part; 
for jurisdiction could not be conferred by 
any consent, and the deh ft is not curable 
under S. 537, [P 47 Cl, 2) 

Yunus and Reyasat Hussain — for 
Petitioner. 

Mullick, J.—It is most unfor¬ 
tunate that there must be a retrial 
in this case. 


Of the four accused persons tried 
by the Sub-divisional Magistrate 6f 
Araria, Bati Lai appeared on the 8th 
July 1921. Abdul Razak and Sultan 
on the 23rd August 1921 and Abdul 
Hamid on the 2nd September 1921. 
The next material date was the 
17th March 1922 ; on that date all 
the accused, with the exception of 
Abdul Hamid, were present and the 
Court recorded the following order ;— 
"Accused Hamid absent. Said to bo 
ill. Applies for appearance by Mu- 
khtar. Permitted, 3 prosecution wit¬ 
nesses examined at length. To¬ 
morrow for further hearing.*’ 

It appears that a Mukhtar named 
Bahu Sheo Nandan Lul was permit¬ 
ted to represent Abdul Hamid, and 
some witnesses for the prosecution 
were then examined in chief on 
various dates in his presence bet¬ 
ween the I7th March and the 19th 
May when the Court recorded the 
following order; — 

"Accused Hamid absent, said to 
be ill. Permitted to appear through 
Babu Bajrang Sahay, Mnkhtar.*’ 

The reason for appointing 
another Mukhtar to r. present Abdul 
Hamid, is not stated in order, but 
a possible reason has been suggest¬ 
ed by the learned Counsel for the 
Petitioner to which reference will 
be presently made. Between the 19th 
May and the ■.'7Lh July more pro¬ 
secution witnesses were examined 
in chief. Cn this last mentioned date 
Abdul Hamid attended and on the 
29th July a charge under S. 420, I. 
P. C. was framed against him and 
his three co-accused. Cn the 15th 
August Abdul Hamid gave a vaka- 
latnamah to a pleader named Babu 
Charu Chandra Mazumdar who ap¬ 
peared for him and the cross-exa¬ 
mination of the witnesses for the 
prosecution began on that date in 
his presence and the case continued 
till the 31st January 1923 when it 
ended in the conviction of all the 
accused. 

Now the point made before us is 
that the trial is bad because the 
Deputy Magistrate had no power 
to allow Abdul Hamid to be re¬ 
presented by a Mukhtar and to hear 

the examination-in-chief of the pro- 

sec utionwitnesses in hi , a absence. 
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I think this contention must pre¬ 
vail. S. Cr. P, C. applies only 
to cases in which the Magistrate has 
issued a summons in the fir>t ins¬ 
tance. It does not apply to a case 
3Uch as the present where the ac¬ 
cused has been arrest d without or 
after the issue of a warrant. It would 
also app ar that Abdul Hamid 
never a^ked to be represented by a 
Mukiitar or Pleader, but I doubt 

S rhether the d.^fjct in jurisdiction 
ronld have been cured even if 
here had been an express request 
n his part ; for if the Magis- 
rate had no jurisdiction to hear 
he cas j in ths absen- e of the ac- 
used, jurisdiction could not be con- 
irmed by any consent. The Magis 
trate seems to have been undjrthe 
erroneous impression that Abdul 
Hamid had made a petition and the 
fact seoms to be that the accused 
Abdul Razak signed and filed a 
petition, the body of which pur¬ 
ports to be a n.t tion by Abdul 
Hamid requesting for permission 
to appear by proxy. It does not ap¬ 
pear that Abdul Razak had any 
authority to mike any application 
on behalf of Abdnl Hamid and the 
patitiou is unint dligible unless it be 
taken as a rsqujst by Abdul Razak 
to allow Abdul Hamid to be re¬ 
present d by proxy in order that 
the case against Abdul Raz.k might 
not be further delayed. 'I'he order 
pissed upen this by the Magistrate 
was that Abdul Hamid was to be 
represjnted by Mukhtir Babu Sheo 
Nandan Lai ; but this gentleman 
was not Abdul Hamid’s Mukhtar 
at all and how he came ti be appoint¬ 
ed is not known. In Abdul Razak*s 
petition it w is prayed that either 
Mouivi Fariduddin or Babu Bvjrang 
Sahay might be appointed to re¬ 
present Abiul Hamid and it seems 
that on the )9th May finding that 
Babu Sheo Nandan had no autho¬ 
rity to appear for Abdul Hamid 
the Magistrate recorded an order 
permitting Bajrang Sahay to repre¬ 
sent him. 

Therefore in this case the Deputy 
Magistrate’s order was bad for two 
grounds : firstly, because it was not 
a case in which a summons had 
been issued, and secondly, because 
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the accused had never asked for 
permission to appear by his Pleader 
or Mukhtar. 

Th' fact that the accused did not 
take the obj'ction in th - trial Court 
does not appear t) ^ -e to bo material. 
If the defect could be cured by S. 
537, Cr. P. Code, his acquiescence' 
would have been an i'liporlant fac-' 
tor, but as in iny opinion there' 
was a CO nplete absence of jurisdic¬ 
tion to hold the trial in his absence' 
the question of S. 537 does not arise: 

The result is that the conviction 
and sentence passed upon Abdul 
Hamid will be set aside and the 
case will be remanded to the Sub- 
divisional Magistrate of Araria for 
a de novo trial. 

The Petitioner will surrender be¬ 
fore the District Magistrate whe» 
called upon to do so. 

Bucknill, J. —I agree. 

Application alloxoed. 
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Macpherson, j. 

Wayesul Huq and otherb —Peti¬ 
tioners. 

V. 

Shobrati Jolaha and oi/tcr.-^-Opposite 
Party. 

Criminal Rev. No. 230 of 1923, 
Decided on 22nd May, 1923 against the 
order of Sub. Div. Mag., Nawadah, 
D/-22nd February, 1923. 

Criminnl P C., S 146—Order of attach- 
ment without trying to give a final decition u 
not sound 

It is not a Magistrate's business to spe¬ 
culate whether bis order under S 145 will 
prejudice a future decision, perhaps seToral 
years hence, *in a revenue proceeding. It is 
a'so not sound to check bis band beoause bis 
decimon is not final. Althougli it is true that 
an attachment under S 14G will as effectual¬ 
ly preve-it a breach of the peace as a decision 
in favour of a party under S 145, a reasonable 
effort, varying of course with the circumstsnoe 
of each particular case, must be made to 
decide as to possession befee there is jur'adio- 
tion to attach the subject matter under S 14€ 
-<0 C 105 Ref. [P 48 C 2. P 49 C 1) 

8 Dayal'-fox Petitioners. 

Akhari and Sultanuddin Hussain^ 
for Opposite Party. 
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Wayesul V. Shobrati 

Macpherson. J.— This is an appli¬ 
cation under S 107 of the Govern¬ 
ment of India Act. It is contended 
that the Subdivi-ional Magi-^trate of 
Nawahah acted with, material irregu¬ 
larity in the exer. ise of hi^; jurisdic¬ 
tion in attaching under S. 14G of the 
Code of Criminal Fr^cedure forty 
five plots of land which were the 
subject of a proceeding under S. 145 
of the Code between the present 
petitioners as nrst party and the 
present opposite part • as second 
party. 

The hearing of the S. 145 case 
commenced on the r2th February. 
The first party examined six wit¬ 
nesses and tendered a considerable 
amount of documentary evidence, ai d 
the Magistrate, actuted by what later 
he considered undue tenderness for 
the second party, adjourned the cross- 
examination of these witnesses tilb 
the 16th February intimating that 
further delay would not be allowed. 
On the IBth February, however, the 
pleader for the second party filed a 
petition praying for postponement to 
enable him to move for transfer of the 
case. No grounds were given in the 
petition nor were any stated verbally. 
It was obviousl a move with the 
object of having the case tried by the 
successor of the Magistrate who was 
about to proceed on leave, and was in 
keeping with the obstructive |actics 
which had been adopted by the 
pleader on the 12th and which 
had led to a reprimand from 
the Court. Eventually the petition for 
postponement was refused and the 
Oftse proceeded exparte. 

The Magistrate came to the conclu¬ 
sion that the first party was possessed 
of what appeared to be complete 
papers to substantiate his story; they 
also rebutted the presumption arising 
out of the entries in the record of 
rights which was the only evidence 
in favour of the second party. The 
evidence went to show that there had 
been an exchange of lands subsequent 
to a partition and that the second 
party had received other lands in 
exchange for the plots in dispute. He 
held that the second party was not in 
possession and proceeded as follows: 

The case of the first party is no 
doubt more probable. The documen- 
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tary evidence fully supports it. But 
as the case i as not been contested on 
behalf of the second party, I cannot 
be sure of my finding. There is also 
one point more, namely, that this 
very controversy is the subj ct matter 
of an issue in the c^.iimutvtion of 
rent cases. To decide the paint here 
definit ly when one party has not 
contested the case might prejudice 
the decision in the commntj.tion case. 
The Court is muiily conce rned with 
P‘ eventing a breacli of the peace. 
My decision on pos5 ssion cannot 
finally d cide t';.e issuj. Therefore 
I consider the b.st coivse would be to 
attach the Ixrds as I cannot positive¬ 
ly s y who is in actual possession.” 

The inference to b : drawn is that 
all the judicial consideration before 
him led the Magistrate, who had al¬ 
ready found that the second party 
was not in possession to the conclu¬ 
sion that the first pa-ty was 
in possession of the subject of 
dispute but that influenced by 
extraneous or non-judicial con¬ 
siderations he flinched from the 
apparently inevitable decision to 
that edect and the consequent 
order under Sub-S. 16 It is not the 
Magistrate’s business to speculate 
whether his order under S 145 will 
prejudice a future decision, perhaps 
several years hence, in a revenue pro 
ceeding. It is also not sound to 
check his hand because his decision is 
not final. And, as has been aptly 
pointed out, ihe reason given for fail-* 
ure to give effect to the evidenc-- of 
the first party which he believed would 
^PPl7 to all exparte proceedings, and 
the best course for a party to a pro¬ 
ceeding under S. 145 who has no case 
but wishes to harass the other party, 
would be to evade a contest and per¬ 
haps also, as in this instance, be rule 
to the Court, whereupon the Magis¬ 
trate would shrink from the respon- 
sibili y of passing an oi-der favour¬ 
able to the contesting party- It is 
indeed true that an attachment under 
S. 146 will as effectually prevent a 
breach of the peace as a decision in 
favour of a party under S 145, but a 
reasonable effort [Sheohalak v. Bhag- 
v^at (1)] varying of course with the 

11)11913] 40 Cal. 105—16C. W. N. 

1052—13 Cr.L.J. 486—15 I.C. 486. 
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oircurastino33 of eich pirticulir c \33 
[Qust b3 iTiidj tD d3i3id3 as t) posses¬ 
sion before thevo is jurisdiction to 

attioh the subject m.itier under 

6. 146. 

The order of ths Sub-division il 
Magistrata must therefore be sot 
aside. Petitioners d’siv that the 
case should bo ve iiandod for afresh 
decision on the exist ng reco d. This 
sustgest'iOn fails to cimmend itself. 
The t ying M igistvate is no iongor 
available. Moreover the sugir-cine 
which was the standing crop on the 
disputed I ind has boon removed md 
the Magistrate should bo let free to 
take such action according to law as 
he deems to be required by the cir¬ 
cumstances as they present them¬ 
selves. 

The application is allowed and the 
order of the 2?nd Fob 'Uiry attach¬ 
ing the property in dispute is set 
aside. 

Application allowed. 
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the a^vard roDrosoitel w iat is in effect the 
outom * Of a fa n Iv coinonnn s', Kv.* , jis'^um- 
loiS'.liat much greater lait tudem y bo extended 
to tiie support Ot a tunmy .u-ra, g n.o,,ttliiti is 
the case in injiuliiiai a-'an award iimlf-ran 
arhitruiioii, nevert.io o-s w.iere a r.'Vcr'ioiiary 
imere-^c U in fact t.i.v te.l oy family arrunge- 

moiit, sue i a com )r )in IS-c t I lot be suppo tod, 

Mucn.noieso ^ n-ti tie revrsoiTy i ue. eat 
IS tliat of a minor. {Ca-e ,i ,r l-scnssed.) 

[1^ 5' r. 3, P. ,'ij C. 1] 
0. C. Oas an 1 B, X. MiiXr — for 

Appllant. 

.i/tfitohar Lai an i .V. K. J^ara^ad— 

fj* H;^p);idrnt. 

Bjcknill, J. — Thi^ wa^ a First 
Appeal fr.>ni a docisi )-! of thn Sub¬ 
ordinate Ju Igc of Mi.zi farpur, dotted 
the i:th May. i') 0. 

The facts ar*^ ve^y simple. 

A 1 idy named R ni l^i^ya Kumari 
Devi, the widow uf one iiaji Pirthi- 
partap Sen, own d the Inlchraj-hrit 
rig’n in the entire 16 annas of two 
m7U>n,9 called Laiigi i and Bastl>a in 
T<ippa Rmigir. Purjana Manjhowa, 
in the Champaran di-jtri t, which are 
the properties in dispute ; she died in 
1901 or i902. 
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Bucknill and hoss, JJ. 

Rom Bahadur Sen —Defendant—Ap¬ 
pellant. 


Mahanth Ganesh Bhagat — PI linti 

—Respondent. 

19-20. Decided o 
llth April, 1923, from the decision c 

^ D/- 17th Ma; 

^r6i7ra(io;i ~ Mistaken vieii < 

real rights invalidates. 

arblt-ation wei 
obviously acting under quite a mistaken vie 

‘ arbitrators seemc 
alao to have adopted that view. 

proceedings an 

I'e supported. 4 
^-al. 590 and 6 Pat. L. J. oat Foil. IP 59 C. 1,; 

arbitratin''*** h" tie va’l'dity of a 

thai tSi.« ^“^Sed are more rigi, 

meat ia ®PP*y’^heu a family agret 

meat la under consideratioD. Thara ia amni 

instances i, 
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She had a daughter, Prem Kumari 
Devi, who mimed one Babu Gambhir 
Singh : sfie died in !90s : her hu-band 
predeceased her. They had a daughter 
and a son, the former called BRhun 
Kumari Devi and the latter Raja 
Rajkuniar Singh. Bishun Kumari 
Devi married one Sri Parkash Sen and 
had two sons Babu Rum Bahadur Sen 
(who IS a minor and i.s the def- ndant 
first party in this suit, being repre- 
serited by his guardi-in one Bachu 
Babu alias Bachu Sin^rh who was so 
appointed in 1918 by the Court of the 
Distric Judge, Muzaffarpur) and 
Babu Shyam Bahadur S n who died a 
minor before suir Bishun died ftbout 
1917: Sri Pargash Sen is the defen¬ 
dant 3rd pany in this .suit. 

Raji Rajkumar Singh married one 
Rani Sri Kumari Devi: they had no 
Rsup ; he die.! in .yOi and his widow 
is the defendant 2nd party in this 
suii. Neiiher the 2nd nor 3rd party 
defendants entered appearance. 

The abave ob-'^ervations show who 
the defendants are. The plaintiff’s 
position may be thus explained. As a 
result of certain occurrences, the 
legal effect of which is really 
the issue in this litigation, Rani 
Sri Kumi-i Devi (the defendant 
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second party) who aft<»r her hus¬ 
band’s death, had, in 1905, already 
executed a thika paita in favour of a 
Mr. S E. Cotfin in respect < f the 
mauzaft in suit, found herself in 1908 
with what purported to he a life inter¬ 
est in the property and. omitting im¬ 
material intermediate transactions, in 
1912 she executed a sodhua patowi 
(usufructuary mortgage) deed under 
which this Mr. Cotfin (who was part 
proprietor of the Bh’israri Indigo 
Factory) continued in possession of 
the estate : she borrowed in 1916 
Rs* 8,< 00 and in 1917 Rs. from 

the plaintiff on mortgage bonds, and, 
finally, in 1918 executed in favour of 
the plaintiff a reZ/aw-deed (usufructu¬ 
ary mortg ge bond) for Rs. 22,250 : 
out of this sum about Rs. 5,700 were 
borrowed for the purpose of enabling 
the sum due to Mr Cotfin, who did 
not wish to remain any longer in 
pos ession of the property, to be paid 
off; about Rs. 14,300 were set aside to 
liquidate the amounts due to the 
plaintiff under the two mortgage 
bonds to which reference has just 
been made above ; whilst the balance, 
amounting to some Rs. 2.300, was 
sent by the plaintiff to the defendant 
in order to meet, as was alhged to be 
the case with the two previous loans 
made to her, her “ legal neces¬ 
sities.” The plaintiff in 1918 thus 
purported to be entitled to possession 
of the property as a zarpeshtjidar. In 
the meantime, however, Bachu Babu 
alias Bachu Singh had obtained in 
1918, from the District Judge of Mu- 
zaffarpur, a grant of a certificate of 
guardianship of the defendant 1st 
party ; a dispute arose between him 
and the plaintiff in connection with 
the possession of the properties which 
culminated in 1919 in proceedings, 
under S. 145 of the Criminal Pro¬ 
cedure Code : this quarrel was decid¬ 
ed in favour of Bachu Singh who is in 
possession. Hence thi.*« suit 

The plaintiff claimed the following 
reliefs: 

1. That upon adjudication of the 
lakraj~brit right of the defendant 2nd 
party, and the zarpeshgi right of the 
plaintiff under the defendant second 
party, and want of title of the defen¬ 
dant first party in the properties in 
suit, a decree awarding possession of 
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the same might be passed in favour of 
the plaintiff and that he might be put 
in possession thereof by dispossessing 
the defendant first party. 

2. Mesne profits. 

3. Costs with interest. 

4. Such other relief as the plaintiff 
might be deemed entitled to. 

The Subordinate Judge decreed the 
suit in favour of the plaintiff. The 
defendants second and third party did 
not appear although duly served ; the 
defendant first party was ordered to 
pay the plaintiff’s costs. Now it is 
necessary to see what the defence to 
the plaintiff’s claim was as put for¬ 
ward by the defendant first party in 
his written statement. He claimed, 
in effect, that under a Will dated the 
8th February,1908. his mother’s mother 
bequeathed to him and his now de¬ 
ceased brother, Shyarn Bahadur Sen, 
all the properties of Mussammat 
Bigya Kumari Devi which had devol¬ 
ved upon his mother’s mother as her 
heir. He also maintained that the 
occurrences, as the result of which 
his uncle’s widow (the defendant 
second party) found herself in posses¬ 
sion of the property, had no legal 
binding effect upon himself (the de¬ 
fendant first party). Incidentally he 
denied that she was under any legal 
necessity to borrow any amount what¬ 
soever. He further traversed the 
allegation that the plaintiff was really 
ever in possession of ' he properties as 
a zarpeshgidar or otherwise. 

It is now necessary to turn to exa¬ 
mine those occurrences by which the 
defendant second party found herself 
in possession *^f the property and was 
able to execute these deeds purporting 
to deal with the property by way of 
usufructuary mortgage. It may, at 
the outset, be desirable to state that 
there is now no dispute as to what, in 
the absence of any of these occur¬ 
rences, would have been the normal 
devolution of the property. It is ad¬ 
mitted that Rani Bigya Kumari Devi 
had a complete estate in the proper¬ 
ty ; it is agreed that, on her death, a 
life interest only in it would descend 
to her daughter, Prem Kumari Devi; 
it is also admitted that as Prem 
Kumari’s son died prior to her death 
the property would devolve upon her 
daughter Bishun Kumari Devi who. 
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again, would have only a life interest 
therein and that, finally, it would 
descend to the defendant first party. 

The first of the occurrences which 
took place, however> was that on the 
18th of October, 1894, Rani Bigya 
Kumari Devi executed a mukhtarnama 
in favour of Babu Ga!i\bhir Singh, 
the husband of her daughter Preiu 
Kumari Devi. I'his document which 
is Ex. 16 is of considerable import¬ 
ance in this case but it is unneces¬ 
sary to set it out in full detail. It 
recites that the executant had many 
business transactions and much 
litigation in connection with her 
estate and, after these recitals, con¬ 
tinues : 

“ My grandson (daughter’s son) 
Raja Rajkumar Singh is my heir, but 
he is now a minor and is unable to 
manage the village and Court affairs 
personally, I, the executant, am a 
Pardanashin lady and it is impossible 
for me to manage the village and 
Court affairs unless I appoint a 
general agent. Therefore, of my own 
accord and free will I have appointed 


Babu Gainbhir Sindh.as ray 

general agent.This 


mukhtarnama (general power of at¬ 
torney) shall remain in force until 
my grandson Raja Rajkumar Singh 
attains his majority. On attaining 
his majority he shall either look 
after his affairs personally or appoint 
a mukhtar’" 

The executant affixed her mark in 
the presence of one Badri Lai. Two 
other persons appear to have wit¬ 
nessed the document which was 
written out by a scribe; the document 
was registered in due course. .Now 
one of the questions which arises in 
this case is as to whether this docu¬ 
ment created any title to the pro¬ 
perty in favour of Raja Rajkumar 
Singh It is admitted that at that 
date the executant could have dis¬ 
posed of all her property by gift or 
by Will; it is also admitted that, if 
sho made no gift nor Will, the pro¬ 
perty (which was her own ajauiuk 
Btridhan) would have descended to her 
daughter Prem Kumari Devi, and 
not to her daughter's son Raja Raj- 
kuxnar Singh. It is also admitted 
that tba document shows that the exe¬ 
cutant was under the impression that 


Raja Rajkumar Singh was her heir. 
The Subordinate Judge has found that 
this document did not create any title 
in Raja Rajkumar Singh. Gambhir 
Singh apparently, accordingly, looked 
aftt-r the property. Rani Bigya 
Kumari Devi died in 1901 or 1902. In 
1908 on the 8tb of February, Prem 
Kumari Devi made a Will (Ex. A) ; 
in this Will, after reciting that her 
mother owned various properties, she 
referred to the fact that her mother 
had executed a general power of at¬ 
torney in favour of her (the testatrix) 
husband, Gambhir Singh. She also 
recited that, as her mother had no 
son, all her mother’s acquired proper¬ 
ties we^e given to her (the testatrix) 
as stridhan and that she and her hus¬ 
band had been, since the death of her 
mother, looking after the estate, she 
being the absolute proprietress there¬ 
of. The testatrix further recited that 
her own son Rajkumar Singh had 
died during his minority and, then', 
stated tliat, out of love and affection 
for her two grandsons (who she states 
will be, after her own death, her 
heirs) and fearing that there might be 
disputes over the estate after her 
death, she bequeathed all her proper¬ 
ries to them. She further stated that, 
if she (the testatrix) should die whilst 
they were still minors, their father, 
Sri Parkash Singh, as general agent, 
should look after the property on 
their behalf. It is, again, here, now, 
common ground that the testatrix 
was under a misapprehension in 
thinking that she had more than a 
life interest in the property assuming 
that it came to her on her mother’s 
death. It is also common ground that 
the defendant first party has always 
been under the impression that he 
obtained title und )r this Will. Not 
long after the execution of this Will 
Prem Kumari D. vi died and, almost 
immediately, disputes arose which 
seem to hav been referred in the first 
instance to the manager of the Court 
of Wards. Bettiah Raj. who suggested 
that the disputing parties should refer 
the matter to arbitration. Raj- 
kumar's widow on the one side and 
Sri Parkash Singh on the other agreed 
to the appointment of three arbitra¬ 
tors named Munshi Dost Muhammad 
Khan, Harnandan Dube and Munshi 
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Dasrath Lall, The^^e thrc’e gentlemen 
very wisely thought that it was neces¬ 
sary th'it before they uri.lortook; any 
investigation there shouhl be drawn 
up a fj’iual agreement uf submission 
to arbitration ; and this was accord¬ 
ingly done on the iGth of April, 1 
by an o'crdni un i wnich is Ex. Z. This 
a:ain is a vjvy importint document. 
Tne opening wavd-i read as follows : 

“Wc* are B'shun Kumavi Devi, 
daughter of B bu Gi:nbhiv Singh, 
deceased and w-fe of Bihu Sri Par- 
kash, aliv % a id moth 'r, guardian and 
next frie'd - f Pam Bahadur Sen and 
Shyam Bahadur S ;n, nlinors ; Sri 
Pa‘'kash Sen, son of Babu AtU Baha¬ 
dur Sen. d.-ceased; and Musam- 
mat Rani Sn Kumiri Devi, widow of 
late U\3i R>jku uav Sen and d uight- 
er-in-liw of Babu Gambhir Singh, 
deceased . 

Thevo is a dispute going on among 
us, the execut '.nts, about the move¬ 
able and imnovoLble p operties ac¬ 
quired by ou,’matcmal g‘and nother, 
Musam nat B gya Ku nan Devi, and 
this is likely to vuin our p-op^vties. 
We have, therefore, in coimurrence 
with one another filed a p tiiion 
before the Manager of the Bettiah 
Haj for s ettlement of our dispute and 
have, accerdiiig to our choice, ap¬ 
pointed thre e persons, f.'’.. Hamand in 
Dube, son of Gop il Dat Duba, d 'ceas¬ 
ed, by casti Brah nan, by occupation 
zennin 'ar and service holder, resident 
of Mauzn B ttiah iappa Khadda : 
Munshi Dasrath L 11, son of Munshi 
Subh Naray.an L iU,decoasad. by caste 
kaijaslh, by 03''upati a zamhi far and 
(also) a oashi -r, resident of Sfauza 
Hasanpu’ M tth'ya, pa^v/a/za Dangsi, 
disf'i t Saran. and at p-V'^ant residing 
at Bettiah, ni'ihnl'a Ganjd)an; and 
Munshi Dost Muhannal Khan, son 
of Munshi Chiragh Ali Khan, deceas¬ 
ed by caste a path an, by p;ofjssion a 
r7i«'v/zfar, vasident of qaaba Bettiah, 
Kalibagh, as arbhrato’s Hence, in 
order tohave thedAputa settled by the 
arbitrators and to do aw.ay wi!;h futu ’8 
dir'puto, if any, it is necessa**y for 
us to exocuae an ekrarnama and have 
it registered. Therefore of our own 
accord and free will in a sound state 
of mind and body, we make a trust¬ 
worthy declaration and reduce to 
writing that the said arbitrators shall 


( settle our disputes ) as regards the 
properties owned in proprietary inte¬ 
rest mutifiy Idkheroj.brit and zirait 
land<, etc., lying in Ramnagar Raj, 
and thikii i^iri and kashtk'n-i rights and 
cattle, etc., in Betti »h Raj. f. e., all 
the movable and immoveable proper¬ 
ties and house h* hi goods in whatever 
manntr they like, they -hall, on 
adjudication of right be at liberty to 
award any share to anyboly, or act 
otherwise or deci !•'* the question in 
any olher way they thi k proper. 
None of us, the executants, shall have 
any obj action to the same. If a-ny of 
the parties rai^e any objection to 
thi^, it shall, on the face of this 
ekrana^ma, be deemed illegal and un¬ 
just and shall not be er-tert linahle in 
Court. \V'\ the executants ?hall stick 
to and abide by the arbitration award. 
Therefore we have executed this 
ekraniani i sethit it may be of use 
when required.” 

A scrib?> named Dcbi Prasid wrote 
out this rlcrarnami and at the foot of 
it be wri^e-: 

“ I have explained (the contents of) 

this deed to the executants,” 

The document was duly signed by 
all the executants and eventually was 

registered on the ''Z^d April. 19i)8, 
at the Bettiah Sub RfgiMry olfice by 
Rani Bishun Kuniari Devi. On the 
17th July, 190 h, the arbitrators gave 
their award: in the rk'‘ani<nn(i the exe¬ 
cutants did not parti ’ulanse as to the 
exact nature of the dispute which 
they alleged was t.ikirg place bet- 
w 'en them about the property or upon 
what the claim of the o »e side or of 
the other was b^sed. However, their 
respective contentions are quite 
clearly indicated in the award which 
is Ex. 1. 

The arbitration awarl is stated at 
the outsM to b8 m\de as between 
Bi-shum Kumari Devi. Sri Parkash 
Singh and their sons Ra n Bihadur 
and Shyam Bihadur of the omp party 
and Sri Kumari Devi of the other. 
The arbitrators gave a short history 
of the matter. They say: 

“ Rani Bigya Miimari Devi acquire- 
pd the three villages of Langri, 
Bistba and Jabdifrorn the Ramnagar 
Raj. Rani Bigya Kum ri Devi had 
a daughter, namely, Prera Kumari 
Devi who was married to Gambhir 
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Singh. Prem Kumari had a son. 
namely, Rajkuraar Sen and a daugh¬ 
ter Bishun Kumari. Sri Kumari Dfcvi 
(the 2nd party) is the widow of Raj- 
kumar Sen aforesaid* Kumari 

died in the year 1308 leaving 

Prem Kumari, her daughter, Rai- 
kumar Sen, daughters son and 
Bishun Kumari, daughter's daughter 
Rajkuraar Sen al-o died shortly after 
the death of Bigya Kumari in the 
^me year. Prem Kumari and Sri 
Kumari lived jointly and peacefully 
for years together. In the month of 
Phogun, 13'5 Prem Ku mari 

died and only 8 days before her death 

she executpd a will dated 8th Febru¬ 
ary, 11^08, in favour of Ram Bahadur 
and Shy am Bahadur, her daughter’s 
Bons, in respect of all the properties 
which were acquired by Bigya 
Kumari. It is on account of this will 
that a dispute arose between the two 
parties, each tryii g to take sole pos¬ 
session of the properties. 

“ The Ut party claim the properties 
by virtue of the Will and their con- 
^ntion is that after the death of 
Bigya Kumari, her daughter Prem 
Kumari, inherited the properties, and 
that, as such, she was justified in 
disposing of then as she liked. vuiC 

“ The 2nd party claims that after 
death of Bigya Kumari Kajkumar Sen 
and after his death his widow Sri 
Kumari, the 2nd narty, inherited all 
the properties. 

“To decide the question wnether 
Prem Kumari or Rajkumar Sen suc¬ 
ceeded and inheriUd the properties of 
Bigya Kumari after her death, we 
have one registered document, dated 
19th October, 1894, which is a general 
power of attorney executed by Bigya 
Kumari in favour of Gambhir Singh 
in which Bigya Kumari has recognis- 
ad Rajkumar Sen as her heir and 
Buocessor o ' all her properties. Thus, 
there is no doubt, that Rajkumar Sen 
was the full male owner of the pro¬ 
perties of Bigya Kumari after her 
death and after the death 
OT Rajkumar Sen his widow Sri 
^iniari, succeeded to the properties 
of her husband according to the 
Hindu Law. She is, therefore, entitl¬ 
ed to enjoy the properties so long as 
she remains alive. 
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Ram Bahadur and Shyam Baha¬ 
dur will, however, inherit the pro¬ 
perties after the death of Sri Kumari. 

“We think that the 1st party are 
entitled to niaintonancc during the 
lifetime (f the 2r(i party. But now, 
as they are not pulling on wdl with 
the 2nd party so in order to avoid 
further quarrel we decide that the 
2nd party should pay Rs. UO per 
amium in cash, and this sum of Rs. 
l-lO the 1st party may take from Mr. 
S.E. Coffin out of R<. 280 whicii is 
annually payabl ' to Sri Kumari and 
others from Mr. S F. C< tfin out of the 
rent of the villages Langri and 
Bastha. We al-^o d cide that out of 
the cultivated zeruit lands of village 
Langri the 1st party will get (six) 
bighas and one mangoe tope measur¬ 
ing about 1 b'ghn, 5 kathns, situated 
in village Maliaddipur for their main¬ 
tenance. All other properties will 
remain in exclusive possession of the 
2nd party, and the Ut party shall not 
in any way, int. rfere with the posses¬ 
sion of the 2nd party. But neither 
the 1st, nor the 2nd party will have 
any right- to the properties. 

Both parties will remain in the 
ancestral house at Mohaddipur as 
they were living before. 

Then there remains the villages 
of Mohaddipur and Gurciairwa which 
have been in 1 ase of the family from 
theBettiih Raj for many years by 
virtue of several executed from 

time to time. 

“ The last lease was granted in the 
name of Sri Kumari Devi a few years 
ago, i. e., during tiie lifetime of Prem 
Kumari who did not make any objec¬ 
tion to it. The 1st party also claim 
the tliilcaihtri right of this village by 
virtue of the aforesaid Will executed 
by Prem Kumari But as stated 
above, Rajkumar Sen was the last 
male full owner, and after his dv^ath 
his widow &ri Kumari Devi, the 2nd 
party, inherited the property of her 
husband under the law, and in view 
of the fact that the Bvttiah Haj grant¬ 
ed the last lease to the right person, 

Sri Kumari Devi, there cannot be any 
doubt that Sri Kumari Devi is entitl- 
ed to enjoy the thikaiari right of 
villages. Mohaddipur and Gurchurwa 
exclusively, and the patta should be 
executed in her name. 
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Subordinate Judge finds that the 
submission to and award in arbitra- 


“ The l‘»t party, will, howeTer, be 
entitled to get labourers and reason- 
able/'irmaf.s'// according to old customs 
from the village Mohaddipur when 
required, and the 2Tid party will give 
necessary help to the st party in 
case of necessity. 

" We further decide that if, at «ny 
time, it may be proved by satisfac¬ 
tory and reliable evidence that the 
2nd party has renounced the Hindu 
religion she will forfeit her right of 
ownershio of the properties which 
will then goto the 1st narty. and the 
2nd party will, in that case, be entitl¬ 
ed to get maintenance from the 1st 
party.” 

It will be seen from this award that 
Bishun Kumari’s party claimed the 
property for Ram Bahadur and 
Shyam Bahadur, through the Will, 
made by Prem Kumari; whilst Sri 
Kumari Devi claimed the property 
Under the mukhtornonw of the 19th 
of October, 1894. The arbitrators 
evidently thought that the mukhtar- 
ndmct effectively constituted Raj- 
kumar Singh the heir and successor 
to all the pioperties of Rani Bigya 
Kumari on her death. It will be seen 
by the award that they considered 
that Sri Kumari Devi succeeded to 
her husband’s property on his death, 
according to Hindu law, and was 
entitled to enjoy the properties as 
long as she lived; but that after her 
death Bam Bahadur and Shyam 
Bahadur would inherit the estate; but 
that in the meantime Sri Kumari Devi 
should pay a considerable sum by 
way of maintenance to the other 
party. 

It was in this way that Sri Kumari 
Pevi came into possession of the pro¬ 
perty and it was in this manner that 
•he found herself in a position in 
which she was able to carry out the 
transactions the validity of which the 
first defendant, so far as they concern 
him, impugns in this litigation. 

• The most prominent question in 
this appeal is as to whether the result 
of these arbitration proceedings is, as 
an arbitration award, binding upon th« 
defendant first party or whether, if 
not so effective, as an arbitration 
'award, such result can be regarded 
as a family compromise or agreement 
and as such binding upon him. The 


lion are binding upon the defendants; 
he also regards the proceedings as a 
family compromise which was simi¬ 
larly effective in binding the first 
defendant. There are, however, other 
questions also involved with which it 
will be necessary to deal and I pio- 
pose, therefore, to consider them in 
the order in which they have been 
respectively placed before us. It is 
not denied now that Prem Kumari 
had no power to dispose of the pro¬ 
perty by Will in the manner in which 
she purported so to do. It must be a 
matter of some surmise as to why, 
although cognisant of the mukktar- 
nomd in favour of her husband, she 
should not, when she made her Will, 
have thought (if indeed there had ever 
been any such thought in the minds 
of any of the family) that the 
mukhtarnamd was intended to confer 
any title upon Rajkumar. It may be 
that Rajkumar's death affected her 
view; but I have no doubt that, 
though Rajkumar may have been 
thought to be the heir, there never 
was the slightest idea in the minds of 
any of the parties concerned that the 
mukhtarnamCL itself was intended 
specifically to confer any title to the 
estate upon him or that it was more 
than, what it ostensibly purported to 
be, a power-of-attorney. It has, 
however, been raised before us that 
the mukhtarna.ma did in law, confer 
title on Rajkumar. I do not think 
that it did. !■ has been suggested to 
us that it is a Will or a declaration 
of trust either of which conferred 
upon Rajkumar a title to the pro¬ 
perty. The phrase which is used by 
the executant “ My grandson 
( daughter’s son ). Raja Rajkumar 
Singh is my heir ” is, in my opinion, 
merely a statement of belief and was 
not intended to convey title. The 
whole object of this power-of-attorney 
was simply to arrange that, as Raj¬ 
kumar Singh, whom the executant 
believed to be her heir, was a minor 
and that as the executant herself was 
unable to manage her affairs per¬ 
sonally. Gambhir Sinah, a grown 
up man and the minor’s father, was 
appointed to look 'after the estats 
until the boy attained his majority. 
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The expression “ on attaining his 
majority he should either look after 
his affairs personally or appoint 
a mukhtar ” does not, and was 
not intended, in my Tiew, definitely 
to confer any right but was merely 
a statement of what would take place 
in normal course on the assumption 
that in law Rajkumar was the execu¬ 
tant’s heir. The mere fact that the 
execution of this power-of*attorney 
appears to have been witnessed by 
three persons does not seem to me to 
be material in considering whether 
the document is of testamentary 
character. I do not think that it is a 
Will or a disposition of property in 
any sense nor do I consider that it is a 
document which can be regarded, in 
any way, as a declaration of trust 
conveying any definite rights. I can¬ 
not think that, in a document of this 
kind, it can be possibly, with any 
cogency, suggested that it intended to 
convey, or did convey, any title. 

The validity of the arbitration pro¬ 
ceedings was attacked upon several 
grounds. The first and least impor¬ 
tant of these grounds was based upon 
a suggestion that the ladies did not 
understand their rights which were 
not properly explained to them. An 
attempt was made to indicate that, 
from the evidence, it did not appear 
that the ladies were clearly informed 
of what was taking place. The cases 
of Satifih Chau'lra v. Kalidasi Dnsi fl) 
and of Mt. Kamawati v. Digbijai 
Singk (2) were drawn lo our atten¬ 
tion in this connection.in order to show 
that it is of the highest importance 
that a Court, when called upon to 
consider the execution of deeds by a 
pardaiiashin lady, must be satisfied 
that she understood what she was 
doing. An endeavour was made to 
show that in this suit there was very 
little evidence ro Indicate that the 
ladies had been made fully acquainted 
with what was being transacted. In 
my view this attempt has failed. So 
far as I can see, from such evidence 


(1) [1921134 0. L. J. 529. 

\2) 1922 P. C. 14—48 I. A. 381—30 
M.L.T. 47—(1922) M.W.N. 336— 
15 M.L.W. 1—42 M.L.J. 87—26 
C.W.N. 490-24 B.L.R. 626—64 
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as there is, there is no reason for 
thinking that, although they may 
have been minaken as to their real 
legal rights, the submission to arbitra¬ 
tion, owing to the dispute which had 
arisen, was not fully understood by 
these ladies. 

It was next contended that the 
award was not really the award of the 
arbitrators as it was couched in such 
excelloiu. language as could not have 
been produced by tlie three gentle¬ 
men who purported to have dealt 
with the matter. It was suggested 
that it was r 'ally the production of 
the otficors of the Bettiah Raj Court 
of Wards. I can only say, with re¬ 
gard to this idea, that I am not in a 
position to be able to state whether or 
not in the actual wording of the 
award tlie parties were assisted by the 
officers of the Bettiah Raj but I do 
not think it would matter much even 
if that had been tlie case. All that 
one can observe is that it is a clear 
and well phrased document and, al¬ 
though it may have proceeded on 
mistaken premise.s, it certainly 
effected a not unreasonable arrange¬ 
ment. The arbitration proceedings 
were further attacked on the ground 
that from the submission to arbitration 
it was impossible to gather what was 
the nature of the dispute. Here again 
I am not much impressed by this 
argument. There was undoubtedly a 
dispute of a genuine character and 
although that fact is merely stated in 
general terms in the submission it is 
quite clear from the award that its 
nature was very fully explained to 
the arbitrators. 

It was further urged that the award 
was bad because on its face it was 
erroneous in matters of law {vide 
Halsbury’.« Laws of England, Vol. I, 
p. 479). The errors in law which are 
suggested are that the arbitrators 
thought that Rajkumar was Rani 
Bigya’s heir and that after his death 
the property would pass to his widow 
instead of, as is admitted, originally 
devolving upon Prem Kumari and on 
her death upon Bishun Kumari and 
through her eventually to her sons 
as reversioners. It was also maintain¬ 
ed that the award could not be sup¬ 
ported because neither Bishun 
Kumarfs title nor that of her minor 


56 


Ram Bahadur v. Gakesh Bhagat (Bucknill, J.) 1924 Patna 


sons was evv^r consulered by the 
arbitrato's. It was fu the;* contended 
that, iii-any case, *he niinov’s rever- 
sinnary ir.t vest could Tiot be dealt 
with in any way and that ihe d fen- 
dart fi *st pa ty could not be bound in 
any w iy by this award by which it 
was adversely aifecttd 

I think that t' e-e is considerable 
force in some of these a' gumetits. It 
is. of course, a^ eed that where a 
life tenant and all the reve -sionevs 
are p 'ope dy r- p es u.ted suf the 

free hold of a p’/oport;. can be aiTected 
by the r a^^reemel.t: but it is sugge-ted 
here that in the a bit ation p 'O-en¬ 
dings Bishtin Kuma i. who was. p'O- 
pevly speaking in Uw, the holiler of 
a life inter sr. was not aware o^, and 
was not repfes-*n■ i tg. her own t'tle 
but w-is simply acii.ig on behalf of 
her two miiio • sons who we'.’O the 
reversione ’s. On the othe • hand it 
is contond^^d thit even if this was 
the case her inie est was in no sense 
adverse to ih^t "f her sons and that 
she p ope dy rep c.se'tel them; and 
that, if she was nor, aware or if she 
cbo3 ^ to sink he/ own life interest 
and support only the interest of her 
sons, such action wotild not 
adversely a fecc the v d d'ty of 
the arbitration pr«»<‘eedings. Refer¬ 
ence was ma *e to s< vp -al cases in 
connection w th ihis n*oposiiion. In 

Ldtifi'lou'n V. 13), the facts 

were as foil ws; 

There were four b'others; the 
second diecl ai'd the eldest entered 
into possession of th-^ deceased’s 
laiid«. The >ouiig-"st of the four 
brot'^ers, however, claimed a title: 
whereupon the\ appiifd to a scho<d- 
mastcr who <lecided in favour of the 
youngest brother b cause, in his view, 
lands coul I not a'cend. When the 
schoolmaster g-i. e his decision, then 
the ♦ ld*"st br^the’.* ag 'ee<i to divide the 
estate with the you »gest and docltred 
that, although he stdl thoug’’t he had 
a right of inheritance he would 
rather agree to such a division than 
go to Uw. The schoolmaster then 
drew up deeds f lease and re-lease r»f 
the moiety which were duly executed 
by the eldest brother; the youngest 
brother then died and the rnoitty 


descended to his minor son and heir. 
The el lest brother then brought a suit 
claiming the property and the Lord 
Chancellor held that he ^as entitled 
thereto on the ground that the deeds 
of lease and re-lease had been obtain¬ 
ed by mistake and misrepres 0 ntath>n. 
In the case of Cooper v. P'dbbs (3 A) it 
was held thit where two parties, 
under a mi-take of fset, enter into an 
agreement, either of them has a title 
to come to equity to be relieved from 
it; hut that relief will only be given 
on the principles of good conscience. 
The basis of the decision in that case 
was that, where parties had entered 
in'o an agreement which had teen 
made in mutual mistake of their 
rights, either party was at liberty, 
even though there was no fraud, to 
have aereemerit s t aside. According 
to Eahbury's L'mc-s of Engla/i'/, Vol. 
I. p 44’2. it would seem that in Eng¬ 
land a submi>sion to irbitration made 
by an infant could not be enforced 
agaitisi him ilur'ng his infancy and 
would be voidable by him on attain¬ 
ing his majority; but that in England 
such submissions by infants out of 
Court are very rare. In Robcf'ts v. 
/?n6cW.s (3B) it was laid down by th* 
Court of Appeal that a cornp'-omise 
between memhers of a family of their 
supposed rights, under a Will or other 
document, made afti-r a joint consul¬ 
tation with the family solicitor acting 
as an agent for all is, in general, 
binding upon all the parties even 
though it may not be quite in accor¬ 
dance with thei;* exict legal rights; 
provided that the solicitor had, first, 
fully expUified to the parties what 
those rights are But if any one of 
parties has ent«^red into the compro¬ 
mise in co'ise luence of what after¬ 
wards proves to have been an errone¬ 
ous view taken by the solicitor 
of the facts ov of the law merely 
because the SoiicitOL* may have 
consid'red a compromi-^e would 
be for the advantage of all pirties, 
irrespective of their legal right«*, that 
party may have the compromise set 
aside. Vaughan Williams, L. J., in 
the course of his r^'marks statej: 
** Generally speaking we should be 


(3) 117301 Mos. 364—25 E. R. 441. 


(3A) [l^67] 2 H. L. I41h 
(3B) [1905] 1 Ch. D. 704. 



1924 Patna R\\i B\hadur v.Ganesh Bhagat {Bucknill, J.) 


disposed to support a rlaim of compro¬ 
mise entered into after the parties 
have consulted the family solicitor 
even thpUif'i the aerreement may 
not be quite in accordance with 
the rifjhts of the pirties; be¬ 
cause we think th^t generally 
the very objeft of the compromise is 
to avoid the ne essiry of having the 
exact relative lecral right? determined 
by litigation ; but I cannot agree wiih 
Kekewinh, J., if he means bv his 
judgnient that the family solioitop 
is entitled to keep those consulting 
him in the d irk as to their rights 
because he thinks that it is for the 
advantage of all t'^e parties to rom- 
promise and that if thev knew their 
exact rights there would be no c^'ance 
cf compromise.*’ In che case of 
Vithahhfi Ganpat v. Dnltoram R<nn- 
chdn'irn (l) t^e circumstances were 
that the. step-mother of a minor, 
again.-^t whose estate the defend mts 
bad claims, ref. rr.-H the matter to 
arbitration, purporting to ant, on the 
minor s behalf. Mo suit had then been 
filed by or agiuist the minor. An 
award was male in 1^99 Hireoting the 
ininor to pay to the d 'fendants a sum 
of Rs. 950 and a decree was passed in 
terms of the award. Tn the following 
year the minor, by his next frierd, 
brought a suit to set aside the decree 

on the grounds ir/) that the minor had 
not been properly represented, and (6) 

that leave of the Court, und^r S. 4Q> 

of fie Civil Pro !e lure C ) le (XlV of 
had not been ohtained. The 
lower Courts allowed the pliinti.fs 
claim aiids tasi]*th»iie*.re*j hut it 
was held in the High Co irtof R^mbiy 
that the section was not applic.ahle, 
as. when the agree uent wis entered 
into, there was no suit or a gu irdian 
for a suit. The case was rem mded to 
the lower Courts fiir hearing on the 
merits : the minor s next frier»d being, 
presumably, at lihprty to show, if he 
could do 80 , that the minor had not 
been, at tin a^reemj't properly 
represented by his stop mother. In 
the case of BiLuji V^mti/an Gnkhnh v. 
Nnna Bnb'iji G nVj** (51 it was held 
that a manager of a joint Hindu 
family, even when he is not the 
father, has the power to bind the 

(4) [ 1902) ;6 Bom. 29s-.} Bum. L. R. B»7, 

(5) [1903] 27 Bom.287-5Bom.L.R. 95. 
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family by a reference, of a dispute 
with any outsider regar'ling any 
family property, to arbitration provid¬ 
ed such reference be for the benefit of 
the family; and that minors in the 
family are bound by the reference and 
consc-iuen 11V by the award made 
upon it. Tn the case of B'h' Golomon 
T. ^6A ? (G) it was held by the 
High Court that, where a compromise 
bad been entered into ad'e-ting 
adversely the rights of the pliiritilf, 
a minor, in the .suit in certiin pro¬ 
perty t ■) which .she was entitled by 
inheritance, such comp'-omise having 
been sanctioned bv t’l ; Court under a 
misapprehension of m it^rial facts and 
such misapprehension having been 
brought about by culpabf ignorance 
and neglect of dutv on the part of 
those who bad ent'rod into the com¬ 
promise, it could s t aside. In 
that case the min<^r had been repre¬ 
sented by her mother in a compromise 
with certain executors who represent¬ 
ed the estate of the person from 
whom the minor derived Imr inherit¬ 
ance. There had been some uncer¬ 
tainty as to the valim of the deceased’s 
property and the compromise resulted 
in the minor receiving very much less 
than what she would have received 
had the cx 'CUto'‘s not been, as the 
Court thought, ciilpibly ignorant and 
negl3Ctfnl in as’.ert lining the real 
value of the decaasod’s c«tat». But 
the d )cisi<)n was really bis d upon 
thn view t iknn by the Court that the 
action of the executor? pnctically 
amounted to a form of fraud. 

Pjrhaps thi mo-t important case 
which was quoted tf> us in this 
connection wi® that of Am”if Naratjan 
Shi-jk V. Ga'ja Sin jh (7) in wliich it 
was hold by tie Privy Council that a 
Hindu r^v rsioncr has no right or 
int ^ro'-t in in property which 

a femib owner hoMs for h ;r life. 
Until it vjsts in him on her death, 
shoull he snr.’ivi h''r. he has nothing 
t' 0 .ij’»^ 0 -tO'*P*|U-ho*‘ ^V'H to 

t>) [ BliJ C.l. o7 —oCLK. 4li. 

(7) [l9i8l45Cal. 5'di-i5 I.A. :i5~ 

21 M L.T. 142-22 C.W.N. -109- 
27 C.L J. 295—34 M.L.J. 298— 

4 P.L.W. 221-16 A l.J. 265— 
(I9I8J M W.N. 30n—7 L.WhSsl— 

20 Bo.n.LR. 5i6—44 I.C. 408. 

(P.C) 
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transmit to liis heirs. His right 
becomes concrete only on her demise; 
until then it is a mere spes fmccpssiouis. 
His guardian, if he happens to be a 
minor, cannot bargain with it on his 
behalf or bind him by any contractual 
engagement in respect thereto. This 
decision of their Lordships was given 
by Mr. Ameer Ali who, in the course 
of his decision, observed as follows: 

“ This is a suit by a Hindu reversioner 
to recover possession of certain pro¬ 
portions that originally belonged to 
his maternal grand-father. Jhamman 
Singh. He alleges that the defend¬ 
ants. respondents before this Board, 
wrongfully possessed themselves of 
these properties under ''olour of 
certain arbitration proceedings whilst 
the estate was held by his mother, 
Kar Koer, as a female owner under 
the Hindu Law. Kar Koer died in 
1905 and this action was brought in 
190 h. The suit is, therefore, clearly 
within time. The sole question for 
determination, in this appeal, is 
whether the arbitration proceedings 
and the decree on the award which 
gave to the predecessors of the res¬ 
pondents possession of these proper¬ 
ties are binding on the appellant. 

‘‘ On Jhamman’s death, Radha 
Koer, his widow, applied for the 
registration of her name in place of 
her deceased husband in the Collector’s 
records. Her application was opposed 
by some of Jhamman’s agnatic male 
relations whom the respondents now 
represent. They claimed the property 
both under the general Hindu Law 
as also under some undefined family 
custom. Their objections were over¬ 
ruled by the Revenue Courts, and 
Radha Koer’s name was duly entered 
in the Collector’s register. Radha 
died shortly after in 1864 and was 
■ucceeded in the possession of the 
estate by her daughter, Kar Koer, the 
mother of the appellant. The agnates 
raised a fresh contest as to her right 
to hold the property. In the disputes 
that followed and which were eventu¬ 
ally referred to the arbitration ^f a 
number of caste-men> she seems to 
^ave been represented by her hus- 
pand, Rajendei Singh. There is noth- 
however, on the record to show 
n he had any authority to act for 
her as her agent. Before the arbitra 


tors had taken any action in the 
matter the compromise was arrived 
at, in which also Rajender purported 
to act both for her and her infant 
son, the appellant. Under this com¬ 
promise Kar Koer abandoned- in 
favour of the agnates, all right to the 
immoveable property of her father, 
receiving on her paT*t, besides some 
moveable property, two small frac¬ 
tional shares in certain lands which 
stood in her and in her mother’s 
natues. The elfect of the arrange¬ 
ment was to extinguish completely 
the reversionary inte -est of her son, 
the appellant, in his grand-father’s 
estates. The compromise was placed 
before the arbitrators and they were 
invited to make an award in accord¬ 
ance therewith, which they did. It 
is to be noted that there is nothing on 
the record to show that the proceed¬ 
ings, before the arbitrators, ever came 
to the knowledge of Kar Koer or that 
she knew of the compromise and its 
elfect. In fact, it appears that Kar 
Koer did not acquiesce in the award, 
and the opposite party had to apply 
to the Civil Court under the provisions 
of S. 327 of Act X of 1859 (the law 
that regulated at the time the pro¬ 
cedure of the Civil Courts in India) 
for a decree on the award. The Court 
of first instance held that all the 
proceedings in connection with the 
compromise and the award had been 
without Kar Koer’s knowledge. It 
accordingly dismissed the application 
of the agnates under S. 327. They 
appealed to the District Judge 
who apparently considered that as 
Rajender, her husband, was a party 
to the compromise, her denial could 
not be believed. He accordingly made 
a decree to have the awkrd filed and 
enforced under S. 327. From this 
decision Kar Koer preferred a special 
appeal to the High Court of Calcutta 
which was dismissed She then 
applied for a review of judgment in 
which she was equally unsuccessful. 
The result of these decisions was to 
put her out of possession of the pro¬ 
perty covered by the compromise, and 
which forms the subject-matter of the 
present action.” 

Mr. Ameer Ali then proceeds to 
point out that the guardian of a 
Hindu reversioner cannot bargain 
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with that rerersionary interest or 
bind the minor by any contractual 
engagement in respect thereof. He 
further, points out that, even if the 
minor had an existing right, the 
father could not enter into any 
arrangement which would bind him 
and which was not for his benefit. In 
this Court, in the quite recent case 
of Mt. Bhagwnti Kuer v. Jagdcim 
Sahoy (8), it was held by Das and 
Adami, JJ., that, when a dispute with 
regard to the rights of the members 
of a family has been settled by a fair 
compromise, such compromise will be 
upheld by the Court although perhaps 
resting upon grounds which would not 
have been considered satisfactory if 
the transaction had been between 
strangers ; but that it must be esta¬ 
blished that the right compromised 
could at least have formed the sub¬ 
ject matter of a claim, though a doubt¬ 
ful claim ; that a reversionary heir 
who has only a spes succe-'issionis can¬ 
not enter into a compromise with re¬ 
gard to such interest as he may have 
in the esta e of the persons whose 
reversionary heir he claims to be ; 
that a compromise of a doubtful claim 
by the holder of a limited interest 
stands on the same footing and binds 
the reversionary heir if it is establish¬ 
ed that the compromise was a fair and 
honest one and that the limited holder 
entered into the transaction as repre¬ 
senting the ©state and for the protec' 
•ion of the estate and not as represen¬ 
ting herself and for her own protection. 

Now, if we endeavour to apply such 
principles as are enunciated in the 
decisions which I have mentioned to 
the circumstances in this case, one 
must first observe that the parties to 
the arbitration were obviously acting 
under quite a mistaken view of their 
real rights. Sri Kumari Devi was 
under the impression that Rajkumar 
Singh was endowed with title to the 
property by virtue of the mukhtarnama 
of 1894- The arbitrators seem also to 
have adopted that view. I have al¬ 
ready given my reasons for thinking 
that Rajkumar Singh acquired no 
title under this mukhtarnama ; but, 
even supposing there was something 
to be said for that idea as a result <3 
which the arbitrators considered that 

“(8) U9211 6 Pat. L.J. 604. 


59 

for he; lifetime Sri Kumari was en¬ 
titled to enjoy the properties, the 
position of Bishun Kumari, as taken 
up by per in the arbitration proceed¬ 
ings, was based upon a still slender 
foundation. She had no idea that she 
was the life tenant of the properties 
or that her sons should claim other¬ 
wise than under, what is admitted to 
be. the invalid Will of Prem Kumari. 
It seems clear from the terms of the 
submission to arbitration and of the 
award that she did not put forward 
a’ y claim based on her own title or 
any claim based on the reversionary 
title of he; sons but only on the Will, 
I think, therefore, that the arbitration 
proceedings and the award therein 
cannot be supported on two broad 
grounds : firstly, because there was in 
the minds of both parties and of the 
arbitrators a co nplete misapprehen¬ 
sion as to the t^ue legal position : this 
misapprehension was the cause of the 
non inclusion fo; consideration in 
the arbitration proceedings of either 
Bishun’s own life interest or the re¬ 
versionary interest of her sons. The 
second reason is that, although it 
might perhaps be said that Bishun 
Kumari acted as she would have if 
she had waived her own claim or at 
any rate purported to be acting solely 
on behalf of the reversionary heirs, 
yet in arbitration proceedings it 
would be difficult to justify her en¬ 
tering into a compromise adversely 
affecting her sons’ reversionary inte¬ 
rests which, in fact,were, apparently, 
never even considered at all. 

I must now pass to the next and 
very important question which arises 
as to whether the arrangements which 
took place through the medium of 
arbitration can be supported as some 
form of family compromise- There isi 
no doubt that the principle-^ underj 
which the validity of an arbitrationj 
should be judged are more rigid than! 
those which apply when a family ag-l 
reement is under consideration. Il 
think that there is ample authority 
indicating that in some instances in 
which although as an arbitration pro¬ 
ceeding the result of an award can¬ 
not be supported, it is still capable of 
support on the ground that the award! 
represents what is in effect the out¬ 
come of a family compromise. It is 
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•suggested h -re that, even assu ning 
that mtich gveater latitude may bo 
extended to the support of a family 
arvangoment than is the case in main¬ 
taining an avva al unHev an arbitra¬ 
tion, novo-'th less, whoi’e a rever¬ 
sionary interest is in f ict atTected by 
a family arvangemont. su';h a com¬ 
promise cannot be suppo'tod and 
here fortiori bocau>8 the reversion¬ 
ary interest was never in any way 
dealt with. Humorous cases have 
been quoted to us on this point. Tn 
that of Ho.'On Dasi v. Durgn Dos 
Mun'lol (9) it was held that a partition 
or a fa.[lily ar angvnent, made in 
settlement of a dc\ibtful, if not a dis¬ 
puted chim. by a.bif ators appointed 
by the parties, effecti? g a diTision of 
a family p *op :rty and dr iwing up a 
list thereof which was signed by the 
parties, cirri.d out and actrd upon 
by them for so neti.ne, is a valid and 
a binding arrang unet t which the 
parties to it cannot deny, ignor or 
resile f;o n. Moiko'-jeo, J., in thdt case 
remarked that a fanily arrangement 
might bo upheld even though there 
were no rights actually in dispute at 
the time of m iking it ; and that the 
Courts will n )t bi dispos d to scan 
with much nicety the quintu n of 
consideration ; that it is a mistoke to 
suppose that the doot ’ine of fa nily 
arrangement extomis no further than 
arrangements for the settUment of 
doubtful or disputed rights ; and that 
the principle i-^ applic.iblo not merely 
to cases in which arrangements a:*e 
made b ;tween me nbers of a family for 
the preservation of it-^ peaco but also 
to Cases in which arrangoments are 
niado b twe.m them for the preserva¬ 
tion of it-i property. In the case of 
WifU.im.i V. ]Villioms (10) the facts 
were as f oUows : 

A died loaving a wife and two sons. 
A had mado a Will by v^hich he gave 
alibis property to hc^ two «ons in 
equ il shares. But this Will was in- 
co npleto and was not admitted to 
pTob ite. T.ae brothers, however, 
orally agreod that the invalidity of 
the Will should make no diiference 
and for twenty years they dealt with 
the p *opQ-ty if it helong'^d to the n 

(9) I 9U6i 4 C. L.J. 

do) [.867] 2 Ch. 294—2 Dr. and 
Sin.378. 


equally. The widow never insisted 
on her claims. The younger brother 
died and his legal representative filed 
a bill for the e^ual division of the 
property. The Court upheld the 
family arrangement although there 
ware in law no rights whatever in 
dispute. Turner L. J. In the 
course of his decision re narked 
“ It was strongly urged for the 
appellant that this case does not 
fail within the range of the authori¬ 
ties quoted ; that those cases extended 
no fu-ther than to arrange nents for 
the settlement of doubtful or disputed 
rights and that in this case the m was 
not, and could not be, ary doubtful or 
di'put d right : but this I think, is a 
very short-sighted vi-w of the cases 
as t'i fa oily arringernents They ex¬ 
tend. as t apprehend, much •fu'*ther 
thin is contend (I for on the part of 
the appellant, and apply, as I con- 
cciv ■, not [iicrely to cases in which 
arrange nents are made between 
members of the famUy for the preser¬ 
vation of its peace but to cases in 
which arrangoments a*e made bet¬ 
ween them for the preservation of its 
prop? .-t> 

In the case of Sotya Kumor Baner- 
jee V. Sntyn Kri/uif Banorjoe (I!) the 
Sane principles were followed. See 
also Romjoe R'm v. So-Ugram {\t). 
Perhape the most important case 
bearing upon this point is that of 
Koramotull i Moah v, Kotnnntuilo Meah 
( '3). In that casp it was held that in 
the absence of proof of mistake, in¬ 
equality of posit on, undue influence, 
coercion, fraud or any similar ground, 
a family arrangement made in settle¬ 
ment of a disputed or doubtful claim 
is a valid and binding arrangement 
which the parties thereto cannot deny, 
ignore or resile from : that if the par¬ 
ties have settled a dispute such settle¬ 
ment will not be set aside on the 
ground that it gave to one of them 
more than that which he ought pos¬ 
sibly to have recovered if he had 
taken the judgment of the Court upon 
the matte s in diiference between 
them ; that the Courts will not be 
disposed to scan with much nicety the 
nua*^tum of ai-ition ; that there 

in) U9osJ lu C.L.J. 50.)—J l.U. 247. 

(12) [1911] 14C.L.a. U8—M I.C. 4^1. 

(13) [1919] 23 C.W.N. 118-49 1C. 886. 
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13 nothing in this doctMne of fi- 
mily arrangements opposed to the 
gene-al principle, that, whon it 
IS sought to bind a minor by an 
agreement entered into on his behalf, 
it must be shown that the a -reement 
was fir* the bjiieit of the minor ; 
that if imp ’oper advant'iije has been 
taken of the mino-’s position, a fami¬ 
ly arr’^ng iment can be set a'Mo on 
the g'oiind -of undue influence or 
ine^iuality of position o" one of the 
other g-ounds which would vitiate 
such an a-range n mt in the ca«e of 
adults ; hut that when there is no 
defect of this natu -ethe settlement 
of A dDubtful ciSrim is of as mncli 
advantage tj a mino • as to an adult, 
and that where a genuine dispute has 
been fairly settled, the dispute can¬ 
not be re-opened solely on the ground 
that one of the parties to tl>e family 
arrangement was a mino- Hals- 
buryV o/ Eng’an l, 14 , n. 
542, in dealing with what famUy ar¬ 
rangements can and cannot be sup- 

?? out that an agreement 

dividing up family property, though 
entered into under a misapp-ehension 
of the legal rights of the pa‘ ties, pro¬ 
vided such misapp-ehension is not 
induced by ary party to the ag-ee- 
roent, is entitled to support even 
where the fact that misapprehension 
existed has been established by sub¬ 
sequent legal decision On the other 
hand atp. 514 he points out that an 
agreement as to division of prope-ty 
can be set aside where the heir gives 
up property to which he had undoubt¬ 
ed rights witliout consideration or 
where he was ignorant or without 
professional assistance ; even though 
there was no evidence of fraud or 
undue influence. See also Hnrdeo 
Snhni y. Gou'i Shnnf:nr (14), Rojeri'Ira 
Noth Mitrn v. Nibaran Chon lrn Rny 
(15). Konhai Lai v. Bnj Lai (16) 

(U) [1906] 28 AH. 35-(l. 05) A.W.N. 
171—2 A.L.J. 491. 

(I.M[921]25 C.W.N. 859. 

(16) [19 8 ] 40 All. 487-45 I.A. 118—, 
22 C W. N. 914-8 L. W. 212 — 

24 M.L-T. 23—35 M.LJ. 459— 

16 A.LJ. 825—(19.8) M.W.N. 
709—28 C.L.J. 394—5 P.L.W. 
294—20 Bom- L.R. 1048—47 I.O. 
.207 (P.C) 


61 

Beni Prosni v. L"jjn (17) and 

B’m Nrmnjnn Singh v. Praynn 
SiHjh (’ 8 ). ^ 

In order to see what should be the 
priaciples p-operiy to bo applied iti 
this case, it i., in the hr^t place 
imp >rtant t > t-y and see clearly what 
'*’as the p)-iton pri,.;.^ which 

gaverise. to t'm a-biti* iti >n or com- 
pro nise S i Kumad D-vi certainly 
had a claim : u may not have been 


have been 


a g)ol claim .it m.j> 
fonn.Ie(i p j-stbly upon two misap. 

prehensions : (-0 that Rajknmar was 

the heir in law t) Rani Bigya and 
that on herdeatn he (if irid.*.jd he 
survi.ed he-) ca-ne into he.- propjrty 

to the ox‘liision f)f his inofhov, t^rem 

Ku nari, lint t was a niiscake : 
Prom Kumiri wa-; Rani Rigyi’^ heiV 
Rajkumar died before Prem Kumari •* 
in law he was not Rani heir 

at the time of the dispute:' ( 6 ) that 
Rajkumar had been made her heir by 
Rani Higya by the mit'chtaniarna 
which she executed on 0 ;fob 8 r 19th. 
1'94. This may also have been, and, 
in my opinion was, a second mistake ; 
but it was one a out whicfi there was 
certainly an element of doubt; it was 
on*’ of t e, if not the main, grounds 
of the dispute ; the arbitrators thought 
the claim was well founded ; the ques¬ 
tion has been actively agitated and 

closely argued in the present litiga¬ 
tion. 

Added to all this, Sri Kumari Devi’s 
claim seems to have been recognized 
after Bigyi’s death by Prem Ku nari 
Rajkumar is said to have died short¬ 
ly after Bigya, in the same year 
(1901-02), and after his death Prem 
Kumari and Sri Kumari lived toge¬ 
ther. S‘i Kumari was. apparently, 
recognized by Prem Kumari as the 
rightful po-isesso- of the property for, 
in 1905, Sri Kumari granted the 
thikapntt'i iiifivour of Coffin who 
was p irt proprietor of the Rhusrari 
Indigo Factory without any objection 
on the part of Prem Kumari. It i« 
only in lOO-^. eight days before her 
death, that Prem Kumari seems to 
have, by her will, shown that she 
thought that she, and not Sri Kumari. 

F 

(1 llCJie] 38 All. 152-14 A. iTT 
4)8—;)5 I. C. 64. 

(18) [ 1882 ] 8 Cal. 138—10 C.L.R. 66, 
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was the o rneT of the state and to 
have believed that she could bequeath 
it to her daughter Bishun’s two sons. 
Prem Kumari’s husband had pre¬ 
deceased lier : and Parkash Sen, her 
daughter's husband may possibly have 
influenced Prem K-umari to make a 
Will in favour of his sons though 
that is mere surmise. 

At any rate the above observations 
clearly show that after Prem Ku¬ 
mari’s death and at the time of the 
arbitration, Sri Kumari had a claim 
which, though it may in law actually 
have been a doubtful claim, was ne¬ 
vertheless one of quite a formidable 
character. It was one indeed which 
in my view justified Bishun Kumari 
in entering into negotiations with 
her Next let us look at Bishun 
Kumari’s position prior to the arbi¬ 
tration. Neither she nor her husband 
seem to have contemplated that she, 
on Prern Kumari's death, could be 
the person entitled to a life interest 
in the estate : such a claim never 
seems to have been put forward at 
all by her ; nor to have suggested 
itself to anyone at the time of the 
arbitration. She represented not her¬ 
self but her minor sons and her claim 
for them based itself on Prem 
Kumari’s Will. She certainly could 
not possibly be said to be in any way 
entering into a compromise as re¬ 
presenting herself or for the protection 
of her own interest for she was not 
even aware that she had one. 

But, if she had been aware of her 
own claim, could she not, acting for 
the protection of the estate and not 
on her behalf, have properly, in 
order to avoid litigation and to set¬ 
tle the strongly advocated clai n of 
Sri Kumari, have entered into the 
compromise which she did ? If she 
could it seems ditficult to see why, 
without knowing of her own claim, 
but with the same object, she could 
not act similarly. The only possible 
objection which occurs to my mind 
is that she was ignorant that she had 
in her hands a very strong weapon 
to use in the dispute. Now what was 
the result of the compromise, intrin¬ 
sically hot at all an iniquitous one. 

Bishun’s own interest is lost' sight 
of, she was afraid that if Sri Kumari's 
claim is successful, her own sons, 


whom she thinks are entitled under 
the Will of Prem Kumari, would nev¬ 
er get anything from the estate : 
there- seemsa general, but dim or at 
any rate not very clear, impression 
even in the minds of the arbitrators 
that perhaps, apart from the Will. 
Bishun’s two sons ought to come into 
the property after Sri Kumari’s 
death. What Bishun does do in 
reality is to set the duration of her 
own life against that of her sister- 
in-law, if she (Bishun) dies after Sri 
Kumari, the reversionary interests of 
her sons are not in any way atfected, 
but if, as actually happened, she 
(Bishun Kumari) predeceases Sri 
Kumari then the reversionary inter¬ 
ests of her sons are affected inasmuch 
as they would not own the estate 
until Sri Kumari’s death. If there 
had been no compromise then on the 
death of Bishun Kumari, which oc¬ 
curred in about 1917, Ram Bahadur 
Sen would have immediately been 
entitled to come into possession of 
the property. As it is, if the com¬ 
promise is upheld'he will not do so 
till after Sri Kumari's death. The 
immediate claim here is one of pos¬ 
session. The minor’s guardian is in 
fact in possession of the property and 
the plaintiff, by virtue of his zar- 
peshgi^ is seeking to eject the minor’s 
guardian from possession. If the 
compromise is supported the plaintiff 
must succ<^ed but in any case his 
possession, under his zarpeshgi^ 
would only be good until the death 
of Sri Kumari Devi ; and whether the 
plaintiff could recover what he has 
advanced, in connection therewith, 
from Ram Bahadur Sen after Sri 
Kumari's death depends upon con¬ 
siderations with which we are not 

here concerned. 

Das, J. in the case of Mi. Bhctg- 
waii Ktier v. Jagdam Sohay (8) 
expresses his view that the law, as 
it, at present (19^1) stands, indi¬ 
cates that : 

1 . “a reversionary heir can under 
* no circumstances convey or agree to 
convey or relinquish any future 
right or expectancy nor can his guar¬ 
dian, if he happens to be a minor, 
bargain with his possibilityof succes¬ 
sion or bind him by any contractual 
engagement in respect thereto.** 
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If that was the end of the position 
there seems no doubt that the ar- 
rangement in this case could not be 
supported, or Bishun in it undoubt 
edly though uuknowingty did some- 

actually d-d 
affect adversely her minor son" 

SSS.'”*'”"' “““"J 

2- * An alienation by a limited 

Sr" UnTitT reversioner 

hut a limited owner can bind the 

reversionary heir by a compromise 

in which each party takes a share 

the '^indJ property by virtue of 

the independent title which is to 
that extent and by way of compro 
mise. admitted by the other parUes 

Ls a""f"air oouipromte 

was a fmr and a ioncr/tV/e comnro 
mise and that the limited 

nre^Inrcompromise as re- 
presenting the estate which was for 

the time being vested in her and 

acted for the protection and pre 

servation of that estate : " and with 
this must be read the third propose 

whethey^®^!'''"’ ® <l“«stion is raised 
whether a transaction is an aliena 

frclaim"thrr°"'‘®® a doubt- 

to 1 te'^^lertL"afien‘:e 

interes't^Whtre "thT t°^ limited 

-furrsi st 

of rdo“ub1furci"an”‘ ^ 

Now admitting that the comnro 
mise was a fii- an^ « yompro- 

f. f'?y. 

tereat and of her sonV reversion' 

»L‘"‘or‘peac?“‘LvfV:n 

fere^ri \"'thfnk''"th'^ ‘°- 

hlvi” gfvtn ~,dThe‘ 

given out and out to Sri 

• reasonable amount of the proper- 

^ w u, the answer is 

probably i„ the affirmatTve • for 
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”7^ j 

17 ,sr 

^ limited interest in rho 

f‘’r twenty years after her iBi 

that" B ^ ‘''c opinion 

for if f *'’c ''Cgitive • 

for if she did so she would be dn 

jng something purporting to bind the 

minor reversioners by a contino-hi^t 
retardation of the date (f f^the 
date of Bishun’s death) upon Wh ch 
their reversionary interest m gin 

with <1° “ 

with her minor sons’ reversionart 

interest : she cannot bind them by 
entering into any contractual en¬ 
gagement in respect of it • she 

it°hv -n?’ d with 

It by introducing into it a feature of 
time which would retard defiinitely thi 
vesting of the reversionary interest 
in th-. rtvorsioners, assuming of 
course that they outlived her. 

1 have, therefore, not without re- 
luctance under the circumstances 

°Lt ir*" conclusion 

nat It was not competent for 

Bishun to do what she did in this 

Case; t c' to agree to a compro 

mise which in giving a life interest 

m the whole property to Sri Ku 

Kumaris) Ufe 
might have, and in fact has intro! 
duced a new condition into the re 
versionary interest of her minor 

sons, that new contingency being a 
postponement for an indefinite period 
U. c. the period intervening bet¬ 
ween Bishun s death and the un 
ascertainable date in the future 
when Sri Kumari dies) of the vest¬ 
ing of the reversionary interest in 
the first defendant The transac¬ 
tion cannot, therefore, in my 

opinion, be supported as a familv 
settlement. ^ 

Summarizing then ray conclusions 
they are 

1. I do not consider that the 
mukhtamama^ executed on October 
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}9th, i89i, by Rani Bigya Kumari 
Devi in favour of B .bu Ga;‘'abhir 
Singh, thj husbiiul of h_i* d .ught^r, 
R-inL Prc.n Ku auri D vi, endowed 
the cx.cuiii.t's grandson, Haj i 
Rajku uiir biiigb, with any title to 
her Uhe cxcciitaii .’s) est it ■. On 
this p/:).t I ugvoe w.th tue Subor- 
dinat • .ludg '. 

2. I do not see any ground for 

4 

considering :— 

(a) til vt Han Bahadur Son and 
Shyatu Bah-dur S'.n, t..e two minor 
sons of Musa.no at Vhshuii Ku i.ari 
D>..vn arid of h'^r I'.usb -.lid, B .bu Sri 
Puikash s n, w.ve not suifiCKnt.y 
repr«sont d in the arbitration pro- 
CGtding by their mother and f..ther. 

(b) that t'.ie iwo par .(.ihS.'ifn ladi.s; 
Muss immats Bisi.ini Ku.nari D vi 
and Sri Ku.r.ari D^vi, who were 
parties to arbitration proceedings 
were not ad quo-i ly acquaint d 
with or insutficiently infovnicd of 
what v^as t .k ng place in connec¬ 
tion therewith ; 

(c) that the arbitration award wis 
not the award of tho aibitrators. 
On these po.nts I agree with the 
Subordinate Judge so far as he 
had to deal with them ; 

3. I do not consider that the ar¬ 
bitration procjtdings can be sup¬ 
ported for the following reasons :— 

(a) Tho parties wont to arbitra¬ 
tion und .*r a complete misappre¬ 
hension of their respective real legal 
positions and rights. 

(b) The award of the arbitrators 
was given under a shnilarly al¬ 
most complete misapprehension of 
the respective real leg.il positions 
and rights of the parties. 

(c) Tne award was bad in law in 
that :— 

U) the arbitrators wrongly thought 
that the niuchturnaina of lUth, Octo¬ 
ber ib94, executed by Rani Bigya 
Kumari D.vi in favour of Babu 
Ghamhir Singh endowed Raja Raj- 
kumar Sir.gh with title to the estate 
through which Sri Kumari Devi could 
claim. 

(ii) The arbitrators wrongly 
thought that the Will made by 
Rani Prem Kumari Devi, on 8th 
February 1908, in favour of R-im 
Bahadur Sen and Shyam Bahadur 
Sen was valid. 


(iii) The arbitrators did not take 
into consideration tho hfo inte^^^st 
which Mussam)n.it Bishun Kumari 
Devi ht id in the estate after the 
d ath of her mother. Rani Prem 
Ku luiri D-vi. 

liv) Tho avbltr t'‘rs did not (ap¬ 
parently) tike into consid ration 
tne r v..rsionciry u.trresl of Ry.u 
Bahadur Sen and S.iyam Bahadur 
Sen. 

4. I d 1 not c onsid rrth t the first 
d,f-.-nd:nt wonlh n any case, be 
noumt b> the aw ..d of t.i; aibitritors 
because by t l it award ills reversion¬ 
ary int/r.st w IS •^ubjertal to the 
iiiiposit on of a cond t.on und.r which 
the vesting in him of his iwo-rsionary 
interest might h-.v i been and in 
fact is r.tirded for an indetinite 
period after the date when in law 
it should v„st in hi n. To such a 
course h \ being a minor, couid not 
b-‘bound by any ac-iuiescence there¬ 
in on tho part of those purport¬ 
ing to ivprjs.nt hirii in the arbi¬ 
tration proco.dngs. On this point I 
disagree with the Subordinate Judge. 

5. I do not consider that the 
arrangoiiants which resulted from 
the arbitration proceedings can be 
support-^d as a family s.itlementas 
binding the first d^fondint be¬ 
cause as the etlcct of the compromise 
the reversionary interv.st of the first 
defend int w is attect-d in the man¬ 
ner which I have detailed in the 
preceding paragraph. I may elso here 
add, although it may not strictly 
be here material, that the complete 
ignorance of Mussammat Bishun 
Kumari Devi of tl-e fact of her own 
clai a to a lij interest in the estate 
dopriv- d her of utilizing, on behalf of 
the reversioners,a very potent weapon 
in the controversy. On this point I 
disagree with the 6ubo dinata Judge. 

The result will be that the appeal 
by the first d..fendant will be allow¬ 
ed : the judg nent of the Subordinate 
Judge will be set asid:i so far as 
it relat s to th» appellant : the res¬ 
pondent must pay the costs of the 
appellant, both of the appeal and 

n the Court bolow. 

Ross, J. —I agree. 

Appeal allotoed. 
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JWALA Prasad and Ross, jj. 

K, V. Lmaya—PUinti.r—Appellant. 

V. 

J. K, Wotve and others —Defen¬ 
dants—Respondents. 

^^21, Decided on 
Z9th June 1921, against the decision 

of the D. J., Manbhum, dated Gth 
July 1920. 

(a) f’jvil P, Ctt O, s /?, 3—Suit is not bad 
for mtsj' tndtr of causes of action, 

lu a suit by oue parti.er arairst the re- 
mainmg two partners f »r hocouhw, the plain- 
tiff alleieJ that acert iin s im thrown into 
the buain. 88 was from a previo-ia nuainess car- 

on by plaintiff aud on*» defendiot an! asked 
relief in respect of that sum only against that 
defendant. 


Held that the suit was not b^d for 
niiBjoiuder or causes of aotion. (P 66, C 1] 

(6) Civil P. C., O 1 , R. 3~Sait not bid for 
WMiOjnder of parties. 

"'li* P^’^'i^'rahip accounts, the 
plaintiff a Ide i defen la it 3, whom he did not 
Moogoiaa as pirtoer. but who was alleged to 

be a p-rtner by dei'eudaui No. 1. in a presious 
ntigation. 

Held the suit was not h«d for misioinder 

••f parties. (P. 65. C. 2 <£■ P.67. C. 2J 


Atul Krishna Kay-^fot Appellant. 
SaVendra Nath Palit for A. 8. 
Moolcerjee —for Respondents. 

Ro«i, J.—This is appeal from 
the decision of the District Judge of 
Manbhum alfivming the derision o 
the SubD:dinite Judg 3 of Purulia 
dismissing the Plaintiif s suit for 
dissolution of pavtnership and for 

J?. accounts. The 

Plaintiff 19 one K. V. Limaya. There 

are three Defendants d. K. Watre, 

Nilkamal Mandal and Durgas Chan¬ 
dra Bhattacharji. 

The plaintiff albges that in the 
beginning of the year I9I2 he took 
Defondant No 1 as a pa-tner in a 
stone quar-T business at Chawka on- 
certain terms. Defendant No. i ear¬ 
ned on the business «t the quarry 

beginning of 1912 to the 
1 . •^®'^«ary 1913. A sum of 

Rs. 4.92 ,-6-5 which h«d been found a 
due to the Plaintiff from Defendant 
«o. 1 n respect of a previous busi- 
ness in connection with a quarry at 
Chandauri, was included in the busi- 
1924 P —9 & 10 


ness of the Chawka quarry and all 
the goods and stock of the Chandauri 
quan-y as well as the advance made 
in respect thereof were included in 
the Chawka business, and Defendant 
V>. 1 aduitted his liability for the 
af ores lid sum. Then in January 
1913 Plaintiif and D.-fondant No. 1 
took into p rrtner.ship Defendant 
No. 2 on certain terms, and this 
business continued until December 
1915 when it closed. The Defendants 
were eriven an opportunity to sub nit 
accounts in the bpginning of 1916, 
but did not d > so, and therefore Plain¬ 
tiff had to b-ing this action. He 
did not admit that Defendant No. 3 | 
was a partner but added him as a 
Defendant because it had been! 
stated in the written statements/ 
of the Defendants in a previous Iiti-| 
gation that Defendant No. 3 was/ 
also a partner in the business. Defend 
dint No. 1 admitted in his written 
statement that the Plaintiff and he 
worked as partners in the business 
which began from 1912. He also 
alleged that Defendant No. 3 was a 
pa tner. Defendant No .2 denied that 
Defendant No. 3 was a partner but 
admitted that on certain terms hav¬ 
ing been settled, he himself joined 
the business at the Chawka quarry in 
the month of January 1913 and that 
the business was closed in December 
1915. Defendant No. 3 denied that 
he was ever a partner in the busi¬ 
ness. 

The learned Subordinate Judge dis¬ 
missed the suit on the preliminary 
grounds that it was bad for multi- 
fa-"iousness and was not maintain¬ 
able. He found that the Chandauri 
conce-n was a sepaiate business from 
the Chawka business, and that the 
business which was started in 1912 
was between the Plaintiff and Defen¬ 
dant No. 1 and Defendant No. 3 and 
that this was a second and separate 
business: and that a third business 
was started in 191.3 with the Plain- 
t'ff and Defendant No- 1 and Defen¬ 
dant No. 2 as partners which came 
to an end in October 1913 and hat a 
fresh start was made in 1914, 

The learned District Judge came to 
much the same conclusion. He held 
that the claim for the sum of 
Rs. 4,900 involved going into the 
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accounts of the ChanHauri business in 
which one Baroda Ganguli who was 
not a party had been a partner and 
with which Defendants Nos. 2 and 3 
were not concerned. He further held 
that no actual partnership in the 
business in 19'3 had been made out 
between Defendant No. 1 and Defen¬ 
dant No. 2; and finally he held that 
it was impossible to hold that the 
partnership continued during the 
period of the absence of De’endant 
No. 1 from October 1913 to May 1914. 
Therefore taking the same Tiew as 
the 1 earned Subordinate Judge that 
three or four separate business con¬ 
cerns had been brought together in 
one suit, he dismissed the suit. 

On the view which the learned 
District Judge took of the case he 
ought to have given the PlaintitT an 
opportunity to amend his plaint, if 
necessary, and to elect which busi¬ 
ness he desired to be terminated and 
accounted for. But the plaint is 
perfectly definite that the Plaintiff 
desires a dissolution of the partner¬ 
ship fornaed to carry on the business 
at the Chawka quarry. This business 
came into existence in the beginning 
of 1912 and continued, though the 
partners were not the same through¬ 
out, until December I9l5. The mere 
fact that one of the assets of the 
firm is said to have been a sum of 
Rs. 4,900 alleged to have been due by 
Defendant No. 1 to the Plaintitfon 
account of a previous business enter¬ 
prise is no reason for not dissolving 
the present partnership and taking 
the accounts. It is a matter of the 
details of the account; if the item is 
not proved, the Plaintiff will not get 
credit for it. Consequently the fact 
that this item is said to have been 
brought over from an earlier business 
is in my opinion n^o reason for dis¬ 
missing the present suit. 

Then with regard to the finding 
that no actual partnership in the 
Chawka business is made out between 
Defendant No. 1 and Defendant No 2. 
it is not clear what the meaning of the 
learned Judge ia. What is alleged 
by the Plaintiff is a partnership bet¬ 
ween himself and Defendant No. 1 and 
Defendant No. 2. Defendant No.l does 
not deny the partnership, and Defen¬ 
dant No. 2 admits that he joined the 
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business. I do not understand why 
the relations of Defendant No. 2 with 
the Plaintiff should be investigated 
separately from those between the 
Plaintiff and Defendant No. 1. The 
mere fact that a second partner was 
taken in, in January 1913 is no reason 
for splitting up the suit into two. 
That partnership was the partnership 
which it was sought to dissolve and 
the fact that the partners have varied 
during the term of the business can¬ 
not affect the maintainability of the 
suit. 

Then with regard to the question 
whether the partnership continued 
during the absence of Dsfendant 
No. 1 for six months ; what the Defen¬ 
dant pleads is that he asked the Plain¬ 
tiff to render accounts of the business 
fo * 1912 and 1913 ; but the Plaintiff 
did not do so ; whereupon the Defen¬ 
dant gave up all connection with the 
business and went away to his native 
place in October 1913.' After some 
time, however, he came back again. 
Now, this is not how a partnership 
can be dissolved. The learned Dis¬ 
trict Judge thinks that the ab-sence 
of Defendant No. 1 and the fact that 
he was not shown any regular ac¬ 
counts during his absence nor was 
treated as a partner are sutficient to 
show that the partnership did not 
continue. But there is no dissolution 
of partnership either alleged or held 
to be proved, and the facts which the 
learned District Judge refers to, do 
not in themselves constitute a dissolu¬ 
tion of partnership. On all the gro¬ 
unds on which this suit has been dis¬ 
missed, I am unable to agree with the 
view taken by the Courts below. 

I would allow the appeal and set 
aside the decree of the Court below 
and remand the suit for trial. Costs 
will abide the result. 

Jwala Prasad, J.—I agree. I would 
like to add a few points. The Courts 
below have thrown out the suit on the 
ground that it was bad on account of 
multif ariousness of causes of action 
and misjoinder of parties. In other 
words, they say that the Plaintiff has 
joined many causes of action arising 

out of several businesses set forth in 

the plaint and that the parties im¬ 
pleaded as Defendants in the cas# 
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were not concerned in all those tran¬ 
sactions. It seems to me that there 
has been misapprehension in theminds 
of the Courts below as to the real 
scope of the suit. The7 seem to have 
confused the history of facts given in 
the plaint as giving rise to the cause 
of action of the Plaintiff with the 
actual cause of action and the reliefs 
set forth in the plaint. No doubt the 
Plaintiff gives the history of the 
partnership business from the year 
1911, but his suit relates entirely to 
one partnership which went by the 
name of Chawka, and he seeks a dis¬ 
solution of the said partnership and 
an account with respect to that and 
that alone. Para. 7 of the plaint is 
explicit upon the point. The Plaintiff 
in that paragraph states ** that after 
the aforesaid partnership business 
was closed, the Defendants were given 
opportunity to submit final account 
within one month from the beginning 
of 1916, Finding that opportunity 
the Defendants have realized and 
appropriated a large amount of the 
business, which was due from others 
up to 2 nd February 1916 and have 
also appropriated many articles which 
wet’e in stock. Hence the cause of 
action for this suit accrued after the 
aforesaid business was closed, gra¬ 
dually from the beginning of 1916 to 
the end of Feb^'uary of the said year 
at Chawka, within the jurisdiction of 
this Court/’ In para. 10, wherein 
Plaintlffi formulates his claim, he 
clearly states that “ the Plaintiff is 
entitled to obtain a decree for the 
amount which will be found due to 
him from the Defendants after the 
ascertainment and determination of 
the terms of the contract which exis¬ 
ted between the parties in regard to 
the partnership business and after the 
adjustment of accounts/* These two 
paragraphs read together make it 
certain that the Plaintiff’s cause of 
action is one which arose after the 
business at Chawka was closed from 
the beginning of 1916 to the end of 
February of that year and the claim 
of the Plaintiff as regards accounts 
and dissolution is with respect to that 
business alone. Similarly the relief 
refers entirely to one partnership 
business and that obviously is the 
Chawka business. Therefore there 
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was only one cause of action ; the 
Plaintiff has based his case on one 
cause of action and with respect to 
the dissolution of one partnership 
business only. I fail to understand 
how the Courts below have come to 
the conclusion that the Plaintiff has 
joined several causes of action to¬ 
gether. The other concerns which no 

longer exist may have to be looked 
into with a view to find out the rights 
and liabilities of the parties concerned 
with respect to the Chawka business. 
That would not necessarily mean that 
the Plaintiff claims a dissolution of 
all these partnership concerns and an 
account with respect to them, for 
they, according to the case of the 
Plaintiff and as held by the Courts 
below, have all ceased t) exist, whe¬ 
ther they were separate business con¬ 
cerns or were merged in the Chawka 
business. In para. 11 of the plaint 
the Plaintiff gives reason why he 
made Dafendant No. 3 party to the 
suit. He does not admit him to be a 
partner but one of the Defendants 
did state that he was a partner. The 
Plaintiff anticipated this and implead- 
ed Defendant No. 3 in the suit to 
avoid any objection on the part of the 
Defendants, If he had not done this, 
there would have been an objection 
on the part of the Defendants. There 
is therefore also no misjoinder of 
parties. 

I therefore agree with the order 
proposed by my learned brother. 

Appeal allowed. 
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Mullick and Foster, JJ. 

Kiihundeo Narayan Mahta and an^ 
other —Decree-holders—Appe.lants. 

T. 

Ramrejhan Singh and others —Judg¬ 
ment-debtors—Respondents. 

Civil Mis. Appeal No. 257 of 1922 
Decided on 9th July 192 *, against the 
order of the Sub J., Muzaffarpur D/- 
13th September 1922. 
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(а) C*vil F. Code, S. 47-Execution attack¬ 
ed rts also sale fhereu 'der St^ciitm.applie-^, 

When the execution itself is attacked at the 
outset and a sale takes place afterwards, the 
judgment debtor has the right to challenge the 
*ale under S. j 7 P.68, C.l] 

(б) Civil Pro. Code, 0.21, R. 90-Specific 
fraud munt p roved. 

It is open to a Cturt to find merely upon cir- 
cumsta itial evidence tliat there has been 
fraud on the part or a particular party but the 
finding must be based on legal evidence. It is 
not sufficient to make a .erai allegation that 
becau e there was no service of sale process 
or because there was irreiruiarity In the service 
tbere'o'o the decee holder must necessarily 
have bien responsible and guiltv of fraud. 

|P. 69 C. \] 

S. M. MulHck and S. N. Bose~ior 

Appellants. 

Jalgovind Prasn J —for Respondents. 

Mullick, J —The sale took place.on 
the'.iOth J inu xry 1921. The applica¬ 
tion to sjt it aside was made by the 
judg.nent debtors on the 2.~th May 
1921- It was set aside by the Court 
of first inst ince, the Munsif, on the 
16th December 1921, and there was 
then an app ^al to the Subordinate 
Judge who affirmed the finding of the 
Munsif and dismissed the appeal on 
the I3th Scpteinbjf 1922. 

The present second appeal is pi'c- 
ferred by the d )cree-hold rs. A pre¬ 
liminary objection is taken that no 
second appeal lies. It is clear, how¬ 
ever, that the application is based not 
only upon the failure to publish and 
conduct the s ale according to law but 
also on the ground of the omission on 
the part Of the decree-holders of the 
necessary notice under Or. 21, R. 22 of 
the Civil Proc dure Code. It is now 
settled that when the execution itself 
is attacked at the outset and a sale 
takes pLa'ce aft jrwards, the judgment- 
debtor has the right to challenge the 
sale und )r S. 47 of the Code and if 
that is s), a second appeal does lie. 
Co.ning t) tbe merits it is clear, that 
the judg.neni of the Subordinate 
Judge cannot be supported. H.o finds 
that there has b ^en fraud on the pai't 
of the decree-h >ldjrs and t’ at by 
sotne contrivinc: on their part the 
judg nent-debtors were kept in igno¬ 
rance of the f \rt that the s'ale'had 
taken p'ace and thit this is a proper 
case for t'lo application of S. 18.o,f the 
Linitition Act. The first ground; 
given by the learned Subordinate. 
Judge for finding fraud is that in the 


application for issue of notice under. 
Or 23, R. 22, the decree-holders have 
described all the judg nent-debtors as 
residents of Mauz i Athri. The learn¬ 
ed Subordinate Judge refers to the 
notice as Ex. D, but it should be fcx. . 
A, and he is quite in error in thinking 
that the judg iient-d:.btors have in. 
fact been described as residents of 
Athri and not in the case of some as 
residents of Athri and in the case of 
the others as residents of M idhopur. 
The fact appears to be that the judg¬ 
ment-debtors come from two different, 
villages and one set have b ,‘en pro¬ 
perly described as residing in Madho- . 
pur and properly served in that vil¬ 
lage and the other set who res'de in 
Athri have been served at Athri as. 
stated by the SubDrdinate Judge. 
Then the Subordinate Judge states 
that the service of notice which he 
wrongly describes as Ex A-l records 
that the notices have been served in 
Mauza Athri. This is clearly wrong.. 
We have referred to the report of the 
peon and we find that the notices have 
been entered as p-op.rly served as 
indicated ab)ve. Finally the learned 
Subordinate Judge refers to Ex. A-l. 
the receipt granted by the Chamar 
who attested the service report. This 
Chamar is a resident of Athri, but I 
cannot see that that fact alone is leg il 
evidence upon which a finding of 
fraud can hy based. There is no rea¬ 
son why a Chamar residing in Athri 
should not have attended the service 
of process in Madhopur which is an 
adjoining village and attjsted the ser¬ 
vice report in his own vill ige after¬ 
wards. It is obvious therefore that 
the learned .^udge has made an e;ror 
of record in regard to the evidence 
upon which he finds fraud and that 
his finding is therefore 1‘able to be 
attacked on the g -ound that he has 
arrived at an inference without any 
evidence to suppo'-t it. 

The learned Judge refers next to 
the service of notic s under Or 21, R- 
66 and of the pr ^clamations relating to 
the sale. It K d-tficult to say how f ir 
he has been influenced by his error, 
with regard to the notices under R- 22. 
in arriving at his finding with regard 
to these last two sets of notices and. 
I think in the circu.nstxnces the pro¬ 
per course as to set aside his order and? 
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to remand the case to him for hearing 
icoording to law. It is open no doubt 
to a Court to find merely upon circu,n- 
htantial erldenoe that thei-e has been 
fraud on the*part of a particular p irty 
but that finding must be based on 
'legal evidence. In the case of a sale 
alleged to have been brought about by 
the fraud of a decre* -holder, it is open 
to the Court to find from the suppres¬ 
sion of one or more notices reliting 
to the sale or to the decree itself that 
the whole was part and parcel of one 
original scheme and that the various 
incidents were merely indications of 
the fraudulent intention of the decree- 
holder from the outset. It is open in 
this case to the learned Judge to find 
from the failure on the part of the 
decree-holders to serve the notices 
that they had a hand in the non-ser¬ 
vice of the necessary processes but 
there must be a clear and definite 
finding that the decree-holders were 
implicated in the matter and a mere 
finding that there was no service will 
not be sutficient. In most cases the 
decree-holder is required to furnish an 
identifier, and if there has been any 
perjury or false statement in respect 
of a service at which the identifier 
was required to be present, that will 
be sutficient to connect the decree- 
holder with the alleged fraud but these 
are matters which must be gone into 
and specifically found. It is not sutfi- 
oient to make a general allegation 
that because there was no service of 
sale processes or because there was 
irregularity in the service that there¬ 
fore the decree-holder must necessari¬ 
ly have been responsible. The result 
is that the appeal is decreed with 
costs and the case is remanded for 
hearing to the Subordinate Judge ac¬ 
cording to law. Costs will abide the 
result. 

Foster, J.'—I agree. 

Appeal allowed. 

Case remanded. 
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Dawson Miller C. J. and Kul- 
want Sahay, j. 

(ropid Siiran Narayaa Singh of 
TiVca/v—Defendant -Appellant. 

Situ Devi —Plaintilf—Rijspondent. 

Mis. A. No. 78 and Mis. Rev. No 
143 of 1923, Decided on ,'7th July 1923 
against the o -der of the Sub. J.. Gaya 
D/-29th March 1923. 

Civil P, C'., S. 151—Suit to enforce contract — 
Orier illo'iing a portion of amount claimed 
before hearing U had. 

S. 151 «aves tlie Court** inherent power to 
make such orders as may be nec's-ary for t!ie 
ends of justice or to preve xt abuse of the pro¬ 
cess of the Court, but there is no rule o^ law or 
equity which requires, in the interest of 
justice, that a plaintiif suing to mforcea 
ooutrait for the payme it of money, v here ths 
claim is dispute!, should be awarded a por 
tion of the amount claimed before his rig t has 
been established by the suit brought for that 
purpose. IP.71 C. Ij 

S. Ahmad, H- L. Nandkeolyer and 
AT. K. Prasad —for Appellant. 

K. B. Datt and B. ;V. Mitter —for 
Respondent. 

Dawson Miller, C. J.— In this case 
there is both an appeal and an appli¬ 
cation in revision from an order of 
the Subordinate Judge directing that 
the Defendant should pty to the 
Plaintiff an allowance of Rs. 1,250 per 
mouth until the disposal of the suit. 
The Plaintiff brought the present suit 
against the Defendant, the Maharaj 
Kumar Gopal Narayan Singh of 
Tikari, to enforce a charge upon 
certain properties belonging to the 
Defendant which were charged with 
the payment of an annuity of Rs. 
36,000 per annum payable by monthly 
instalments of Rs. 3.O00 under a deed 
granted by the Defendant to the 
Plaintiff in the year 1913 and under a 
further deed of the year 1917 whereby 
a portion of the annuity amounting 
to Rs. 15,000 per annum was made 
permanent and heritable. The Plain¬ 
tiff who is by birth an Australian 
British subject was marrried to the 
Defendant in the Hindu form at 
Lucknow in 1909. 

The plaint in the suit was hied on 
the 26th January this year and on the 
following day a petition out of which 
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this application arises was presented 
to the SubVi-dinate Judge of Gaya 
praying that a receiver might be 
appointed of the property charged 
with the payment of the annuity and 
that he should be directed to pay to 
the Plaintilf the sum of Rs. 3.000 per- 
month, or such other sum as the Court 
should think fit pending the final 
d^'termination of the suit and further, 
that he should be allowed to sell a 
sutiBcient portion of the property to 
pay the Plaintiff that portion of the 
annuity which was in arrears. It 
appears that from the date when the 
first bond was executed in 1913 up 
to Septe nber I9il the annuity had 
been regularly paid, although some¬ 
time before 1917 when the second 
deed was executed the PlaintitT and 
Defendant sep irated and were living 
apart. Tho written statement has 
not yet been filed but ic appears from 
the Defendant’s petition in objection 
to the application th it he challenges 
the validity of the instruments sued 
on. Ho further denies that the Plain- 
titf was his lawfully wedded wife. It 
is import int to boar in mind, how¬ 
ever, that the suit is not one for 
maintenance nor is there any claim 
for alimony pewlente lite. 

The learned Subordinate Judge 
before whom the application ca ne 
considered that it was not a case for 
appointing a receiver apart from any 
immediate right which the Plaintiff 
might have to be paid the annuity or 
any portion thereof. The only ground 
upon which the Court was asked to 
appoint a receiver was that it was 
feared that the Defendant might 
either wilfully or through lack of 
funds refuse or neglect to pay the 
Government revenue upon the proper¬ 
ty charged, and that in consequence 
the Plaintilf might lose her security. 
No instance was alleged in which 
the Defendant had on previous occa¬ 
sions defaulted in payment of revenue 
nor was anything suggested whereby 
it might be presumed that the Defen¬ 
dant would act in the manner which 
the Plaintilf feared. In order to meet 
the PlaintilFs apprehensions the 
Defendant undertook during the 
course of the hearing of the applica¬ 
tion before the Subordinate Judge to 
deposit in Court one month before 


the due date of the payment of re¬ 
venue the chalan shewing the pay¬ 
ment, and, he having given this 
under-taking, the learned Subordinate 
Judge thought that was • quite suffi¬ 
cient to meet any apprehension od 
the part of the Plaintiff that the pro¬ 
perty might be put in jeopardy by the 
revenue not being paid, and in these 
circumstances he refused to appoint a 
receiver. 

With regard to the other point, 
namely, whether he should order the 
Defendant to pay to the Plaintiff a 
sum of Rs. SjO.'O or a smaller sum 
pending the hearing of the suit he 
considered that under the provisions 
of S. 151 of the Civil Procedure Code, 
he was entitled to make the order 
prayed. He therefore passed an order 
that the Plaintiff should until the 
disposal of the suit get an allowance 
from the Defendant of Rs. 1,250 per 
month. 

From that decision the present 
application has been brought. It has 
been pointed out to us that there is no 
right of appeal from an order made 
under S. 151. There is also, however, 
an application in revision asking us 
to set aside the Judge’s order on the 
ground that it was made without 
jurisdiction. As I have already stat¬ 
ed this is not an application for 
maintenance nor is it an application 
for alimony pendente lite. So much is 
admitted by the Plaintiff. She relies 
entirely upon the instruments created 
in he'c favour in 1?J3 and 1917 and 
in the suit she is seeking solely to 
enforce the charge then created upon 
the property, and for present purposes 
the question that she is, or claims to 
be, the lawfully wedded wife of the 
Defendant is immaterial. The learn¬ 
ed Government Advocate on behalf 
of the Appellant has argued that the 
Subovdinate Judge was acting with¬ 
out jurisdiction in passing the present 
order and he contends that the provi¬ 
sions of S. 15L of the Civil Procedure 
<^ode, although they preserve the in¬ 
herent powers of the Court to pass 
orders in the interests of justice, are 
confined to matters of procedure only 
and do not allow a Judge by passing 
an order in favour of one or other of 
the parties really to decide the suit 
or any part of the suit before it has 
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come before him for trial. Before 
such an order as the present could be 
passed, it would have to be decided 
that the Plaintiff was actully entitled 
under the documents upon which she 
relies to the charge which she is 
claiming. It seems to me that the 
only ground which would justify an 
order compelling the Defendant to 
pay the annuity or a portion thereof 
to the Plaintiff is that the Defendant’s 
liability on tue bonds has been estab¬ 
lished. That liability, howes’er, cannot 
posssibly be determined until the 
evidence is taken and the suit heard 
and decided. There appears to me to 
be no ground disclosed in this case, 
and certainly no authority has been 
cited before ns, to justify the learned 
Suboz'dinate Judge in passing an 
order granting the Plaintiff a portion 
of the relief claimed before the suit 
has been tried, and in the absence of 
any authority supporting such a con¬ 
tention it seems to me that we ought 
not to allow the present order to 
stand. S. 151 of the Code saves the 
Court’s inherent power to make order 
as may be necessary for the ends of 
justice or to prevent abuse of the 
process of the Court, but I am not 
aware of any rule of law or equity 
which requires, in the interest of 
justice, that a Plaintiff suing to en¬ 
force a contract for the payment of 
money, where the claim is disputed, 
should be awarded a portion of 
the amount claimed before his right 
has been established by the suit 
brought for that purpose. In my 
opinion the Subordinate Judge had 
no jurisdiction to make the order and 
it should be set aside. 

The learned Counsel for the Respon¬ 
dent contended, however, that in 
any case he was entitled to a Receiv¬ 
er and that the learned Subordinate 
Judge had in fact ordered that a 
Receiver should be appointed if the 
Defendant failed to carry out the 
order which he had made. That is 
hardly stating correctly the effect of 
the Subordinate Judge’s order. He 
refused to appoint a Receiver on any 
general grounds or upon the grounds 
disclosed in the petition because he 
thought it was sufficient if the Defen¬ 
dant gave an undertaking, which he 
did, to file in Court the chalan sho* 
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wing the receipt of the Government 
revenue one month before the due 
date, the fear of non- ay ne a ng 
the only ground upon which a Receiv¬ 
er had been asked for. He, however, 
did order a Receiver to be appointed 
in the event of the Defend int failing 
or refusing to pay to the B1 lintilf the 
Rs. 1,250 per month which he had 
ordered him to piy, but the appoint¬ 
ment of the Receiver in that case 
was merely for the purpose of car¬ 
rying ^out the learned Subordinate 
Judge’s order directing the piyment 
of the money. I have listened to the 
learned Counsel for the Respondent 
on this question of the appoint.nent 
of a Receiver and it does not seem to 
me that in the circumstances of the 
present case, and having regard to 
the undertaking given by the Defen¬ 
dant, any good ground has been made 
out for appointing a Receiver at the 
present moment, fff, however, the 
Defendant should fail to comply with 
his undertaking to deposit the revenue 
chalans within the time stipulated, 
then it will be open to the Plaintiff 
to make a further application to the 
Court asking the Court to reconsider 
the question and to appoint a Receiver 
in order to perserve the property. 
In my opinion, the application 
succeeds and the decision of the 
learned Subo'rdinate Judge will 
be set aside. The application in 
revision is allowed with costs. Hea- 
ring fee, one gold mohur. The appeal 
is dismissed. 

Kulvant Sahay, J —I agree. 

Application allowed. 

Appeal dismissed. 
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Jwala Prasad and Ross, JJ. 

Mahadeo Prashad and Defen¬ 

dants —Appellants. 

V. 

Bissessar Prashad and others —Plain¬ 
tiffs—Respondents. 

F. A. No. 95 of i920, Decided on 27th 
February 1923, from a decision of the 
Sub. J., Muzaffarpur D|-28th Nov¬ 
ember 1 ^ 
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Hindu Lav—Alienation by managfr — High- 
rate of interest — Credit<jr u ust prove necemify 
for the loan as well os Jor the high rate of 
interest. 

A solemn agreement duly and freely entered 
into cannot be rescinded and the parties to tae 
contract cannot be allowed to avoid the terms 
thereof which they agree to, with their eyes 
open and with no restraint upon their freed* m 
of will. Upon this principle, contracts for 
payment of exorbitant rates of interet-t, suoh 
as 75 per cent, in some cases may be upheld and 
are not allowed to be disturbed ; but in those 
cases the contracts are uplield against the 
party to the contract on the ground that a 
party to the contract cannot be allowed 
to rip up the terms of the contract wl.en he 
agreed to them voluntarily and with his eyes 
open. But when a contract entered into by a 
head member or a Karta of a joint tiindu 
family is sought to be ecfc reed against t ie 
other membei 8 on I he ground of necessity, it 
roust be sh'^wn rot only that there was the 
necessity, to borrow the principal sum but that 
the rate of interest agreed u jod w as also a 
necessity; in other words, that it was impossi¬ 
ble for tiie Karta or the head member to obtain 
the loan for family necessity except at the rate 
of interest agreed upon- The creditor In such 
a case has not only to show that there was a 
family necessity so as to bind the members of 
the family on behalf of the parties to tl e con¬ 
tract with respect to the loan advanced but 
that the rate of int“rest was tho market or 
eoramerciil rate. He will not be emit ed to 
enforce a higher rate of interest against the 
other members and to make the joint family 
properties liable for interest h gher than the 
current market rate of interest. 1923 P. C. 

Po'l. iP 74. C 1 & 3) 

N. Cy SinhOy O. Prasad and E. 
Prasn-r/—fov Appellants. 

L. N. Singh and T. ^V. Sahny —for 
Respondents. 

Jwala Prasad, J .—This appeal is di¬ 
rected against a decision of the Sub¬ 
ordinate Judge of Muzrtfarpur, dated 
the 28th NoTember 1919, passed in an 
action- to enforce a mortgage. The 
mortgage was executed on the 11th 
September 1911 by the defendant No. 1 
in favour of the plaintiff No. 1. The 
other plaintiffs are members of a 
joint Mitakshara family and claim 
the bond in suit as belonging to the 
fa mily. 

Defendants Nos. 2 and 3 are the 
minor sons of defendant No. 1 and 
are joint with hia-.. Defendant No. 1 is 
the Karta of the family. The other 
defendants are interested in the mort¬ 
gaged property and are therefore 
impleaded as such in th- suit. ' They 
did not appear in the suit; only 
defendant No. 4 filed a written state- 
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ment, but he did not appear at the 
trial. 

T'le claim of the plaintiff was resis¬ 
ted ordy by defendants N“S. 1, 2 and 
3. Defend tnt No. 1 filed a separate 
written statement and d^-fendants 
Nos. 2 and 3 another. The case of 
defendant No I was that the bond was 
taken from him under undue influence: 
that he was under the pressing neces¬ 
sity of borrowing .Rs. 2.10i* to deposit 
the same in ihe v ivil Court in order 
to have an execution sale of la valu¬ 
able prope.ty of namely Maiiza 
Bahersi, set aside, that the creditor 
agreed to lend the said sum to the 
defendant but ulti nately at the last 
mo.nent refused to lend th-^ sum of 
Ps. 2,4n0 unless the defend int borrow¬ 
ed fro n him Rs. 19 000 and paid off 
all the defend int's debts standing on 
the date of b^nd ; that the defendant 
could not g3t loan elsewhere and as 
the time for depositing ;,he a nount 
necessiry to set aside the s ile of 
Bahersi was about to expire, the 
defendant was forced to borrow Rs. 
19,000 and to agree to pay the high 
rate of interest and comp iund interest 
stated in the bond the terms of which 
were penal and unconscionable. He 
further contended that he sold M luza 
Muhainmadpur. T luzi No. 14.632, to 
defendant No. 4 for Rs 8,000, who 
tendered this amount to the plaintid’s 
in part satisfaction of the morrgage 
debt ; but the plaintiifs refused to 
accept this amount and hence the 
plaintills are not entitled to interest 
and compound int.:rest on Rs. 8,000 
fro n the date of tender. 

Defendants Nos. 2 and 3 contended 
that the defendant No. 2 was born on 
the 21st of June 1910, that is, some 
15 months before tie bond in suit. 
They denied the execution of the 
bond, the passing of any considera¬ 
tion, the existence of family necessity 
to execute the oond, or the benefit of 
the loan to the fa niiy. They also 
denied their liability t ) piy prior debts 
mentioned in the mortgage bond in 
suit, to pay oif which the loin from 
the plaintiff is said to have been 
taken. They also contended that the 
clause as to interest was extortionate 
and unenforcible as there was ample 
security for the money said to have 
been advanced* There was also a 
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dispute between the parties as to the 
correct description of some of the 
mortgaged properties fnd as to whe¬ 
ther some of them were really mort¬ 
gaged or not. 

The mortgage was executed to 
enforce a loin of Rs. 19,000 which 
with interest and compound interest 
swelled to Rs. 50,486, the amount of 
claim laid in the suit. 

Upon the pleadings the following 
issues were raised the Court 

below :— 

Issues Nos. 1 and 2 were not pressed 
either in the Court btlow or in this 
Court and therefore should not be 
stated. 

“(3) Is the bond in suit genuine and 
for consideration, was it executed for 
the benefit of the estate and for legal 
necessity ?” 

' “(4) Was the bond in suit executed 
by defendant No. 1 under undue 
influence ?’* 

. “(5) Is the contract for payment of 
!intere-t and compound interest penal 
!and unconscionable ?” 

“(6) Cvin the interest of defendants 
2 and 3 in tlie joint property be made 
liable ?” 

‘*(7) Which of the mortgaeed pro- 
iperties are liable for pUintiif’s claim?” 

Didplaiitiif refuse to accept 
Rs. 8,000 oJered in part s itisfaction 
of the debt by Anrudh Chaudhury ? 
If so, what is eifept ?” 

“(9) To what amount and relief, if 
any, are the piaintitfs e».titled?” 

“UO) Was defendant No. 2 born be¬ 
fore the execution of the bond ?” 

The Court below has decide<l all 
these issues against the defendants 
and has given a full decree t) the 
plaintiif. Defendants Nos. 1 to 3 have 
therefore come to this Court in 
appeal. 

The learned Vakil on behalf of the 
appellants has not seriously disputed 
the finding of the Court below as to the 
genuinen<=»ss of the bond in question or 
as to its being for consideration. He, 
however, contends that the bond in 
question was executed in such circum- 
Btances as made the defendant No. 1 
altogether helpless and placed him at 
the mercy of the creditor so as to 
agree to the terms of the bond in 
question. He says that the plaintiff 


No. 1 took advantage of the situation 
in which the defend int No. 1 was 
placed at the time and contrived to 
put oil’ the advance of the loan to a 
time when the defendant was unable 
to go out of his clutches in order to 
seek relief somewhere else and to 
secure an advance which at that 
moment he so urgently wanted. In 
this way the learned Vakil for the 
appellants contends that the borrower 
defendant No. 1 was und'T the influ¬ 
ence of the creditor who dominated 
over his will and made the defendant 
to agree to the terms that he proposed, 
and consequently the bond in (luestiun 
is affected by the rule of undue influ¬ 
ence described in S. 16 of the Contract 
Act. [The Judge then dealt with 
evidence and found that no undue 
influence was exercised and proceeded 

as follows.] 

The appellant defendants, however, 
contend that the rate of interest of 15 
per cent. p»r annum and compound 
interest is not enforceable. It is ur¬ 
ged that, though the borrowing by 
the father in order to pay olf the an¬ 
tecedent debts as well as for other 
family purposes might be a valid ne¬ 
cessity, yet the bo’rrowing at the rate 
mentioned in the bond was not a 
family necessity and the mortgaged 
properties being the joint family pro¬ 
perties of all the defendants, the fa¬ 
ther,defendant No. I, had no specified 
share therein and therefore he was 
not justified in pledging the family 
properties to pay interest at the rate 
mentioned in the bond. On the other 
hand, on behalf of the plaintiffs res¬ 
pondents it has been contended that 
the contract voluntarily made by de¬ 
fendant No. 1 for valid debt binds the 
defendants Nos. 2 and 3 and the fami¬ 
ly properties were validly mortgaged; 
that the raie of interest howsoever 
exorbitant cannot be abrogated unless 
the agreement was tainted by undue 
influence, fraud or misrepresentations 
such as are mentioned in the Contract 
Act and that the plaintilTs are entit¬ 
led to recover the loan at the rate of 
interest and compound interest men¬ 
tioned in the bond by sale of the 
mortgaged properties. At the Bar 
the following authorities are cited in 
support of the aforesaid respective 
contentions of the parties: flurro 
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Nath Rai v. Ran<Uiir Singh (1), Nand 
Ram V. Bhupal Singh (2), Dhani Pal 
Das V, Maneshivor Baksh (3), Nawab 
Nazir Begam v. Rao Roghunath Singh 

(4), Rom Bujhatcan Prosad Singh v. 
Nathu Ram (5), Komla Prasa I v. P«/i- 
dey Ram Chandra Prasad Narain 
Singh (6), Manna Lai v. Karu Singh 
(7), Aziz Khan v, Duni Chond (8) and 
Balia Mai t. Aha / Shah (9). We hare 
carefully gone through those authori¬ 
ties. The principle seems to have 
been settled that a solemn agreement 
duly and freely entered into cannot 
be rescinded and the parties to the 
contract cannot be allowed to avoid 
the terms thereof which they agree 
to with their eyes open and with no 
restraint upon their freedom of will. 
Upon this principle, contracts for 
payment of exorbitant rates of inte¬ 
rest, such as, 75 per cent, in some 
cases were upheld and were not al¬ 
lowed to be disturbed; but in those 


(1) [1*^91] 18 Cal. ;^ll—18 I. A. 1— 
5 Sar.642. (P. C.) 

(2) [1912] 34 All 126—8 A* L. J. 
12y4—13 I. C. 5. 

(3) [lyOo] 28 All. 570—33 I. A. 118— 
4 C.L.J, 1 3 A.L.J. 495—8 Bom. 

L.R. 491 ‘lOC.W.N. 849—16 M. 

205-9 O. C. 

(4) [1919] 41 All. 571—46 I. A. 145— 

il 591—21 Bom. L.R. 484— 

p M. L. T. 40—30 C. L. J. 86— 

« S' ■’’'^0-11 L. W. 188— 

521—1919 M.W.N. 498— 

50 I.C. 434. (P.C.) 

(5) 1923 P. C. 37-2 Pat. 285- 

J- P- T. 29— 

32 M. L. T. 129—1923 M. W. N. 
38^-38 C. L. J. 25-44 M. L. J. 
Dl5—2o Bom.UR. 568—18 M.L.W. 
767—1 Pat. L. R 445—L. R, 4 

I-C- 933. (P.C.) 

(6) [1919J4 Pat. L. J. 565—51 I C 
496, 

(7) [19-20] 1 Pat. L.T. 6-13 LW 

652-56 I.C. 766. (P.C.) 

(8) [in8] 23 C.W.N. 130-101 P. R 
1918—165 P. .W. R. 1918- 
4M.C. 933. (P. C.) 

(9) [1918] 16 A. L. J. 905-21 Bom. 
L. R. 558—2:5 C. W. N. 2:^3 — 
35 M. L. J. 614—25 M.L.T. 55— 
29 C.L.J. 165—124 P. R. 1918- 
180 P.W.R. 1918—48 I.C. 1. (P.C.) 
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cases the contracts were upheld! 
against the party to the contract on 
the ground that a party to the con¬ 
tract cannot be allowed to rip up the 
terms of the contract when he agreed 
to them voluntarily and with his eyes 
open. But when a contract entered 
into by a head member or Karta of a 
joint Hindu family is sought to be en¬ 
forced against the other members on 
the ground of necessity, it must be 
shown not only that there was the 
necessity to bor^-ow the principal sum 
but that the rate of interest agreed 
upon was also a necessity in other 
words, that it was impossible for the 
Karta or the head member to obtain 
the loan for family necessity except 
at the rate of interest agreed upon. 
This seems to be the distinguishing 
feature in the authorities cited above. 

The creditor in such a case has not 
only to show that there was a family 
necessity so as to bind the members 
of the family on behalf of the parties 
to the contract with respect to the 
loan advanced but that the rate of in¬ 
terest was the market or commercial 
rate. He will not b*^ entitled to en¬ 
force a higher rate of interest against 
the other members and to make the 
joint family properties liable for in¬ 
terest higher than the current market 
rate ot interest. In the present case 
the family was joint and the proper¬ 
ties mortgaged are the joint family 
properties of all the defendants. The 
mortgage, therefore, cannot be validly 
enforced with respect to the rate of in¬ 
terest beyond the current market rate. 
The case seems to be governed by the 
recent decision of their Lordships of 
the Judicial Committee in the case of 

Ram Bujhatzan Prasad v. Nathu Ram 

(5). 




has been proved to be the usual com¬ 
mercial rate of interest. The bond in 
question was executed amongst others 
to pay off the decree passed in favour 
of Gur Prasad Sahu in 1910 at the 
rate of 6 per cent. This is the rate of 
interest directed by the Court to bo 
paid from the date of the decree upon 
the sum found due. This, of course, 
cannot be said to be the market rote 
of interest. The rate of interest men- 
tioned in the hand-notes, on the basis 
of which the decree in question was 
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passed, was 18 per cent, per annum. 
The Court, however reduced it to 12 
per cent, per annum (Exhibit Q) with 
the following observations :—“ As re¬ 
gards the rate of interest the onus to 
prove it was upon the plaintiff but he 
did not choose to adduce any evidence, 
both parties agreeing that the market 
rate is Rs. 12 p. c. per annum and that 
the plaintiff may be allowed interest at 
that rate. I have therefore no hesita¬ 
tion in holding that the plaintiff is 
entitled to get interest at the rate of 
Rs. 12 p. c. per annum.” This then was 
found by the Court to be the current 
market rate of interest. Another 
debt mentioned in the mortgage bond 
is a hand-note of Jogendra Babu, dated 
the 29th November, 1909. This car¬ 
ried interest at 12 per cent, per annum 
with yearly rests. The previous hand- 
note in favour of the plaintiff, dated 
the 20th of June 1911 (Exhibit 3) 
carries interest at the rate of Rs. i/l/- 
per mensem . per cent. There is 
no mention of compound interest 
there. In the bon^ executed by 
the defendant in favour of PaUu 
Ram, dated the 13th of February 1909, 
the rate of interest was 14 annas per 
cent, per mensem ( vide plaintiff’s 
evidence ;. The plaintiff further says 
that Mahadeo executed a bond in 
favour of Ganga Prasad at the rate 
of interest of l2 per cent, per annum 
and that he executed a bond in favour 
of Jogendra Babu at the rate of 10 
per cent, per annum. The plaintiff, 
no doubt, says that the rate of inte¬ 
rest on loans on hand-notes as well 
as mortgages is the same and that he 
charged interest at the rate of 
Rs. 1/4/-, Rs. 1/8/- Rs. 1/12/- and 
Rs. 2/- before. He does not give any 
evidence to show that those rates were 
on mortgages, nor does he make any 
mention of compound interest. 

This is all the evidence as to the 
rate of interest. There is no evidence 
on the record that the rate of interest 
on a mortgage security is at the rate 
of Rs. 1/4/- per mensem and com¬ 
pound interest. 

Now, the properties in this case 
were worth Rs. 50,000/- and the 
amount secured was only Rs. 19,000/-. 
The creditor had ample security and 
there is no reason why he should be 


allowed a higher rate of interest 
than the usual commercial rate that 
was prevalent in the market at the 
time It is conceded by the learned 
Vakil on behalf of th» respondents 
that there is no evidence on the 
record to prove tnat Rs. 1/4/- com¬ 
pound interest w.is the market rate 
on mortgage securities. We, there¬ 
fore, do not agree with the learned 
Subordinate Judge that the usual 
market rate of interest is that men¬ 
tioned in the bond, namely, Rs. 1/4/- 
per cent, per mensem with compound 
interest. 

Defendant No. 1 was a young man 
when he executed the bond in ques¬ 
tion- He seems to have inherited a 
large property and he was anxious 
to save the same from being sold off 
in execution of the decrees of Gur 
Prasad Sahu and Parainhans. He, 
therefore, negotiated to take a large 
loan of Rs. 19,000/- from the plaintiff. 
Although there was no fraud, mis¬ 
representation or undue influence in 
the matter of borrowing the sum of 
Rs. 19,000/-, yet the plaintiff took 
advantage of the circumstances in 
which the defendant was placed and 
agreed to Und him the said sum at 
an unusual rate of interest much 
higher than the commercial or market 
rate. ^ 

Considering all the circumstances 
of the case we hold that the plaintiff 
is not entitled to a mortgage decree 
at the rate mentioned in the bond. 
We disallow the compound interest, 
and direct that Rs. 1/4/ - per cent, per 
mensem simple interest be allowed. 

We do not see any substance in the 
appellants' contention that the bond 
is not enforceable inasmuch as there 
has been an alteration in it since the 
execution thereof by changing the 
figure 12127 in the original bond into 
11127 as the touzi number of proptrty 
No. 10 Goonipur. We have looked 
into the bond itself and have con¬ 
sidered the evidence on the record 
and also the evidence of the clerk of 
the Sub-Registration Office. I have 
personally examined the bond and 
being acquainted with the language 
in which the bond is written, it seems 
to me that the plaintiff’s case is 
correct that the figure was written 
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forniprly as 12177 and wa=? corrected 
into 11127 whtn it was biing read out 
and that as it stanHs it is capable of 
being read as 2127 and 11177. Nor 
is there any substance in the cor ten- 
tion that the property No. 10 mention¬ 
ed in the bot d is Ha'.*pur, and not 
Goonipur. We agree with the learned 
Subordinate J»ldi^e that the plaintiff 
is not entitled to have pu-ra ‘<hare of 

prope'^tv No. 2. Touzi No. 7978 
inasmuch as the Kho/n share of the 
Mouza is more than 1 anna 3 Kowvis 
and then fore the description agrees 
with the exi'iting fact«. The Cou’t 
is also right in co recting the touzi 
number of prope ty No. II as prayed 
for by the pliintiif, inasmuch as the 
correct touzi nu nb r of that property 
is 14622, and not 14620 as mentioned 
in the bond. 

There is no substance in the conten¬ 
tion that no i' terest could be charged 
upon Rs. X,000/-, inasmuch as it was 
tender* d hy defendant No. 4 when he 
purchas d one of the mortgaged 
properties Mohamm idpur, Touzi No. 
14622. The learned SubDrdinate 
Judge has held that the tender was 
upon the condition that Mjhammid- 
pur would be exonerated from the 
mortgage lien. The evid3nce of 
Advaita B\bu pleader, supports this 
finding. The tender was not valid. 
This also is not now seriously dis¬ 
puted. 

I, therefore, confirm the decision of 
the learned Subordin tt3 Judge with 
the modification indicated above. The 
usual mortgage decree will be pre¬ 
pared by this Court calculating inter¬ 
est at the rate of Rs. '/4/- per cent, 
per mensem simple interest from the 
date of the bond up to the the date of 
grace which will be six months from 
now. The cost« of the plaintiif will 
be assGsse'^ upon the sum thus arrived 
at in both the Courts. After the d^te 
cf grace the rate of interest will be 
at 6 pel cent per. annum. 

Ross. J.—I agree. 

Decree mo lified. 
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MtiLLlCK AND BUCKNILL, JJ. 

Mt Pu'iuplei Ku'xt —Petitioner. 

v. 

Pamchnritar Barhi and others — Op¬ 
posite Party. 

Civ. Rev. Nos. 83, 114 and 116 of 
1923, Decided on 7th June, 1923, 
against and order of Munsif, Srd Court, 
Patna, D/ 30th N* vember, 1922. 

Civil P. C., 0. 2t R. 58~-Sale held darinj 
clnim nr n'e^'dinq.-i-'-S tie validt a.td proceedingt 
con-e to an end. 

After tbe sale is held the attachment is ipeo 
/‘/c/o determined and the <'ourt has no longer 
a'*y juriNdict'iin to t y the nlaira case under O. 
21 R. 58. 16 C. W. N , 1029 Foil. IP. 76, C. 2] 

Kailashpati^ S. Dvjat and B. 
Prasal^ioT Petitioner. 

B. C. Sin'ia —for Opposite Party. 

Mullick, J. —In this case the decree* 
hoi ler in execution of a decree for 
arrears of r^nt attached certain plots 
of land some of which . were claimed 
by the opposite-party as transferees 
from the tenant. A claim case under 
Order 21 rule 58 C. P C. was regist¬ 
ered by the Executing Court, but 
bsifore it could be disposed of, for 
some reason or other, the sale was 
held sn i the whole of the tfnancy 
was purchased hr the decree-holder at 
the auction. Notwithstanding this 
ihe Ex'-cutittg Court, on 30th Novem¬ 
ber, 1922, proceeded to dispose of the 
claim case by allowing the claim in 
respect of the plots claimed by the 
obj-»cting transferees. It is against 
this order that the decree-holder 
moves this Court in revision. 

It is obvious that after the sale was 
held the attachment was ipso facto 
determined and the Court had no 
longer any jurisdiction to try the 
claim c*se and so it was held in 
Oopal Chan ler Makerji v. Noiobar 
Kun I’u ( 0 * 

It is contended by the learned Vakil 
for the opposite party that the sale 
was brought about by the fraud of the 
decree-holder. There is nothing to 
support this contention and in any 
event it would not atfect the question 
of jurisdiction. The order of the Exe¬ 
cuting Court releasing the properties 
claimed must set aside- 


<1) [1912] 16 C.W.N. 1029—15 I.C. 

53. 


1924 Patna Waziri Hegum t. Shashi 

The application is accordingly 
allowed with costs. Hearing fee one 
gold mohur. 

This order will govern Civil Revi¬ 
sion Case Nos. 114 and 116 of 1923, 

Bucknill, J. —I agree. 

Rule made absolute. 
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Jwala Prasad and Ross, JJ. 

Waziri Begum and another —Ap¬ 
pellants. 

V 

Shashi Bhushan Roy ami others — 
Respondents. 

F. A. No. 173 of 1920, Decided on 

2nd July, 1923, 


(a) Court Fees Act, S, 17—Distinct subjects — 
Too m-rtg'ig'n oi tk>> some j-voperfy due on 
the some date to the same mortgagee separate 
suits can be brought, 

A person boldine two mortgage's from the 
•ame mortgagor hypot irc iting the same pro¬ 
perties and even when the due date in both 
ia the same can bring suits seo/irate'y on the 
two bot’ds. In other words, t'lere is nothing 
to prevent a mortgagee from suing on the 
first mort'aze without ] ining the second 
mortgage and ttVe versa. And therefore, the 
inoitgagps are separate subjects and not 
on#* under S. 17 of tiie Court Fees Act. 
35 C, L.J. 2;2 loll. (P 80, C 1) 
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below, and the respondent-? Nos. 1, 2 
and 7. Tlie respondent No. 1 was the 
plain'i.f in the Court below. The 
respondent No. 2 was defendant No. ] 
and resp>iuh'J t No. 7 w is defend int 
No. 8 in the ourt bel'*w. They are 
ni ijor. Other respondents have not 
joined in the compromise, hence the 
app al will be dimissed so far as 
those respondents are concerned. 
There will be no cost- in the case of 
those re.spondt nis who have not enter¬ 
ed appearance and co<ts will be allow¬ 
ed to those respond.mts who have ent¬ 
ered appea'"ance. Co-t^:. if any to the 
Deputy Regist’ar will be taken into 
account in the preparation of the 
decree. 

An application in thi« case has 
been maJe by one Azhar Hossain, a 
minor, and one Zihir Hyder (major), 
who want to bo made parties to this 
litigation. Zahir Hyder has himself 
subso ibed and has sworn to the co.n- 
promise petition and has appeare I 
through Mr. Saroshi Char.in Mitter, 
Vakil. The said Azhar Hossain is 
represented by one Nurul Hossain 
who has signed the coupon and for 
bi n Mr. Bhagwati Ku nar Sinha, 
Vakil, appears. Zahir Hyder wants 
to be made a party on the allegation 
that he.is the ^'eneficiary of the inort- 
gag** bond executed subsequent to the 
mo -tgage in question by one of the 
mortiragors, Nasivuddin Hyder. It 
stands in the name of Naziruddin 


(6) Civil P. C., O 34 R, 1—Prior and 
puisne m'-rtyagee one person—Separate suits 
not barred, 

Ooifir ■—Under the present law, particular¬ 
ly under tbe explanation to rule 1 of O. 34, 
a puisne mortgagee is not required to implead 
the pr or mortgagee a» a party in a suit for 
foreclosure or sale. The principle will be 
the same when the subsequent mortgagee and 
the prior mortgagee hap eiito be one and 
the same person. There is nothing in law to 
prevent the prior mortgagee from bring¬ 
ing a suit to enforce his mortgage without 
impleadirg the subsequeit mortgagee. There 
is however, some r'sk, and probably the 
curtailment (f some of ti<e rights of the 
mortgagee who chooses to sue separate'y 
upon his two mortgage'^ ; he may rot be 
allowed to sell toe properties in the subsequent 
decree when they were already soH in the 
prior decree. [P 80, C 2) 

Jwpla Prsflad, J—[20-6-1923] A 
compromise petition has been filed in 
this case by the appellants, who were 
defendants Nos. 2 and 6 in the Court 


Ah nad, respondent No. 7 defendant 
No. 8. Syed At zar Hussain, minor, 
wants to be made a party on the al- 
legition that the mokarrari deed 
executed in his favour by appellant 
No. I subsequent to the mortgage 
bord was a me-e fictitious 

and colour ible transaction and that 
he has no interest in the said mokar- 
rari. He was not impleaded in the 
suit in the. C urt below and it is 
stated that the plaintijf, respondent 
No 1, did not know of the aforesaid 
mokttrrari having been exec uted :n 
his name. In the compromise peti¬ 
tion it is stated that the mokarrart 
was a fictitious document and has 
created no interest at ail in the pro¬ 
perties in favour of Anzar Hussain, 
minor. If he has no int3rest in the 
properties he is not a necessary party; 
to the litigation and therefore. Order 
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1 rule 10 does not apply under whi^h 
he could be made a party only when 
the Court was satisfied that his 
presence was necessary in order to 
enable effectually and completely to 
take up and settle all the questions 
involved in the suit. Admittedly 
the mokdrrari came into existence 
subsequent to the mortgage bond in 
suit, and whether fictitious or real, 
it is subject to the mortgage of 
respondent No. 1, Therefore, so far 
as the action based upon the mort¬ 
gage is concerned the question as to 
whether Syed Anzar Hussain is a 
mere/ar^ff/nr or has real interest as 
mokarrariflnr \n the properties by vir¬ 
tue of the document in question does 
not arise. That is a question between 
the defendants, the executants of the 
bond and Syed Anzar Hussain. He 
could only be made a party in the 
suit if he had any interest in the 
mortgage properties which he dis¬ 
claims altogether in the compromise 
petition filed in the case. Therefore, 
he need not be made a party in this 
litigation and consequently it is not 
necessary to decide whether the com¬ 
promise is for his benefit or not. 

The application of Syed Zabir 
Hyder, however, stands on a different 
footing. Nasiruddin is said to have 
executed a mortgage in favour of 
Sriram, respondent No. 8, and Baij- 
nath, respondent No. 9, who were 
defendants Nos. 9 and 10 respectively 
in the Court below and that these 
two persons sold the mortgage in¬ 
terest to Naziruddin and that Nazir- 
uddin was only a/ur^iVar for Zabir 
Hyder. Therefore, Zabir Hyder was 
a real person interested in the pro¬ 
perties and was a necessary party to 
the litigation. His /ar^tVwrs have 
been made parties and he now ap¬ 
plies to be made a party and to be 
allowed to join in the compromise 
petition. His application U, therefore 
allowed and he is made a defend tnt- 
respondent in the case. Now, before 
the appeal is disposed of in terms of 
the compromise petition so far as the 
appellants Nos. I and 2, respondents 
Nos.. 1,2 and 7 and the newly added 
respondent Zabir Hyder are concern¬ 
ed, it is necessary to consider whe¬ 
ther proper Court fee was paid on 
the plaint. 


Order No. 11 of the Registrar 
shows that Rs. 845 is due from the 
plaintiff respondent No. 1 as deficit 
Court-fee payable by him on the 
plaint, and that the matter was left 
to be decided by the Bench at the 
time of the hearing of the appeal. 
The deficit was discovered when the 
question as to the sulficiency of the 
Court-fee payable on the memoran¬ 
dum of appeal was raised by the 
Stamp Reporter. The Taxing Officer, 
Mr. James, passed order on the 30th 
March, 1920, referring the matter to 
the Taxing Judge, because, in his 
opinion, the case was of importance 
and that cases of this nature general¬ 
ly come up for decision. He himself 
was of opinion that there was no 
deficiency and the Court-fee paid on 
the memorandum of appeal was 
sufficient. The suit was based upon 
two mor'gage bonds both in favour 
of the plaintiff respondent No, 1, 
Shashi Bhusan Ray. One of them 
was executed on the 5th July, 1907, 
by Nawaba Hurmuzi Begam with her 
sons since deceased for Rs. 20,000. 
The second was executed on 1st Feb¬ 
ruary, 1908, by the same mortgagors 
in favour of the same creditor in 
which the name properties were mort¬ 
gaged for a sum of Rs. 6,995. The 
due date for the payment of the mort¬ 
gage loan was the same in both the 
mortgage bonds, namely, the 3rd 
July, 1909 The rate of interest in 
the first bond was Re. 1 per cent, per 
month compound interest with yearly 
rests. In the second bond the rate of 
interest was Rs 1-4-0 per cent, per 
month compound interest with yearly 
rests. After reciting the necessity of 
the loan and the fact of a prior 
mortgage bond having been executed, 
the mortgagors of the second bond 
recite that they requested him (the 
plaintiff respondent), to quote the 
words of the bond 

^ fint? a further sum of Rs 

b,995 bearing an interest of Rs. 1-4-0 

per cent, per mensem stipulating to 

pay interest every year as pe terms 

given in the said former bond on the 

mortgage of the aforesaid properties 

which are hypothecated in the former 

bond, by getting a registered bond 
executed . 
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The two mortgages were, however, 
not consolidated. The total amount 
claimed by the plaintiff was Rs. 
1,04,993 on which the plaintiff paid 
Rs. 1,450 as Court-fee. The view of 
Mr. James was that the mortgagee 
was not entitled to realise the money 
due on the first mortgage until the 
second mortgage also became due. 
He could not sue on the secord mort¬ 
gage for the sale of the property 
subject to the first mortgage and, 
therefore, if he brought a suit on the 
first mortgage he was obliged to set 
up his second mortgage or he would 
lose his right to enforce the second 
mortgage, N<Hiu Krishnama Churiar 
▼. Annangdra Chariar (1) Keshavram 
V. Ranchhod (2), Therefore, the 
mortgagee was bound to bring one 
action on both the bonds at one and 
the same time, and the cause of action 
having arisen cn the same date Mr. 
James was of opinion that there was 
a single cause of action and one and 
the same subject-matter and, there¬ 
fore, S. 17 of the Court-fees Act did 
not apply. >^r. Ju'^tice Coutts, the 
Taxing Judge, on the other hand, 
was of opinion that the word “ Sub¬ 
jects *' used in S. 17 means “Causes of 
action ” and therefore the question 
was whether the plaintiff’s suit em¬ 
braces one cause of action or two 
distinct causes of action and there¬ 
fore two distinct subjects. He was of 
opinion that there were two distinct 
causes of action based upon two mort¬ 
gage b^nds and therefore there were 
two distinct subjects and hence under 
S. 17 the court-fees payable on the 
sums due on the two mortgages must 
be separately levied. Mr. S. M. Mul- 
lick disputes the view taken by Mr. 
Justice Coutts and says that the view 
taken by Mr. James was correct. In 
this he is supported by an unreported 
case of the Madras High Court (3) 
and by the two decisions of the Oudh 
Judicial Commissioner’s Court, Thd- 
kur Jawahir Singh v. Balabant Singh 

(4) and Jawahir Singh v. Baldeo Pra. 

(1) [1907] 30 Mad. 353—2 M. L. T. 

330 -17 M. L. J. 301. 

(2) [1905] 30 Bom. 156—7 Bom. 

L. R. 811. 

(3) Appeal No. 70 of 1902. 

(4) [1904] 7 O. 0. 152. 


sad (5). The view taken by Mr. Justice 
Coutts is supported by the de:’.ision in 
the case of Parshotam LaU v. Lnchman 
(6). In that case the suit of the 
plaintiff was based upon three differ¬ 
ent Hunhs executed on the same 
date and payable at the same 
time. The argument was that the 
three i/nn/isonly made one cause of 
action. Sir -lohn Edge, C. J., ans¬ 
wered this argument thus: 

“ It was admitted that the plaintiff 
might bring three separate actions on 
these Hundis and each Hun It would 
afford a separate cause of action. The 
suit embraces three separate and dis¬ 
tinct subjects.” 

Accordingly he held that the memo¬ 
randum of appeal was chargeable 
with the aggregate amount of court 
fees to which the memorandum of 
appeal in suits embracing separately 
each of such subjects would be liable 
under the Court Fees Act. It is urged 
that the present case is distinguish¬ 
able from the aforesaid case inas¬ 
much as the plaintiff in this case 
could not bring separate actions on 
the two mortgages. The question is 
of importance and, therefore, we 
direct that the learned Government 
Advocate be requested to appear on 
behalf of the Revenue. 

If the decision of the case will be 
against the plaintilf his suit will be 
dismissed unless the court-fee is paid, 
under S. 12 of the Court Fees Act and, 
therefore, no oecree can be passed in 
terms of the compromise at this stage. 

The partie.s are directed to make 
their suggestions as to the remunera¬ 
tion of the Receiver in case the dec¬ 
ree is made in terms of the compro¬ 
mise. 

Final order [2-7-1923].—We have 
heard the learned Assistant Govern¬ 
ment Advocate and Mr. Mitra at 
great length and we have considered 
the authorities cited by them, namely, 
Subromania Aiyar v. Balasubramcinia 
Aiyar (7), Nathu Krishna/nn Chariar 
V. Annangara Chariar (1) Keshavrant 
V. Ranchhod (2) Sundar Singh'v. Bholu 

(5) [1908] 11 O. C. 173. 

(6) [1887] 9 All. 252—(1887) A.W.N. 
42. 

(7) [1915] 38 Mad. 927—29 M.L.J. 
195—30 I C. 317 (F.B.) 
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(8) Nilu Roy r. Asirb<ti/ Manrfal (9), 
Gobinda Prasad v. Talc Naruin (10), 
and Jagernoth Singh v. Mt. Afohra 
Kunar 111), besides the cases referred 
to in our earlier order of the 20th 
June, 1923, namely, Th<tkur Gatvahir 
Singh v. Balbant Singh (4) and Thakur 
Gavnhir Sing'n v. Bo/dao Prashad (51, 
and the Madras H. C. Unreported Ap¬ 
peal No. 70 of 1902. The Uudh cases 
and the Madras unreported cases are 
not available. They have, however, 
been referred to in Desai’s Annotated 
Edition of the Court Fees Act. 

The trend of the decisions in Mad¬ 
ras, Allahabad and Calcutta seems to 
be that, a person holding two mort¬ 
gages from the same mortgagor hy po- 
thecating the same properties and 
even when the due date in both is the 
same can bring suits separately on 
both bonds. In other words, there is 
nothing to prevent a mortgagee from 
suing on the first mortgage without 
joining the second mortgage and vice 
versa. MUu Ray v. Asirba / Man lal (9), 
Mukerji, J. elaborate ly went into the 
case, considered all the authorities on 
the subject and came to the conclu¬ 
sion that the causes of action on 
both the bonds were separate. If 
that is so, there can be no question 
that the mortgages were separate sub¬ 
jects and not one under S. 17 of the 
Court Fees Act. True* these cases 
relied upon by the learned Assist¬ 
ant Government Advocate are 
not under S. 17 of the Court Fees 
Act, but the principles laid down 
thor^in are helpful in coming to a 
conclusion as to whether the two 
rnortgages in the circumstances stated 
above are two subjects or one subject. 
The ordinary meaning of the word 
subject when used in law is a 
thing or matter, over which a right 
is exercised, and the two mortgages 
were certainly two distinct matters. 
They could only be deemed to be one 
either by a covenant in the mortgage 
con solid a ting the tw o together, or by 

(8) [1898] 2o All. 32^(1698) A.W.N 
58 iF B.) 

(9) [L920] 33 C.L.J. 232-25 C.WN 

129-60 1. C. 809. ' ■ 

(10) [1910] 38 Cal. 60—14 C.W,N. 
1053-13 C.L.J. 21—7 I.C. 330. 

^ li8—1 Pat. 

L.W. 653—39 I. C. 76. 


s>me provisio'i in law. It is conceded 
by iVjr. Mitra that there is no clause 
in either of the bonds consolidating 
the two into one. This argument, 
therefore, mainly was upon the legal 
aspect of the q ijstion and upon ana¬ 
logy. It was >aid that there could be 
only one cause of.action in as mujh 
a-; the mortgigee Was pi-ecluded from 
suing on only one of the b mds and had 
to inclu'le tne two mo t^ages in this 
suit under the s'atutiry provisions 
contained in the T. P. Act. O. 34, 
R. 1, C. P. C. and theauthorita- 
tive decisions of Cou ts. O. 31. rule 1, 
has considerably amended'and modifi¬ 
ed the law on the sul jpct as it was set 
forth in S.85 of the Transfer of Pro¬ 
perty Act (A. t IV of 1822). Under the 
present law,particularly under the ex¬ 
planation to K.l of O 34, a pui«ne mort 
gagee is not required to implead the 
prior mortgagee as a party in a suit 
for foreclosure or sale. The principle 
will be the sa?ne when the subsequent 
mortgagee and the prior mortgogee 
happen to be one and the same per¬ 
son. There is nothing in law to 
prevent the prior mortgagee from 
bringing a suit to enforce his mort-, 
g^igo without impleading the subse¬ 
quent mortgagee. There Is. however, 
some rUk, and probably the curtail¬ 
ment of some of the rights of the 
mortgagee who chooses to sue stpara- 
tely upon his t'«'o mortgages; he may 
not be allowed t> sell the properties 
in the subseque'^ t decree. When they 
were already sold in the prior decree. 
With these considerations we have 
no concern. The question is -‘imply 
as to whether there was any 

mortgagee (plain- 
tirt in the present case) in bringing 
his action separately. There was 
no such bar, and, therefore, there 
were two causes of action arising out 
of two tnnsactions which were not 
merged into one and remained as 
distinct as before Therefore the twd 
mortgages in the suit were two diff¬ 
erent s bjects Hence the suit to 
enforce^the two mortgages is covered 
by S. 1/ of the Court Fees Act. and 
the report of the Stamp Reporter 
s correct, and the plaintiff-mortgagee 
(Resp. No. 1), must therefore deposit 
the deficit court-fee on the plaint. 

~ Order accordingly* 
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Mohammad Yehia Khan and others- 
Defendants—Respondents. 

F. A. No. 174 of 1930, Decided on 
2nd July 1923, against the decision of 
the Sub. J., Saran, D/-30th April 1930. 

(a) Guard'a as aid Wards Act, Ss. %9 and SO— 
Contract to .^ell minor*s property is not capable 
of specific performahce. 

Specific perfor nance will not be granted 
where de facto guardian has potered oto a 
contract with a third party for the sale of tbe 
minor’s property. To direct the contract to be 

earned into etiect as against the minors is to 

sanction a plain breach of trust on the part of 
i de facto guardian, 45 C. 878 Foil. [» 82, C 1) 

(b) Specific perf >rmance-^Contract to sell and 
to purchase—No difference. 

No distinctiun can be drawn between a con* 
tr&ct for purchaie and a cootract for salo* 

IP 83, C 2J 

(c) Sp. Rel. Act. S. 27 (b\—No Sp. perfor. 
tnance agai st transferee uith noHce from a 
minor can be granted. 

The operation of S. 27 (b) >s confined to cases 
where the contracts are in the first instance 
enforceable M against tbe parties to tbe con¬ 
tract. The liability of a person claiming under 
a party to tbe contract rests upon toe antece¬ 
dent liability of a party to the contract, and 
arises by reason of tbe fact that as such trans¬ 
feree he takes subject to the transferor’s 
pre-existing contractual obligation ; and where 
there is no pre-existing contractual obligation, 
the case entirely fails as against the transferee. 

[P82,C2&P83. CIJ 
W Specific. Rel, Act, S. 17—Part specific 
performa ce is not allowed—Contract to sell 
immoveable property is not divisible. 

Court will not, as a general rule compel 
specific performance of a contract unless it 
_ san execute the whole contract. It may. be 
that tbe contract though in form one and 
entire, is in substance divisible an(i where tbe 
contract is In snb-tance divisible, there is 
nothing to prevant the Court from carrying 
*nto efieot that portion of it, wbioh is capable 
ef being carried into eflect. IP 83, C IJ 

The rule is firmly es'abtiahed that a contract 
tor sale of property in one lot will generally be 
considered indivtsibla, for the reason that 
there 18 obvious Injustic** in compelling the 
purchaser of tbe entirety to taka undivided 
parts or shares of tbe estate. [P 84, C 1] 

(«) Sp, performance—Mutuality necessary. 

ipecfioslly enforced by the 
Court must as .- general rule, be mutual, that 

^ wa? it might, at the time it 

enforced by 

cither of the parties against tbe other of them. 

IP 84, 0 1) 

1934 P—11 & 12 


Abam Bhushan Mukharji and Benoy 
Bhufihan Mukharji~(or Appellant. 

SM. MuHicky S.M. Tahii\ Syed Nurul 
dfussaiit, Shiveshawer Dnyal and Sulta- 
nuddin Hussain —for Respondents, 

Daa, J. This appeal arises out of a 
suit instituted by the appellant for 
specific performance of an agreement 
by defendant No. 1 and by defendant 
No. 2 for self and as guardian of 
defendants Nos. 3 and 4 to sell certain 
properties to the plaintiff. The agree¬ 
ment is alleged to have taken place 
on the 20th August 1916 and the plaint 
was filed on the 25th September 1916. 
On the 24th October 1916 the defen¬ 
dants Nos. 1 to 4 sold the pro Gerties to 
defendant No. 7, and defendant No. 7 
was added as a party to the suit on 
the 36th August, 1918. The learned 
Subordinate Judge has found that 
there was a valid pre-existing con¬ 
tract to sell the properties to the 
plaintiff and that defendant No. 7 
purchased the properties with notice 
of the prior contract in favour of the 
plaintiff; but being of opinion that 
defendant No. 7, as a cosharer in all 
the properties contracted to be sold to 
the plaintiff, had a right of pre-emp¬ 
tion, has declined to give the plaintiff 
a decree for specific performance. The 
view of the learned Subordinate Judge 
is that though defendant No. 7 is not 
a purchaser without notice she is still 
entitled to defeat the plaintiff’s suit on 
the ground that she had a right of 
pre-emption in respect of the proper¬ 
ties in dispute. In this view the 
learned Subordinate Judge dismissed 
the plaintiff’s suit for specific perfor¬ 
mance but has given him a decree for 
Rs. 605, as against defendants Nos. 1 
to 4. 

It is, in my opinion, unnecessary 
for us to express an opinion on the 
question which has been discussed at 
great length by the learned Subor¬ 
dinate Judge, for, in my view, 
this appeal roust fail, first, on the 
ground that defendant No. 2 as the 
guardian of defendants Nos. 3 
and 4 had no power to convey to the 
plaintiff the shares of defendants 
Nos. 3 and 4 in the properties agreed 
to be sold; and, secondly, on the 
ground that it is quite impossible for 
the Court to give the plaintiff a decree 
for 'specific performance as against 
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the minors and consequently as aga¬ 
inst the adult defendants. So far as 
the first point is concerned, the case 

i lmamban' i v. Muieaddi (1) is di- 
ct!y in point. It is quite true that 
at was not a case of t pecific perform- 
ice ; but the principle is equally 
jplicable to a case where the de 
icio guardian has entered into a 
mtract with a third party for the 
lie of the minor's property. To 
irect the contract to be carried into 
tfect as against the minors is to 
anction a plain breach of trust on 
he part of the de facto guardian and 
his, I apprehend, this Court will not 
o. The second point is equally clear. 
The alh’gation of the plaintiff in 
regard to the contract is contained in 
the second paragraph of the plaint 
which is as follows :— 

“Defendant No. 1 and defendant 
No. 2 for self and as guardian of 
defendants Nos. 3 and 4 completed a 
contract for the sale of the above 
mentioned shares to the plaintitf on 
the 20th August. 1916, at Bihar accord¬ 
ing to the stipulation given below ; 
Rs. 7,TOO was fixed as the considera¬ 
tion thereof and Rs. 200 as Salami, in 
all Rs. 7,700. To complete the trans¬ 
action it was settled that defendants 
Nos. 5 and 6 should go to Siwan and 
do all that may be necessary for the 
execution of the deed of sale". 

I will assume that t^e contract was 
a concluded one but the question still 
remains whether the Court will carry 
into effect a contract confessedly 
entered into by a guardian on behalf 
of the minois. Ti:e decision of the 
Judicial Committee in Mir Saruarjan 
V. Falchru idiii (2) in my opinion, 
final and decisive. The quest on 
which their Lordships had to consider 
was whether a contract entered into 
on behalf of a minor by his manager 


(1) [19IH] 45 Cal 8:8-45 LA. 73— 
35 M.L J. 422-16 A.L.J. 800— 
24 M.LT. 330-28 C.LJ. 409— 
23 C.W N. 50—5 Pat. L.W. 276— 
20 Bom L.R. 1022—(1919) M.W N. 
91-9 L.W. 518-47 I.C. 513 (P.C ) 

(2) [1911] 39 Cal 232-39 LA. 1— 
16 C.W. W 74—(1912) M.W.N. 22- 
9 A.LJ. 33—15 C L.J. 69— 
14Bom. L.R 5—21 M.L.J. 1156— 
11 M.L.T. 8-13 I.C. 331(P.C.) 


or guardian and found to be for his 
benefit, was enforceable by a decree 
for specific performance at the suit of 
the ‘minor through his manager or 
guardian j and, in dealing with this 
question their Lordships said as 
follows :— 

“ They are, however, of opinion that 
it is not within the competence of a 
manager of a minor to bind the minor 
or the minor’s estate by a contract for 
the purchase rf immoveable property, 
and they are further of opinion that 
as the minor in the present case was 
not bou d by the contract, there was 
no mutuality ; and that minor who 
has now reached his majority cannot 
obtain specific performance of the 
contract". 

That was a case of contract for 
purchase ; but, in my opinion, no 
distinction can be drawn between a . 
contract for purchase and a contract 
for sale. The decision of the Judicial 
Committee rests on the broader 
ground that it is quite impossible for 
the Court to decree specific perfor¬ 
mance against a minor. 

It was, however, argued that though 
the contract may be unenforceable 
against the minors, no difficulty arises 
in the present case as the defendants 
have conveyed the properties to defen¬ 
dant No. 7 and there is no rule which 
prevents the Cfurt from directing 
defendant No. 7 to convey the proper¬ 
ties to the plaintiff. The argument is 
founded on the terms of S. 27 (b) of 
the Specific Relief Act which provides 

that; 

“ Except as otherwise provided by 
the Chapter, specific performance of 
a contract may be enfcrced against 
any other person". 

that is to say, against any person 
other than a party to the contract, 

“claiming under him" that is to say, 

claiming under a party to the contract. 

“ by a title arising subsequently to 
the contract, except a transferee for 
value who has paid his money in good 
faith and without notice of the 
original contract". 

In my opinion, it is quite impossible 
to entertain the argument. The 
operation of S. 27 (b) of the Specific , 
Relief Act is confined to cases where ] 
the contracts are in the first instance ^ 
enforceable as against the parties to < 
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bh© contract* Th© liability of a person 
slaiming under a party to the contract 
rests upon the antecedent liability of 
a party to the contnct, and arises by 
reason of the fact that as such trans¬ 
feree he takes sucject to the trans¬ 
ferors pre-existing contractnal obliga¬ 
tion ; and where there is no pre-exist- 
ting contractual obligation, it seems 
to me that the case entirely fails as 
against the transferee It is quite 
clear that you cannot enforce a con¬ 
tract as against a transferee unless 
the transferee has notice of the 
original contract. Now notice of the 
original contract must mean notice of 
an existing obligation under the con¬ 
tract ; and where the contract is itself 
unenforceable, it seems to me that it 
is impossible to maintain the view 
that the contract can be enforced as 
against a subsequent transferee. In 
my opinion, the plaintirfs suit must 
fail so far as defendants Nos. 3 and 4 
are concerned. 

The next question is whether the 
plaintiff is entitled to a decree for 
specific performance against defen¬ 
dants Nos. 1 and 2 in regard to their 
shares in the properties agreed to 
be sold. Now as to this the rule is 
that the Court will not, as a general 
rule, compel specific performance of a 
contract unless it can execute the 
whole contract. It may, of course, be 
that the co itract, though in form one 
and entire, is in substance divisible 
and where the contract is in substance 
divisible, there is nothing to prevent 
the Court from carrying intoeOfect that 
portion of it, (in substance a separate 
contract), which is capable of being 
carried into effect. Mr. Abani Bnusan 
Mukherji strongly contends that the 
que>»tion whether the contract was 
indivisible or divisible is a question of 
fact ; and that, as the qufstion was 
not raised in the form in which it has 
been argued before us, we ought not 
to adjudicate on it. but that we ought 
to remand the case to the Court below 
for taking evidence. I do not think 
that Mr. Mukharji is entirely right in 
saying that the question was not 
raised by the defendants. The minor 
defendants in their written statement 
took the plea that the contract was 
not enforceable as against them ; but 


I have no doubt whatever that the 
question was not argued in the Court 
below in the form in which it has been 
argued before ns. It seems to have 
been argued in the Court below that 
as there was a certificated guardian of 
^e minors appointed by the District 
Court, the contact for sale without 
the sanction of the District Judge 
was unenforceable in law; and that 
question the learned Subordinate 
Judge has decided against the defen¬ 
dants. But the question was undoub¬ 
tedly raised in the written statement 
of the minors ; and the question as to 
whether a decree for specific perform¬ 
ance can be passed against the 
minors is a question of law. In regard 
to the other question, namely, whe¬ 
ther the contract is one and entire or 
divisible, it is sufficient to say that 
the plaintiff’s own case in the plaint 
and in the evidence is to the effect 
that the contract was one contract 
and not separate contracts. I have 
already referri d to paragraph 2 of 
the plaint which is to the effect that 
there was one contract, one salnmu 
and one consideration. It is the 
plaintiff s case that the contract 
between him and the defendants 
was embodied in a document 
dated the 1st of '-eptember 1P16. This 
document makes it clear beyond all 
doubt that the contract was one and 
entire and that under the contract 
the defendants agreed to sell certain 
properties, of which they were owners, 
to the plaintiff for the sun of 
Rs. 7,700. Neither in the plaint nor 
in Ex. 5, the document of September 
1916, is there any spf^cification of the ' 

shares of the vendors, nor is it stated 
how much of the consideration was 
to go to defendant No. I, how much 
to defendant No. 2 and how much to 
defendants Nos. 3 and 4. The evi¬ 
dence which has been read before us 
by Mr. Mukharji is conclusive on the 
question that the contract was one : 
and entire That being so it is quite 
unnecessary to remand the case for | 
taking fresh evidence, for it is pos- j 
siblefor us upon the allegation of the i 
plaintiff him self to decide the j 
question without having recourse to . 
the doubtful propriety pf.sendmg the ^ 
case, back to the Court. of first*' 
inst^ne'e. 
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I have said that where the contract 
is in substance divisible, there is 
nothing to prevent the Court from 
carrying into effect that portion of 
it which in substance is a separate 
contract and which is capable of 
being carried into effect. But here 
(again the rule is firmly established 
that a contract for sale of property 
in one lot will generally be considered 
indivisible, for the reason that there 
is obvious injustice in compelling the 
purchaser of the entirety to take un¬ 
divided parts OP shares of the estate. 
Now in the present case the plaintiff 
having purchased certain specific 
properties belonging to four persons 
could not be compelled to take the 
shares of two of them in those pro¬ 
perties. Defendants Nos. 1 and 2 
could not be heard to say, 

‘*It is true that we contracted to 
sell not our shares in the property, 
but certain properties belonging to 
us and two minors and that we are 
unable to convey the shares of the 
minors, but nonetheless you are 
bound to complete the sale so for as 
our shares are concerned.” 

The plaintiff would be entitled to 
say, if such a case was put forward by 
defendants Nos. 1 and 2, 

did not contract to purchase your 
shares but I contracted to purchase 
certain specific properties of which 
you together with the minor defen¬ 
dants are the owners”. 

Such a contention on the part of 
the plaintiff would, in my opinion, be 
unanswerable; and no Court will 
force upon the plaintiff shares of the 
property when he has contracted to 
purchase the entirety. It is quite 
true that that is not the attitude of 
the plaintiff in the present case, and 
he, through his learned Vakil, has 
intimated his willingness to take a 
conveyance of the shares of defen¬ 
dants Nos. 1 and 2, but a contract to 
be specifically enforced by the Court 
must, as a general rule, be mutual, 
that is to say, such that it might, 
at the time it was entered into, have 
been enforced by either of the 
parties against the other of them. 
Want of mutuality in the contract 
is a well-recognized defence to a suit 
for specific performance, and was at 
the bottom of the decision of the 


Judicial Committee in the case of 
Afir Sarwanjan v. Fo^kkruidin (2). 
The rule is stated in these terms in 
a recognized work on the subject:— 

“When, therefore, whether from 
personal incapacity to contract, or 
the nature of the contract, or any 
other cause, the contract is incapa¬ 
ble of being enforced against one 
party, that party is, generally, in¬ 
capable of enforcing it against the 
other, though its execution in the latter 
way might in itself be free from the 
difficulty attending its execution in 
the former". (Fry on Specific Perfor¬ 
mance, page 219.) 

The contract was, in my opi¬ 
nion, incapable of being enforced 
against the plaintiff. That being so 
the plaintiff is incapable of enforcing 
it against defendants Nos. 1 and 2. 

The exact point was decided by the 
English Court in Lumley v. Raoens^ 
craft (3). That was a case where the 
defendants, an infant ani his sister, 
agreed by their agent to grant the 
plaintiff a lease of premises in which 
they were jointly interested. The 
plaintiff brought an action for speci¬ 
fic performance of the agreement, 
and applied for injunction to restrain 
the defendants till after the trial of 
the action leasing the premises to 
another person. It was held that an 
injunction ought to be granted only 
where a case was made out for speci¬ 
fic performance and that one of the 
defendants being an infant the plain¬ 
tiff was not entitled to specific per¬ 
formance against both of them, nor 
against the sister as to her interest 
in the absence of any proof of misre¬ 
presentation or misconduct on her 
part. Lindley, L. J., in deliveiing 
the judgment said as follows:— 

“If Moor’s principals were both of 
age, there would be a complete con¬ 
tract and no difficulty in the case, 
hut unfortunately one of the prin¬ 
cipals is an infant, nineteen years of 
age, and the agreement is unques¬ 
tionably an agreement for a letse by 
the two. It is an agreement by the 
two with the plaintiff for a lease to 
him of certain property of which, as 

~^)[1895] 1 QB. 683-64 L.J.Q.B. 

^1-14 R. 347-72 L.T. 3»2—43 

W.R. 584-59 J.P. 277. 
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it appears, a lease was being granted 
to the two. What is the law *? Speci¬ 
fic performance is out of the question. 

You cannot eet specific performance 
against an infant, and upon the evi¬ 
dence before us no case is made out 
for specific performance against the 
other defendant either. This case is 
not within the exception as to mis¬ 
conduct stated in Price v. Griffith (4) 
and Thomas v. Bering (5) but comes 
within the general rule that where a 
person is jointly interested in an 
estate with another person and pur¬ 
ports to deal with the entirety speci- a decree'direcUng defendants NoVl 

he performance will not be granted and % to perform specifically so much 
against him as to his shares. ’ of their part of the contract as they 

It is only necessary to mention perform, provided the plaintiff 

that there is no charge of any mis- J®"cquished all claim to further per- 
representation or misconduct within f^rmance, and all right to compen- 
the meaning of those terms in Price either for deficiency for the 

Griffith (i)Q.nATh(masY. Bering ih) 1?®^ damage sustained by him 
as against defendants Nos. 1 and 2 of the defendants, 

in this case. there is no default in the present 

T. , ,, case on the part of defendants Nos. 1 

It was lastly argued that the ques- and 2, and the whole difficulty has 
won should be decided not on the arisen by reason of the fact that 
toglish Law, but on the terms of defendant No. 2 as tbe tie ft etc 
Ss. 15, 16 and 17 of the Specific Relief guardian of defendants Nos. 3 and 4 
Act. It will be noticed that the (who are also interested in the pro- 
general rule adopted in the Act is perties agreed to be sold) agreed to 
that, except in cases coming within convey the interest of the minor 
certain exceptions the Court shall defendants in the properties to the 
not direct the specific performance of plaintiff, and to such a case S. 15, in 
• part of the contract. The general my opinion, is not applicable. I 
rule is laid down in S. 17 of the Act, should mention that the caso would 
the exceptions are enumerated in have stood on a different footing had 
Ss. 14, 15 and _6 of the Act. It is defendant No. 2 (who is the certi- 
conceded that S. 14 has no applies- ficated guardian of defendants Nos. 3 
tion, but it is contended that tbe and 4) had acted with the leave of the 
case comes, not within the prohibi- Court. In entering into the transac¬ 
tion of S. 17 but within the exceptions tion she did not take the permission 
mentioned in Ss. 15 and 16 of the of the Court; and, so far as the tran- 
Act. Tn my opinion, S. 15 has no ap- saction is concerned, she cannot be 
plication whatever to this case. That considered to have acted as the cer- 
seotion applies to a case where a tificated guardian. In my opinion, 
party to a contract is unable to per- S. 15 has no application whatever, 
form the whole of bis part of the S. 16, in my opinion, does no more 
contract. In the case before us, pro- than embody the rule of Knglish Law, 
▼ided the Court could carry into effect and the relevant enquiry under S. 16 
the contract as against the minor is, is the contract one and entire, or is 
defendants, no question would arise it a divisible contract ? I have given 
as to the ability of defendants Nos. 1 my reasons for holding that the con- 
ftnd 2 to perform the whole of their tract is not a divisible contract. That 
------ being so, the general rule must ap- 

(4) [1851] 1 Deg.M. and G. 80—21 L, ply, and it is quite impossible to give 

J.jCh. 78—15 Jur. 1093. the plaintiff a decree for specific per- 

(5) [1837] 1 Keen 729—6 L.J.,Ch. 267- formance as against defendants 

1 Jur. 427. Nos. 1 and 2. 


part of it. Here deiendants Nos. 1 
and 2 agreed to convey their interests 
in the disputed properties to the 
plaintiff. They undoubtedly have an 
interest in the properties, and they 
made no representation whatever that 
they were entitled to the whole in¬ 
terest in the properties. Had they 
made such a representation, and the 
contract was concluded on the foot¬ 
ing that they wore entitled to the 
whole interest in the properties agreed 
to be sold, S. 15 would have applied 
and the nlaintiff wnnIH he 
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I would dismiss this appeal with 
costs. So far as the cross-appeal is 
concerned, I am quite clear that the 
plaintirf is entitled to a decree for 
monej? as against defendants Nos. 1 
and 2; but [ am equ illy clear that he 
is not entitled to a decree as against 
the minors. Defendant No. 2 is now 
dead, and is represented in this 
appeal by defendants Nos: 3 and 4. 
The decree pissed by the learned 
Subordinate Ju lge will be varied by 
providing that the plaintirf will have 
a money decree for Rs. 605 with 
interest at 9 per. cent per annum from 
the 11th September 1H16 up to the 
30th April, L9-0, with costs as against 
defendant No 1 and defendants Nos. 3 
and 4 as the representatives-in-inter- 
est of defendant No. 2 and to the ex¬ 
tent of the assets of defendant No. 2 
in their hands. As provided by the 
learned Subordinate Judge the decree 
will carry interest at 6 per cent, from 
the 30th April 1920 until realization. 
Subject to this variation, the cross- 
appeal fails and is dismissed. 

Foster, J. This is a suit for speci¬ 
fic performance of a contract to sell 
to the plaintiff shares in six revenue 
estates, Tauzi Nos. 1012, 1016. 1046. 
1288. 1157 and 1012 in Saran District. 
The plaint sets out that defendants 
Nos. 1 to 4, whose genealogy is given 
below, owned a share in each of these 
• estates. 

3AIYID EKBAL ALI KHAN 


llobammad Yahia Mohammad All Khan 
Khan defeadant whose widow Bibi 

1 ^ 0 . 1. Maqbuluaniasa (deceas- 

I ed p*>ttdefite was 

Abmad Hussain defendant No. %. 

defendant No. 5 1 


Bibi Amna defen- Bibi Rabia defendant, 
dant. No. 3. No. 4. wife of defen¬ 

dant, No. 5. 

On the 20th August. 1916, at 
Bihar they made a verbal contrao, 
to sell and on the 1st September, 1916, 
they completed the contract at Siwabt 
by receiving the earnest money and 
passing to the plaintiff a written 
receipt. 

Defendant No. 6 was an agent 6f 
defendant, No, 2 who was said, to 
have made the contract 6li her bb- 


half, and defendant No. 7 is a subse" 
quent purchaser of the property by 
deeds of sale, dated the 24th October, 
1916. The latter was made a party 
defendant before the hearing of the 
case, the only relief sought against 
her being a declaration of the invali¬ 
dity of the sale deeds executed in her 
favour. The main relief, specific 
performance of contract, is claimed 
only against defendants Nos. 1 and 2. 
On the issues which were framed 
between the parties the learned Sub¬ 
ordinate Judge has arrived at the 
following material conclusions. He 
finds the alleged contract with the 
plaintiff proved, the necessity for the 
contract, a decree threatening serious 
and permanent injury to the interests 
of the defendant's family, is not a 
matter in dispute. He finds that the 
subsequent sale to defendant No. 7 
is genuine and valid, but that the 
contract to sell to her ( defendant 
No. 7 ) was not prior to the contract 
upon which the plaintiff is suing; and 
moreover defendant No. 7 purchased 
with full knowledge of the existence 
of this contract with the plaintiff. 
At this point the judgment diverges 
into a discussion of the twelfth issue, 
and the judge finds that defendant 
No. 7 has a right of pre-emption which 
debars the plaintiff from suing f-or 
specific performance in respect of 
three or four of the six estates: as to 
the rest of the estates the plaintiff*s 
fortune was left to the decision of a 
subsequent suit, if the plaintiff should 
think fit to bring it. In the result no 
order was passed upon the claim for 
specific performance, but defendants 
Nos. 1 to 4 were made liable for such 
money as had actually passed hands 
upon the contract. The plaintiff ap- 
peals, 

In my view of the arguments in 
appeal, they fall under live main 
propositions: (1) the contract is 
enforceable against the defendants 
Nos. 1 to 4 (2) it is enforceable against 
the minor defendants Nos. 3 and 4 (3) 
it IS enforceable at least against 
defendants Nos. 1 and 2 for what they 
can convey, j 4) at least compensation 
in money can be obtained against 
Sdoh and all of these four defendants 
(5) the relief sought against defendant 
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No. 7, a decUration that her pur¬ 
chase is invalid, should be granced. 

I proceed to consider these oropesi- 
tions. The contract itself has for the 
purposes of this appeal been taken to 
be genuine, the onl 7 question being 
as to its legal effect. To deil with 
that question, I shall, as briefly as 
possible, discuss the four propositions 
Nos. 2 to 5 set out above. 

The emergent necessity and the fact 
that the minors’ mother contracted 
are argued as reasons for involving 
the minors in the consequences of the 
contract. (I may mention here that 
the defendants are Sunni Moham¬ 
medans ). The mother if only de 
facto guardian and not the legal 
guardian is not competent to dispose 
of the immoveable property of her 
infant children; Imambanli v. 

Afutsaddi ill. In this case it is not 
denied that the mother defendant No. 

2 was the legal guardian of the minor 
defendants, appointed by the Discrict 
Judge of Patna, under Act VlHof 
18-^0. Under S. 27 of that Act she 
could do all acts which are reasonable 
and proper for the realization, pro¬ 
tection or benefit of the minors’ 
property; but under Ss. 29 and 30 she 
could not validly mortgage, or charge 
or transfer any part of the immove¬ 
able property of the minors without 
the previous permission of the Court. 

The word “ previous ” is important, 
for it explains how a contract of sale 
made by a certificated guirdian with¬ 
out the permission of the District 
Judge has been treated by the Court 
as “ a contract made by a trustee in 
excess of his powers ” and so incapa¬ 
ble of being enforced specifically 
under S. 21 of the Specific Relief Act. 

Narain v, Aukhoy (6). In my opinion 
the suit for specific performince fails 
on this ground as against the minors. 

The next question is whether the 
suit is enforceable against defendants 
Nos. 1 and 2 for what they can con¬ 
vey, Had the defendant Yahia Khan 
brought a suit to enforce the contract 
written out by his son on his behalf 
and now relied on by the plaintiff 
(Exhibit 5) he would have had either 
to express his readiness and ability to 
perform his part of the contract or to 

(6) [1885] 12 Ual. 152. 
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admit that that contract could 
not be performed in its entirety. 
The contract was for the sale of 
the shares of defendants Nos. 1 fio 4 
in the six revenue estates. Now even 
according to the plaint (paragraph 1) 
the defendants have concurrent 
ownersnip and possession of the pro¬ 
perties, which include share in rents 
and shares in land held in direct 
possession. It is manifest that no 
part of the contract stands on a 
separate and independent footing 
froni any other part, for whichever 
portion of the propeity be affected by 
the decree for specific performance, 
there Will hare to be a partition to 
ascertain that portion- Sol do not 
consider that S 16 of the Specific 
Relief Act applies to th s case. As 
tu the application of Ss 14 and 15 of 
that-Act, I have found more ditficulty. 
The learned Vakil for the appellants 
is ready to pay the whole price for 
such shares as defendant No. 1 (or 
defendants Nos. 1 and 2) are capable 
of transferring. 

I would not go so far as to say 
that partial performance in specie 
cannot be enforced, but in such cases 
as these the question is whether it 
can and should be enforced The 
contract obviously lacks mutuality 
but, in my opinion, this case can be 
distinguished in its legal aspects from 
Mir S'irwanjan*s case (i). In that case 
there was an absolute lack of mutua¬ 
lity. This case in fact falls into one 
of the exceptions to the doctrine of 
mutuality, an exception recognised in 
sections 14 to 16 of the Specific Relief 
Act. For a clear exposition of this 
matter I refer to Halsbury’s Laws of 
England “ Specific Performance ** 
Part II, S. 5. In my opinion, this case 
is governed by the latter part of S. 15 
of the Specific Relief Act. 

So I return to the question, what is 
the suitable remedy in the circurasr 
tances of this case 7 In ray opinion, 
the relief to be granted should be 
restricted to compensation in money, 
the principle being that contracts 
should not bo enforced to the detri¬ 
ment of the rights of third parties. 
The third party is Musammat Batul, 
defendant No. 7. She is a purchaser 
for value now in possession of the 
properties. At the time when the 
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contract of this suit was made she 
was a co-sharer in every one of the 
six revenue estates, and the plaintiff 
was a stranger in respect of three, or 
perhaps four of them. Under the 
law of pre-emption, therefore, Mt. 
Batul had on the whole a superior 
right to purchase. With this view, I 
record my opinion that specific per¬ 
formance ought not to be granted; 
but t.»e plaintiff should, in accordance 
with S. 19 of the Specific Relief Act, 
be awarded compensation for the 
breach of the contract. But as the 
contract would always have been 
exposed to the su lerior claims of Mt. 
Batul as pre-e;nptrix in respect of a 
considerable part of its subject-matter 
I would confine the damages to the 
amount decreed in the lower Court, 
namely, the money which actually 
changed hands. As Mt. Maqhulun- 
nissa is dead, and as there is little or 
BO evidence to show that any part of 
the money ever reached the minors, 
I agree with the order propounded by 
my learned brother. 

Appeal dismissed; 

Decree modified. 
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JWALA PPAPiD /i;d Adami, 

A. ti. Plaintiff—A ppellant 

V. 

Hanuman Bhogat and others —Defen¬ 
dants—Respondents, 

S. A. No. 303 of 1921, Decided on 
6th February, 1923, from the decision 
of Sub. J., Purnea, Dj^crd Septem¬ 
ber, 3920. 

c Lease-Construction — Permanent nature — 
Lease for indejinite term-Bemaiyaii lease— 
Meaning, 

The material clauses of a lease were ;— 

(1) The purpose <»f the lease was to enable 
the lessee to erect Gola house and to purchase 
and sell all sorts of commodities therein, or in 
other words to open his business therein; 

I (2) The lease was not limited for any definite 
period but that it was a bemaiyadi lease or a 
lease without any term ; 

(3) That the lessee sbal) not have the power 
to construct any pucca building without the 
express and written permission of the lessor 
t stipulation be violated and pucca 

building be raised by the lessee without such 


permission of the lessor, he, the lessee shall 
be liable to be evicted ; and 

(4) In case the lessee went to erect pucca 
building and to have a puct-a welt or Indara be 
shall have to do so according to the advice of 
the lessor. 

Held that the erection of pucca buildings 
for the business as well as for the purpose of 
residence was in tbe contemplation of the 
parties with the condition that permission for 
erecting pucca structures will have to be 
taken from the les^'or, ard that under these 
circumstances tbe inference is not unreason¬ 
able. that the lease in question was meant to be 
of a permanent character and not from year to 
year. 

A Bemaiuadi lease or a lease w tbout any 
terra may in the circumstances of a par¬ 
ticular case be shown not to confer any per¬ 
manent grant. JP. 89, C 2] 

P. K. Ben and C. S. Banerjee for Lai 
Mohan Ganguli — ior Appellant. 

C. C. Das and N, K. Prasad — for 
Respondents. 

Jwaia Prasad, J. — This second 
appeal arises out of a suit for eject¬ 
ment. The Courts b^low have by 
concurrent findings dismissed the 
suit. The plaintiff is therefore, the 
appellant before us. He is the Malik 
or proprietor of Forbespunj Bazar 
where the land in suit is situate. It 
measures 3 high as odd, or 1-32 acres. 
The land was formerly held by one 
Gulab Chand under a lease (Ex. H.), 
dated 1892. The defendant-respondent 
purchased the rights of Gulab Ghand. 
He also took lease of the land from 
tbe plaintiff (Ex. 8-A), dated 20tb 
Aghan 1307 (5th December 1899), The 
appellant commenced the present 
action by filing a plaint in the Court 
of the Munsif of Basantpur on the 
22nd of June 1908. In the plaint he 
stated that the lease to defendant was 
from year to year and that they were 
given no permanent right under the 
lease and that as the value of land 
of Forbesganj Bazar had increased 
and other tenants there under the 
plaintiff were paying rent at higher 
rate, the defendants were served with 
notices to lake fresh settlement of 
the land as their existing rent was 
rather low or to quit the same; but 
the defendants neither took any fresh 
settlement nor gave up the land. The 
plaintiff claimed khas possession of 
the land by ejecting the defendants 
from 1st Baisakh .1326 M. S. and also 
for arrears of rent amounting to Rs. 
lh2-4-3. 


1924 Pataa 


A. H. Forbes v, HaNUMan BHaGat (Jwala Prasad, J.) 


89 


The Courts below have given the 
plaintiff a dacree for arrears of rent 
and this portion of the decree is not 
under appeal before us. 

Therefore the appeal before us is 
only against the decree refusing the 
plaintiff’s relief for ejecting the 
defendants 

The defendants in resisting the 
plaintiff’s claim asserted that the 
lease granted to them created a be- 
maiyarii or permanent tenancy and 
not one from year to year; that in 
terras of the lease the defendants 
have constructed pucca buildings ^n 
the land at immense cost with the 
permission of the plaintiff and on 
payment of the Nazrana to him and 
.therefore the plaintiff is estopped 
from bringing the suit of ejectment. 
In the alternative the Defendants 
pleaded that in case they be found 
liable to be ejected, they be awarded 
Rs. 32,000 as compensation for the 
pucca buildings erected by them. 

Two questions were agitated in the 

.Court below, namely :— 

(1) Whether the lease in favour 
of the defendants was a permanent 
lease in its inception, and 

(2) Whether the subsequent acts 
and conduct of the lessor and the 
lessees converted the lease into a 
permanent one and if so, whether the 
plaintiff lessor is therefore estopped 
from bringing a suit for khas posses¬ 
sion of the land in suit. The Court 
below has decided both the issues 
against the plaintiff. Mr. Sen on 
behalf of the appellant impugns the 
finding of the Court below on both 
the issues. Now the plaintiff’s suit 
will fail if any of the aforesaid issues 
is decided against him. Th« first 
issue depends upon the construction 
of the document in question. It is 

• conceded that no definite term was 
fixed in the lease. That in itself will 
not show either ,that the lease was of 
a permanent character or that it was 
for a term of year. As to whether 
.this indefinite term was intended to 
be perpetual or permanent depends 
upon the intention of the parties as 
gathered from the covenants in 
the lease. The learned Subordinate 
Judge has in his judgment summaris¬ 
ed the terms. It is not necessary to 
refer to all of them for the purposes 


of this appeal. We may, however, 
refer to the following terms only ;— 

(1) The purpose of the lea^e was to 
enable the lessee to erect Gola house 
and to purchase and sell all sorts of 
commodities therein, or in other words 
to open his business therein ; 

(2) The lease was not limited for 
any definite period but that it was a 
bemaiyadi lease or a lease without 
any term ; 

(3) ...That the lessee shall not have 
the power to construct any pucca 
building without the express and 
written permission of the lessor and 
if that stipulation be violated and 
pucca building be raised by the lessee 
without such permission of the lessor, 
he, the leasee shall be liable to be 
evicted ; and 

(4) ...In case the lessee wants to erect 
pu^'ca building and to have a pucca 
well or Indara he shell have to do so 
according to the advice of the lessor. 

Now it is clear from the aforesaid 
terms that the lease was for the pur¬ 
pose of gola business and for building 
houses. It is also clear that the erec¬ 
tion of pucca buildings for the busi¬ 
ness as well as for the purpose of 
residence was in the contemplation 
of the parties with the condition that 
permission for erecting pucca struc¬ 
tures will have to be taken from the 
lessor Under these circumstances 
the inference is not unreasonable that 
the lease in question was meant to 
be of a permanent character and not 
from year to year. No doubt, as 
observed above, a bemaiyadi lease or 
a lease without any term may in the 
circumstances of a particular case be 
shown not to confer any permanent 
grant as was held in the cases relied 
upon by the learned Counsel on behalf 
of the appellant: Baroda Prasad v. 
Prasanna Kumar (U; Mahim Chandra 
V. Anti Bandhu (2) Parshen Knar v. 
Tulsi Kuer (3) and Kailaspati Chod~ 
dhury T. Muneshar Choulhury (4h 
The decisions in those cases were 


(1) [1912] 16C.W.N. 564—14 I.C. 152. 

(2) [1909] 9 C.L 3. 362-13 C. W. N. 
513-5 M.L T. 297- 1 I. C. 66. 

(3) [1917] 2 Pat. L. J 180—1 Pat. L. 
W. 447—39 I. C. 658. 

(4) [1918] 3 Pat L. J. 576-4 P.L,W. 

109—43 I. C. 965. 
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applicable to the particular facts 
decided and the leases con¬ 
cerned. The present case is very 
near the case reported as Promola 
Nath Roy r Sri G-ovinf Choulhury (5). 
Upon the facts in the present case 
and the lease in question we are not 
prepared to dider from the view of 
the Court that at its inception the 
lease was a permanent lease, and not 
one from year to year. 

The respondents are on firmer 
ground upon issue No. 2. Now it is 
undisputed that on the 29th of Novem¬ 
ber 1907 the defendants applied for 
permission to erect pucca buildings on 
the land in question in terms of clause 
(3) of the lease, and the permission 
was expressly granted on acceptance 
of Nazrana of Rs. 21. The plaintiff 
has filed Purwangis issued to the 
defendants in 1909 (Exhibits 18 and 
18-A). These hurwansis confirm the 
permission already granted stating 
that the permanent structures stand¬ 
ing on the land were erected with the 
permission and sanction of the lessor. 
Now, before the foundation was laid 
the defendants applied for permission 
in 1907 and they were given that per¬ 
mission. The Purwangis referred to 
above, which were granted two years 
after, indicate that the buildings had 
already completed and the construc¬ 
tion thereof was confirmed by the 
plaintiff. In none of these documents 
is there any indication of the plaintiff 
having demanded a higher rent as a 
condition for the erection of the pucca 
buildings on the land in question ; 
nor is there any suggestion that the 
erection of such buildings would not 
confer upon the defendants the right 
to remain on the land permanently or 
that the construction of the buildings 
was to be at the risk of the defend¬ 
ants (liability to be ejected on the 
ground of the lease being only of a 
limited duration). The plaintiff in this 
case did not only acquiesce in the 
construction of the buildings in ques¬ 
tion by merely abstaining from inter¬ 
ference, but he actuilly granted per¬ 
mission for erecting the buildings. 
Therefore, even if the lease was of a 
temporary duration limited by terms. 


(5) [1905] 32 Cal. 648—9 0. W. N. 
463. 


or a lease from year to year reserving 
the right of re-entry in the lessor, I 
am afraid the plaiotid w- uld have 
been estoppel from claiming the right 
of khas occupation by ejecting the 
defendants. The lease even if origi¬ 
nally for a limited term, would then 
have been construed to have been 
made perman uit in the sense that the 
plaintiff would not have been entitled 
to re-enter. The original terms of 
the Ipase would then have been supple¬ 
mented by a fresh contract by the 
conduct of the parties whereby the 
defendants would have acquired a 
right of occupation over the land in 
question. The learned Counsel on be¬ 
half of the appellant relies upon the 
case of Beni Ram v. Kun /an Lai (6), 
In that case the term of the lease was 
defined and no express permission for 
bull ling was given by the lessor. 
Under those circum-<tances, the obser¬ 
vation of the Lord Chancellor in R ims~ 
don V. Dyson (7) was applicable to 
the facts of that case, to the effect 
that if a tenant builds on the land 
which he holds under a term he can¬ 
not acquire any right to prevent the 
lessor from taking any possession of 
the land and builling when the lease 
determines ; he knew the extent of his 
interest, and it was his folly to ex¬ 
pend money upon a title which he 
knew would or might soon come to 
an end. On the other hand. Lord 
Watson in delivering the judgment of 
their Lordships of the Judicial Com¬ 
mittee observed ; ** In order to raise 
the equitable estoppel which was en¬ 
forced against the appellants by both 
the appellate Courts below, it was in¬ 
cumbent upon the respondents to 
show that the conduct of the owner, 
whether consisting in abstinence 
from interfering, or in active inter¬ 
vention. was sufficient to justify the 

legal inference that they had, by plain 
indication, contracted that the right 
of tenancy, under which the lessee 
originally obtained possession of the 
land, should be changed into a perpe¬ 
tual right of occupation,** 


(6) [1899] 21 All. 496—26 I A 58_ 

3 C.W N. 502-1 Bom. L.R 40^ 
7 Sar. 521 (P.C ). 

(7) [1865] L R. 1 HL. 129—12 Jut. 
(N. S.) 506—14 W.R. 926. 
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lu the present case the Courts 
below have held that the plaintiif in 
the present case had aotualljr given 
express permission to the defendaats 
to construct buildings on the land in 
(Question and thereby he contracted 
that the right of tenancy would con¬ 
tinue principilly so as to confer upon 
the defenlant the right of permanent 
occupation. 

The case of L. E. Ralli v. A, FI. 
Forbes (s) decided in this Ciurt, does 
not seem to help the appellant. In 
that case the lease was from year to 
year, whereas in the present case the 
lease is without any te»*m. On the 
Other hand, the principle laid down in 
the above case as to the doctrine 
of estoppel seems to apply to the 
present case. Upon the circum¬ 
stances not very dissimilar to 
those of the present one, the 
learned Chief Justice applied the 
doctrine of estoppel against the claim 
of Mr. Forbes to eject the defendants 
from the land leased to them. 

We agree with the view taken by 
the Court below on both the issues 
and dismiss the appeal with costs* 

Adanai, J.—I agree. 

Appeal dismisse U 


(8) 19Ji Pat. loi-l Pat. 717-1 P. 
L. T. 467—1922 P.H.C.C. 209— 
67 L C. 744. 
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Dawson MiLLEtt, C. J. and 
Kulwant Sahay, j. 

t Rfimnan, Ian Parbat and another — 
Plaintiffs—Appellants. 

Deni 8ahi and another —Defen- 

« 

[ dants—Respondents. 

i S. A. No. 95 L of 1921, Decided on 
I 18th June 192>, from a decision of the 
I Sub. J., Saran, D/- 29th January 1921. 

j T*P, ActS.68{c)—Mortgagee ifdispoeeese- 
; ed bg third pereone can sue mortgagors for 
I mortgage mo'iey personally although the 
third persons are cosharers of mortgag yrs—S. 
99 Estates Partition Act does not apply. 

The appellaats t^ere granted a Zarpesbgi 
In 1883 over oertaia lands by the defendants 
in'the anil The mortgagors were share bold- 
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ing proprietors of village Siadhi bearing 
Tduz- na.nbers 3311 and 3313 and ti- mortgage 
gf<i uaa by tiiein Wds aot a mortgage of tlieif 
sttires m t.ioje tauzi nambers but of certain 
specin-i bdkasut Id ids of a'qicO they had by 
an arraigemiiit between themselves and their 
co-sharers, possession at tuat time. The 
Zirpeshgidars were to be given posiession of 
tne mortgagel land and to satisfy ttiemselves 
by the profits for tne interest p^yab.e o.i the 
zarp*9 igi money. In tne year ]833 toe sbare 
of tne mortgag),-9 in tauzi No, 3JH was sold 
for arrears oc vJ-nvernment revenue. Tne anc- 
tio I purcnaserg w lo acquired toe inierostof 
the mortgignrs subsequently about tne year 
1913, edected a pirtition between tbeinselves 
and their co*sharers and the zarpeshgi la ic’s 
in so far as they wer w,tui« lauzi No. 8911 
fell into toe takhta of otner co sharers who 
dispossessed the plaintiffs.In the yesr 1917 there 
was also u batwara partition of tauzi No, 3912 
and the m rtgaged property in so far as it re¬ 
mained intbe possession of tbe plaintiffs, the 
mortgagees, fell into the takhta of other suare 
hotde*3 than the mortgagors, the result be* 
ing tuat the mortgag -rs were then dispossess¬ 
ed entirely of the remaining interest t ley had 
in the mortgaged lauds. I'he plaint ff* tuen 
brougut the present suit on 18th May 1919, to 
recover from the defendants who represent 
tbe m )rtgagor9 the balance of tiezarpeshgi 
mo ley due together with interest since the 
date of their dispossession. 

Reid , that 9 99 Estates Partition Act does 
Dot apply to the case, tnat S 68 (o) T. P. Aot 
applies end tbe mortgagors are entitled to sue 
for* the mortgage money. 11 C. L. J. 136 Foil. 

[P, 93, 0. 1 & 3J 

S. M. Mullick and S. Saran —for 

Appellants. 

H. Prasal —for Respondents. 

Dawson Miller C. J.—The appel¬ 
lants in t'lis case were granted a 
zarpeshgi in the year over cer¬ 

tain lands maasuring 30 bighas odd 
by the representatives in interest 
of the defendants in the suit. The 
mortgagors were share holding pro¬ 
prietors of village Siaihi bearin 
Tauzi numbers 5911 and 3912 and th 
mortgage granted by them was not 
a mortgage of their share in those 
tauzi numbers but of certain speciSo 
bakasht lands of which they had by 
an arrangement between themselves 
and their co-sharers, possession at 
that time. The zarpeshgi deed is in 
the usual form. The zarpeshgi money 
was Rs. 1,600. The zarpeshgidars 
were to be given possession of the 
mortgi^el land ani to satisfy them¬ 
selves by the profits for the interest 
payable on the zarpesngi money. 
The Mortgagors were to repay the 
advance at .the end of 3 years but if 
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they did not do so the tem'.g of the 
mortgage were to continue until the 
mortgagors did in fact pay off the 
mortgage money which they might 
do in Bhado any year after the due 
date. It appears that some years 
ago in the year 1892 the share of the 
mortgagors in tauzi No. 3911 was 
sold for arrears of 'Government 
revenue. The auction purchasers who 
acquired the in erest of the mort¬ 
gagors subsequently, at some date 
which is not very clear upon the 
evidence before us but which is stat¬ 
ed to have been in t’ e year 1913, 
effected a partition between them¬ 
selves and th«»ir co-aharers and the 
zarpeshgi lands in so far as they 
were within tauzi Mo. 3911 fell into 
the takhta of other co-sharers who 
dispossessed the plaintiffs. Subse¬ 
quently one of the mortgagors exe¬ 
cuted a deed of sale in favour of cer¬ 
tain pur hasers, a portion of the 
purchase money being retained by the 
vendees for the purpose of payin g off 
the vendors’ share in the mortgage 
and, in the result, Rs. 800 out of the 
Rs. 1,600 originally lent was paid 
back to the mortgagees. In these 
circumstances the mortgagees appear 
to have been content to remain in 
possession of the remaing mortgage 
lands as security for the balance of 
the mortgage money due. In the 
year 1917 there was also a batwara 
partition of tauzi No. 3912 and the 
mortgaged property in so far as it 
remained in the possession of the 
plaintiffs, the mortgagees, fell into 
the takhta of other share holders 
than the mortgagors, the result being 
that the mortgagors were then dis¬ 
possessed entirely o*^ the remaining 
interest they had in the mortgaged 
lands. The plaintiffs then brought 
the present suit on the 18th May 1919 
to recover from the defendants who 
represent the mortgagors the balance 
of the zarpeshgi money due together 
with interest since the date of their 
dispossession. Several pleas were 
raised in answer to the plaintiff’s 
claim and amongst others a question 
of limitation. 

The learned munsif before whom the 
case came for trial decided all the 
issues in favour of the plaintiffs in¬ 
cluding the question of limitation. 


The defendants then appealed to 
the Subordinate Judge before whom 
the questions raised were (1) is the 
plaintiff entitled to sue for his mort¬ 
gage money under S. 68 of the Trans¬ 
fer of property Act and (2) is the 
suit barred by limitation. The 
learned Subordinate Judge came to 
the conclusion that the plaintiffs 
were not entitled to sue under the 
provisions of S. 68 of the Transfer of 
Property Act and having arrived at 
this conclusion he did not decide the 
question of limitation. It seems to 
me that the reasons given by the 
learned Subordinate Judge for dis¬ 
missing the plaintiffs’ claim cannot 
stand. He appears to have been 
under the impression that the case 
was governed by the provisions of 
S. 99 of the Estates Partition Act 
which provides that “ If any pro¬ 
prietor of an estate held in common 
tenancy and brought under partition 
in accordance with this Act has creat¬ 
ed upon his share or any portion 
thereof any encumbrance, such 
encumbrance shall hold good as re¬ 
gards the lands finally allotted to the 
share of such proprietor and only as 
to such land ; and being of opinion 
that the plaintiffs had never attempt¬ 
ed to enforce their security upon 
the share allotted or upon the 
lands allotted to the mortgagors 
and had never requested the mortga¬ 
gors to put them in possession of such 
lands their case must fail. It may 
be pointed out in passing that the 
plaintiffs had by their plaint pleaded 
that the defendants had not allowed 
the plaintiffs to take possession either 
of the asamiwar lands or of the ba- 
kasht lands, that the plaintiffs had re¬ 
quested them repeatedly but they paid 
no heed to their request, hence the 
necessity of this suit. This plea was 
not specifically denied in the written 
statement and so far as the Munsif 
was concerned it appears to have been 
accepted as the fact. The learned 
Subordinate Judge, however, relied 
upon some evidence given on behalf 
of the plaintiffs to the effect that they 
did not serve the mortgagors with 
any notice of their dispossession. The 
iG&med Subordinat© Judge was also 
of opinion that the last clause of 
S. 68 of the Transfer of Property Ac^ 
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had not been complied with. That 
clause prorides for cases where the 
mortgaged property has been wholly 
or partially destroyed or the security 
has been rendered insuflScient within 
the meaning of S. 66 of the Transfer 
of Property Act and enacts that in 
such cases apart from the wrongful 
act or default of the mortgagor 
or mortgagee the mortgagee may re¬ 
quire the mortgagor to give him any 

sufficient security for his debt and if 

the mortgagor fails so to do may sue 
him for his money. With great respect 
to the learned Subordinate Judge I 
think he failed to appreciate the real 
nature of the present case. The case 
is not one which comes under that 
part of S. 68to which I have refer- 
ted nor is it a case which is governed 
fey S. 99 of the Estates Partition Act. 
There is no question here of the mort¬ 
gaged property having been wholly or 
'partially destroyed or the security 
rendered insufficient. Similarly it is 
not a caise of a proprietor of an estate 
held in common tenancy who has 
created an enf'umbrance upon his 
share or a portion thereof. The mort¬ 
gage granted in this case was a mort¬ 
gage not of the mortgagors’ share in 
the estate but of specific lands of 
which the mortgagors were in pos¬ 
session by an arrangement with their 
co-sharers and the provisions of S. 99 
of the Estates Partition Act appear 
to me to liave no application to such 
a case. The section which does ap¬ 
pear to me to govern the case is S. 68 
clause (c) of the Transfer of Property 
Act which provides that where the 
mortgagee being entitled to posses¬ 
sion of the property the mortgagor 
fails to deliver the same to him or to 
secure the possession thereof to him 
without disturbance by the mortgagor 
or any other person then in such a 
case the mortgagee has a right 
to sue the mortgagor for the 
mortgage money. What happened in 
the present case w’s that after the 
partition the plaintiiTs were dispos¬ 
sessed of the prjpf-rty of which they 
were in possession under the zer- 
peshgi. They could not resist that 
dispossession and therefore they were 
bound to give up possession and the 
result is that the mortgagors have 
failed to secure the possession of the 


property to the mortgagees and in 
such a case the statute expressly pro¬ 
vides that the mortgagees have a 
right to sue for the mortgage money. 
The question arose for determination 
in the Calcutta High Court in the 
case of Talik Singh v.Jahal Singh (!) 
which is a case practically on all 
fours with the present case. “ A 
usufructuary mortgagee ” says the 
head note in that case “ can bring a 
suitfor mortgage money on dispos¬ 
session from land given in lieu of 
interest, by a co-sharer of the mort¬ 
gagor who obtained the same on 
partition and is not precluded from so 
doing by S. 99 of the Estates h arti- 
tion Act.” In that case the facts 
were for all material purposes the 
same as in the present case. It was 
a case of a mortgage not of a share 
in an estate but of certain specific 
lands of which the mortgagors were 
in possession. There was a subsequent 
partition and the mortgagees were 
turned out by the share holders in 
whose takhta the mortgaged lands fell 
and it was held thatS. 99 of the Es¬ 
tates Partition Act had no applica¬ 
tion to a case of that sort. It was 
further held that the case fell directly 
within the provisions of S. 68 lause 
(c) of the Transfer of Property Act 
and that under that section the mort¬ 
gagee was entitled on being dispos¬ 
sessed after the hatwara to sue for the 
mortgage money. In my opinion 
this appeal must succeed and the deci¬ 
sion of the learned Subordinate Judge 
must be set aside but as he has not 
come to any decision upon the ques¬ 
tion of limitation and we are not in 
possession of the facts upon which 
that question depends the case must 
be remanded to the lower appellate 
Court to be disposed of upon the se¬ 
cond point which was raised, namely, 
whether the suit is barred by limita¬ 
tion. The appellants are entitled to 
the costs of this appeal. The other 
costs in the suit will abide the result 
of the lower appellate Court’s deci¬ 
sion on the question of limitation. 

fCulwant Sahay, J.—I agree. 

Appeal allowed. 

Case remanded. 


(1) [191o] 11 C.L.J. 136—5 1.0, 130. 
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Khlwant Sahay and Foster, JJ. 

Dob^nlra Kam^r and another—'D q- 
fendants--Appel ants. 

V. 

Fyznhad Bank I/^rf.-PlaintifFs—Res¬ 
pondents. 

S. A No. 1014 of 1921, Decided on 
18th Julv, 1923 against the decision 
of the Sub. J., Arrah, D/- 11th March, 
1921. 

Hirt'lu Law — Debl.-i-Sons are habte ta faihe'^'s 
life time to the extent of their co^parcenary 
intereH if oebta n(-t immoral. 

Whorf the debts contracted b 7 father were 
not incurred f -r le^al and justifying necessi- 
ties of the joint family or for the benefit of the 
■ons a »d it was also not found th.t the debts 
were incurred for immoral pur;> 08 es, 

field .* that the minor sons were bound to 
sat sfy their f-ther’s debt on the theory of the 
pio'8 ob'katioD of the sons to pay their 
father’s debt even in the father’s liie time 
Their liability is however limited to the extent 
of the co-paicenary oroperty of the joint 
family. 41 Mad. 136 and 43 Bora. 612 Ref 
39 All. 437 (P.C.) Discussed. 

[P. 9*. C. 2 & P. 96, C. 1] 

N. C. Sinha and N. C. Ohoih —for 
Appellants. 

ShivPRwar Dayal for Sambhu Saran— 
for Respondents. 

Kulwant Sahay, J.—This is an ap¬ 
peal on behalf of defendants Nos. 3 
and 4, who are the n.inop sons of 
df'fendant No. 1, against the decree of 
the Subordinate Judge of Arrah modi- 
fving the de.'ree of the Additional 
Munsif. The suit was brought by the 
respondent for recovery of a sum of 
money found due on an adju^^tment of 
acco-’nt from the defendant No. 1. 
The learned Miinsif made a decree as 
against the defendant No. 1 alone and 
dismissed the suit as against the other 
defendants. The plainti.f preferred 
an appeal before the Subordinate 
Judge and the learned Subordinate 
Judge has modified the decree to this 
extent that he has passed a decree in 
favour of the plaintiff not only as 
against the defendant No. 1 but also 
as against his minor sons (defendants 
Nos. 3 and 4). 

The only point raised in this appeal 
is that ihe minor sons of the defend¬ 
ant No 1 are not liable in the life¬ 
time of their father. It has been 
found by both the Courts below that' 


the min^r defendants were joint with 
the defendant No 1 and formed mem¬ 
bers of a joint familj. It has been 
also found that the sums advariced to 
the defendant No. 1 by the plaintiff 
were not required for legal and justi- 
fying necessity of the joint family 
and that there was no proper enquiry 
by the plaintiff before making the id- 
vances. The learned Munsif further 
found that the defendant No. 1 was a 
man of immoral habits but there is 
no finding that the debt in question 
was incurred for immoral purposes. 

Now the facts found being that the 
debts were not incurred fcr legal and 
justifying necessities of the joint 
family or for the benefits of the defen¬ 
dants Nos. 3 and 4, and it also not 
b ing found that the debts were in¬ 
curred for immoral purposes, the 
learned Subordinate Judge has held 
that the minor sons of the defendant 
No. were bound to satisfy their 
fathers debt on the theory of the 
pious oblig\tion of the sons to pay 
their father*s debt Re has according¬ 
ly made a decree as against the de¬ 
fendants Nos. 3 and 4 and has limited 
their liability to the extent of the co¬ 
parcenary property of the joint 
family. 

It has been argued by the learned 
Vakil for the appellants that the 
learned bubordinate .Judge was wrong 
in making the sons liable during their 
father’s life time on the theory of the 
pious obligation of the sons. He con¬ 
tends that the question is settled by 
the P’-ivy Council in the case of Sahu 
Bnmachnn Ira v. Bhtin Sin'jh (1) and 
the later case of Chet Ram v. Ram 
Sin h (2). On the other hand, it has 
been contended by the learned Vakil 
for the respondent that these decisions 


(1) [19171 39 All. 437-44 LA. 12^- 
31 C.W.N. 698—1 P.L.W. .'=57— 
15 A L J. 437—19 Bom. L.R. 498— 

« S.V- ^ J- 14-{t917] 
M.W.N. 439-22 M L.T. 22—6 L. 

W 280 (P.O 

(2) ,922 P.C. 247-44 All. 368- 
49 I.A. 228—16 M.L W. 89— 
3 P.L.T. .363—43 MLJ. 98— 
31 M L T .30-24 Bom L.R. 12.31— 
27 C.W.N. 150—(1922) M.W.N. 
455-21 A.L.J 114-37 C.L.J. 79- 
67 I C. 569 (P.C) 
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of the Privy Council do not settle the 
law on the subj ;ct, that their Lord- 
ships* observations on the question of 
the pious obli^fation of the son to pay 
his father’s debt in the life-time of 
his father were obiter dicta and their 
Lordships did n^t mean to lay down 
detinite propositions of law contrary to 
what has been the settled law in this 
country for nearly half a century. In 
my opinion, the contention of the 
learned Vakil for the respondent is 
correct. 

In the case of Girdharee Lai v. 
Kantoo Lai (3), their Lordships of the 
Privy Council laid down the proposi¬ 
tion that ancestral property in the 
hands of a son is liable to be seized 
and sold for payment of his father’s 
debt under the pious obligation of the 
son to pay his father’s debt unless the 
debt is illegal or has been contracted 
for an immoral purpose. This was in 
the year 1^7i and their Lordships rely 
on the observations of Lord Justice 
Knight Bruce in the case of Hunoo- 
man Pershad Pan' ay v. Mt. Babooee 
Munraj Koorcvoeree (^) where the rule 
is thus stated by the learned Lord 
Justice: 

“Unless thed^bt was of such a 
nature that it was not the duty of the 
son to pav it, the discharge of it, even 
though it affected ancestral estite, 
would still be an act of pious duty in 
the son. By the Hindu Law the free¬ 
dom of the son from the obligation to 
discharge the father’s debt has respect 
to the nature 'f the debt and not to 
the nature '^f the estate whether an¬ 
cestral or acquired by the creator of 
the debt.” 

This principle was re-affirmed by 
their Lordships of the Privy Council 
in the case of Nanomi Bnbuasin v. 
Modhun Mohun {^). Now these deci¬ 
sions have always been followed by 
all the Courts in India and no distinc¬ 
tion has ever been made that the 
pious obligation of the son to pay his 
father’s debt arises only in the event 
of the death of the father. In the case 


(3) [1874] 1 LA. 321—14B.L.R. 187— 
22W.R. 56 (P.C.) 

(4) [1856] 6 M.I.A. 393-18 W.R. 81 
—2 Suther. 29- 1 Sar. 552 (P.C) 

f(5) [1885] 13 Cal. 21—13 I.A. 1— 
4 Sar. 682 (P.C.) 


of Sripat Singh Dugar v. Prodyat 
Kumar Tagore (b) which was decided 
in 1916. the Lord Chancellor deliver¬ 
ing the judgment of their Lordships 
of the Judicial Committee observes as 
follows : 

“ The grounds for that action were 
these : The property in question was 
joint property, governed by the 
Mitakshara law. By that law a judg¬ 
ment against the father of the family 
cannot be executed against the whole 
of the Mitak«hara property, if the debt 
in re*;pect of which the judgment has 
been obtained was a debt incurred for 
illegal or immoral purposes. In every 
other event it is open to the execution 
creditor to sell the whole of the estate 
in satisfaction of the judgment ob¬ 
tained against the father alone.” 

These observations were made in 
connection with the claim of the son 
in a joint Mitakshara family to re¬ 
cover possession of his interest in the 
joint family property sold in execution 
of a decree on a simple money debt 
incurred the father and had evi¬ 
dently proceeded on the pious obliga¬ 
tion of the son to pay the father’s 
debt. 

The question is whether the law so 
established has been upset by their 
Lordships in the case of Sahu Bam- 
chan^ra v. Bhup Singh (l)and the 
case of Chet Ram v- Bam Singh (2). 

In my opinion their Lordships never 
intended to do so. In Sahu Ram- 
chan'h'a's case (1) their Lordships pro¬ 
ceeded t'^ settle the conflict of deci¬ 
sions on the question of the validity 
cf the alienation of the ancestral 
joint property for an antecedent debt 
of the father, and the long series of 
decisions on the question of the pious 
obligation of the son to pay the 
father’s debt was never considered by 
their Lordships. Unless there is a 
more definite pronouncement of their 
Lordships on this point, I am not 
prepard to say that their Lordships 
intended to overrule this long series 
of decisions on this point. The case 


(6) [1916] 44 Cal. 524—44 I.A. 1— 
32 M.L.J. 133-15 A.L.J. U7— 
(1917) M W.N. 193-21 C.W.N. 
442-25 C.W.N. 220-21 M.L.T. 
222^19 Bom. L.Ri 290—391.C. 252 

(P^C.)' 
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of Sahu Rarnnhandra has been consi¬ 
dered by the Indian Courts in a number 
of cases, and I need only refer to the 
observations of their Lordships of the 
Madras High Court in the case of 
Pecia Venkanna v. Sreenivasa Deeksha- 
tulu (7) where their Lordships deal 
exhaustively with this subject. I may 
also refer to the discussion of Sahu 
RamchanfIra's case in the case of 
Hanmantv. G^nesh Annaji (8). In the 
case of Chet Ram v. Ram Singh (2) the 
question for consideration of their 
Lordships was practically the same as 
that in S >hu Ramchari'Ira's case 
namely, the question of antecedent' 
debt, and the observations made by 
their Lordships in the case as regards 
the pious obligation of the sons or 
grandsons to pay t‘ e debts of their 
father or grandfather stand on the 
same footing as their Lordships’ ob¬ 
servations in that respect in the case 
of Sahu Ramchandra, 

I am, therefore, of opinion that 
the question has been correctly decid¬ 
ed by t>iG learned Subordinate Judge 
and this appeal must be dismissed 
with costs. 

Foster, J. —I agree. 

Appeal dismisse.d. 


(7) [1917] 41 Mad. 136—33 M L.J. 
5>9-22MLT. 334—6 L.W. 649— 
(1918)M.W.N. 55—43 I.C. 225. 

(8) [1918] 43 Bom. 612—21 Bom. L.R. 
435—51 I.C. 612. 
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Jwala Prasad and Ross, JJ. 

Sarju Sahu and others —Defend* 
ants—Appellants. 

V 

Sukhi Lal and others —Respondents. 

S.A. No 1083 of 1921, Decided on 22 
June 1923, against the decision of the 
Sub J., Patna D/-14th March 1921. 

(o) Negotiable Inetruments Act, 8. 4 — Pro. 
note—Conditional contract ianot one. 

Whero the dooumeat as in the shape of 
a request to the plaintiff to pay the defendants 
Rs. 500 which the defendants would pay with 
interest. 

Held that this was a conditional contract 
and not a promissory note under the Neao. 
tiable Instruments Act IP 97 c 1 | 


(6) Evidence Act, S. 99 (d )—Deed silent as 
to yearly or monthly rate of interest — Evi¬ 
dence cannot he given. 

A document provided “I shall pay the prin¬ 
cipal with interest at the rate of 1 - 8-0 per 
cent** but it was not mentioned there as to 
whether the rate of interest aforesaid would 
be per mensem or per annum. 

Held, that the document is ambiguous and 
under clause 6 of S. 92 do evidence could be 
givemto clear up that ambiguity. 18C. W. N. 
592 Foil. (P 97 C 2) 

S, M. Mullick and A. N. Das for 
B. C. Milter —for Apppllants. 

S. C. Mitra and T. N. Sahai — 
for Respondents. 

Jwala Prasad, J. —This appeal is 
directed againrt the decree passed 
by the Subordinate Judere of Patna 
dated the l4th March 1941, in a suit 
brought by the plaintiff to recover 
Rs. 500 with interest at Rs. 1-8-0 per 
cent, per mensem from llth April 1916, 
on the foot of the document Exhibit 
1 dated the llth April, 1916. The 
defendants are appellants. The 
only point urged by the loarned Vakil 
on their behalf is that the claim of 
the plaintiff with respect to Rs. 207-5-6 
was barred b ' limitation. That sum 
represents the amount which was 
found due from the defendants to 
the plaintiff upon an adjust'ment of 
account of the dealings between the 
parties. The adjustment took place 
on the 8th Chait Suit 191^ {Sambat) 
corresponding to the 1 th April, 1916. 
(8th Chait corresponds to two days 
10th and llth April). The suit was 
instituted on the 8th April 19*9, that 
is, within three years from the ad¬ 
justment of accounts. The learned 
Vakil oir behalf of the appellants 
contends that the time should be 
computed from 6th Chait 1973, cor¬ 
responding to 8th April, 1916 when 
the last item on the credit side is 
shown in the account books. In that 
case the suit will be barred by one 
day inasmuch as it ought to have 
bpen filed on the 7th. The learned 
subordinate Judge over ruled this 
contention on the ground stated by 
him that the said sum of Rs. 107-5-6 

found due from the defendants merg¬ 
ed itself into the sum of Rs. 500 with 
respect to which the aforesaid docu¬ 
ment (Exhibit 1) was found executed 

defendants on the llth April 

1916, and, therefore, there was a new 
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agreement by the defendants to pay 
Rs. 500 taken by the defendants, a 

satisfaction 

ot the prwr dues and the balance of 
Rs, 292-10-6 taken in cash. The eri- 
dence in this case was that only Rs. 
2 y 2 - 10-6 was paid in cash when the 
document in question was executed 
and the balance rep:-esented the 
plaintitfs dues under the baht khata 
account. There is no mention of the 
dues in the bahi khata account in the 
document in question and conse¬ 
quently that transaction was wiped 
off and converted into a new transac¬ 
tion in respect to which the document 
(Exhibit 1 ) was executed. Therefore 
we agree with the view taken by the 
learned Subordinate Judge that the 
document (Exhibit 1 ) created new 
obligation upon the part of the de¬ 
fendants to pay the said sum as 
mentioned therein and the entire sum 
is, therefore, recoverable on the basis 
of the said document. The previous 
transaction between the parties and 
the sura due thereunder was only 
used in the case as evidence of how 
the consideration of Rs. 500 was paid 
to the defendants. Admittedly the 
suit as based on the document is not 
barred and, therefore, the appellants’ 
contention must fail. The appeal 

must, therefore, be dismissed with 
costs. 

The respondents, however, have 
filed a cross-objection. It relates to 
the interest which the learned Subor¬ 
dinate Judge has disallowed to them 
in his partial decree. It is contended 
on their behalf that the document in 
question was a negotiable instru¬ 
ment and consequently under S. 80 
of the Negotiable Instruments Act 
the Court below should have at least 
given interest at the rate of 6 per 
cent, ^ per annum. The document in 
question, however, is not a Negotiable 
Instrument. It is not a promissory 
note under S. 4 of the Negotiable 
Instruments Act, inasmuch as there 
is no unconditional term to pay a 
fixed sum of money. The document 
is in the shape of a request to the 
plaintiff to pay the defendants Rs. 500 
the defendants would pay 
with interest. This was, therefore, 
a conditional contract. The liability 
was upon the defendants after an ad- 
1924 P/13 & 14 
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'PO was made by the 
plaintiff. No doubt the payment has 
been proved and the liability under 
the document IS clear ; but the docu¬ 
ment as executed is not an uncondi¬ 
tional contract and .s. therefore, not 
a promissory note under the Nego- 
tmble Instruments Act Therefore, 
the contention put forward on behalf 
or the plaintiff respondent must be 
overruled. 

It is then said that they should 
have been allowed interest at the 
rate of \\i per cent per mensem. 
Ine document says. 

“I shall pay the principal with in¬ 
terest at the rate of 1-8 0 per cent.” 

It is not mentioned there as to 
whether the rate of interest afore¬ 
said will be per mensem or per an¬ 
num. The document is, therefore, 
ambiguous and under Clause 6 of 
S. 92 of the Evidence Act no evidence 
could be given to clear up that am¬ 
biguity as held in Protap Chari'lra 
Saha V. Mohamp^i A/i ( 1 .) Therefore, 
the appellants are not entitled to 
interest at the rate of 1 per cent 
as claimed by them. That case was 
with respect to agricultural holding 
and the claim was based upon a lease 
in which the rate of interest men¬ 
tioned one anna per rupee, but the 
other specification of whether month¬ 
ly or annual was nof mentioned and, 
therefore. Sir Lawrence Jenkins, C. 
J., held that there was a blank left 
as to whether the interest was per 
annum or per mensem and under 
Clause 6 of S. 92 of the Evidence Act 
no evidence could be given to clear 
up what that blank meant. The 
Court in that case held that for ar#- 
rears of agricultural holdings no in¬ 
terest was allowable but damages, 
and, therefore, the Subordinate Judge 
in that case allowed damages at the 
rate of 25 per cent, and that was 
upheld by Sir Lawrence Jenkins, C. J. 
We are not dealing with the case for 
arrears of rent due from agricultural 
holdings but with a contract to repay 
the money taken as loan and, in the 
absence of any contract to the con¬ 
trary, the Interest Act of 1839 would 
apply. Under S. 1 of the Act the 


(1) [1913] 41 Cal. 342—18 C.. W. N. 
592—9 C.L.J. 66—20 I.C. 443. 
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plaintilfs are entitled to interest at a 
rate not exceeding the current rate of 
interest. In this case no time was 
fixed for the payment of the loan in 
the document (Exhibit No. 1) and, 
therefore, under the Interest Act the 
plaintitfs are entitled to interest at 
the rate not exceeding the current 
rate of interest from the date of 
demand. The money was demanded 
on the 8th Mirch 1919 by a regis¬ 
tered notice and the plaintiffs are, 
therefore, entitled to interest from 
that date at the rate of 6 per cent, 
per annum. 

The cross appeal is, therefore, al¬ 
lowed to that extent without costs. 
The result is that the decree of the 
Court below is modified by allowing 
interest at the rate of six per cent, 
per annum from the 8th .March, 1919, 
up to the date of realisation. 

Rom, J.—I agree. 

Appeal dismissed'y 
Decree varied. 
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MULLIOK AND BUCKNILL, JJ. 

Durga Prasad and others —Plaintiffs- 
Appellants. 

y. 

O, 7. P. Railway and E* 7. Railway 
through their agents —Defendants — 
Respondents. 

S. A. No. 1275 of 1921, Decided on 
27tn July 1923, from the decision of 
the D. J., Bhagalpore D/-23rd 
May, 1921. 

Railways Act, 8, TV-^Notice need not specify 
the amoant of claim^ nor the claimant's inten. 
tion to bring a suit, 

S. 77 merely requires that a demand for 
compensation ehaii be made but it nowhere 
prescribes that the money value of the claim 
shall be stated- S. 77 does not require the 
claimant to nottfy that he intends to bring an 
■otioD. It merely requires that a claim for 
compensation should be preferred. It might 
have been otherwise if the statute bad express¬ 
ly required that notice of action shall be 
given as in osrtain classes of suits referred to 
in the Civil Procedure Code and the Bengal 
Wards Act, (P. 99, O. Ij 

P, Dayal —for Appel ants. 

S, E, Bose and N". 0, Sinha —for 
Respondents. 
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Mullick, J.—On the Uth August 
1918 the plaintiffs Messrs. Harasmal 
Mamraj Marwari who were holders of 
three railway receipts for goods des¬ 
patched from Victoria-Terminus, 
Bombay, to Bhagalpur, addressed to 
the Agent of the East Indian Rail¬ 
way a letter the material portion of 
which ran as follows :—“We have the 
honour to inform you that the goods 
caused (sic) by these consignments 
noted above have not yet reached 
Bhagalpur on account of which we 
are suffering great loss ; we therefore 
request the favour of your kindly 
inquiring into the matter and arran¬ 
ging for delivery of the consignment 
at an early date failing which we 
shall be compelled to take such other 
steps for the realisation of the value 
of the aforesaid consignment as we 
may be advised to do’^ 

The letter was addressed to the 
Agent, East Indian Railway, Howrah 
but seems to have been opened and 
acknowledged by the General Traffic 
Manager of the East Indian Railway 
at that place. This last named officer 
then sent the letter to the Divisional 
Traffic Manager who after carrying 
on a correspondence with the plain¬ 
tiffs for some time regarding the loss 
of the consignments finally wrote t6 
him on the 18th November 1918 in the 
following terms :—“I much regret the 
loss you have sustained in the case 
but cannot admit any liability as the 
consignment was robbed from a run- 
ing train to which no clue has been 
obtained and risk note H held pro¬ 
tects us’\ 

Thereupon on the 2.3rd April 1919 
the plaintiffs instituted the suit out of 
which the present appeal arises clai¬ 
ming Rs. 2165-10-0 as damages from 
the Great Indian Peninsula Railway 
the first party defendants, the Bast 
Indian-Railway Compaay 2nd party 
defendants and the Bengal Nagpur 
Railway 3rd party defendants. The 
trial Court dismissed the suit on two 
grounds: (1) that the notice required 
by S. 77 of the Indian-Railways Act 
had not been served upon the Rail- 
way Administration in the manner 
required by S. 140 of the Act, and (2) 
that the notice itself was invalid and 
ineffective inasmuch as it b id omitted 
to mention either the amount of the 
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claim or to notify to the defendant 
No. Z bis Intention to bring a suit. 
The plaintiffs then appealed to the 
District Judge, and on the 18th May 
1921 hied a petition for the examina- 
tion of additional witnesses for the 
purpose of proving that the notice 
had in fact reached the Agent of the 
East Indian Railway; but at the 
hearing of the appeal the pleader for 
this respondent stated that he would 
argue the case upon the assumption 
that the notice was duly served upon 
the Agent although he did not admit 
that it was so served. In the result 
the learned Judge held that apart 
from the defect in service the suit 
was not maintainable as the notice 
did not specify the amount of com* 
pensation demanded and he dismis¬ 
sed the appeal. 

The present second appeal is pre¬ 
ferred by the plaintiffs, and the points 
upon which our decision is required, 
are, whether the notice to the East 
Indian Railway was valid and whe¬ 
ther it was served according to law. 

Now, with regard to the first point 
it is quite clear that the Courts below 
have taken a too narrow view of S. 77 
of the Indian-Railways Act (Act IX 
of 1890). That section declares that 

! ~o person shall be entitled to com- 
ansation for the loss, destruction 
' deterioration of goods unless his 
aim to the compensation has been 
■eferred in writing within six 
onths from the date of the delivery 
' the goods for carriage by railway, 
be section merely requires that a 
imand for compensation shall be 
ade and nowhere prescribes that 
e money value of the claim shall be 
ated. 

It was next urged that the notice 
isbarl because it does not intimate 
that the claimant intends to sue. 
phe reply to this is that S. 77 does 
pot require the claimant to notify 
[that he intends to bring an action, 
lit merely requires that a claim to 
pompensation should be preferred. It 
might have been otherwise if the 
statute had expressly required that 
Dotioe of action shall be given as in 
Mason v. Birkp,nhead (1) and Norris v. 

(1) [186U1 6 H. dc N. 72-i59 L. J., 
Ex. 407—2 L. T. 632—158 E. 
R. 30-123 R. R. 392. 


Smith (2) and in certain classes of 
suits referred to in the Civil Proce 
dure Code and the Bengal Wards Act* 
Therefore in the absence of any autho¬ 
rity I must find that the Courts 
below have taken a too narrow view 
of th. section and that the notice 
was a claim for compensation within 
the meaning of S. 77. 

The next question is whether the 
notice was served. This point has 
not been determined by the lower 
appellate Court, but as an application 
was made before him by the plaintiffs 
for permission to call additional evi¬ 
dence to prove service I think we 
should state what our view of the law 
is. The evidence shows that the 
office of the Agent of the East Indian 
Railway is not at Howrah but at the 
Fairlie Place, Calcutta. The Subordi¬ 
nate Judge has found that there has 
been no compliance with clause fc) of 
S. 140 of the Act and the learned 
District Judge must come to a deci¬ 
sion on this point. If he agrees with 
the Subordinate Judge, then the ques¬ 
tion will arise whether notwithstand¬ 
ing his failure to comply with clause 
(c) the plaintiffs are entitled to prove 
that the notice was in fact delivered 
to the Agent and that there was ser¬ 
vice under clause (a). Now I think 
the answer to that question is in the 
affirmative and that the plaintiffs 
are entitled to prove that the notice 
has actually been delivered either by 
themselves or their agent or by some 
other person. In my opinion E,L 
Ry. Co. T. Ajo lhya Prasad (3) does 
not conflict with this view. In that 
case the notice was addressed to the 
Traffic Manager and it was held that 
that was not a notice to the Agent. 

It is true that the learned Judges 
dissented from Woods v. Maher AH 
Bepari (4) but it does not seem to me 
that it was necessary for the purpose 
of deciding the question before them 
to consider the question whether 
actual delivery to the Agent of a 


(2) [1839] 113 E. R. 72-2 P. & 
D. 353—10 A. & E. 188—8 L- J. 
(n. 8.) Q. B. 274—50 R. R. 374. 

(3) [1919] 49 I. C. 498. 

(4) [1908] 33 C.W. N, 24-4 M. L. T. 
427—3 L C. 479. 
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wrongly addressed notice would con¬ 


stitute service within the meaning of 
S. 140. Prima facie the plaintiff had 
good ground for thinking that the 
notice had been delivered to the 
Agent, for the General Traffic Mana¬ 
ger had not only acknowledged 
receipt of it but also directed an in¬ 
quiry to be held and in the circums¬ 
tances it is somewhat difficult to 
understand the plea of non-service 
now taken. I think therefore that it 
was open to the plaintiffs to give 
evidence in the trial Court that the 
notice was in fact delivered to the 
Agent; but the question arises whe¬ 
ther their omission to give that evi¬ 
dence in the trial Court can be cured 
in the appellate Court. If the Dis¬ 
trict Judge finds that sufficient cause 
has been shown then he will admit 
the evidence under Order 41 rule 27 
of the Civil Procedure Code and in 
this connection it will be useful to 
invite the learned Judge’s attention 
to the recent decision of their Lord- 
ships of the Privy Council in Indrajit 
Pratap Baha<lur Sahi v. Amar 
Singh (5) 

The result therefore is that the 
decree of the learned District Judge 
is set aside and the appeal is remand¬ 
ed to him for re-hearing in accord¬ 
ance with law. Costs to abide the 
result. 

Bucknillt J .—I agree 

_' 'a se re m anfied . _ 

~(5) 1923 P. C. 128—2 Pat. 676— 
50 1. A 183—‘^1 A. L. J.5S4— 
25 Bom. L. R. 1259—45 M L. J. 
573—18 M. L. W. 728—4 P.L.T. 
447 -33 M. L. T. 233—1. Pat. 
L. R. 345 — L. R. 4 (P. C.) 
123—74 I. C. 747 (P. C.) 
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Jwala Prasad and'Ross, JJ. 

Earn Oraon —Plaintiff—Appellant. 

v-. 

Doman Kalal and others —Defend¬ 
ants—Respondents. 

S. A No. 1277 of 1921,. Decided on 
3rd July 1923 against the decision of 
the S J., Ranchi, D/- l^th Apr^il 1921. 

(a) Chota Nag. Ten, Actf S.7g—Does not qon- 
#ain• prov»jrton $imilar to C/. (6) of^S,^86of 
B. r. Act—Incumbrance' bg tenant is not 
dinding on landlord, : < . . 


The provisions contained in S. 72 of Chota 
Nagpur Tenancy Act are similar to those 
contained in S. 86 of the Bengal Tenancy 
Act with this difference that the provisions 
contained in clause (6) of the Bengal Tenan¬ 
cy Act do not find place in S. 72 of the 
Chota Nagpur Tenancy Act. The absence of 
a provision similar to clause (6) of S. 86 of 
the Bengal Tenancy Act from S. 72 of the 
Chota Nagpur Tenancy Act leaves no power 
to surrender, conferred by the Section, un¬ 
hampered by the existence of any incumbrance 
over the property. Therefore in spite of a 
prior sale or mortgage by a raiyat he is 
free to exercise his right of surrender of the 
holding in favour of the landlord, for under 
clause 2 of S. 46 no transfer by a raiyat of 
his right in his holding on portion there 
of is binding on the landlord un¬ 
less it is made with his consent in writing. 23 
C. W. N 29 F. B. Dist. [P. 102 C. 2J 

(6) Landlord and Tenant—Surrender not bona 
fide need not be avoided. 

Surrender which is not bona fide, being 
fraudulent, passes no right to landlord and 
need not be avoided. 102 C. 2] 

A. B Mukharji —for Appellant. 

i?. P, Roy, G. S. Pr>*sad and R. iV* 
Prasad —for Respondent. 

Jwala Prasad, J.— This appeal 
arises out of a suit in ejectment. The 
lands in question appeartaiii to the 
holding of one Husaini Gorait, the 
defendant No. 5 in this case. On the 
31st November, 1916, he gave a major 
portion of it in usufructuary mortgage 
to defendant No. 2 for a term of five 
years from 1973 to 1977 (correspond¬ 
ing roughly to 1916—1920) in consider¬ 
ation of a loan of Rs. 800. A simi¬ 
lar plot of his holding 460 he had 
mortgaged to other persons who are 
not parties to this case. His hold¬ 
ing consisted of 7.06 acres of land 
which included his homestead plots 
Nos. 239 and 247 and 497 amounting 
to about 0.08 acre. Husaini surren¬ 
dered his holding in favour of the 
manager of the Encumbered Estates 
on the 19th June, 1917, reserving 
thereout homestead parti lands am¬ 
ounting to (.07 acre for himselfw 
The surrender was therefore of all 
the cultivated lands in the holding- 
The surrender was effected by means* 
of a registered istifanama. Exhibit^ 
3. The plaintiff obtained settlement 
of the lands from the manager of’ 
the Encumbered Estates in Septem^ 
ber, 1917. Having come to kTiow ot? 
the intention of Husaini to surrend^T^ 
the holding he approached the PP®" 
nager by means of a. letter from 
the Roman Catholic priest at Dighl® 
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who recommended the settlement of 
the land with him, which, he said, 
Husaini was going to surrender. 
After the surrender the settlement 
question was started in the office of 
the manager of the Encumbered 
Estates on the 28th June, 1917, and 
ultimately, as observed above, it was 
settled with the plaintitf in Septem¬ 
ber who paid rent for the same on 
account of 197;^ per receipt EThibit 
2. The plaintiff was, however, resis¬ 
ted by the defendants Nos. 1,2 and 3 
in taking possession of the land. The 
defendants Nos. 1 and 3 were the 
sajha'iars having taken batai set¬ 
tlement of the land from the mort¬ 
gagee. The plaintiff, therefore, com¬ 
menced this action for recovery of 
possession of the land by filing his 
plaint on the 19th July, 1918. The 
Munsif decreed the suit ; but the 
learned Subordinate Judge on appeal 
set aside the decision of the Munsif 
and dismissed the suit. Hence the 
plaintiff has come here in second ap¬ 
peal. 

On behalf of the plaintitf appel¬ 
lant the decision of the learned Sub¬ 
ordinate Judge is assailed. The Sub¬ 
ordinate Judge held that Husaini in 
making the surrender 

“could not have been actuated by 
anything less than a dishonest and 
improper motive. He had already 
come to an understanding with the 
plaintitf andthatunmistakeably shows 

how his conduct came to he influen- 

% 

ced in the matter” 

and that Husaini having given the 
land in zarpeshgi could not 

“fairly be permitted to put an end 
to this interest which he himself 
created by surrendering the land.” 

In support of his view the learned 
Subordinate Judge has relied upon the 
Full Bench decision of the Calcutta 
High Court, Saiyid Mohsenuddin v. 
Baikunth Nath Sutradhar (1). That 
was a decision in a case governed 
by the Bengal Tenancy Act. But tbe 
decision was based upon the general 
principle of law that a person can- 
Aot be permitted to defeat or de- 
jfogate from his own grant and con- 
i^equently if a raiyat has dealt with 

” (1) [1920] 48 Cal. 605—25 C.W.N.2?- 
32 C.L.J. 286—61 LC. 443. (F. B.) 


his holding in such a manner as to 
create an interest in favour of a 
third person, he has lost the power 
conferred upon him under S. 86 of 
the Bengal Tenancy Act of surren¬ 
dering the holding to the landlord and 
thus defeating the previous transfers 
already made by him of the entire 
holding, or a portion thereof. 

The present case is governed by 
the Chota Nagpur Tenancy Act 
The provisions contained in S. 72 of 
the Chota Nagpur Tenancy Act are 
similar to those contained in S. 86 
of the Bengal Tenancy Act with 
this ditference that the provisions 
contained in clause (6) of the Bengal 
Tenancy Act do not find place in S. 
72 of the Chota Nagpur Tenancy 
Act. That provision is stated in the 
following terms. 

“When a holding is subject to in¬ 
cumbrance, secured by a registered 
instrument, the surrender of the 
holding shall not be valid unless it 
is made with the consent of the land¬ 
lord and the incumbrancer,” 

Now, a mortgage, as distinguished 
from a sale, is an incumbrance, and 
the mortgage in the present case of 
the defendant No. 2 is secured by a 
registered instrument. Therefore if 
the Bengal Tenancy Act applied to 
the present case the surrender would 
have been invalid unless it was made 
with the consent of the landlord and 
the mortgagee. That clause, as ob¬ 
served above, has been omitted from 
the Chota Nagpur Tenancy Act, and 
the reason probably is that the le¬ 
gislature did not consider it desir¬ 
able in the peculiar ci cumstances 
of the tenancy of Chota Nagpur to 
recognise the right of transfer in 
the tenants with respect to their 
holdings. This intention is also to be 
gathered from the restrictions im¬ 
posed upon the tenants under Chap¬ 
ter VIII of the Chota Nagpur Ten¬ 
ancy Act, namely, section 46. A 
raiyat is not permitted to transfer 
his holding or a portion thereof by 
mortgage or lease for a longer 
period than five years or to sell 
or to make a gift of his holding by 
any contract or agreement. Be 
that as it may the absence of a 
provision similar to clause (6) of S. 
86 of the Bengal Tenancy Act from 
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S. 72 of the Chota Nagpur Tenancy 
Act leaves no power of surrender 
conferred by the section unhampered 
by the existence of any incumbrance 
over the property. It, therefore, lo¬ 
gically follows that in spite of a 
prior sale or mortgage by a raiyat 
he is free to exercise his right of 
surrender of the holding in favour 
of the landlord, for under clause (2) 
of S. 46 no transfer by a raiyat of 
his right in his holding or any 
portion thereof is binding on the land- 
lord unless it is made with his con¬ 
sent in writing. This is complete 
answer to the contention of 
the learned Vakil on behalf of 
the respondents that the surrender 
must be deemed to be subject to 
the prior mortgage executed by the 
raiyat in favour of the defendant No. 
2. Whatever the value of a transfer 
by a raiyat of his non-transferable 
holding be, so far as the transferee or 
any other person in the world is 
concerned, it is absolutely to be 
ignored and considered to be non¬ 
existent so far as the landlord is 
concerned. The landlord is the owner 
of the property, and the raiyat's in¬ 
terest was carved out of it only for 
limited purposes and the right of 
reversion which the landlord undoub¬ 
tedly has in the land cannot be affect¬ 
ed except by express statutory 
provision. That reversion is recogni¬ 
sed in the right which accrues to the 
landlord by an abandonment of the 
holding or by a voluntary surrender 
by the tenant who willingly yields 
up to him the limited right which was 
carved out. Therefore, it is im¬ 
material that the transfer is for 
valuable consideration and the sur- 

I render for no consideration at all- 
36 principle, upon which the 
icision of his Lordship, Mukharji, A. 
J. in the Full Bench case referred 
above is based, namely, that a 
>rson cannot be permitted to 
irogate from his own grant, is not 
universal application and certainly 
mnot apply to the case of a landlord 
here, by a bona fide surrender by the 
mant, he acquires a statutory right 
' re-entry into the land which was 
riginally demised in favour of the 
Now, that the aforesaid 
rinciple upon which the decision in 


the Full Bench case of the Calcutta 
High Court is based does not obvious¬ 
ly apply universally as observed is 
clear from the provisions contained 
in Ss. 72 and 73 of the Chota Nagpur 
Tenancy Act. It has been held and 
is now recognised as settled law that 
if a raiyat transfers his entire holding 
either at once or piecemeal be loses 
all his rights therein and he ceases 
to be a raiyat and the tenancy is 
deemed to have been abandoned giv¬ 
ing the right of re-entry to the land¬ 
lord. In such a case the landlord has 
the right to ignore the transfers, 
though for valuable considerations, 
made by the raiyat in favour of third 
persons. The tenant by his act 
destroys the previous transfers of the 
holding and, therefore, he derogates 
from his own grant. There is no 
reason why the same should not be 
the fact when the tenant exercised 
his right of surrender conferred upon 
him by S. 72. On the other hand, no 
equitable considerations would arise 
in favour of a transferee of a non- 
transferable holding, for, he with his 
eyes open and knowing the limited 
interest of the tenant and his unques¬ 
tionable right under S. 72 and 73 of 
surrender and abandonment, the 
holding being non-transferable with¬ 
out the co>:sent of the landlord, takes 
the grant. He must, therefore, have 
foreseen the possible result of sur¬ 
render or abandonment by the tenant. 
There is no reason why the landlord 
should be prejudiced unless he is a 
party to any fraud or dishonesty com¬ 
mitted by his raiyat in surrendering the 
holding. He never permitted the pre¬ 
vious transfers, and the raiyat and his 
transferee, of their free will and 
choice, entered into transactions be¬ 
hind his back and probably to his 
prejudice. Why should he not have 
the benefit of a bona fide transfer in 
his favour and exercise his right of 
re-entry simply because his rotya^ had 
previously transferred the whole or a 
portion of the holding ? 

As I have already said, a surrendeij 
like any other act in order to bci 
operative must be b<ma fide, and if ii 
is tainted with fraud, it confers nd 
right upon the landlord and need noil 
be avoided. The learned Vakil on! 
behalf of the respondents submits 


1924 PatnA 


Ram OraoN v. Doman KaLaL (Jwala Prasad, J.) 


103 


that the surrender in the present case 
has been held by the Courts below to 
have been tainted with fraud and 
dishonesty and consequently the 
plaintiff cannot be permitted to derire 
any benefit from it. In support of his 
contention he relies upon the view 
taken by the Court below and expres¬ 
sed in the passage already quoted 
from its judgment The learned Sub¬ 
ordinate Judge infers fraud from the 
statement made in the istifanama. as 
to the reasons which induced the 
raiyat Husaini Gorait to surrender his 
holding He says that Husaini Gorait 
stated 

that he had no plough and cattle 
to enable him to cultivate the land ”, 

but that. 

“ The question of cultivation could 
not arise before the expiry of the 
zarpeshgi period 

Says the learned Subordinate Judge* 

“ He was, therefore, by no means 
in such a desperate condition as to 
drive him to the necessity of adopting 
a course which was so manifestly 
unfair to the persons who had advan¬ 
ced money on the security of his 
land 

He, therefore, says that his motive 
must be dishonest and improper. This 
is not a finding of fraud. Nothing 
has been said against the landlord as 
being party to the evil intentions, if 
any, of the tenant, and from the way 
in which the learned Subordinate 
Judge has put it, it seems to me that 
he was influenced largely by the 
decision in the Full Bench case of the 
Calcutta High Court in which it has 
been held that every surrender after 
a prior transfer of the entire or part 
of a holding must be to the prejudice 
of the prior transferee. On the other 
hand, no clear case of fraud seems to 
have been made out in the pleadings. 
No doubt it has been stated in the 
written statement of the defendant 
No 2 that 

“ Husaini Gorait never surrendered 
his raiyati holding. If Husaini Gorait 
surrendered his miyati holding he has 
done 80 in collusion with the manager 
of the Encumbered Estate and his 
subordinates with a view to prejudice 
this defendant’s zarpeshgi right and 
to deprive him of the peshgi money.*’ 


Now this is not a statement of a 
man who knows as a matter of fact 
that the surrender was fraudulent; for 
according to the defendant, no surren¬ 
der had taken place and his attack of 
the surrender on the ground of fraud 
is conditional upon the surrender 
having taken place and is inferred 
from the fact that it was prejudicial 
to his zarpeshgi right and calculated 
to deprive him of the zarpc-shgi money. 
Fraud, as has been laid down, must 
be expressly pleaded: positive facts 
and circumstances must be set out 
clearly giving rise to the application 
of fraud. Nothing of the sort was 
done in this case. That is the reason 
why no issue of fraud was raised in 
the case, nor does it seem to have 
been urged before the Munsif, for he 
does not seem to have said a word 
about it in his judgment. The Munsif’s 
judgment is dated the 27th June, 1919, 
and the decision in the Full Bench 
case of the Calcutta High Court was 
on the 3rd August, 1920. The decision, 
however, came out when the appeal 
was being argued before the learned 
Subordinate Judge The question of 
fraud was made more prominent 
probably in the argument at the Bar. 
There being no issue upon the 
subject, the evidence must, therefore, 
have been slender and the learned 
Subordinate Judge had to content 
himself with such facts as he could 
gather from the contents of the 
istifanama and the consequences of 
the surrender which necessarily would 
deprive the defendant No. 2 of his 
zarpeshgi money. The fraud pleaded 
has not been found, namely, of there 
being any collusion between Husaini 
and the manager of the Encumbered 
Estates. Therefore, the finding of the 
learned Subordinate Judge of the 
surrender being actuated by 

“ dishonest and improper motive 

is noi a real finding of fact binding 
upon this Court. 

There is no necessity of pursuing 
the matter further, for the appeal 
must succeed upon still more substan¬ 
tial ground. The mortgage lease in 
favour of the defendant-respondent 
was for five years from 1973 to 1977 
and expired in 1920. Under S. 46 of 
the Chota Nagpur Tenancy Act the 
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mortgage could not be for a terra 
exceeding five years and, therefore, it 
came to an end ipso facto in 1920. 
Thereafter the defendant was not 
entitled to remain in possession of 
the property as zarpeshgidar. His 
only remedy, if any, was to hold the 
executant of the mortgage personally 
liable to him. No doubt the surrender 
took place in 1917 and the plaintitf’s 
action was commenced in 1918; but 
the defendant had all along been in 
possession of the property for the 
fuU term of his mortgage. Therefore, 
by the surrender in the present case, 
the defendant is not at all prejudiced. 
The tenant defendant No. 5 on the 
other hand has filed a written state¬ 
ment- He still adheres to the sur¬ 
render and impugns the mortgage 
upon the ground that the considera¬ 
tion money though promised was not 
paid. Hence the mortgage, whether 
for consideration or not, terminatea 
in 1920 and the land reverted to the 
original tenant, and he does not dis¬ 
pute the right of the plaintiff based 
upon the surrender and settlement by 
the manager of the Encumbered 
Estates. Therefore, the plaintiff is 
entitled to recover possession of the 
property. 

Under those circumstances the 
appeal must succeed. The decision 
of the lower appellate Court is set 
aside, the judgment of the Munsif is 
restored and the plaintiff’s suit is 
decreed with costs throughout. 

Ross, J.—I agree. 

Appeal allowed. 
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Dawson Miller,C.J. and kulwant 

Sahay, J. 

Hazari Lal Sahu and another — 
Plaintiffs—Appellants. 

V. 

Ambica Gir and others —Defendants 

—Respondents. 

S. A. No. 1288 of 1921, Decided on 
23rd July 1923, from the decision of 
the Sp. J., Satan, D/- 26th July 1921. 

(a) Civil P. C., S. 141 — rtoes not opply to 
proceedings under S. 106 B. T, Act. 

S. 141 of the 0. P, Code has no application 
to the appUoatione under S. 105 of the Beneal 
Tena&oy Aot. 


(6) B. T. Actf S. 107—Does not make 0. 6, 
R, 14 Civil P. C. applicable to applications 
under S. 105 B. T. Act. 

S. 107 of B. T. Act makes the procedure for 
the trial of suits laid down in the Civil Proce¬ 
dure Code applicable to proceedings under S. 105 
of the Bengal Tenancy Act, and not to applica¬ 
tions initiating the proceedings ; and therefore 
it does not mdke the provisions contained in 
the Code of Civil Procedure relating to the 
verification of a plaint applicable to such pro. 
ceedings. [P. 106, C. 1] 

(c) Civil P, C., O. 6, R. 14—Co'plaintiffi8 
plaintiff though he lay not sign. 

There is no rule that a person named as a 
co-plaintifi is not to be treated as a plaintiff 
unless he signs and verifies the plaint- 17 C. 
580 Appr. [P, 106, C. 2] 

(d) B. 2\ Act, S 188—Some co^skarers subse¬ 
quently repudiating the application — S. 188 is 
not contravened. 

Where the application under S. 105 B. T.Act 
appears to have been filed by all co-sbarer 
landlords, the subsequent conduct of some of 
the joint landlords in repudiating the authority 
of the others to sign the application on their 
behalf and retiring from the case will not at¬ 
tract the provisions of 3. 183 80 as to defeat 
the appticatir>o if the other joint landlords 
choose to proceed with it. IP, 106, C. 2] 

B. N. Mitter and S. C. Muzumdar — 
for Appellants. 

S. N. Rai —for Respondents. 

Kulwant Sahay, J.—This appeal 
arises out of an application for settle¬ 
ment of fair rent under S. 105 of the 
Bengal Tenancy Act in respect of the 
holdings of certain tenants having 
occupancy rights and paying money 
rents to the proprietors. The appli¬ 
cation purported to be made by the 
entire body of landlords holding 16 
annas proprietary interest in mouza 
Rampur bearing Touzi No. 841 and 
the application was really for en¬ 
hancement of rent under S. 30 (b) of 
the Bengal Tenancy Act on the 
ground of rise in the average local 
price of staple food crops during the 
currency of the rent. The tenant 
defendants filed written statements 
taking various objections to the en¬ 
hancement of the rent* 

One of the objections related to the 
maintainability of the application on 
the ground that all the proprietors 
had not joined in making the appli¬ 
cation, nor had it been filed with the 
consent of all of them and therefore 
it was not maintainable under S. 18® 
•f the Bengal Tenancy Aot. 
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The learned Revenue OtPcer held 
that all the co-sharer landlords jointly 
interested in Touzi No. 841 had joined 
in the application and that it was 
filed with their express or implied 
consent and the application was 
therefore maintainable. Upon the 
merits he enhanced the rent to the 
extent of 1-6 in the rupee and settled 
the rent so enhanced to be the fair 
rent of the holdings in dispute 

Against the decision of the Revenue 
Officer the tenants went in appeal 
before the Special Judge, and the 
only ground taken by them in appeal 
was that the application under S. 105 
could not succeed because all the 
landlords had not joined as plaintiffs, 

and that therefore the provisions of 
S. 188 of the Bengal Tenancy Act 
had been contravened. 

The application under S. 105 con¬ 
tained the names of all the recorded 
proprietors of the Touzi but the verifi¬ 
cation of the application was not 
signed by all of them individually, 
some of the applicants having signed 
the same for themselves as well as 
for some of the other applicants. Sheo- 
nandan Singh signed it for himself 
and for his brother Ram Parsan 
Singh Panchoo Singh signed it for 
himself and for Sabha Singh and 
Surajnath Singh ; Singhasan Singh 
signed it for himself and fur Bishun- 
deo Singh, Sheodhari Singh and Tej 
Bahadur Singh and Ram Chandra 
Singh. On the 8th and 17th Septem¬ 
ber 1920 Sheonandan Singh, Rampar- 
san Singh, Sabha Singh, Surajnath 
Singh and Ramchandra Singh filed 
two applications before the Revenue 
Officer to the effect, that the applica¬ 
tion had been tiled without their 
knowledge and permission and that 
they were not parties to it. The 
learned Revenue Officer held that the 
original application under S. 105 had 
as a matter of fact been filed with the 
express or implied consent of these 
co-sharers, and that the applications 
of the 8th and 17th September were 
subsequently filed by them because 
they had been pressed by the tenants 
defendants, who we^e their co-villa¬ 
gers and the majority of whom were 
their castemen, to retire from the 
case. He referred to the faet that on 
a previous date all the applicant 
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landlords including those who had 
filed the petitions on the 8th and I7th 
of September 1920, had appeared be¬ 
fore him and the case was proceeded 
with in their presence and no objec¬ 
tion was then raised by them that the 
application had not been filed with 
their knowledge and under their 
authority. 

On appeal the learned Special 
Judge agreed with the Revenue Offi- 
•er that so far as thp applicants other 
than Sabha Singh and Surajnath Singh 
were concerned, they had authorised 
the filing of the application and the 
verification thereof by the other ap¬ 
plicants named above; but as regards 
Sabha Singh and Surajanath Singh he 
held that Panchoo Singh who had 
signed the application for them had 
no authority to do so. He held that 
an application for settlement of rent 
under S. 105 was a suit, and that ac¬ 
cording to 141 of the Code of Civil 
Procedure, the procedure provided in 
the Code applied to proceedings under 
S. 106 of the Bengal Tenancy Act and 
that therefore the provisions of Order 
VT Rule 14 of the Code relating to the 
signing of pleadings by parties must 
be observed in filing an application, 
and a person signing the application 
for another must be duly authorised 
by him to sign it. He referred to a 
statement made on behalf of the ap¬ 
plicants under S. 105 to the effect that 
Sukram Singh, father of Sabha Singh 
and Surajnath Singh, authorised 
Panchoo Singh to sign the applica¬ 
tion on their behalf, and he held that 
if Sukhram Singh was the managing 
member of the joint family consisting 
of Panchoo Singh, Sabha Singh and 
Surajnath Singh, and as such mana¬ 
ging member gave authority to Pan¬ 
choo then Sukhram himself was a co¬ 
sharer landlord and should have been 
one of the applicants, and as in any 
event no authority had been obtained 
by Pancho(» Singh from Sabha Singh 
and Surajnath Singh to institute the 
proceedings in their behalf the provi¬ 
sions of S. 188 of the Bengal Tenancy 
Act had been contravened and the 
application wa« not maintainable. 

In the first place it is doubt¬ 
ful whether a proceeding under 
S. 105 of the Bengal Tenancy 
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Act is a suit. In Cheodditti v. 
V. Tulsi Singh (1) it was held by 
a DiTision Bench of the Calcutta 
High Court that an application 
under S. 105 of the Bengal Tenancy 
Act cannot be regarded as a suit. 
In the second place S. 141 of the Code 
of Civil Procedure provides that the 
procedure provided in this Code in 
regard to suits shall be followed, as 
far as it can be made applicable, in 
all proceedings in any Court of Civil 
Jurisdiction. The proceeding in the 
present case was initiated in a 
Revenue Court before a Revenue Offi¬ 
cer and not in a Court of Civil juris¬ 
diction, and in my opinion S. 141 of 
the Code has no application to appli¬ 
cations under S. 105 of the Bengal 
Tenancy Act* It has however, been 
pointed out by the learned Vakil for 
the respondents that S. 107 of the 
Bengal Tenancy Act provides that in 
all proceedings under Ss. 105, 105 (A) 
and 106 the Revenue Officer shall, sub¬ 
ject to rules made by the Local Go¬ 
vernment under this Act, adopt the 
iPTOcedure laid down in the Code of 
ICivil Procedure for the trial of suits. 
INow this section makes the procedure 
for the trial of suits laid down in 
the Civil Procedure Code applicable to 
proceedings under S. 105 of the 
Bengal Tenancy Act, and not to 
applications initiating the proceed¬ 
ings. In my opinion it does not make 
the provisions contained in the Code 
of Civil Procedure reliting to the 
verihcation of a plaint applicable to 
such proceedings But even assuming 
that the provisions contained in Order 
VI rule 14 of the Code relating to the 
signing of the plaint are applicable, 
I think the provisions have been 
materially complied with in the pre¬ 
sent case. There can be no doubt 
that Sabha Singh and Surajnath Singh 
did authorise Panchoo Singh to sign 
the application on their behalf as was 
found by the learned Revenue Officer 
The conduct of those two persons 
before they filed their applications on 
the 8th and 17th September 1920 
makes this point clear. As has been 
pointed out by the Revenue Officer, 
these persons appeared before him on 

(1) 11913] 40 Cal. 428-—17 C.W.N. 467- 
18 LC. 130. 
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the 26th July 1920 and proceeded with 
the trial in the usual way without 
raising any objection. If that is so, 
then any formal defect in signing or 
verifying the application will not 
make the application incompetent. 
As was pointed out by the Privy 
Council in Mohini Mohan Das v, 
Bungsi Buddan Saha Das (2) there 
is no rule that a person named as a 
co-plaintiff is not to be treated as a 
plaintiff unless he signs and verifies 
the plaint. S. 188 of the Bengal Ten¬ 
ancy Act provides that wher*» two or 
more persons are joint landlords, any 
thing which the landlord is under this 
Act required or authorised to do must 
be done either by both or all those 
persons acting together, or by an 
agent authorised to act on behalf of 
both or either of them.” Here all that 
was necessary was that the applica¬ 
tion under S. 105 should be filed by or 
on behalf of all the joint landlords, 
this was the thing which the landlords 
were authorised by the Act to do. 
The application appears to have beeni 
filed by all of them and the subsequent! 
conduct oi’ some of the joint landlords! 
in repudiating the authority of the! 
others to sign the application on thein 
behalf and retiring from the case will! 
not attract the provisions of S. 188 sm 
as to defeat the application if thoj 
other joint landlords choose to proceed) 
with it ' 

As regards the observation of the 
learned Special Judge that if Sukhram 
Singh is the managing member of the 
joint family consisting of himself, 
Panchoo Singh, Sabha Singh and 
Surajnath Singh, he was a necessary 
party to the application, it is to be 
noted that it is admitted by both par¬ 
ties before us that Sukhram Singh is 
not a recorded proprietor. All the 
recorded proprietors of the Touzi are 
named as applicants in the application 
and the absence of the name of 
Sukhram Singh even if he be the 
managing member, will not make the 
application illegal if the persons who 
are recorded as proprietors are all 
joined in the application I am there- 

fore of opinion that the learned Spe¬ 
cial Judge was wrong in holding that 
the application under S. 105 could not 


(2) [1890] 17 Cal. 580 (P.C.) 
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be maintained by reason of the pro¬ 
visions of S..188 of the Bengal Tenancy 
Act. It appears from his judgment 
that no ground was taken before him 
as regards the merits of the case, the 
only ground upon which the decision 
of the Revenue Olhcer was assailed 
before him was that the application 
could not be maintained under the 
provisions of S. 188 of the Bengal 
Tenancy Act This ground having 
failed, the decision of the Revenue 
otdcer must be confirmed. 

The result is that the appeal 
succeeds, the decision of the Special 
Judge is set aside and that of the 
Revenue Officer is restored. The 
appellants are entitled to their costs 
in this appeal and in the Court of 
appeal below. The order for costs 
made by the Revenue officer will stand. 

Dawson Miller. C. J.—I agree. 

Appeal allowed. 
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Kulwant Sahay and Foster, JJ. 

Fyzabad Bank Limited —Plaintiffs— 
Appellants. 

V. 

Ramdayal Marwari — Defendant— 
Respondent. 

S. A. No. 1332 of 1921, Decided on 
18th July 1923 against the decision 
of the Sub. J., Shahabad D/ lOth 
August 1921. 

Lim. Act. Art. 86—Mutual account explained. 

Mutual aocountB are such as consist in 
reciprocity of dealings between the parties and 
do not embrace those having items on one side 
only though made up of debits and credits. 
Although a shifting balance is a test of mutu¬ 
ality its absence is not a conclusive proof 
asainst mutuality. 5, C. 750 and 6. C. L. J. 
158 Foil. IP- C.2j 

H. Prasad for S. Saran —for Appel¬ 
lants. 

R. Prasad—ioT Respondent. 

Kulwant Sahay, J.—-This is an 
appeal by the plaintiff, the Fyzabad 
Bank Limited, against the decree of 
the Subordinate Judge of Sbahabad, 
reversing the decree of the Munsif, 
and dismissing the suit on the ground 
of limitation. The suit was for re¬ 
covery of a sum of money found due 
to the plaintiff Bank upon what is 
described in the plaint as a “floating 
open current and mutual account” bet¬ 


ween the parties. The transaction bet¬ 
ween the parties commenced with a 
deposit of a sura of Rs. 530 by the 
defendant on the 12th of November 
1912. According to the plaintiff the 
last transaction between the parties 
was on the 8th of August, 1919, when 
the defendant is alleged to have made 
a payment of Rs. 15 to the Bank. 
The plaintitf’s case is that the account 
between the parties is a “mutual, open 
and current account” where there have 
been reciprocal demands between the 
parties and that, therefore, the case 
falls under Art. 85 of the first sche¬ 
dule to the Limitation Act, and the 
period of limitation is three years 
from the close of the year in which 
the last item admitted or proved is 
entered in the account, such year to 
be computed as in the account. The 
defence of the defendant was that the 
account between the parties was 
merely that of loans advanced by the 
plaintiff to the defendant and pay¬ 
ments made by the defendant in part 
or full satisfaction of the loans, and 
the article applicable to the case was 
article 57 of the first schedule to the 
Limitation Act, and the period of 
limitation was three years from the 
date of each advance, and that as 
none of the items of advances was 
made within three years of the suit, 
the claim was barred by limitation. 
The defendant further pleaded pay¬ 
ment of the full amount due in the 
year 1916 and denied the item of pay¬ 
ment of a sum of Rs. 15 entered in 
the plaintiff’s account under date the 
8th of August 1919. The learned 
Munsif before whom the case came 
for trial held that the defendant had 
failed to prove the plea of payment 
in the year 1916, that the item of pay¬ 
ment of the 8th of August 1919 was 
true and correct and that the 
account between the parties was a 
mutual, open and current account, 
where there had been reciprocal 
demands between the parties, and 
that the case was governed by 
Art. 85 of the Limitation Act, and 
was not barred by limitation. Ho 
accordingly made a decree in favour 
of the plaintiff for the amount claim- 
ed with costs and further interest. 
Against this decree the defendant 
wont on appeal before the learned 
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Subordinate Judge, and the only 
points urged before him in appeal 
were firstly that the plaintitf’s allega¬ 
tion of payment of Rs. 15 by the 
defendant in August, 1919, was not 
true and even if true, it was not a 
payment which could save limitation 
and, secondly, that the article appli¬ 
cable to the case was Art. 57 of the 
Limitation Act and that the suit 
was barred under that article. The 
plea of payment urged by the defen¬ 
dant in the year I9l6, was not taken 
before the learned Subordinate Judge. 
The learned Subordinate Judge found 
that the payment of Rs- 15 alleged 
by the plaintiff to have been made by 
the defendant in August, 1919, had 
not been proved, and that even if it 
be accepted that such a payment was 
made he came to the conclusion that 
the payment could only be treated as 
a payment in part satisfacti'^n of the 
principal, and as it did not appear in 
the defendant’s handwriting, it did 
not save limitation under S. 20 of 
the Limitation Act. He moreover 
found that the account between the 
parties was not a mutual, open and 
current account as contemplated by 
aritcle 85 of the first schedule of the 
Indian Limitation Act. He apparent- 
ly held that the dealing between the 
parties was merely a transaction of 
loans advanced by the Bank to the 
defendant and that the case fell under 
Article 57 of the Limitation Act and 
that the suit was barred by limita¬ 
tion. He has accordingly dismissed 
the suit with costs. Against this 
decree the plaintiff Bank prefers this 
second appeal to this Court, and the 
only point for consideration in this 
appeal is as to whether the dealings 
between the parties amounted to a 
mutual, open and current account 
where there have been reciprocal 
demands between the parties so as to 
bring the case within Article 85 of 
Schedule I of the Limitation Act. 

The copy of the account filed by 
the plaintiff bank is accepted by the 
defendant to be correct up to the 24th 
of August 1916. After that date the 
defendant does not accept the correct¬ 
ness of the account; but after the 
24th of August 1916 the account con- 
fiists merely in adding interest on the 
Bums found due every six months 


with the exception of the item of Rs, 
1.'' under date the 8th of August 1919, 
which is shewn in the plaintiff’s ac¬ 
count as a payment made by the 
defendant but which has been found 
to be not proved by the learned Sub¬ 
ordinate Judge. Therefore, with the 
exception of this item of Rs. 15 
under date the 8th of August 1919, 
the account as produced by the plain¬ 
tiff must he taken to be correct. Now 
this account began, as I have said, 
on the 12th of November 1912 by a 
deposit of a sum of Rs.5l0by the 
defendant in the Bank. The accounts 
appear to have been made up every 
six months on the 30th of June and 
31th of December every year, and 
interest is added at the end of every 
six months and the balance carried 
forward to the next six monthly 
account. The accounts for 19i2 and 
1913 clearly show that the balance 
was sometimes in favour of the plain¬ 
tiff and sometimes in favour of the 
defendant and it is admitted by the 
learned Vakil for the defendant that 
in the beginning the account was a 
mutual open, and current account 
creating reciprocal demands between 
the parties ; but he argues that from 
February 1913 onwards the balance 
is always in favour of the plaintiff 
and although payments were made 
on several dates in each month from 
February 1913 to August 1916 these 
payments were only in discharge of 
the debt of the Bank and cannot be 
treated to be mutual accounts creating 
reciprocal demands between the part¬ 
ies. I have carefully looked into the 
accounts produced by the plaintiff 
and, to my mind, it seems to be clear 
that the account, which was admit¬ 
tedly a mutual, open and current 
account creating reciprocal demands 
in the beginning continued to be so 
up to August 1916. The deposits 
made by the defendant in each period 
of six months from 191J to 1916 
amount to large sums and in the 
years 1914 and 1915 I find that the 
deposits for the period of July to 
December in 1914 and July to Decem¬ 
ber 1915 amount to more than the 
sums withdrawn in those periods and 
to my mind it is clear that from time 

to time each party could say to the 

other: I have an account against you”. 
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Several authorities haT« been cited 
by the leai ned Vakil for the defendant 
to show that the account between the 
parties in the present case does not 
amount to a mutual, current, and 
open account, within the meaning of 
article 85 of he first schedule to the 
Limitation Act. Reliance has been 
particularly placed upon the cases of 
Hajee Stje l MaJtome'/ r. Mt. Ashru- 
foinnissa (1) and Bam Pershad v. 
Harbans Sinjh (2). In the jase of 
Hajee Syed Mahomed v. Mt. Ashrufoon- 
nissa (i), the suit was by a banker to 
recover a sum of money in respect of 
sums advanced to the defendant 
through her agent Mr. Wilson, the 
manager of her Indigo Factory. The 
dealings between the parties in that 
case commenced by a payment of 
Rs. 1,200 into the Bank by Mr. 
Wilson on behalf of the defendant. 
Between 20th of December, 1869, to 
31st of December, 1869, the defendant 
withdrew a sum of Rs. 413 leaving a 
balance of Rs. 787. On the 31st of 
January, 1870 the balance was over¬ 
drawn and a sura of Rs. 867-6-2 was 
found due to the plaintiff. From 
this date onwards the balance was 
always against the defendant except 
on six occasions when the balance 
was in favour of the defendant, and 
the last date on which there 
was a balance due to the defen¬ 
dant was the 2nd of July, 1872. 
After this date the balance was 
always against the defendant and 
sums paid by the defendant went in 
part payment of the debt due from 
the defendan to the plaintiff. The 
last payment was made by the defen¬ 
dant on the 12th of June, 1873. The 
suit was brought on the 23rd of 
December, 1876, and their Lordships 
held that the period began to run 
from the 12th of June, 1873, t. e. the 
date of last payment by the defen¬ 
dant but under article 87 of Act IX of 
1871 the suit was barred; as under 
that article the time began to run 
not from the close of the year in 
which the last item is entered in the 
account but from the date of the last 
item. Their Lordships treated the 
account as a mutual, open and current 
ac count within the meaning of article 

(1) [1880] 5 Cal 759. 

(2) [19071 6 C.L.J. 158. 


''7 of Act IX of 1871 which corres¬ 
ponds with the present article 85 of 
the Act of 1908 with the difference 
that, whereas in the Act of 1871 
limitation began to run from the date 
of the last item, under the Act of 1908 
the period begins to run from the 
close ^ of the year in which the last 
item is entered in the accounts. No 
doubt their Lordships at one place in 
the judgment throw out a doubt as to 
whether the account was a mutual 
account in which there had been reci¬ 
procal demands between the parties, 
but their Lordships did not decide the 
point but proceeded on the assump¬ 
tion that the account was a mutual, 
open and current account creating 
reciprocal demands between the 
parties. Similarly in the case of Ram 
Prasad r. Harbans Singh (2) Sir 
Ashntosh Mukherji, J. held that 
where the accounts can be called 
mutual they can at the latest be 
mutual down to the date when 
the defendant made his last pay¬ 
ment to the plaintiff, t.he banker. 
His Lordship examined the law on 
the subject very exhaustively and 
considered all the important cases on 
the subject and came to the conclu¬ 
sion that mutual accounts are such as 
consist in reciprocity of dealings 
between the parties and do not 
embrace those hating items on one 
side only though made up of debits 
and credits. On examining the 
account in the present case I am of 
opinion that the account between the 
parties is such as to consist in recipro¬ 
city of dealings between them and it 
does not consist merely of items on 
one side though made up of debits 
and credits. On several occasions 
during the period from 1913 to 1916 
the defendant could have said to the 
plaintiff: “I have an account against 
you”. t is true that after February, 
19i3, the balance was always against, 
the defendant, but although a shift¬ 
ing balance is a test of mutuality, 
its absence is not a conclusive proof 
against mutuality. The account in 
this case shows dealings between the 
parties which amounted to mutual^ 
debits and credits on both sides so that 
sometimes the balance is in favour 
of one party and sometimes of the 
other, as was the case in Narrandas 


110 Firm Shyam Lal v. Jamil Ai 

Hemraj v. ^issandas Hemraj (3) 
which has been explained in the 
case of ^elu Pillai v. Ghose Mahomed 
(4) to mean, not that there must 
have been a shifting balance, but that 
such was a possible and likely incident 
of the mutual transaction with regard 
to which the account was kept. 

In my opinion the present case 
falls under article 85 of the first sche¬ 
dule of the Limitation Act of 1908 and 
the period of limitation began to run 
from the close of the year 1916 when 
the last item admitted by the defen¬ 
dant is entered in the account, and 
as the suit was brought within three 
years from that date, it is not barred 
by limitation. I would, therefore, set 
aside the decree of the Subordinate 
Judge and restore the decree of the 
Munsif. 

The result is that the appeal is 
allowed and the suit is decreed for the 
full amount claimed with costs in all 
the Courts and future interest at the 
rate of 6 per cent, per annum. 

Foster, J.— I agree. 

Appeal allowed. 

(3) 11881] 6 Bom. 134. 

(4) [1893] 17 Mad. 293—4 M.L.J. 140. 
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DAWSON Miller C. J. and Kul- 

want Sahay, j. 

{Firm) Shyam Lal Gokul Chand — 

Appellants 

V. 

Jamil Ahmed —Respondent. 

F. A. No, 115 of 1922, Decided on 
26th May 1923, from an order of ihe 
S. J. Patna D/-18th March 1922. 

Mah. Law — DebU — Priority — Succesaion 
opeM when dehte of the deceased are liquidated. 

A rich Mohammadan lady died poaseeaed 
of considerable landed properties. Before 
her death she b^d executed three deeds 
of gift in favour of'two of her sons and one of 
her daughters. After her death the remaining 
heirs of the uady brought several suits for 
setting aside the gifts and for recovery of 
possession of their leg*! share in the estate. 
In those suite all the three deeds of gift were set 
aside and a preliminary decree for administra¬ 
tion of the estate of the deceased lady was made 
and a receiver was appointed by the order 
of the District Judge of Patna to admi¬ 
nister the estate. The defendant No. 2 who 
was one of the sons of the lady in whose 
favour one of. le deeds of gift was exeonted, 
had mortgaged some of the -properties which 
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he obtained under the gift to the decree-hold¬ 
er* under a mortgage dated the Ist March 
1912. The decree-holders brought a suit upon 
that mortgage and impleaded the receiver 
appointed by the District Judge of Patna as a 
party defendant in the mortgage suit and got 
decree which they sought to execute by sale of 
the property. 

Held ‘. that so long as the debts due from the 
estate of the lady have not been liquidated 
it cannot be ascertained as to what the share 
of Deft. 2 in the mortgaged properties is 
and under the terms of the decree nothing can 
be sold so long as it is not ascertained as to 
what the share of Deft. 2 is in the 
estate. [P* HI C-1] 

P. Pf. Sinha and N. C. Ghose—for 
Appellants. 

M. Hussain —for Respondent. 

Kulwant Sahay, J. —This is an ap¬ 
peal by the decree-holder against an 
order of the Subordinate Judge of 
Patna, dated the 18th March 1922 
dismissing their application for exe¬ 
cution of a mortgage decree. It 
appears that Musamat Bibi Fasiban 
a rich Mahomraadan lady, died pos¬ 
sessed of considerable landed proper¬ 
ties Before her death she had exe¬ 
cuted three deeds of gift in favour of 
two of her sons and one of her daught¬ 
ers. After her death the remaining 
heirs of Bibi Fasiban brought several 
suits for setting aside the gifts and 
for recovery of possession of their 
legal share in the estate. In those 
suits all the three deeds of gift were 
set aside and a preliminary decree 
for administration of the estate of 
Bibi Fasiban was made and a Recei¬ 
ver was appointed by the order of the 
District Judge of Patna to administer 
the estate of Bibi Fasiban. 

It appears that the defendant No. 2 
Sheikh Mahamed Kali Muzafifar, 
who was one of the sons of Bibi 
Fasiban in whose favour one of the 
deeds of gift was executed, mortga¬ 
ged some of the properties which he 
obtained under the gift to the decree- 
holders under a mortgage dated the 
1st Marcn 1912. The decree-holder 
brought a suit upon that mortgage 
and hp impleaded the receiver appoint¬ 
ed by the District Judge of Patna as a 
party defendant in the mortgage suit. 
The decree passed in that mortgage 
suit runs in the following terms. 

** Suit be decreed exparte with costs 
against defendant No. f! (Kalimuza- 
tfar) and on contest against others. 
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Defendant No. 2 to pay de¬ 
cretal money in six months from to¬ 
day, in default, the mortgaged pro¬ 
perty or as much of it as is found to 
be the property of defendant No. 2 
after liquidation of debts by the Re- 
ceirer as directed by the Hon’ble 
High Court shall be sold for satisfac¬ 
tion of the decree.** 

It appears that the estate of Bibi 
Fasiban has not been fully adminis¬ 
tered yet and a portion of the debts 
due from the estate of Bibi Fasiban 
has still to be paid by the Receiver. 
The decree-holder filed this applica¬ 
tion for execution of the decree and 
an objection was made by the Recei¬ 
ver to the effect that under the terms 
of the decree so long as the debts of 
Bibi Fasiban have not been paid otf, 
the property mortgaged by Kalimazaf- 
far could not be sold. The learned 
Subordinate Judge has given elfect to 
this objection and has dismissed the 
execution case. Against this order 
of the learned Subordinate Judge the 
decree-holders prefer this appeal to 
this Court. 

! It is evident that so long as the 
ebts due from the estate of Bibi 
'asiban have not been liquidated, it 
annot be ascertained what the share of 
[alimazaffar in the mortgaged pro- 
erties is and under the terms of the 
ecree nothing can be sold so long as 
; is not ascertained as to what the 
hare of Kalimazaffar is in the estate. 
The learned vakil for the decree- 
holder states that almost the whole 
of the debts due from the estate of 
Bibi Fasiban has been paid except 
the debts of two creditors namely 
Oirdhar Das and Dulbin Sona Kuar. 
But it appears that litigations are 
going on as regards these two debts 
and it is not certain as to whether the 
estate of Bibi Fasiban will or will not 
ultimately be made liable for these 
debts. I am therefore of opinion 
that the learned Subordinate Judge 
was right in his order that the exe- 
oution of the mortgage decree can- 
not be taken out so long as the debts 
have not been paid off. It is no 
doubt very desirable that the admi¬ 
nistration should be completed as 
^^uickly as possible. It is manifestly 
unjust to the heirs of Bibi Fasiban 
that the administration should be 
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prolonged but as the matter stands 
1 do not see how the decree-holders 
can be allowed to execute their dec¬ 
ree at present. If the decree-holders 
make an application to the District 
Court by whom the estate is being 
administered, the District Court if it 
thinks proper, may make arrange- 
ments for payment of the debts due 
from the estate of Bibi Fasiban to 
the decree-holders either wholly or in 
part, or it may make some arrange¬ 
ments which undei the circumstances 
of the case may seem to it proper to 
release a portion of the estate in 
favour of Kalimazaffar so that the 
decree-holders can execute their dec¬ 
ree against that portion of the estate. 
However, as the matter now stands, 
we are not in a position to give any 
direction to the District Judge who is 
administering the estate. It would 
be for the decree-holder to make such 
application to the District Court as 
he thinks proper, and I am sure that 
on such application being made the 
District Judge will pass such orders 
as may be proper. 

This appeal is dismissed with costs. 

Dawson Miller, C. J.— I agree. 

Appeal (ItsmisseAl. 
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Mullick and Bucknill, JJ. 

Mahofleo Singh and oiAers—Judg¬ 
ment-debtors—Appellants. 

V. 

Dhobi Singh and 7*“~Docree- 

holders—Respondents, 

M. A. No. 62 of 1923, Decided on 
10th July 1923, from an order of the 
S. J. Monghyr, D/- 19th January 
1923. 

Civil P. C, 0. Sit P- Notice necessary 

for every execution application made more than 
one year aftei first order. 

The object of rule 22 of 0, 21 is merely to 
protect the judgment-debtor or his legal 
represeotative from being lulled into a sense 
of security by the decree-holders' delay to 
executing his decree but once the original 
decree has been put into execution and a notice 
has been served under rule 22 indicating hie 
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intention to proceed to execution, a fresh 
notice need not be served for every execution 
application made mere than one year after 
the last order against the judgment-debtor. 

10 LA. 25 and 38 M. 387 Appr. (P. lU, C. 2.] 

S. Bose —for Appellants. 

H. P. Sinha —for Respondents. 

Mullick, J.—It is quite clear that 
there is no second appeal in this 
case. 

It appears that a previous applica¬ 
tion for execution was made one year 
after the decree and notice under 
Order 21 rule 22 C.P.C. was duly 
serred upon the surviving judgment- 
debtor. It appears that one of the 
Judgment-debtors was dead and notice 
was also served under Order 21 rule 
22 upon his legal representatives. In 
that execution a sale took place 
which was confirmed on the 15th 
June 1921. There was an appeal and 
the sale was set aside by the appel¬ 
late Court on the 20th January 1919. 
The last application for execution 
was made on the 22nd December 
1920 and the property was resold on 
the I6th March 1921. An application 
was then made to set aside the sale. 
The Munsif disirissed the application 
and the Subordinate Judge in appeal 
affirmed his order on the 19th January 
1925. 

The present second appeal is pre¬ 
ferred against the order of the 
Subordinate Judge. 

It is ‘dear that in so farinas the 
application for setting aside the sale 
attacks the sale on the ground of 
irregularity in publishing and con¬ 
ducting the sale, no second appeal 
lies. The learned vakil for the appel¬ 
lant however urges that where a 
question as to the jurisdiction of the 
Court in consequence of failure to 
issue a notice under order 21 rule 22 
arises, the order of the execution Court 
is one under S. 47 of the Civil Pro¬ 
cedure Code against which there is a 
second appeal. Now the question in 
this case is whether it was at all 
necessary for the execution Court to 
issue a notice under rule 22 of Order 
21. In my opinion it was not. The 
rule in question requires the decree- 
holder to issue only one notice upon 
the judgment-debtor or his legal 
representative as the case may be ; 
the proviso to. the rule makes this 


quite clear. The object of the rule is 
merely to protect the judgment 
debtor or his legal representative 
from being lulled into a sense of 
security by the decree holder s delay 
in executing his decree but once the 
original decree has been put into 
execution and a notice has been 
served under rule 22 indicating his 
intention to proceed to execution, it 
doe.s not seem to me that it is con¬ 
templated by rule 22 that a fresh 
notice must be served for every exe¬ 
cution application made more than 
one year after the last order against 
the judgment-debtor. This point 
therefore fails and the order of the 
executing Court cannot be regarded 
as one made under S. 47 of the Code. 
Therefore no second appeal lies. 

On the merits also the appellants 
have no case. The lower Court has 
fomnd as a fact that the sale procla¬ 
mation was duly served. It has also 
found that the notice under rule 66 of 
order 21 was duly served. It is 
objected that this notice gave the 
value of the property at the same 
figure as that which had been found 
to be inadequate in the proceedings in 
which the sale had been previously 
set aside. But the judgment debtor, 
as has been pointed out by the Munsif, 
had notice of the valuation and it was 
his duty to appear before the Court 
and assist the Court in arriving at a 
true and proper valuation. Not 
having done so the principle of 
estoppel operates against bim. The 
learned Munsif has relied on Olpherts 
V. Mahabir Pershad Singh (1) and 
Raja of Kalahasti v. \faharajah 
of Penkatagiri (2). Both these are 
cases in point and in my opinion the 
judgment debtor is estopped from dis¬ 
puting the valuation. 

The result is that the appeal is 
dismissed with costs. 

Bucknill, J.— I agree. 

Afipeal dismissed. 


( 1 ) 

' 2 ) 


11883] 9 CaL 656—10 LA. * 
11 C.L.R. 494—4 Sar. 417 (P 
[1915] 38 Mad. 387—14 M.l 
320—25 M.L.J. 19a—21. LC. 
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JwALA Prasad akd Adami. JJ. 

J<iiiu Nanian Sahay —for Appellant. 

T. 

Hanuman Sahay—iov Respondent 

S. A.iV0.142 of iy22,Oecided on 12th 
February, 1923 

Limitcktioj\ 4c/, S, It — Applicatio’xs for 
fndgmf:\t and decree made at different times — 
Both periods are excluded. 

The term of 90 days for filing an appeal 
against the decree expired on the 29th Janu¬ 
ary 1923; but before the time expired the 
atpellant applied for a copy of the j'idgment 
•n the l7th November 1938 and obtained a 
copy on the 23ra of November 1922 thus the 
time for filing the appeal was eitendrd from 
the 29th January 1923 to the 5th of February 
1983; but before tbe expiry of this extended 
time, tbe appellant made an application for a 
copy of tbe decree on 31st January 1923 and 
obtained a copy on the same date. Oo the 
6 th February 1923 be filed the appeal.'- 

field I that the appeal was filed within 

(P. 113C. 2) 

Murari Prasad and S. S. Bose—for 
Appellant. 

Judgment.—This appeal is report¬ 
ed to have been filed out of timt by 
one day. 

The term of 90 days for filing an 
appeal against the decree expired on 
the 29th January lf'23; but before the 
time expired the Appellant applied 
for a copy of the judgment on the 
17th of November 1922 and obtained 
a copy on the 23rd of November 1922. 
Under S. 12. cl. (3) the time for fil¬ 
ing the appeal was extended from the 
29th January 1923 to the 5th of Febru¬ 
ary 1923; but before the expiry of 
this extended time, the Appellant 
made an application for a copy of 
the decree on 31st January 1923 and 
obtained a copy on the same date. 
Under cl. (2) of S. 12 he was entitl¬ 
ed to add one day more to the time 
within which he was required to file 
his appeal. Adding this one day to 
the 5th of February within which he 
could file the appeal by reason of the 
extension allowed to him under cl. (3) 
of S, 12, he was entitled to file the 
eppeal on the 6th February 1923 and 
he did file the appeal on that day. 
Therefore the appeal was filed within 
time. 

No do^bt. an application for copies 
pf the judgment and the decree 
1924 Pfl5 & 16 
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must be made before the expiry of 
the time for filing an appeal. There 
is, however, no obligation inposedj 
upon an Appellant to file appHca-l 
tions for copies of judgment and! 
decree at one and the same time andl 
therefore he can make his applica-| 
tions for copies at dilferent times. Itl 
seems t • bo settled by authorities 
that the applications made atl 
different times will entitle the AppelJ 
lantto take advantage of the timel 
occupied in obtaining copies of bothl 
judgment and decree. Now, if the 
time requisite far obtaining copy of| 
one of these documents extends thej 
time of limitation, then the applica-| 
tion made for obtaining copy of thel 
other document after the time ori-l 
ginaily fixed for filing an appeall 
under the law of limitation but beforti 
the extension of time allowed bjl 
reason of the time required fori 
obtaining copy of one of these docu-( 
ments expires.will entitle the appel-l 
lant to extension of time reJ 
quired for obtaining copy of thel 
other document. The Madras and thel 
Bombay High Courts,so far as the rulJ 
ings have been placed before us, ap¬ 
pear to be unanimous upon the point 
vide Silambnn Cheiiy v. Faina 

Nathan Chetty (1). Pandharinatk 
V. Shankar Narayan (2) and Faman 
Chetty V. Kadirvalu (3). The Oudh 
Court in Din Dnyal v, Fameshar (4) 
seems also to be of the same view. 
There was a difference of opinion in 
the Punjab High Court. That Court 
in Shfr Sin'jh v. Freni Faj (5) took a 
contrary view based apparently 
upon the view that applications for 
copies of judgment and decree must 
be simultineously made, and not at 
different limes. The Court, however, 
changed its view iaterly in Ali 
Muhammad v. Nafhn (6). This Court 

(1) [1909133 Mad 256—7 M. L. T. 

29-21 M. L. J. 152—(1910) 

M. W. K. 141-4. r. C. 301. 

(2) [1901] 25 Bom. 586—3 Bom. L. 

K.244 

(3) [1898] 8 M. L. J. 148. 

(4) [1914] 18 O.C. 74—2 O.L.J 159— 

28 I. C. 366. 

(5) [1918] ICO P.R. 1918—185 P. W. 

R. 1918—48 I.C- 31. 

(6) [1919] 163 P. R. 1919—541. C, 

879. 


Jadu NaNDaKt. Handmam 
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in the case of Dfbi Charon Lai v. 
MehiH Hossain (7) took the view that 
it is not essential that applications 
for copies of judgment and decree 
should be made simultaneously and 
the time taken in obtaining copies of 
both tbe documents, though applica¬ 
tions f )r each were made at diiferent 
times, was allowed to be excluded in 
computing the period of limitation. 
It seems that in that case the decree 
was passed on the 27th September 
1913 by the Munsif; it was prepared 
and signed on that very day. The 
annual vacation began on the follow¬ 
ing morning and the Court re-opened 
on November 1st. Ordinarily the 
appeal should have been filed before 
the District Judge after the reopen¬ 
ing of the Court, or an application 
for copies of the judgment and decree 
should have been made on that day 
in order to enable the Appellant to 
file his appeal after obtaining copies 
of the judgment and the decree but 
the application for copy of the judg¬ 
ment was made on the 3rd of Novem¬ 
ber and for f'opy of the decree in the 
13th November. The applications 
were made after the expiry of the 
time for filing the appeal; yet the 
appeal was held to have been filed 
within time and the Appellant was 
entitled to take advantage of the 
vacation as well as of the time re¬ 
quired in obtaining the copies of the 
judgment and the decree. The point 
in question in the pre-sent case was 
not directly decided in that case; but 
the dates given above will show that 
the decision of the case helps the 
contention of the Appellant. 

Apart from both the decisions, we 
are of opinion that under true cons¬ 
truction of Cls. 12) and (3) of S. 12. 
the contention of the appellant must 
succeed and the appeal filed must be 
held to be within time- 

Appeal alloiced^ 


(7) [1916] 20 C. W. N. 1303- 
1 Pat. L.J. 485—1 P.L.W. 209- 
35 1. C. 888. 
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Dawson Miller, C. J. and 
Kulwant Sahay, J.‘ 

Banwari Rai — Judgment-debtor— 
Petitioner—Appellant. 

V 

Ohethru Lai Rai —Judgraent-debtor- 
Opp^site Party—Respondent. 

A. A O. No. 188 of 1922, with Civ. 
Rev. No. 2 )9 of 1922, Decided on 29tb 
May 1923, from the order of the Dt. 
J., Bhagalpore, D/-l6th March 1922. 

Civil P,C.^ S. 99 and 0. SB. ^—tdka/at- 
nama signed b// a person orally authorised to 
eigo’-Irngulartty is curable under S, yy^Objeet 
0 / O. S is to prevent fraui. 

Where A, authorised by B to file an appli- 
cati^'n in a Court, gave and signed the vaka- 
latnamah in b*s name as he himself was io- 
competent to file the application and Ball the 
while accepted the authority given to the 
pleader hy A. 

Held A could not file the application him¬ 
self, and the only way to file it was to engage 
a p'eader. rherefore the power to file the 
application included power to give and sign 
VakaUtnamah. 

The rule with rezard to entering appearance 
end filing applications and with •regard to the 
appointment of pleaders for that purpose are no 
doubt salntiiry rules and certain formalities 
have to I"® perfornied. The rules are moreor 
less strict and they are n ade no doubt with a 
view to prevent fraud. But when it is clearly 
proved that no fraud has been committed and 
that what has been dot e, has been done with 
full knowledge and acquiescei’ce of the party 
biniself, it was never intended hy these rules, 
where some mere formal matter has not been 
complied with or where there has been some 
irregularity in presenti* g tho case before the 
Court and where such formality or irregularity 
in no wav afiects the merits of the case that 
that should he taken a« a matter of vital im¬ 
portance and probab’y for th's very reeaon 
S. 99 of the Civil Procedure Code was passed 

(P. 117 0. 1, 

S. P. opTt. Jnfar Imam and N. N. 
Stnha—for Petitioner—Appellant 

N. C. Sinha —for Opposite Party- 
Respondent. 

Dawson Miller, C. J.—These two 
appeals are brought from two deci¬ 
sions of the District Judge of Bha- 
galpur. reversing an order of the 
Munsif setting aside- a sale. The 
facts which give rise to the present 
dispute may be shortly stated. 

The Banaili Raj are the proprietors 
of an, estate named Kharna. Held 
under them is a gbatwali tenure be¬ 
longing to Chatru Lai Rai and Ban¬ 
wari Rai, the former having • 
12 annas interest in the Ghatwali 
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tenure and the lattsr a four annas 
Interest. The landlords in the year 
1920 obtained a decree for rent 
against their tenants and in August 
of that year applied for execution of 
the decree by a sale of the tenure. 
On the 27th of December the pro¬ 
perty having been previously at¬ 
tached and a sale proclamation issued, 
the tenure was sold for a sum of 
Rs. 1451 and purchased by one Satish 
Chandra Rai, a grandson of Ohatru 
Lai K\\ one of the julgment debtors. 
Subsequently on the I2th of February 
1921, an order for delivery of posses¬ 
sion to the purchaser was given. On 
the L4th MirohI92l, Banwari Rai 
one of the judgment debtor apolied 
to set aside the sale alleging that he 
had only a few days earlier come to 
know of the sale. His application 
which was headed as an apoUcation 
under Order 21, rule 90 sought to 
have the sale set aside both on the 
ground of material irregularity and 
fraud in publishing and conducting 
the sale and on the ground that the 
tenure had been purchased by one of 
the judgment debtors himself an<l 
therefore under the provisions of 
S. 173. of the Bengal Tenancy Act it 
was competent to the Cou^t in such 
a case to set aside the sale on that 
ground. 

It would appear that there is some 
dispute or antagonistic feeling bet¬ 
ween Banwari Rai and his fellow 
tenant Chitru Lai Rai and the sug¬ 
gestion made, supported by evidence 
before the Munsif, was that Chatru 
Lai Rai in collusion with tKe decree- 
holders OP persons acting on their 
behalf had supp-es^ed the service of 
notices, had got the sale brought about 
in the absence of any notice to the 
other juignent-debtor Banwiri Rii 
and had in fact purchase I the pro¬ 
perty himself through his grandson 
Satish Chandra Rai. That w is the 
allegation upon which the application 
for setting aside the sale wvs mainly 
based. The learned Munsif who 
heard the application came to the 
conclusion that there had been fraud 
and material irregularities in the 
publication and conduct of the sale 
and that Banwari Rai, one of the 
judgment-debtors, had su.fer^d mata- 
vial injury thereby, thci, property 


having been sold for considerably 
less than its worth. He accordingly 
set aside the sale both on the ground 
of fraud and material irregularity 
and on the ground that the property 
had been purchased by the other judg¬ 
ment-debtor Chatru Lai Rai through 
his grandson. 

From that decision there were two 
appsals to thfl District Judge, one by 
the decree-holl^^rs and the other by 
Satish Chandra Rai the purchaser. 
The learned Judge without going in¬ 
to the merits of the case, in conse¬ 
quence of a point which was taken 
before him in appeal, remanded the 
oas« to the Munsif in order that he 
might come to a conclusion upon cer¬ 
tain issues which had not been put 
foi’ward. The point which was raised 
before the learned District Judge was 
that the application for setting aside 
the sale presented on the luh March 
1921, had been presented by a pleader 
whose vakalatnamah had not been 
properly signed in accordance with 
the provisions of the Civil Procedure 
Code and that therefore there was no 
proper application before the Court 
for setting aside the sale and the 
Munsif had no jurisdiction to act in 
the matter. 

It appeired that Banwari Rai when 
he first received so ne information 
that the property had been sold was 
not very certain as to whether it was 
true OP not, and thereupon he ins¬ 
tructed onf Tilaklhari Rai hi? 
nephew to pro seed to B inka and find 
out for a fact whether the sale had 
really taken place, and instructed him 
that if th 3 sale had t iken place then 
to file a p 3tili >n for setting it aside. 
Til ikdhari having arrived at Banka 
and having ascertained that the sale 
had taken nlace then proce3-*ed to 
take necessary steps for filing a 
petition to have the sale set aside. 
Under the Rules in the Civil Pro¬ 
cedure Code it is provided in Order 3, 
rule I, that “any appearance, ap¬ 
plication act in or to anv Court, 
repiired or authorised by law to be 

made or done by a party in such 
Court, may, except where otherwise 
expressly proviXed by any law for 
•the time being in force, be made or 
done by the pany in person, or by 
his recognised agent, or by a pleadev 
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duly appointed to act on his behalf*. 
Now Tilakdhari was not a party 
within the meaning of that rule, nor 
was he the recognised agent of the 
party, because by rule 2 of the same 
.Order the recognised agents by whom 
appearances and applications may be 
made are persons holding powers of 
attorney authorising them to make 
such applications and persons carry¬ 
ing on trade or business for and in 
the names of part es not resident 
within the local limits of the juris¬ 
diction of the Court within which 
the appearance or application is 
made. The only other way there¬ 
fore of properly presenting the ap¬ 
plication for setting asid^ the sate 
was to engage a pleader for that 
purpose. Tilakdhari accordingly 
engaged a pleader and he signed a 
Vakalatnamah authorising the pleader 
to act on behalf of his uncle Banwarl 
Rai. He signed the Vakalatnamah 
in the name of Banwari Rai by the 
pen of Tilakdhari Rai, and acting 
upon the instructions given the 
pleader duly filed the applicaticn to 
set aside the sale. As already stated 
no objection to this was taken before 
the learned Munsif. The question 
was raised for the first time when 
the matter came on appeal before the 
learned District Judge that the 
vakalatnamah was not properly 
executed by or on behalf of Banwari 
Rai and therefore the appointment of 
the pleader was bad and the Court 
had no jurisdiction to hear the ap¬ 
plication. and rule 4 of Order 3 C.P.C. 
is relied upon. That rule provides 
that “the appointment of a pleader to 
make or do any appearance, appli¬ 
cation or act for any person shall be 
in writing, and shall be signed by 
such person or by his recognised 
agent or by some other person duly 
authorised by power of attorney to 
act in his behalf’*. It is contended 
and not disputed that Tilakdhari was 
not the recognised agent, nor was he 
a person duly authorised by power of 
attorney to act in the matter; but it is 
contended on behalf of the appellant 
that the Vakatnamah was, in the 
circumstances which have been prov¬ 
ed, signed^by the party himself, or, at 
all events, that the circumstances 
were such'that it must betaken to 


have been signed by him. Even if 
there were some irregularity in the 
actual execution of the vakalatnamah 
it was merely such an irregularity as 
did not in any way go to the merits 
of the case and it was one which came 
within the provisions of S. 99 of the 
Civil Procedure Code and the order of 
the learned Munsif ought not to bo 
set aside on that ground. The learned 
Munsif, after the case was remanded 
to him to consider this question and 
to take evidence upon it, had the par¬ 
ties before him and Banwari Rai and 
Tilakdhari gave evidence. The evi- 
dfnee of Banwari Rai which the 
Munsif accepttd was to this effect 
that he asked his nephew to go to 
Banka, as I have already stated, and 
make enquiries, and if the sale had 
been held then to file a petition for 
setting it aside. In these circura- 
stanefis the learned Munsif considered 
that the vakalatnamah was a proper 
one and binding and that in any event 
if there was ar. irregularity then it 
was not such an irregulirity as went 
to the merits of the case and came 
within the purview of S. «9 of the Code 
and ought not to be treated as suffi¬ 
cient to permit of the sale being set 
aside. The learned District Judge on 
appeal on the other hand came to the 
conclusion that tNe provisions of the 
Civil Procedure Code were imperative 
and as they had not been complied 
with there was no proper presenta¬ 
tion of the petition in the execution 
Court. He therefore set aside the 
order of the learned Munsif the effect 
of which had been to set aside the 
sale with the result that the sale in 
fact became valid. From that deci¬ 
sion in both the appeals Banwari Rai 

the judgment debtor has appealed to 
this Court. 

A preliminary point was taken that 
no appeal lay to this Court but that 
was not persisted in and was aban¬ 
doned as it was realised that in one 
or other of these ca"es at all events 
an appeal would lie. 

It is quite true that under Order 5 
rule 4 a Takalatnamah mus^t be signed 
either by the party himself or by his 
recognised agent or some other per¬ 
son duly authorised by power of at- 

• ^ on his behalf. The 

^ircnmstanoes show that it was not 
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Uterally signed by him although it 
Iwas signed by his name, and I have 
po hesitation in coming to the conolu- 
bion. upon the facts found and acoept- 
|ed by the learned District Judge, 
Ithat Tilakdhari wa<* authorised 
Ito sign the vakalatnamah instruct- 
|ing the pleader because he was 

( authorised to file an application in 
rder to have the sile set aside. He 
ould not file the application himself ; 
tie only way in which he could put it 
efore the Court was by instructing a 
leader and therefore it must be taken 
hat the authority given to him to 
le the petition included the autho- 
ity to instruct a pleader. Banwari 
A^ai from the start has always accept¬ 
ed the authority given to his pleader 
to file a petition and has never from 
the first challenged it: in fact when 
he was called as a witness before 
the Munsif he offered there and then 
to sign the vakalatnamah in order to 
cpre thfi defect, alchough the Munsif 
thought at that time that he had no 
power to allow him to do so as the 
case had been sent back to him on 
remand merely to come to certain 
findings after taking evidence. There 
can be no doubt whatever in my mind 
that what was done by Tilakdhari in 
this case was done with the full 
knowledge and acquiescence and under 
the instructions of Banwari Rai who 
has accepted it and acted upon it. It 
is true, as I have already said, that 
the vakalatnamah which had on it 
Banwari*s name was not in fact sign¬ 
ed by that person, but it seems to me 
from the facts of this case that irregu¬ 
larity was clearly one which conies 
within the purview of S. 99 of the 
taivil Procedure Code. The rule with 

I regard to entering appearance and 
filing applications and with regard to 
the appointment of pleaders for that 
purpose are no doubt salutary rules 
and certain formalities have to be 
performed. The rules aro more or less 
strict and they are made no doubt 
with a view to prevent fraud. But at 
the same time when it is clearly prov¬ 
ed that no fraud has been committed 
and that what has been done has been 
done with full knowledge and acquies¬ 
cence of the party himself, I do not 
think that it was ever intended by 
these rules where some mere formal 


matter has not been complied with 
where there has been some irregula-j 
rity, such as in the present case,] 
in presenting the case heford 
the Court and where such formalit^ 
or irregulatity in no way affects the! 
merits of the case that that should bel 
taken as a matter of vital importancej 
and it seems to me that it was for this! 
very reason that S. 99 of the Civil! 
Procedure Code was passed I have! 
no hesitation in coming to the conclu-l 
sion that in this case the irregularity 
was a trivial one and as regards the 
actual facts of the case was one with¬ 
in the me ining of S 99 and that the 
learned District Judge ought not tc 
have allowed it to affect his judg/nenl 
in this case. 

The result is that his order will bt 
set aside, the case will be referred 
back to the learned District Judge to 
come to a conclusion upon the facts 
which up to the present have not been 
considered by him. 

There are two appeals in this case 
and two applications in revision aa 
the parties apparently were uncertain 
as to the right of appeal. Appeal 
No. 137 is an appeal from the decision 
of ^he District Judge in the appeal 
presented by the decree-holder and 
Civil Revision Mo. 210 is a revision 
application in that appeal. Appeal 
Mo. 188 is an appeal from the decision 
of the District Judge in the case in 
which the auctioji purchaser was the 
appellant before him and Civil Revi¬ 
sion No. 209 is a revision application 
in that appeal. It is only necessary 
that one of these appeals should go 
back for re-hearing, that is Appeal 
No. 137. With tegard to the other 
appeal that is to say the appeal in the 
case in which the auction purchaser 
wa« the appellant before the District 
Judge, Appeal No. 188, it seems 
clear that them was no appeal on his 
behalf from the decision of the Mun¬ 
sif to the District Judge but as there 
is a Civil Revision application asking 
that the decision of the District Judge 
should be set aside en the ground that 
he had no jurisdiction to hear that 
appeal we think that that application 

should be granted 

The appellant is entitled to his 
costs against the respondents who 
have appeared in Appeal No. 137 and 
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CItU Revision No. 209. With regard 
to the other appeal that is to say ap¬ 
peal No. 1^8 and Civil Revision No. 
210 there will be no order as to coits 
in this Court. 

' Kulwant Sahay» J.—I agree, 
i Application allovaed, 

I 

• 
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Dawson Miller, C. J. and 
Kulwant Sahay, j. 

The Tata Iron and Steel Company 
Lid. —Judgment-debtors—Appellants. 

T. 

Baidyanath Laik and another —De- 
ccee-holders—Respondents. 

Mis. App. No. 206 of 1922» Decided 
on 2?rd May 1923, from the order of 
the Dt. J. Manbhum Satnbalpur, 
D/- 3rd July 1992. 

Civil P. C., O. fii. R. 16—T. P. Act. S. SO— 
A86ignment — Absence of notice to debtor — 
Payment to original creditor is valid. 

In the case of an aasigomeot of a debt the 
Msignment is not valii as agaiost the debtor 
antil the debtor in fact has notice of the aa- 
•igoment and therefore any payment by the 
debtor of th^ debt due from him to his original 
creditor is yalid as agaioit the assignee until 
notice of assignment is given. [P. 119, 0.1] 

S* N. .Rose -for . Appellants. 

B. C. Sinha —for Respondents. 

Dawson Miller, C. J.—In this case 
Maheshwar Ghosal obtiired a decree 
for money on the 21st February 19? 1 
against the Ta’a Iron and Steel Co., 
Ltd. who are the apoellants before us 
in this appeal. On the 26th May the 
same year Maheshwar Ghosal assign¬ 
ed by registered deed to Baidyanath 
Laik the decree which he had obtained 
against the appellants. Baidyanath 
Laik is the respondent in the appeal 
before us to-day. On the 18th June 
1921 Baidyanath fi ed an execution 
netition for executing the decree 
which he had purchased from the de¬ 
cree-holder. No notice of that exe¬ 
cution petition was served upon the 
judgment-debtors, the appellants 
before us, until the 29th June and on 
the 28th June the judgment-debtors 
apparently having no notice of the 
assignment had deposited in Court 
the decretal amour t in favour of the 


original decree-holder Maheshwar 
Ghosal. Notice of that deposit does 
not appear to have been served upon 
the decree-holder or upon his assignee.- 
Upon the same day as the money was 
paid into Court the judgment-debtor 
applied for an attachment of the fund 
as security before judgment in respect 
of a claim for which they had sued 
the original decree-holder. When the 
execution case came before the exe¬ 
cuting Court on the 19th December 
last the learned Judge considered that 
the judgment-debtors having had no 
notice of the assignment when they 
paid the decretal amount into Court 
on the 28th June had satisfied the 
decree and that therefore the execu¬ 
tion case could no longer proceed and 
he accordingly dismissed it. It was 
drawn to his notice at that time that 
an application for attachment of the 
money paid in had been brought by 
the judgment-debtors and he 'Stated at 
the end of his judgment that proper 
orders would be passed in disposing 
of t\ e application of the judgment- 
debtors for attachment of the money 
in question in suit No. 830 of 1920, 

From that order dismissing the 
execution case the respondent, the 
assignee of the decree, appealed to 
the District Judge and the District 
Judge set aside the order of the exe¬ 
cuting Court and held that the peti¬ 
tioner for execution was entitled to 
claim that the execution should pro¬ 
ceed and he*accordingly allowed the 
appeal and ordered the execution case 
to proceed. 

In my opinion the > arned District 
Judere was right in ordering the exe¬ 
cution case to proceed because at that 
time there were many questions aris-, 
ing between the parties to that exe-! 
cution proceeding which had to be 
determined but the judgment-debtors 
have appealed and the reason for their 
appeal is that the learned District 
Judge has given certain reasons for 
allowing the execution to proceed 
which ought not to stand and which 
are not justiBable. 

The view which the learned District 
Judge took was that although the 
judgment-debtors had deposited the 
decretal amount in Court in favour of 
the original decree-holder on the 28th! 
June before they had any notice of 
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the assignment th&t .payment into 
Court was not in faot complete until 
notice of the payment had been given 
as prescribed by Order *21, Rule 1 sub 
rule (i) of the Civil Procedure Code 
which provides that where any pay¬ 
ment is made under clause (a) of sub¬ 
rule (1) notice of such payment shall 
be given to the decree holder and 
having thus arrived at the conclusion 
that the deposit was not eJ-otive 
until such notice had been served and 
as no such notice was served until 
after the 29th June when notice of the 
execution case hai been served on the 
judgment-debtors whereby they re- 
oeired notice of the assignment it 
must be taken that the payment into 
Court was constructively at all events 
a payment into Court after notict of 
the assignment of the debt and that 
therefore that payment was not valid 
as against the assignment. I am un¬ 
able to take this riew. It seems to 
me that in the case of an assignment 
of a debt the assignment is not valid 
as against the debtor until the debtor 
in fact has notice of the assignment 
and therefore any payment by the 
debtor of the debt due from him to his 
original creditor is valid as against 
the assignee until notice of the as¬ 
signment is given. There can be no 
doubt that payment into Court in 
satisfa jtlon of a decree creates a valid 
discharge of the judgment debt. We 
are not concerned at pressnt with the 
question whether after payment 
into Court and before notice of such 
payment to the judgment-creditor any 
further interest is still claimable from 
the judgment-debtor. That may or 
may not be so but in any case the 
payment into Court of the full amount 
then due is a valid discharge of the de^'t 
incurred up to the date of the payment 
in Court and the juig nent-debtors 
having paid the money into Court on 
the 28th June without having bad any 
notice of the assignment must be 
taken to be released from the debt at 
all events up to that day and no fur¬ 
ther sum in respect of the debt which 
had accrued up to that time can be 
claimed from him either by the ori¬ 
ginal judgment-debtor or by his assig¬ 
nee no notice of the assignment hav¬ 
ing been given to the judgment-deb¬ 
tors. At the same time it is neces¬ 


sary, as the learned Ju Ige ^ordered* 
that this execution case should be 
heard and determined. All the par¬ 
ties, that is to say the original decree- 
holder, his assignee and the judgment- 
debtors are parties to ihe execution 
case and they are all before the Court 
and in a position to put forward their 
claims whatever they may be to the 
money at present remaining in Court. 
There are many questions which ansa 
between them and about this it may 
be necessary to call e^yidence. As 
between the original decree-holder 
and his assignee there can be no 
doubt that the assignee has a prior 
claim to the money paid into Court 
but there has been an application in 
another suit for attachment of this 
sum paid in and the judgment-debtors 
have themselves claimed that that 
attachment takes priority over the 
rights both of the original decree- 
holder and of his assignee. These 
facts will hare to be considered and 
gone into at the time when the exe¬ 
cution case is tried and the rights and 
liabilities between the parties will 
have to be ascertained by the execut¬ 
ing Court. Whether this attachment 
is effective so as to give any priority 
to the judgment-debtors is a matter 
about which we have no evidence and 
in the absence of any evidence we do 
not know what the actual facts are 
and therefore it is impossible in the 
present appeal to determine any such 
questions but for that reason alone it 
is necessary that this execution case 
should proceed and he determined by 
the executing Court so that the Court 
cin say finally who is entitled to the 
money paid in. 

A further point has been stated and 
again about this we have no evidence. 
It*is that the transfer from the decree- 
holder to his assignee w is fnerely a 
collusive transaction and done with 
the intention of defeating the right of 
the judgment-debtors who were at 
that time also creditors of ihe^ decree- 
holder and that that transfer is there¬ 
fore not valid as against them. As all 
the parties are before the Court and 
can call evidence upon these matters 
it seems to me desirable and necessary 
that the whole of these questions 
should be considered in the executing 
Court before any final order is made 
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as to the payment out of the sum de¬ 
posited or as to any further liability 
upon the part of the judgment-debtors 
or as to the rights of the parties \nier 
se. 

Perhaps I ought to add that the 
rights as between the judgment-deb- 
tors who are now the 'attaching cre¬ 
ditors and the other parties in the pre¬ 
sent proceeding can only be determin¬ 
ed after the attachment proceedings 
which are pending in suit No. M30 of 
1920 have b^en heard and it may be 
necessary in the present case for tlie 
learned Judge of the executing Court 
to postpone the hearing of the ques¬ 
tions now arising until that matter 
has been decided. When I stated that 
it would be necessary for him to con¬ 
sider these questions I ought to have 
at the same time said what I'hav^^ just 
mentioned namely, that the rights 
between the parties in this respect 
will be determined in the'other case 
and then having been determined it 
will be for the executing Court to deal 
with the sum deposited in Court. The 
appeal in form is dismissed and 
the order direeting the execution to 
proceed is affirmed but as the real 
question in dispute was one which 
arose upon the reasons given by the 
learned Judge and as the appellants 
have to some extent succeeded in that 
respect we think that the proper 
order to make in this appeal is that 
both parties shall bear thtir own 
costs. 

Kulwant Sahay, J.—I agree. 

Appeal dismissed. 
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Mt LLicK AND Foster, JJ. 

K. B. Duit {receiver of the estate of 
S. G, Das., Dacca) —Applicant—Appel¬ 
lant. 

V. 

Taraprasanna Roy Choudhury— 
Objector—Respondent. 

A. O. O. No. 237 of 1922. Decided on 
Sh July 1923, from an order of the 
.6 J. Dhatnbad D/-31st July 1922. 


C. P. (7» S. S\f a-nd 0» 91 J?. 9^ Second ap^ 
plication to the Court to vhich decree has 
been transferred for execution is not necessary, 

O. 21 R. 6 read with B. 39 0. P. C. make* 
it quite clear that where there haa been do 
application for the execution of the decree in 
the Court which pasecd the decree, the decree- 
holder is bound to make an application for 
execution in the Court to whi b the decree 
has bfen trarsferred; but there is nothing in 
the law which compells the decree holder to 
make a second application for the execution 
of the decree in tlie Court to which the decreed 
baa been trarsferred Ifheh^s already made 
an application in the Court vhich passed the 
decree. 22. C. 921 ai d 16 C. 744 Ref. 

[P. 121 C. 2] 


6 . C. Mittra and B. C. De .— for 
Appellan t. 

B. Muhherfi and B, B. Mukherji- 
for Respondent. 

Mullick, J—On the 28th April 1910 
the appellant obtained a decree in the 
Coun of the Subordinate Judge of 
Dacca for a certain sura of money. 
Tt is not necessary to go into the his¬ 
tory of the previous executions and 
we are concerned only with an 
application made by the decree-holder 
to the Subordinate Judge on the 21st 
April 3922. It seems that the ap¬ 
plication was duly registered and 
notice was issued under order 21 rule 
22 C. P. O. upon the judgment debtor 
to show cause why the execution 
should not proceed, a period of more 
than one year having elapsed since 
the last execution. On the 25th April 
the decree holder filed a petition re¬ 
questing that the decree and a cer¬ 
tificate of non-satisfaction should be 
sent to the District Judge of Man- 
bhum. On the 29th April the certi¬ 
ficate was duly despatched to rhe 
Court of the Subordinate Judge of 
Manbhum without any adjudication 
on the question of limitation The 
Subordinate Judge of Dacca was 
doubtful whether he was competent to 
keep the execution proceeding pend- 
mg on his file, but after hearing the 
decree holder he adjeurred the case 
till the 29th Julr 1922. It appears 
that the certificate reached the Sub¬ 
ordinate Judge of Manbhum eiiher on 
theGfch or on the 8th May 1922 and 

1922 by the Subordinate Judge of 
Dhanbad who was the Subordinate 
Judge of Manbhum with the neces¬ 
sary territorial jurisdiction to the 
following effect: “Decree-holder 
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States as ordered, that the execution 
Case is pending at Dacca. Register 
and issue notice under Order XXI 
rule 22, fixing 25th May for return.** 
On the 6th June 1922 the judgment 
debtor filed an objection on the 
ground that the decree was barred 
by limitation, more than 12 years 
having elapsed since the decree was 
made. On the 31st July 1922 the 
Subordinate Judge made an order 
accepting the objection of the judg¬ 
ment debtor and dismissing the ap¬ 
plication for execution on the ground 
that it was barred under S. 48 C. P. C. 

The present appeal is preferred 
against that order. 

Now the question is what was the 
nature of the application before the 
Subordinate Judge of Dacca. Was 
it merely an application for the 
tran.'-ffr of the decree or an applica¬ 
tion for the execution of the decree? 
If it was merely an application for 
the tran fer of the decree, then it was 
necessary for the decree—^hoIder to 
file an application for the execution 
of the decree in the Court of the Sub¬ 
ordinate Judge of Manbhum. A cistin* 
otion was drawn between an applica¬ 
tion for mere transfer and an applica¬ 
tion for the execution of a decree in 
8uja HonsHn v \fonohur Das{l) and 
Nitmon)j Sinrjk Doo v. Bireasur Ba~ 
nerjoe (2), and there is really no ditfi- 
cuitj as to the law. Now the ap¬ 
plication in questi )n here is not before 
os and we can only draw inferences 
from the proceedings of the subordi¬ 
nate Judge himself. It appears that 
he registe-j ed the application under 
Order 21 rule 11 C. P. C. and issued a 
notice under Order 21 ru e 22 after 
doing 80 , We must presume there¬ 
fore that the subordinate Judge was 
acting according to \\w and that the 
application w is in form and in sub¬ 
stance an applicatiort for the execu¬ 
tion of the decree, and so it has been 
held to be by the 1( arned Subordinate 
Judge of Dhanbad also. Only that 
officer was under ihe impression that 
notwithstanding the application in 
the Court of the Subordinate Judge 
of Dacca it was nece.-sary for the 
decree holder after the transfer of 
^he decree to make another applica- 
(1^ 189S] 22 Cal 921. 

(2) 1889] 16 Cal. 744. 


tion in the Court at Dhanbad. In my 
opinion there is no warrant in law 
for this view. Order 21 rule 6 read 

with S. 39 C. P. C. makes it quite 

clear that where th< re has been no 
application for the execution of the 
decree in the Court which passed the 
decree, the decree-holder is bound to 
make an application for execution in 
the Court to which tho decree has 
been transferred; but I .-an find noth¬ 
ing in the law which compelly the 
de cree holder to mak*^ a second appli-l 
cation for the execution of the decree 
in the Court to which the decree has 
been transferred if he lias already 
made an application in the Court 
which passed the decree. It is to be 
noted here that the Subordinate 
Judge of Dacca, although he compli- 
ed with the law in issuing a certifi¬ 
cate of non-sati-ifaction as re.'juirsd 
by S. 39. omitted either to order the 
execution of the decree or to give a 
certificate that no order had been 
made for the same. The omisfion 
was wrong, but it did not give rise 
to any obligation upon the decree 
holder to file a fresh application for 
execution in the Court of the Sub¬ 
ordinate Judge of Dhanbad, If then 
it was not necessary for the decree 
holder to file any such application 
the Subordinate Judge should, upon 
an aoplication for the arrest of the 
judgment debtor and the attachment 
of bis properties, have proceeded to 
execute the decree and the dismissal 
of the case wis in my opinion wrong. 

There was some argument before 
us as to whether this was an appli¬ 
cation for the continuation of the 
proceedings whicii had already been 
instituted in tho Court of the Subordi¬ 
nate Judge of Dacca and we were 
asked to compare tlm reliefs claimed 
before the Subordinate Judge of 
Dhanbad with th. reliefs claimed 
before the Subordinate Judge of 
Dacca. Tn the absence of the appli- 
bition before the Subordin'^te Judge 
of Dacca we are not able to m^ke 
this comparison, nor is it necessary 
to do so in the view which I take of 
the matter. 

The appeal will therefore be decreed 
with costs. 

F )8ler J.— I agree. 

- Appeal allcncfiii. 
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DAWSON Miller, C.J. and Kulwant 

Sabay, J. 

Jago Mahton —* Jalgment-debtor 
Appellant. 

V. 

Khiro fhar Ram — Decree-holder — 
Respondent. 

Mis. App. No. 258 of 1922. Decided 
on 3pd May 1923, from the order of 
J.C.Chota Nagpur, D/-8th Septem¬ 
ber, 1922. 

Civil P. C.. S. It—'Execution proceedings— 

In previous execution proceeding pUas of 
limifafion rnsed, but proceedings dismvised 
for def lull—Pleas that previous proceedings 
were barred not Tnaintainabte» 

On the lOtb November 1910 an instalment 
order wa* passed against the appellant where¬ 
by he had to pay a certain sam in 11 io- 
•talments. A number of these instalments 
were paid and then there was default. In 
1921 the decree-holder applied for execution 
of the decree. In that execution case the 
judgment debtor filed an objection contend¬ 
ing that the execution was barred by limi¬ 
tation. The hearing of this objection in the 
execution case was fixed for the 8th April 
1921. Upon that occasion the judgment-debtor 
did not appear in support of his objection and 
aa there was nothing before the Court to show 
that the execution case was barred by limi¬ 
tation the Court dismissed the ohjection for 
default and on the Sioieday passed an order 
that tho decree-holder should take further 
steps and directed the case to be put up 
again on the 11th of the month for orders. On 
the I2tn of the moQtn no steps having been 
taXen by the decree-holder his execution was 
dismissed for default. The next execution 
case was filed in September following that 
is to say well within three years of tho last 
execution case. The app-llant againobjected 
that she case was barred by limitation on the 
ground that the' previous execution case in 
which his objection was dismissed was 
itself barrel by limitation. 

field that the objection was no longer main- 
taindWe. 8 C. 51 and 21 A. 282 Foil. 28 C. 123 
and 11 C. W. N. Ill Diss. IP. 125 C. Ij 

S. iV. Bose- for Appellant. 

B. De—for Respondent. 

Dawson Miller. C. J.—This is an 
appeil on behalf of the judgment- 
debtor from an order of the Judicial 
Commi'^sioner of Ohota Nagpur pas¬ 
sed in appeal ordering an execution 
case to proceed. The facts in so far 
as it is necessary to state them for 
the purpose of this appeal are these:- 

On the 10th November 1910 an in¬ 
stalment order was passed against 
the appellant whereby he had to pay 
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a certain sum in 14 instalments, A 
number of these instalments were 
paid and then there was dt fault. In 
1921 the decree-holder applied for 
execution of the decree. In that 
execution case the judment-debtor 
filed an objection contending that 
the execution was barred by 
limitation. Whether or not tba 
execution was barred by limitation 
was purely and simply a 
question of fact depending upon whe¬ 
ther the 7th instalment under tho 
instalment order had been paid or 
not. It was contended by him that 
it had not been paid. It was conten¬ 
ded by the decree-holder that it had. 
The hearing of this objection in tho 
execution case was fixed for the 8th 
April 1921. Upon that occasion tho 
judgment-debtor did not appear in 
support of his objection and as thero 
was nothing before the Court to 
shew that the execution case was 
birred by limitation the Court dis¬ 
missed the objection fof default and 
on the same day passed an order 
that the decree-holder should take 
further steps and directed the case to 
be put up aeain on the llth of tho 
month for orders. On the I2th of 
the month no steps having been taken 
by the decree-holder his execution 
was dismissed for default of prosecu¬ 
tion. The next execution case was 
filed in September following, that is 
to say well within three years of tho 
last execution case. The appellant 
now objects that thw case is barred 
by limitation on the ground that tho 
previous execution case in which his 
objection was dismissed was itself 
barred by limitation. It seems to mo 
that the case is governed by the de¬ 
cision of the Judicial Committee in 
the case of Afungul Penkad Dichit 
V. (T^rja Kant Lahiri (1) where a very 
similar question arose «hhough in 
that case there had been no direct 
adjudication in tho previous execu¬ 
tion case upon the question of limi¬ 
tation. In that case a sixth petition 
for execution was filed on the 5th 
September 1874 the previous one hav¬ 
ing been filed on the 26thJuly 1871.Tho 
6 th execution case came to nothing 


(1) [1882] 8 Cal. 51—8 LA. 123— 
C,L.R. 113—4 Sar. 248 (P. C.) 
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and on the 22nd September IS77 a 7th 
application was presented. It was 
contended there that the last appli* 
cation was barred by limitation be¬ 
cause upon the actual facts then dis¬ 
closed it would appear that the pre- 
▼ious petition had been barred by li¬ 
mitation althougch that question had 
never been directly decided. Their 
Lordships in that case refused to give 
effect to the contention of the judg¬ 
ment-debtor and it seems to me that 
the ground upon which they refused 
to allow the questi' n to be raised 
was that the 6th petition for execu- 
tion even though it may have been 
out of time had been treated by the 
Court as a valid and subsisting exe¬ 
cution case. No objection had been 
taken by anybody and certain orders 
had been passed in that case and it 
did not in ihe circumstances lie in 
the mouth of the Judgment-debtor to 
contend afterwards that that case 
was barred by limitation. Their 
Lordships pointed out that the Sub¬ 
ordinate Judge bad jurisdiction upon 
an application of the 8th October 
1874, which was an application in 
the 6th execution petition, to attach 
certain properties and to determine 
whether the decree was barred or not 
at that date andan order wasmadethat 
the attachment should issue. I may 
point out that no point had been taken 
in that case by anybody as to whe¬ 
ther not the case was barred by 
limitation but their Lordships deci¬ 
ded that, the question not having 
been raised, the order made, that the 
attachment must issue, must be taken 
as having concluded the matter and 
that the orders so made were proper 
and valid orders and could not after 
wards in another execution case be 
questioned on the ground of limita¬ 
tion. Their Lordships further pointed 
out that whether the Judge was right 
or wrong he must be taken to have 
determined that the application for 
attachment was not barred. The 
judgment proceeds thus :—*‘A Judge 
in a suit upon a cause of action is 
bound to dismiss the suit or to decree 
for the defendant, if it appears that 
the cause of action is barred by li'^i- 
tation. But if, instead of dismissing 
the suit, he decrees for the plaintiff, 
his decree is valid, unless reversed 


upon appeal ; and the defendant can¬ 
not, upon an application to execute 
the decree, set up as an answer that 
the cause of action was barred by 
limitation.” It seeme to me that 
what happened in the present case 
was this. When the judgment-debtor 
filed an objection to the execution 
that was a matter which the learned 
Judge had to decide and that was a 
matter which was to be determined 
upon questions of fact. The Judg¬ 
ment-debtor had appeared in that 
execution case and had every oppor¬ 
tunity of placing evidence in support 
of his objection before the Court. 
When the time came, however, ha 
failed to take advantage of that 
opportunity. Nothing was done and 
therefore the learned Judge dismissed 
his application and at the same time 
passed an order which was tanta¬ 
mount to this that the execution 
case should proceed. What he did 
really was to order that the decree- 
holder should take necessary steps to 
proceed with his execution case. 
That was according to the view I 
take of the ruling in the case of 
Munfjul Persh'td Dichit t. Oirja Kant 
Lahiri (1) a determination by the 
Court that the execution case was 
not in fact barred by limitation and 
whether that decision vras right or 
wrong it cannot afterwards, I think, 
be questioned in a subsequent pro¬ 
ceeding and therefore it is no longer 
open to the judgmeni-debtor to 
contend that that execution case was 
not valid. 

The same point arose for 
determinacion in tiie Allahabad 

High Court in the year 190i and the 
facts of that case were very similar 
to those of the present case. In the 
case of Sheoroj Singh y. Kameshar 
Nath (2) the head note is as follows; — 
“ Although the execution of a decree 
may have been actually barred by 
time at ^be date of an application 
made for its execution, yet if an 
order for execution is made by a com¬ 
petent Court, having jurisdiction to 
try, whether such execution is 
barred by time or not, such order 

(2) [1902] 24 Alir282-(1902) A. W. 

N. 63. 
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although erroneous must, if unre- 
▼ersed, be treated as valid.” The 
facts of that case as I have said 
were ver 7 similar to the present. 
There an application for execution of 
a decree was struck off on the 15th 
January 1894. The next application 
was not made until May 1907 more 
than three yearn later. Notice of 
this application was served on the 
judgment-debtors and they filed objec¬ 
tions but on the day fixed for hearing 
failed to support them and their 
obj ctions were dismissed. The 
application for execution was, 
however, ultimately struck off by 
reason of the non-payment of pro- 

I cess fees by the decree-holder in that 
case. It was held that it was not 
open to the ja Igment-babtors, on 
a subsequent application for execu¬ 
tion being made, to plead limitation 
lin respect of the previous application 
as a bar to the execution of the 
^decree. Almost precisely the same 
facts arose in that case as arose in 
the present and I confess I can see 
no reason for differing from the view 
taken by the Allahabad High Court 
in that case. 

Two other cases were however re¬ 
ferred to which were decided in the 
Calcutta High Court and were relied 
upon by the appellant. The first 
was that of Bholanath Dass v. Pra- 
fuUa Nath Kundu (3). In that case 
after several adjournments granted at 
the instance of the decree-holder, nei¬ 
ther party having appeared at the date 
of the hearing, the Court by its order 
refused an application for execution 
and at the same time disallowed the 
objection of the judgment debtor. On a 
subsequent application by the decree- 
holder the judgment-debtor again- 
objeeted to the execution alleging that 
inasmuch as the previous application 
was barred by limitation the subsequent 
application was also barred. It was 
held in such circumstances that the 
judgment debtor was not precluded 
from raising the objection that the 
previous application was barred by 
limitation. It appears to me that 
was an entirely different ease from 
the present and one in which entirely 
different considerations arose because 


no decision of any sort was come to 
in that case by the Court in the pre¬ 
vious execution case. An execution 
case was started no doubt and certain 
objections were taken by the judg¬ 
ment-debtor but nobody after that 
appeared and the Court came to no 
decision upon any question. All that 
the Court did was to dismiss the 
execution case and at the same time 
dismissed the objections. In fact 
having dismissed the execution case 
it was not necessary for the Court 
any longer to consider the objections. 
It cannot be said in such a case that 
the Court had determined whether the 
question of limitation was or was not 
a bar to the execution case proceed¬ 
ing. In the present case it must be 
taken that the Court had decided that 
there was no such bar because the 
very point was taken and decided. 
Although it was decided merely upon 
the default of appearance of the 
objeetor still at the same time 
the Court did make an order which 
showed that it considered that the 
execution case was a valid and sub¬ 
sisting execution case, and not 
barred 

The other case referred to of the 
Calcutta High Court was that of 
Khof<al Chandra Roy v. Ukilad U (4). 
Again the facts of that case were very 
different from the present In that 
case it appears that in the previous 
execution case nothing was done, that 
is to say that no order for execution 
was made. Nor was any order made 
from which it could be judged that 
the Court had considered one way or 
the other that the execution case 
could proceed, and the learned Judges 
there considered that it was clear that 
no order for execution was made in 
tiie course of the proceedings taken 
on the basis of the previous applica¬ 
tion for execution. Nothing was done 
beyond the issue of notice under 3. 
248 of the Code of < ivil Procedure 
requiring the judgment-debtors to 
shew cause why the decree should not 
be executed against them. After 
service of notice the execution pro¬ 
ceedings were dismissed for default 
of the decree-holder. There was no 
adjudication by the Court directly or 


(3) [1901] 28 Cal. 122-5 C.W.N. 80. 


(4) 11909114 C.W.N. 114-3 I. C. 47. 
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indir6otly' that tho ddcrcd-holdor was 
•ntitled to proceed with the execution 
and on that ground the Court held 
that as there had been nothing in the 
previous execution case from which 
it could be said that the Court had 
decided one way or the other as to 
whether the proceedings were barred 
by limitation it was still open to the 
judgment-debtor in subsequent procee¬ 
dings to take the point Both those 
oases appear to me to be materially 
diiferent from tht facts of the present 
■case. Once one arrives at the conolu- 
jsion that the Court had decided either 
jdirectly or indirectly that the previous 
lexecution case was a fit one to try 
nnd therefore not barred by limitation 
there is an end to the matter and it 
is not open to either of the parties 
thereafter to raise the same question 
in a fresh execution. For these rea¬ 
sons it seems to me that ihe present 
appeal must fail and is accordingly 
dismissed with costs, 

iCulwant Sahay» J.—I agree. 

Appeal dismissed^ 
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Ross, J. 

Boih Kishen Ooala —Accused— 

Petitioner. 

V. 

Emperor {through Peary Dusadh)— 
Opposite Party. 

Cr. Rev. No. 733 of 1922, Decided on 
9th January 1923, from the decision 
of the S. J. Patna, D/-llth October 
1922. 

Penal Coda S. S79 — Ac''itaed removirtg crops 
honestly believing that they were his commits no 
offence. 

Where the complainant and the ascueed bad 
fields adjolaing each other and the accused 
removed s ime crops from the cornplainant's 
field under the impresaioa that the orops 
were own by him and therefore he waa 
entitled to them. 

Held', that the acoused was not siiilty of 
theft in removing the crops, [P. 125 C. 2.] 

Hydar Imam —for Petitioner. 

E* L, Nandkeolyar —for Opppsita 


of the Indian Penal Code on a charge 
of having removed the crops belong¬ 
ing to Peary Dusadh on the 24th 
Maroh 1922. It appears that ths 
lands are diara lands and the com¬ 
plainant and the accused have fields 
adjoining each other. As there was 
no dividing line, an Amin was brought 
who damarcat#»d the boundaries on 
the 23rd March. The case for the 
prosecution is that on the following 
day accused remored some crops 
from the complainant’s side of the 
line. The contention on behalf of 
the petitioner is that there is a 
distinction between the lands and the 
crops prown thereon and although 
the land on which the crops are 
alleged to have been grown by the 
complainant had been awarded to 
him the accused may have been under 
the belief that he was entitled to the 
crops. The distinction is obvious and 
it seems to me that the conviction in 
this case has rested merely on the 
facts that a demarcation had taken 
place and that the land on which the 
crop was grown had been awarded to 
the complainant. But it is not clear 
how on these facts the accused was 
guilty of theft in removing the crops 
if he removed them under the impres¬ 
sion that the crops were sown by 
him and that he was entitled to them 
In fact, the Magistrate expressly 
says that it may be that the accused 
may have been under the impression 
that he sowed the disputed portion 
and was, therefore, entitled to remove 
the crops thereon. He goes on to 
say that this plea could have been 
put forward with some force if there 
had been no demarcation on the 23rd 
March. But how the demarcation 
affects this question I have not been 
able to understand. In my opinion, 
there is no reason on the record for 
holding that the accused was not 
acting 6owaJ?'/e in taking the crops in 
dispute although the demaracation 
line had been given against him. The 
application is allowed and the convic¬ 
tion and the sentence are set aside. 
The fine, if paid, will be refunded. 

Conviction set aside. 


Judgment.—The petitioner was 
fined ‘Re. 50 on oonviotion under S. 379 
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Das anu MaCPHERSON, JJ. 
^fahanth Ramperkasli Dasi Appel¬ 


lant. 


V. 


Kurtj Lall and Respondents. 

S. A. No. 1439 of 1922 , Decided on 

27th June lt-23. 

Civil P. C., o. 22 R> 9 ( 2 )—Ignorance of death 
for a long t'me ia not aufficitnt cause to set 

aside abatement. 

A person protecuting a snit or an appoal ia 
bound to keep bimeelf informed of the enat- 
ence of bi- adyeraary A mere plea of «gnor. 
ance of the death of an opposite party which 
took place many roontbs or even years before, 
iB rot a suificient ground for 
abatemeot. 45 I.C. 591 Ref* 

Sant Prasad—ioT Appellant. 

Respondents verenot represented, 

Macpheraon. J* These applica¬ 
tions (to set aside abat-ratnl) 
are made in second appeals arising 
out of 8uit« tried together in which 
the decree bears date the 5th Febru¬ 
ary, 1920. The suits weie dismi-^sed 
and the plaintifl’s appeals to the 
District Judge were aho dismissed on 
the 4th September, 1920. The plain¬ 
tiff then preferred second appeaU to 
the High Court on the I2ih January 
J9-21, and the High Court on the 13tli 
June 19i2 remanded the appeals to 
the lower appellate Court. The 

District Judge decided the r mandpd 

appeals on the llth September, 192?, 
though his decree bears date the 31st 
October, 1922. The present second 
appeals were preferred by the plain¬ 
tiff on the 12th December, '92?. When 
notices were is-^ued from the High 
Court they were Teturntdwith the 
report that certain ret*pondents were 

dead, and on the 14th March, 1923, 
the appellant, alleging that neither 
be nor hia Korpardaz had any know¬ 
ledge of the death of the respondents 
at the time of the presentation of the 
memorandum of appeal and that the 

hnrpnrdaz only learnt of the death 
about a week before the date of the 
petition, applied to set aside the 
abatement and to substitute the legal 
representatiTe for the deceased ree- 
pendent in each case. The respon¬ 
dents are stated to have died on the 


1456 


dates shown against their names in 
the list below 

Appeal. Respondent. Date of death. 

1439 No. 5 5- 9-22. 

1442 No. 5 20- 8-21. 

1447 No. 5 7- 9-22. 

1452 No. 8 26-10-20. 

1454 No. 5 17- 1-22. 

1459 No. 8 21-10-20. 

/No. 6 5-2-21. 

tNo.9 18-7-19. 

1473 No. 5 17-11-21. 

1476 No. 6 18 12 21. 

1481 No. 5 24-12-21. 

It will thus appear that of the 
deceased rfspondents, one in appeal 
No. 1466 died prior to the decision of 
the suit, one in No. 1452 and two in 

1459 died before the first appeal from 
appellate decree was presented to the 
High Court, one each in appeals 
Nos. 1442, H54, 1473. 1476 and 1481 
died while those appeals were pending 
in ih« High Court, and one in each 
appeal Nos. l439 and 1447 died while 
the remanded appeals were still on 
the file of the District Judge. Accord¬ 
ingly the suit, or the first appeal or 
the second appeal, as the case may be, 
abated as again-1 the deceased res¬ 
pondents enumerated, as substitution 
was not made in their place within 
the statutory period. 

Reliance is. however, placed upon 
Rule 6 of Chapter VI of the Patna 
High Court Rule-, the only provision 
of tt'ose rules which is applicablee 
Under that rule whenever after a 
memorandum of appeal has been 
prese-nted to the High Court any 

appellant ascertains that rny party 

mentioned in the memorandum of 
appeal had died before the appeal was 
presented, he may avply for an order 
that the memorandum of appeal be 
amended by rubstituting for the 
person who is dead bis legal repre¬ 
sentatives, if along with his applies 
tion he files an affidavit showing that 
the application is made with all 
reasonable diligence after the fact 
of the death of such person first came 
to his knowUdge or to the knowledge 
of his agent, if any, acting on hie 
behalf in that litigation. 

Rule 6 has been the subject of consi- 
deratioD by this Court in several oasee. 

In Second Appeal No. 1379 of 1917 
it was Leld that it was mot necesee^y 



1924 Patna Mahanth Ramperkash v. Kunj Lall (Macpherson, J.) 127 


to bring on record the heirs of certain 
deceased respondents who were dead 
when the decree was made against 
them in the lower appellate Court. 
That, however, was a peculiar case. 
The suit was one for partition. It 
was dismissed by the trial Court but 
decreed in the lower appellate Court. 
Some of the defendants appealed to 
the High Court and made respondents 
certain of their co-defendants who 
had died before the first appeal was 
decided in the lower arpellate Court. 
It was in respect of these deceased 
defendants respondents that it was 
held that it was not necessary to 
bring them or their legal representa¬ 
tives on the record in that case as the 
legal representattives were not bound 
by the decree obtained in the lower 
appellate Court. Indeed it was the 
case of the petitioners for substitution 
that the decree under appeal, being a 
nullity against some of the defend¬ 
ants, was for that reason also bad (in 
a partition suit) against all the 
defendants including the petitioners 
themselves. In the present case, 
which is also a second appeal, the 
oircumstarers are different. The 
appellant in this instance was plaintiff 
in the suit and appellant in the lower 
appellate Court. Both suits and 
appeals having been disrrissed, he 
must in order to get a decree have 
all the original defendants or their 
representatives on the record. 

In Kamakhya Naraynyi v. Bnijnath 
Sahay (1) the facts were that a 
defendant Mahadeo Pandey had died 
several months before the decree 
under appeal was passed in his favour, 
but his name was included in the list 
of respondents named in the memo¬ 
randum of appeal. An application 
having been made to set aside the 
abatement and to substitute the legal 
representatives of Mahadeo Pandey 
in his place, it was held that the case 
came under rule 6 of Chapter VI of 
the Patna High Court Rules in view 
of the contents of the alfidarit, filed, 
and the legal representative of 
Mahadeo Pandey was substituted for 
him as prayed. That case is not 
distinguishable from the case of 

the respondents in second appeals 

* * ' . ’ _ > 

(1) F. A. No. 182 of 1922. 


Nos. 1439 and 1447, in which the 
death of the deceased respondents 
took place when the litigation was 
before the Court from whose decree 
the appeal before this Court has been 
preferred, but is distinguishable from 
a case of the respondents in the other 
appeals. 

Now tbe affidavit required by rule 6 
merely deals with the quet^tion of 
reasonable diligence on the part of 
the applicant after the fact of death 
of respondent came to his notice, that 
is to say, the right to file the affidavit 
is conditional on proof of reasonable 
diligence. But when that condition 
is fulfilled and the application is filed, 
substitution is only admissible subject 
to other provisions of the law regard¬ 
ing appeals, such as Order XXII of 
tbe Code of Civil Procedure and the 
Limitation Act. Indeed tbe Allahabad 
rule, upon which the rule of this Court 
is based, mentions that the provision 
is subject to the Law of Limitation. 
If no question of abatement or 
limitation arises, the application is 
sufficient. But if such a question 
arises, measures must be taken (as 
the case may be) to have the abate¬ 
ment set aside or to bring the case 
within S. 5 of the Limitation Act. 
As to abatement it has been held in 
numerous cases in this Court that no 
substitution can be made until the 
abatement has been set a^^ide on 
application under Order XXII, rule 9 
(2). In order that abatement may be 
set aside, it has to be proved that the 
petitioner was prevented by sufficient 
cause from continuing the suit. On 
the facts set out above, it is manifest 
that in no case, except perhaps in 
second appeals Nos. 1439 ai d 1447, 
which will be discussed later, was the 
appellrint “prevented by sufficitni 
cause from continuing the suit.** 

A person prosecuting a suit or an 
appeal is bound to keep himself 
informed of the existence of his 
adversary. A mere plea of ignor¬ 
ance of the death of an opposite- 
party which took place man^ months 
or even years before is not a'sufficient 
ground for setting aside abatement, 
Mirza Muhcpmmad Askari v. Lalu ''{%)> 
__—_ » > 

(2) (1918121 0.0. 68-45 I.C. 594. ' 
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Apart from the question whether 
this Court Can set aside an abatement 
which took p'ace in the trial ^ourt 
or in the first appellate Court before 
remand, the appellant must have 
known that in the ordinary course of 
human affairs there must have been 
many deaths during the course of 
more than four years among the 
opposite-party in 56 'ases and appe ils, 
but he took no steps to acquaint 
himself with the facts. He has, there¬ 
fore, made out no case for setting 
aside any abatemen*. which occurred 
prior to the order remanding the 
appeal to the lower appellate Court 
on the I3th June, l9Ji. 

As regards second appeal No. 1439 
the respondent No. 5 died on the 5th 
September and the respondent No. 5 
in second appeal No. 1447, on the 7th 
September, while the District Judge’s 
judgment was passed on the 11th 
September 192'3. Notic*'in these two 
cases will bsue to show cause why 
the abatement should not be set aside 
and the proposed substitution be 
made. 

The preparation of the remaining 
cases of the batch need not await the 
interlocutory proceedings in these 
two appeals. 

Final order [27-6-1923]; —As the 

record of the leading case nf this 
batch 8. A. No. 14'7 of 1922 was 
not put up with ths record of these 
oases, it escaped notice that the 
question was before us for final 
disposal. The matter is only of 
importance in respect of S. A. No. 
1439 and No. 1447. The application 
for setting aside the abatement was 
only filed on the 14th March, more 
than six months after the date of 
death in each case, and the only 
ground for setting aside the abate¬ 
ment is that the petitioner’s Karper laz 
came to know of the death about a 
week before. There is no definite 
statement as to the source of informa¬ 
tion, nor is any reason given why the 
petitioner or his Karperdaz did not 
take sulficient interest in the cases to 
learn of the deaths of respondents. 
There has been hopeless negligence 
' on the part of the petitioner through¬ 
out, both before the filing of the 
•eoond appeal in this Court and after 
the filing of that appeal. In these 


circumstances sufficient reason has 
not been advanced for setting aside 
the abatement. The application in 
S. A. No. ;439 and S. A. ifo. 1447 is 
also rejected. 

Petitions dismi3sp‘l. 
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M0LLICK AND BaCKNILL, JJ. 

Cheta 3/a/ffo—Appellant. 

V, 

King Opposite Party. 

Criminal App. No. 9 of 1923, Decided 
on 8th Februiry 19i.i, from the deci¬ 
sion of S. J., Saran, L)/-18th December 
1922. 

CriminQlP. t?., S. 190 {D [c) — DUtrict Regia^ 
trar who U also Dt. ifagiitrate can taka 
cognisa'ice vf a case cumi ig before him as Dt. 
R(gi trar* 

Af^er a tub-8egi^trar refused to register a 
document, an appeal was made to the Dk» 
Registrar but that appeal was dismissed, and 
the Dt, Registrar wuo was also the Dt. Ma¬ 
gistrate oirectfd the prosecution of one C the 
purchaser for an offence unaer S. 471, Penal 
Code. 

Held that the Dt. Registrar who was a!»o 
the pt. Magistrate was competent to take 
cognisaoce ui.der S. 190, clause (1), sub.8ectioa 
(c) Criminal P. C. and to transfer the case to 
a Subordinate Magistrate in order that a 
commitment inquiry m<ght be held and there 
was. therefore, no detect in the juriediotion of 
the Sessions Judge to try the accused. 

(P. 130 C. l.J. 

(6) Penal Code^ S. 471—* Ifaer *—Presenting 
before siih.Registrar, 

Presentation of a forged dooumeot before the 
Sub-Registrar is sufficient evidence of user. 

[P. 131 C. 8.J 

B. O. De^ior Appellant. 

Sultan Ahmed —for the Crown. 

Mullick, J.—The appellant, Cheta 
Mahto, has been sentenced to rigorous 
imprisonment for four years and a 
fine of Rs. 250 for having on the 12th 
August, 1920, di^ihonestly used as 
genuine a forge 1 djcument, by pre¬ 
senting it for registration before the 
Sub-Registrar of Chapra, knowing 
the same to be a forged document. 
The document purports to be a sale 
deed executed on the 1st June. 1920, 
by Elahi Baksh and his brother 
Hayati Mian in favour of the appel¬ 
lant Cheta in respect of two areas of 
17 kaitas and 18 kaitas constituting 
respectively the occupancy holding of 
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Elahi and Hayati. The consideration 
money was stated to be Rs. 50 and it 
was also recited in the deed that about 
Rs. 20 being due to the landlord, Jotik 
Lai Sahu, for arrears of rent, and 
about Rs. 19 being due to a creditor 
named Pranpat Singh, a sum of Rs. 40 
on account of these two debts was 
left in the hands of the rendee and 
that the vendor was receiving the 
balance of Rs. 10 in cash. 

The previous history of the case is 
this. In 1912 Jotik Lai Sahu, the 
landlord, obtained a <1ecree in the 
Small Cause Court at Chapra for a 
sum of Rs. 92 against Elahi and in 
execution attached Elahi's bullocks. 
Elahi and his brother Hayati there¬ 
upon induced the landlord to remit 
the principal and to take only the 
costs of the suit which amounted to 
Rs. 13 ; but he took the precaution of 
getting Elihi and Hayati to sign 
their names and give their thumb 
impressions on a blank paper bearing 
a non-judicial stamp of 8 annas. 
The motive ascribed to the landlord 
for taking this precaution was that he 
was afraid that Elahi or his brother 
would apply for the restoration of 
the suit and it is suggested that this 
blank paper was, as the learned Judge 
puts it, a sort of Damocles’ sword held 
over the heal of judgment-bebtor. 
The stamp-paper appears from the 
endorsement on the back to have been 
purchased by Elahi on the 2lst Ja¬ 
nuary, 1911, and full satisfaction was 
entered in respect of the S nail Cause 
Court decree on the 22jid January, 
1913. 

On the 10th February, 1917, the 
landlord gave Elahi settlement of a 
plot measuring 18 kattas of which the 
landlord was in kkas possession. The 
patta was dulv registered ; and the 
case for the prosecution is that since 
that date Elahi has been in continuous 
possession. It is alleged that shortly 
afterwards Liladhar, tfie gomastha of 
the landlord, who had been an 
unsuccessful applicant for the lease of 
the land, began to press Elahi for 
salami^ and upon Elahi refusing to 
give him anything he lodged a cri¬ 
minal case against Elahi alleging 
that Elahi had wrongfully trespassed 
upon the land and out away a tree. 
That case was dismissed amd a sum o£ 

im P/17 Sc 18 
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Rs. 20 was awarded to Elahi as com¬ 
pensation on the lOth November. 1917. 
Liladhar, however, was not discoura¬ 
ged, and in the following year when 
the Revisional Survey operations 
commenced in Khalispore, he claiiued 
possession of the 18 kattas plot, but he 
was again unsuccessful. It is stated 
that before the Settlement Otficer the 
accused, ^^heta Mahto, also filed ob¬ 
jections to the entry in the record-of- 
rights and claimed to be in possession 
of the land ; but what the nature of 
his claim was and upon what title he 
based his claim is not disclosed. We 
merely learn from the evidence of 
Elahi and Hayati that objections wore 
made by Liladhar and Cheta and 
were dismissed. 

Nothing further happened till the 
year 1920. The case for the prosecu- 
Uon is that on or about the 1st June 
of that year, Liladhar and Cheta 
conspired together to manufacture a 
document of title in respect of the 18 
kattas and in order to do so they 
induced Jotik, the landlord, to hand 
over the blank paper which Elahi and 
Hayati had given him seven years 
earlier. It is alleged that upon this 
paper a deed of sale was inscribed 
reciting that the 18 kattas settled with 
Elahi on the 10th February, 1917, and 
another plot of 17 kattas held by 
Hayati, under the same landlord, had 
been transferred to the accused Cheta 
for a sum of Rs. -50. It is alleged that 
armed with this sale deed Liladhar, 
Cheta and thirteen others trespassed 
upon Elahi’s land and attempted to 
build a road across it. There was 
consequently a riot in the course of 
which Elahi was severely wounded 
and on the 30th October, 1920, the 
Deputy Magistrate of Chapra senten¬ 
ced all the accused before him to 
various terms of imprisonment and 
fine. In appeal the Additional Ses¬ 
sions Judge of Ctiapra, by a judgment 
dated the 8th February, i921, acquit¬ 
ted fourteen of the appellants but 
maintained the convictions of Obeta, 
Liladhar, Babu Ram and Deonandan. 
The result of these criminal proceed¬ 
ings was that Cheta was directed to 
serve a sentence of six months’ 
rigorous imprisonment and Liladhara 
sentence of nine montlxe’ rigoroa« 
imprUoninent. 
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During the trial of this criminal 
case Cheta and his co-accused appear 
to have been foolish enough to file 
the above-mentioned sale deed of the 
1st June 1920. The Deputy Magis¬ 
trate, Babu Dhirakshan Singh, declin¬ 
ed to give any weight to the docu¬ 
ment and disbelieved th® defence that 
Cheta was in possession ; but Cheta 
was still persistent and on the I'^th 
August, 1920, he made an application 
for the compulsory registration of 
the document befoTe the special Sub- 
Registrar. Upon issue of notice 
Elahi and Hayati appeared and denied 
execution and the Sub-Registrar, after 
a protracted inquiry, passed an order 

on the 5th April, 1921, refusing to 
register the document. 

An appeal was made to the District 
Registrar under the provisions of the 
Indian Registration Act, but that 
appeal was dismissed on the 28th July, 
1921, and on the 2nd August, 1921, 
the District Registrar directed the 
prosecution of Cheta for an offence 
under S. 471. Penal Code, and referred 
the case under the provisions of S 476, 
Criminal Procedure Code, to the Dis¬ 
trict Magistrate of Chapra. 

After the usual inquiry the accused 
was committed to the Court of the 
Sessions Judge, who agreeing with 
both assessors, has found the accused 
guilty of the offence charged. 

Now, a preliminary point is taken 
that the Magistrate, who made the 
commitment inquiry had no jurisdic¬ 
tion to take cognizance inasmuch as 
the District Registrar not being a 
Civil. Criminal or Revenue Court 
within the meaning of S. 476, had no 
jurisdiction to proceed under that 
section. This contention may be 
accepted but the District Registrar 
was also the District Magistrate and 
it is not denied that the District Ma¬ 
gistrate was competent to take cogni¬ 
zance under S. 190, clause (1), sub¬ 
section (c) of the Criminal Procedure 
Code and to transfer the case to a 
Subordinate Magistrate in order that 
a commitment inquiry might be held. 
That officer has committed the case 
to the Sessions Court in accordance 
with law and, in my opinion, the 
commitment is valid. There was, 
herefore, no defect in the jurisdiction 


of the Sessions Judge to try the 
accused. 

Then coming to the merits : the first 
question is, whether the document of 
the 1st June, 1920, is in fact a forgery. 
On this point we have the evidence 
of Elahi and Hayati, which was the 
only direct evidence it was possible 
for the prosecution to adduce- It 
appears that in 1921, that is to say 
after his conviction in the riot case, a 
civil suit was instituted by Cheta 
Singh against Elahi and Hayati for a 
declaration of title to the lands cover¬ 
ed by the kahala and for recovery of 
possession. On the 25th April, 1922, 
the Munsif dismissed that suit on the 
ground that the sale deed had not 
been produced and that the contract 
upon which the title was founded had 
not been proved. In the present case 
the onus lay still more heavily upon 
the accused to give substantive evi¬ 
dence of the contract, but he has 
called neither the writer nor any of 
the witnesses to the deed ; and the 
explanation, that his legal advisers in 
the Session Court did not think it 
advisable to let in the Crown's right 
of reply, is not by any means adequate. 
The accused could not have been 
ignorant of the necessity of calling 
this evidence, if indeed the document 
was genuine, for his person and liberty 
were in jeopardy, and I agree with 
the Sessions Judge that the accused 
knew that the document was a 
forgery and that its execution could 
not be proved. Therefore having con¬ 
sidered the evidence of Elahi and 
Hayati very carefully I do not think 
there can be any doubt that it is sub¬ 
stantially true. They are corrobo¬ 
rated by three other witnesses, Sakhi 
Chand, Chirkut and Jinnat Ali whom 
they took to Chapra to negotiate with 
Jotlk Lai in the matter of the satis¬ 
faction of the Small Cause Court 
decree. It seems strange at first that 
Hayati should also have been taken, 
for he had apparently no interest in 
the satisfaction of the decree ; but the 
explanation seems to be that the land¬ 
lord, who knew Hayati to be a very 
astute person, was afraid that be 
would induce Elahi to repudiate the 
compromise and to apply for a rehearr 
ing of the Small Cause Court suit and 
^hat for that reason he insisted on 
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Sayatfs signature on the paper. 
These thr^e witnesses mentioned 
above all state that negotiations took 
place in the Court compound at 
Chapra and I see no reason why they 
should be disbelieved. Two are 
Hindus and one is a Muhammadan, 
and it does not appear that they have 
any enmity either against the accused 
or against Jotik. The taking of a 
blank paper from Elahi and Hayati is, 
in my opinion, proved. 

The next question is, how did it get 
into the custody of the accused Cheta? 
Now, the evidence on this point is 
that the landlord has been siding first 
with Liladhar and then with both 
Cheta and Liladhar for the purpose 
of ousting Elahi. There is clear evi- 
dence that during the trial of the riot 
case he was paying the fees of the 
defence, tt was, therefore, possible 
for Cheta to get the document from 
the landlord. 

Why, having given the settlement 
in 1913, the landlord should attempt 
to eject Elahi shortly afterwards has 
not been disclosed ; Liladhar is his 
gomastha and Cheta is the cousin of 
Liladhar and it may be that they will 
be more useful tenants than Elahi. 
The evidence shows that at the time 
of the first criminal case in 1917, 
Cheta was siding with Elahi and that 
he did not begin to claim the disputed 
land till about the time of the Revi- 
sional Survey. It was suggested in 
Elahi’s cross-examination that Elahi 
and Hayati did in fact execute the 
sale deed in favour of Cheta in 1920 
in order that he night fight Liladhar 
and the landlord but that there was a 
collateral undertaking on Cheta*spart 
to return t^e holding to Elahi on 
repayment of the consideration money. 
It was also suggested that after get¬ 
ting this document Cheta turned round, 
went over to Liladhar’s side and joined 
Liladhar in the forcible dispossession 
which gave rise to the riot case. 
Upon the evidence I do not think 
these suggestions have any founda¬ 
tion. If Elahi and Hayati had in fact 
transferred their lands it is impossi¬ 
ble to believe that they would have 
resisted the possession of Cheta with 
BUcb tenacity throughout. Moreover, 
if his object was to protect Elahi, I 
see no reason why Cheta should have 


taken a transfer of Hayati s land also 
The case put forward by the prosecu¬ 
tion accounts far more satisfactorily 
for the inclusion of Hayati’s name in 
the document and I am satisfied that 
the document was not executed by 
Elahi and Hayati on the 1st June as 
now alleged by the accused. The 
document was certainly a forgery, 
and the accused must have known it 
to be so. His object being to deprive 
Elahi of his land his user was clearly 
dishonest. There can be no question 
that presentation before the Special 
Sub-Registrar was sutficient evidence 
of user. The accused has therefore 
been rightly convicted by the Sessions 
Judge. 

The only questio}i that now remains 
is that of sentence; but we do not 
think we can allow any remission. 
The accused’s conduct has been 
thoroughly heartless and unprincipled. 
He was first of all upon Eiahi’s side 
and was assisting him to resist the 
landlord and Liladhar ; he then 
betrayed Elahi and joined the landlord 
and Liladhar ; and not content with 
this he made an attempt to take forci¬ 
ble possession and engaged in a riot 
in which Elahi was seriously injured ; 
he then brought a civil suit in which 
he attempted to enforce his thorough¬ 
ly false and malicious claim ; fortu¬ 
nately he overreached timself in fil¬ 
ing his appeal to the District Regis¬ 
trar. The appellant is a dangerous 
type of litigant and it is necessary 
therefore that an offence involving 
the use of a forged document by him 
should not be lightly viewed. The 
sentence of four years* rigorous im¬ 
prisonment and the fine of Rs. 250 
are maintained 

Bucknill, J.—I agree. 

Appeal dismisseii. 
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Dawson Miller, C. J., Foster and 
Kulwant SahaY, JJ. 

Narendra Nath Roy —Appellant. 

V. 

The Crown—Opposite Party. 

Mis. Judicial Case No. of 1923, 
Decided on 16th July 1923, against 
the decision of the S. J* Ranchi. 


Narendra Nath 

L4oal Pract. Act Ss. IS and 
dkouM be made ii caee^ coming under Cl, {b) 
or Cl. (f)—Trying to aecertain the effect of 
judgment before ite delivery is a misconduct. 

A Court is quite competent to order an en¬ 
quiry into the facts and circumstances of a 
ease whether it came under ^Jause (b) or 
whether it c-ime under clause (f) of S. 13 of the 
Act, («7 C. lOM not Foil. 2V C. L. J. 191 Ref.) 
No pleader standing as he does in a fiduciary 
position towards the Courts is entitled either 
out of vhe motives of curiosity or still less-out 
of leas excusable motives to endeavour to find 
out before judgment is delivered or when the 
judgneat is written or partly written, wh^ in 
fact 10 the effect of it^ *1 

H. Imam and O. 0. Pal—iox Ap- 
pellant. 

The Government Advocate—for 

Crown. 

Dawson Miller, C. J.—This is an 
application on behalf of Narendra 
Nath Roy a pleader practising at Ran¬ 
chi askiig us to quash proceedings 
which have been instituted against 
him by Subordinate Judge of Ranchi 
under S. 14 of the Legal Proctitioners 
Act. The facts of the case may be 
shortly stated. The petitioner was 
engaged as pleader for the defendant 
in a suit for damages. On the 9th 
May this year the hearing of tie case 
was concluded and the judgment was 
reserved. The case against the peti¬ 
tioner that on the I4th May before 
the judgment was delivered in Court 
be went to the Subordinate Judge's 
Bench clerk and asked him how far 
the judgment haa proceeded and what 
the trend of it was and the suggestion 
is that this was done with an impro¬ 
per motive. On the following day, 
the 15th May, judgment was pronoun¬ 
ced in open Court decreeine the plain¬ 
tiff's suit. Before the judgment was 
pronounced however, it appears that 
an application was made to the learn¬ 
ed Judge by the defendant himself 
asking for stay of judgment and fur- 
iher proceedings pending an applica¬ 
tion to the Judicial Commissioner at 
Ranchi to transfer the whole case 
from the file of the Subordinate Judge 
to that of the Judicial Commissioner, 
The grounds of that application which 
has been put before us, were entirely 
trivia) and it has been described by 
Mr. Hassan Imam who appeared on 
behalf' bf the present applicant as a 
perfectly insane application. It may 
or may hot be that the endeavour, if 
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he did endeavour, on the part of the- 
petitioner to ascertain from the 
Bench clerk what was likely to be 
the effect of the judgment was direct¬ 
ly connected with the application to 
remove the case from the file of the 
Judge to that of the Judicial Com¬ 
missioner. There is no direct evi¬ 
dence before us nor indeed we are con¬ 
cerned at present with the evidence 
which may eventually be put forward 
connecting the action of the petition¬ 
er with the application for transfer. 
The learne 1 Subordinate Judge refused 
the application for stay and in my 
opinion quite rightly and pronounced 
judgment on the 15th May. It trans¬ 
pired subsequently, a fact which was 
not known to the Subordinate Judge 
at the time, that the application for 
transfer had already been presented 
to the Judicial Commissioner on the 
same morning and had been rejected 
by him. That however is not a mate¬ 
rial factor in considering this case. 
The fact that the petitioner had en¬ 
deavoured to ascertain from the Bench 
clerk what was likely to be the effect 
of the judgment was brought to the 
notice of the Subordinate Judge a few 
days later. He then apparently 
wrote a letter on the Ihth or 19th 
May asking the petitioner for an 
explanation of his conduct. No reply 
appears to have been received to that 
letter until the 24th by which time 
the Subordinate Judge had drafted an 
order directing an enquiry into the 
conduct of the petitioner under S. 14 
of the legal Practitioners Act. The 
order was withheld as on that day 
the petitioner apparently wrote a 
letter in reply in which he did not 
deny that he had asked the Bench 
clerk when the judgment would be 
delivered but he did deny that he had 
enquired what the purport of it was. 
This exaplanation apparently did not 
satisfy the learned Subordinate Judge 
who still considered that it was a 
matter for enquiry. He had on the 
one hand a direct statement by the 
Bench clerk that the petitioner had 
enquired what the purport of the 
judgment was or what it was likely 
tn be, he had on the other hand a 
denial by the petitioner. He accord¬ 
ingly framed a charge which was 
delivered to the petitioner calling 
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■upon him to show cause why he should 
not be dealt with for an offence com¬ 
mitted within the meaning of S. 13 
clauses (6) and (/) of the Legal Prac¬ 
titioners Act. 

The present application is one ask¬ 
ing us to quash those proceedings. 
No very precise ground has been 
urged before us for exercising our 
powers in this case except that it was 
suggested that the offence, if it were 
an offence, was in any case of a very 
trivial nature and that the petitioner 
was a young man on the very thresh- 
hold of his career, and even if a 
judicial enquiry should take place 
with the result that he should be 
acquitted that would nevertheless be 
a serious detriment to him in the 
practice of his profession in the 
future. It was also argued, although 1 
think under a misconception, that the 
learned Subordinate Judge in acting 
under S. 14 of the Legal Practitioners 
Act was restricted in ordering an 
enquiry to offences mentioned under 
clauses (u) and (6) only of S- 13 and 
that he could not order an enquiry in 
respect o^ any offence coming under 
clause (/), In support of that con> 
tention he relies upon a dictum of 
Mr. Justice Hill in the case of Purna 
Chunder Pal (1) the passage in ques¬ 
tion being at page 1041. In that case 
Mr. Justice Hill relying upon a deci¬ 
sion of the Privy Council in lathe 
matter of Southehal Knahna Rao (2) 
decided in the year li587, took the 
view that the Subordinate Court act¬ 
ing under S. 14 was only entitled to 
hold an enquiry in respect of offences 
coming within clauses (o) and (6) of 
S. 13. That dictum, however, was 
referred to and explained by Mr. Jus¬ 
tice Mukharji in the case of Easik Lai 
Nag. (3) where he pointed out that 
the time when the Privy Council 
decision was given the clauses of 
S. 13 were equivalent to what are now 
clauses (a) and (>) of that sec¬ 
tion but that the Section had 
since been amended and the other 

(IV [1900[. £7 Cal. 10^3—4 C.W.N*389. 

(2) [1888] 15 Cal. 152—14 T. A. 154 

(P. C.) 

(3) (1916J 44 Cal. 639—24 C. L. J. 

190—20 C.W.N. 1284—18 Or. 

L. J. 420—38 I. C. 980. 


clauses (c), (c/), (e) and (f) had subse¬ 
quently been added. That explanation 
clearly shows that Mr. Justice Hill 
was acting under a misapprehension 
and in any event it seems to me that 
the view he took with regard to the 
interpretation of the present sections 
of the Legal Practitioners Act was an 
extremely narrow view and unjustifi¬ 
able. I have no doubt therefore that 
the learned Subordinate Judge was 
quite competent to order an enquiry 
into the facts and circumstances of 
the present case whether it came 
under clause (6) or whether it came 
under clause (/) of S. 13 of the Act. 
In my opinion therefore this applica¬ 
tion ought to be rejected. 

The matter is one clearly for en¬ 
quiry. It may be or it may not be 
that the petitioner did in fact ask the 
bench clerk what was the trend of the 
judgment. If he did so that was in 
itself to my mind clearly professional 
misconduct on the part of the pleader, 
No pleader standing as he does in a 
fiduciary position towards the Court 
is entitled either out of motives of 
curiosity or still less out of less ex¬ 
cusable motives to endeavour to find! 
out before judgment is deliverfd orj 
when the judgmeni: is written or| 
partly written what in fact is the 
effect of it. It is obv ious that such 


conduct although in some cases it 
may be innocent enough in other 
cases may lead to most improper 
practices and therefore it is the class 
of conduct which clearly ought to be 
taken notice of and certainly should 
be stopped. The question is really 
one of fact whether the pleader is 
accurate in saying that he did not 
make the enquiry which he is alleged 
to have made or whether the bench 
clerk is telling the truth when he 
says that the pleader did in fact en¬ 
deavour to find out what the trend of 


the judgment was. In so far as the 
gravemen of the offence is concerned 
that of course must depend upon what 
the object was, if in fact the enquiry 
was made, in making it H the ob¬ 
ject was on finding that the judgment 
was against his client to assist his 
client in preparing an application for 
transfer then I think the offence must 
be considered a grave one. If on the 
other hand assuming that the offence 
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was committed out of pure curiosity 
in order to ascertain what he was not 
entitled to know until judgment was 
delivered then the offence was clearly 
not of such a grave character but in 
either case these attempts to endea¬ 
vour to find out what until it is dis¬ 
closed ought to be kept secret are 
matters which the Court cannot but 
look upon as professional miscon¬ 
duct. We are not in a position to 
judge one way or the other in the 
present case as to the facts or 
as to the conduct of the petitioner 
or as to the gravemen of the 
offence if in fact it was committed. 
At the same time I think this is a 
case in which wo ought not at this 
stage to stay the proceedings. In 
these circumstances it seems to me 
that this application must be dismissed. 

Kulwant Sahay, J.—I agree. 

Foster, J.—I agree. 

Petition rHsmisse<i 
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MULLICK AND BUCKNILL, JJ. 

Kapileshwar Jha —Petitioner. 

V. 

Raghunandan Prasad and others — 
Opposite Party. 

Civil Rev. Case No. 100 of 1923, 
Decided on 13th June 1923, from an 
order of the D. J., Darbhanga, D/-llth 
December 1922. 

(a) Civil P, C„ S,116 — Bengal land Registra¬ 
tion Act, S, 69 — Order under — Revision is not 
competent—Another remedy open to the peti¬ 
tioner by way of suit—No revision lies. 

Civil Court has jurisdiction to bold whe¬ 
ther or not a kabala is operative and whether 
he is right or wrong in his finding, it cannot be 
said that he has exercised any jurisdiction 
which was not vested in him nnaer the Jaw. 
High Court will not interfere in revision where 
the unsuccessful party has a right of suit. 

(P. 134, C. 2] 

(&) Bengal Land Registration Act, S. 6S — 
Bars appeal or review. 

Obiter —3. 62 of the Land Registration Act 
means that there is no right of appeal or 
review under any enactment whatsoever, again¬ 
st the order of the Civil Court. (P. 184, 0. Ij 

Af. S. Das and H. P. Sinha —for Peti¬ 
tioner. 

M. H. Jan —for Opposite Party. 
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Mullick, J.'—It is quite clear that 
it is not open to this Court to inter¬ 
fere in revision. 

The opposite party Nos. 3 to 12 were 
applicants for registration under 
Act VII 1876 before the Collector 
and asked for mutation on the stren- 
ght of a kabala alleged to have been 
executed for consideration by the 
registered proprietor of the estate. 
There were two sets of objectors, 
namely (1) Ambika Prasad and (2) 
Kapileshwar Jha, each of whom claim¬ 
ed registration on the strength of 
their kabalas; and the question before 
the Collector was who was in posses¬ 
sion. The Collector proceeded under 
S. 55 of the Act and referred the 
case to the Civil Court for a decision 
on the question as to who had the 
right to possession. The case wafl 
tried by the District Judge of Dar¬ 
bhanga who came to the conclusion 
that the kabala of Ambika Prasad 
and his brother being unregistered 
could not prevail and that the kabala 
of Kapileshwar Jha. objector No. 2, 
although registered and purporting 
to be of a date prior to the date of 
the petitioner’s kabala being collusive, 
the petitioner’s document should pre¬ 
vail and that he was entitled to the 
right to possession. Against this 
order the present application has been 
made for the exercise of our revi- 
sional jurisdiction under S. 115 C. P.C. 

Now, it is quite clear that the 
learned District Judge had jurisdic¬ 
tion to decide the matter. He had 
under S. 59 to determine the matter 
summarily and to deliver possession 
to the successful party and this he 
has dune. It is said that he has ex¬ 
ceeded his jurisdiction in holding that 
the kabala of Kapileshwar was 
collusive; but I cannot see that this! 
contention is tenable for he had juris-l 
diction to hold whether or not thej 
kabala was operative and whether hs| 
was right or wrong in his finding, iti 

cannot be said that he has exercise<y 
any jurisdiction which was not vested 
in him under the law. In my opinion! 
there was no illegality in the exercise 
of jurisdiction and there is no right 
of revision against his order. 

There is also a further reason why 
revision should not be allowed. It i* 
the practice of this Court that where 
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there is another remedy, this Court 
will not interfere under S. 115 C. P. 
C. and as the unsuccessful party in 
the present case has a right of suit, 
we ought not to interfere in the exer¬ 
cise of our revisional powers. 

As to the general question whether 
decisions under S. 59 of the Land 
Registration Act are open to revision 
by the Civil Court, we have been 
referred to Umaiul Mehdi v- Kulsum 
(1) which was followed by a Division 
Bench of the same Court in Rame- 
shwar Si’igh v. Raghunath Singh (2). 
Now though it may perhaps be neces¬ 
sary upon a proper occasion to fur¬ 
ther examine that part of these deci¬ 
sions, which deals with the right of 
revision by the High Court under 
S. 115 C. P. C., it is not necessary for 
our purposes here to decide the point. 
I would only observe that if indeed 
there is any right of revision in the 
High Court such as the learned 
Judges in the cases above cited have 
held to exist, it does not seem clear 
what will be the effect of a judgment 
of reversal by the High Court after 
the District Judge has already issued 
a certificate to the Collector to make 
the necessary entries in his books. 
The Land Registration Act gives no 
power to any Civil Court to amend 
or alter the entry made by the Col¬ 
lector in his books in pursuance of 
the Civil Court’s orders nor to in¬ 
terfere with the possession of the 
successful party. As a matter of 
first impression it seems to me that 
S. 62 of the Land Registration Act 
means that there is right of appeal 
or review under any enactment what¬ 
soever against the order of the Civil 
Court. But, as I have said, it is not 
necessary to decide the question here 
and the present application for revi¬ 
sion may be dismissed on the short 
ground that there was no irregular or 
illegal exercise of jurisdiction on the 
part of the Court. 

The application is dismissed. Hear¬ 
ing fee one gold mohur. 

Bucknill, J.—I agree. 

Petition rejected. 


(1) [1908] 35 Cal. 120—12 C. W. N. 

16—8 C.L.J. 245. 

(t) 11908] 35 Oal. 571. 
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Foster, J. 

Mt, Bibi Nasiban —Defendant—Peti¬ 
tioner. 

V 

Eknam Narain Singh —Plaintiff— 
Opposite party. 

Civil Rev. No. 179 of 1923, Decided 
on 13th July 1923, against the deci¬ 
sion of the Sub. J. Gaya, D/-23rd 
March 1923. 

Proo. Sm. C. Courts Act^ S. 25—Suit pre¬ 
mature hut decreed — lisv. 

Where the suit was premature but was 
decreed, ^be High Court interfered in revision, 

(P. 136 a 1] 

B. P. Jamuar (for Kailashpati )—for 

Petitioner. 

A. B. Mukherji —for Opposite Party. 

Foster, J. —The petitioner wa? de¬ 
fendant in a suit which was decreed 
in the Small Cause Court of the Sub¬ 
ordinate Judge at Gaya. On the date 
fixed for filing written statement she 
applied for time but it was refused 
and the suit proceeded in her absence^ 
The suit was for i sum of money due 
upon a bond executed by the husband 
of the petitioner, who was also (by 
another wife) father of two minors 
who were also defendants. These 
minors appeared through their guar¬ 
dian adMtem who examined one wit¬ 
ness on behalf of the defence. The 
petitioner has put forward several 
grounds for urging that the decision 
is contrary to law, one of which was 
that the bond was insufficiently 
stamped. This contention was an 
over sight, for in the order-shret we 
see that the stamp duty and penalty 
were realised and the document was 
admitted. The only ground on which 
this petition is seriously maintained 
is the ground that the suit is prema¬ 
ture. The bond was executed on the 
15th Chait 1329 FasH, for Rs. 374 and 
the due date of payment was men¬ 
tioned therein as the 30th Jeth 1331 
Fasli, So the suit which was insti¬ 
tuted on the 27th January, LH23, was 
prima facie prior to the due date, and 
that due date should be ordinarily the 
date of the cause of action. This 
matter is adverted to in the plaint, 
where the plaintiff states that the 
entry of the date of re-payment was 
wholly illegal and could not bind the 
plaintiff. Moreover, it was stated 
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that the defendants are making away 
with the property of the deceased 
Sheikh Sharfuddin who executed the 
bond and took the advance. 

Curiously enough the evidence was 
taken and arguments heard and the 
suit decided without any reference to 
this fact, which appeared on the face 
of the pl<*adings, that the suit was 
premature. The cause of action given 
in the plaint is dated the same as the 
bond and the advance of money. It 
is obvious that if the bond is to be 
taken as the basis of the plaintiff’s 
claim no decree can be given, for the 
simple reason that neither party 
contemplated any performance of 
the contract on the part of the debtor 
before the 30tli Jeth 1331 Fasli. 
The contract was admittedly com¬ 
mitted to writing and if the plaintiff 
wished to i-how that he had been 
defrauded in any way or that for 
some reason or other he could escape 
the provisions of Ss. 9i and 92 ot the 
Indian Evidence Act, it was for him 
to state the reasons in his plaint and 
to prove the facts in evidence. The 
minor defendants had, as we see, 
denied any liability to the debt. This 
fact is to be found mentioned in the 
judgment and it behoved the learned 
Subordinate Judge to consider the 
pleadings especially when he was 
passing a judgment exagainst 
one defendant and contested against 
two minors. It appears to me, there¬ 
fore, thit the petitioner defendant has 
been subjected to a liability to which 
she was not subject legally, and that 
the judgment is, therefore, contrary 
to law. For these reasons I set aside 
the judgment and allo^v costs in both 
Courts The suit will be dismissed 
with co-:ts in this Court to the peti¬ 
tioner. Hearing fee one gold mohur. 

The whole decree is set aside, 
though no doubt I have not been 
movid by or on behalf of the minor 
defendants. In my opinion, the 
decree being found to be an illegal 
decree, the exercise of revisional juris¬ 
diction n this matter is subsidiary to 
the jurisdiction with which I am 
iuvosted by the petition itself read 
the terms of S. 25 of the Small 
Cause Courts Act. 

Rule made absolute. 
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Das and Foster, JJ, 

Bisheshwar Pratap Narain Sabi — 
Petitioner. 

v. 

Asarfi Singh —Opposite Party. 

Civil Rev. No. 184 of 1923, Decided 
on 22nd May 1923, from an order by 
the Sub. J. Mazaffarpur, D/- 27th April 
1923. 

Civil P, C., S. 161—Recalling an order passed 
by predecessor in office ia m t permissible. 

8.151 gives no power whatever to a Court to 
recall an order passed by his predecessor-in- 
office. Where there i« a remedy by way of 
appeal, it is, an extraordinary thing for a 
Judge to set aside an order pa<;8ed by 
his predecetsor-in.ofiice. Be is entitled to 
^rrect cleriral or arithmetical mistakes in the 
judgment or errors arising from any accidental 
slip or o ission end he is also entitled to re¬ 
view the judgment if there are grounds for 
review, but otherwise he is not entitled to 
touch that judgmeot in any way. IP. 138, C. IJ 

Sultan Ahmad and R. K. Sinha—for 
Petitioner. 

iS C. Mitra and B. K. A/rfrO’ -for 
Opposite Party. 

Daa, J. —The petitioners were the 
plaintiffs in an action to recover 
possession of certain proper¬ 
ties known as Sursand Raj Estate. 
They entered the properties in four 
schedules, properties in Schedules III 
and IV being properties claimed by 
Asarfi Singh as his mokairari. With 
reference to the property entered in 
Schedule III there was a previous liti- 
gatkn between the parties, Asarfi 
Singh claiming those properties as his 
mokarrari ana the petitioners disput¬ 
ing the claim of Asarfi Singh. The 
Court of first instance decided the suit 
in favour of Asarfi Singh, in othe. 
words, he held that Asarfi Singh had a 
mokarrari interest in those properties. 
In appeal the decision of the Court of 
the first instance was set aside and 
this Court in second appeal upheld the 
decision of the lower appellate Court. 
It appears that Asarfi Singh has 
obtained leave to appeal to his Ma¬ 
jesty in Council against the decision 
of this Court. 

Now, it is admitted thit the decision 
of the Judicial Committee will govern 
the rights of the parties so far as 
Schedule III and IV properties are 
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concerned; and before the learned 
bubordinate Judge the parties seem to 
hare entered into some sort of agree¬ 
ment on this point- The learned Suo- 
ordinate Judge in dealing with the 
Schedule III and IV properties says as 
fallows:— 

“ It has therefore been proposed by 
both parties that these issues may be 
left undertermined by this Court and 
in case of plaintiff’s success a decree 
may be passed in respect of these pro¬ 
perties subject to the decision of their 
Lordships of the Privy Council. I 
agree with the proposal made by the 
parties and leave this point underter¬ 
mined.” 

The decree of the learned Subordi¬ 
nate Judge with reference to the sche¬ 
dule III and IV properties is in these 
terms :— 

“ Let it be declared that the plaint¬ 
iffs as Bandhus of the late Babu 
Kishun Pertap Indra Narayan Singh 
and by virtue of the agreement dated 
the 9th May 1908 are entitled to pos¬ 
session of the properties described in 
Schedules I to IV of the plaint, but as 
regards the properties described in 
Schedules Nos. Ill and IV they are 
entitled to possession subject to the 
decision of the Privy Council." 

And in dealing with the question of 
mesne profits the learned Subordinate 
Judge expressed himself in these 
terms :— 

“ Let it be further declared that the 
plaintiffs are entitled to mesne profits 
with respect to the property of Sche¬ 
dule IV, but subject to the decision of 
the Privy Council, for three years 
bel ore suit and for subsequent period 
until delivery of possession or three 
years after the decree whatever event 
first occurs’*. 

In my opinion there is no doubt 
whatever that the learned Subordinate 
Judge gave the plaintiffs a decree in 
regard to Schedule III and IV proper¬ 
ties, but ])rovided that that decree 
would have no operation if the Privy 
Council should ultimately allow the 
appeal of Asarfi Singh. 

The petitioners applied for exe¬ 
cution of the decree before the learned 
Subordinate Judge who actually pass¬ 
ed the djcree. The learned Subordi¬ 
nate Judge allowed execution not only 
In respect of Schedule I and II pro- 
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perties but also in respect of Schedule 
III and IV properties. Thereupon the 
opposite party Asarfi Singh applied 
for restitution under S, 144 of the 
Civil Procedure Code and for an order 
that the properties should here-deli¬ 
vered to him and to a Receiver who 
had been appointed in a previous liti- 
gjation. His view apparently was that 
there was no decree in respect of 
Schedule III and IV properties and 
that the decree could not be executed 
so as to entitle the plaintiffs to recover 
possession of Schedule III and TV 
properties. This application was made, 
not before the learned Subordinate 
Judge who dealt with the case and 
passed the decree, but before another 
Subordinate Judge who succeeded the 
first mentioned Subordinate Judge. 
The learned Subordinate Judge in 
dealing with the application of Asarfi 
Sjngb conceded that S. U4 had no 
application to the fact.s of the case, 
but he thought that he had complete 
jurisdiction to recall the order which 
had been passed by his prodecessor-in- 
office under S. 151 of the Civil Proce¬ 
dure Code. The order which he ulti¬ 
mately passed was in these words 
I therefore allow the application 
under S. 151 of the Civil Procedure 
Code because in my opinion posses¬ 
sion over these properties could not 
be delivered before the decision of tht 
Privy Council. The Receiver and the 
applicant will be restored to the 
possession of schedule 3 and 4 proper¬ 
ties’*. 

In my opinion the order of the 
learned Subordinate Judge cannot be 
supported. S. 151 of the Civil Proo*- 
dure Code gives him no power whaL 
ever to recall an order which had been 
passed by his predecessor-tr-olfice. 
The application for execution was an 
application in accordance with law 
made before a Subordinate Judge who 
had jurisdiction to deal with that ap¬ 
plication. Rightly or wrongly the 
learned Subordinate Judge dealing 
with the application allowed execution 
to proceed against Schedule III and 
IV properties. If he was wrong in 
allowing execution to proceed again.st 
Schedule III and IV properties, Asarfi 
Singh, who was a party to the suit, 
could have appealed against that 
order under the provision of the Civil 
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Procedure Code. Where there is a 
remedy by way of appeal, it is, in my 
opinion, an extraordinary thing for a 
learned Jud^e to exercise what he 
calls his inherent power and to set 
aside an order passed by his prede¬ 
cessor in office. In my opinion he 
arrogated to himself a power which 
did not belong to him but which, pro¬ 
perly sneaking, belonged to an appel¬ 
late Court. Order XX rule 3 of the 
Civil Procedure Code provides that 
“ the judgment shall be dated and 
signed by the Judge in open Court at 
the time of pronouncing it and. when 
once signed, shall not afterwards be 
altered or added to, save as prr*vided 
by S. 152 or on review”. The rule em¬ 
bodies the well-known principle that 
after the judgment is entered and 
signed the Court pronouncing the 
judgment is no longer competent to 
deal with the subject matter of that 
judgment except on review or under 
S. 152 of the Code. In other words he 
is entitled to correct clerical or arith¬ 
metical mistakes in the judgment or 
errors arising from anv accidental 
slip or omission and he in also entitled 
to review the judgment if there are 
grounds for review, but otherwise he 
is not entitled to touch that judgment 
in any way. In ray opinion the 
learned Subordinate Judge had no 
jurisdiction whatever under S. 151 of 
the Code to recall the order passed by 
his predecessor-in-office. 

I would accordingly allow this ap¬ 
plication and set aside the order pass 
ed by the Court below. The petitioners 
are entitled to the costs of this 
application. Hearing fee five gold 
mohurs. 

Foster, agree. 

Application allowed. 
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Macpherson, J. 

Bansidar May wari —Petitioner. 

V 

King Opposite Party. 

Criminal Rev. No. 244 of 1923, De¬ 
cided on 30th May 1923, from the order 
of Sub-Div. Officer, Monghyr, D/- 
i6th April 1923. 
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Criminal P. C,, S. 476—Penal Code S, — 
Evidence recorded under S. 20B Cr. P, C. can 
be the basis of sanction. 

The wording of S. 476 is wide enough to 
cover the consideration of other than striedy 
legal evidence and there is nothing illegal in 
granting a sanction under S. 195 based solely 
on an investigation conducted under S. 203 
whether by a police officer or by the Magis¬ 
trate himself. [F 139 C 2] 

G. C, Pal —for Petitioner. 

Maepherson, J. —'I’his rule was is¬ 
sued to the District Magistrate of 
Monghyr to show cause why the 
order of the Sub-Divisional Magis¬ 
trate of Monghyr directing under 
S. 476 of the Code of Criminal Proce¬ 
dure the prosecution of the petitioner 
Bansidhar Marwari under S. 211 
of the Indian Penal Code in respect 
of a case instituted on complaint in 
the Court of the Sub-Divisional Ma¬ 
gistrate on the 11th January, 1923 
against the Junior Sub-Inspector of 
Lakhisarai. Anant Ram and Anant 
Ram*s men, should not be set aside. 

4 

The facts in chronological order are 
briefly as follows. The house of 
Anant (otherwise Ananti or Anti) 
Ram Marwari adjoins that of the 
petitioner and his family and there had 
been ill-feeling between these neigh¬ 
bours over a privy situated in the 
house of the former which adjoins 
some land of the latter. On the 7th 
January Anant Ram lodged informa¬ 
tion with the Sub-Inspector of Police 
of Lakhisarai who was on deputation 
at Barhi station in connection with 
the passing of the Viceroy’s train that 
the petitioner, a relation and three 
peons were making preparation to 
close the drain of the privy as peti¬ 
tioner’s brother had gone to Monghyr 
to institute a suit on the subject that 
the informant protested and the pre¬ 
sent petitioner abused him and direct¬ 
ed his peons to assault him with lathis 
if he spoke again, that the informant 
ran away and concealed himself in 
his shop on the other side of the road 
and his assailants then trespassed in¬ 
to his shop. As he was busy, the Sub- 
Inspector’s record of the first infor¬ 
mation did not reach the thana until 
4 P. M. on the 9th. Meantime on the 
t<th a member of petitioner’s family, 
Murlidbar Marwari, had instituted a 
civil suit in the Munsif’s Court at 
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Monghyr and had applied for a tem- 
porary injunction restraining Anant 
Ram and the other defendants from 
making or constructing any drain on 
thp land in suit. The injunction how¬ 
ever was not granted until the 
following day. On the 9th Janu¬ 
ary about 3-15 P. M. Sat Narayan 
a cousin of the petitioner telegraphed 
to the Magistrate in charge. Monghyr, 
that the Sub Inspector of Police had 
caught the three peons of petition¬ 
er who had been watching that Anant 
Ram should not open a drain to the 
privy, had taken him to hajat and had 
then directed Anant Ram to open the 
drain and the drain had been opened. 

On the 10th the petitioner filed the 
complaint in respect of which he has 
been prosecuted and was examined 
on solemn affiraation on the llth. He 
stated that at 1 p. M. on the 9th the 
Sub-Inspector arrested his three peons 
whom he had posted to prevent an 
escape-channel being made to the 
privy of Anant Ram, took them to 
Anant Ram’s shop, bound them and 
marched them to hajat and had the 
escape channel for the privy opened 
by Anant Ram’s orders. 

The Magistrate directed a local en¬ 
quiry by Lieutenant Sahi, Deputy 
Magistrate who reported on the 17th 
January that the case of Anant Ram 
versus Hansidhar should proceed and 
the complaint against the Sub Inspec¬ 
tor might be dismissed. The escape 
channel he found, was an old one, 
the occurrence of the 7th January 
true and the Sub Inspector’s arrest of 
petitioner's peons on the 9th unexcep¬ 
tionable. 

The three peons were placed on 
trial on a charge under 3. 448. The 
parties however compromised that 
case and the accused were acquitted. 

Thereafter the Sub Divisional Magis¬ 
trate took up consideration of the 
complaint, and relying on the report 
of the Deputy Magistrate that it was 
intentionally false and made as a de¬ 
fence to the true case against the pe¬ 
titioner’s peons dismissed it under 
S. 203 and called upon the complainant 
to show cause why he should not be 
prosecuted for maliciously instituting 
a false oase in his Court. Cause was 
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shown by the petitioner and his plead¬ 
er, and the Magistrate having set out 
that there was no reason for distrust¬ 
ing either the enquiring Magistrate’s 
or the Sub Inspector’s conclusions and 
evidence, held that thfre was reliable 
evidence to prove that the petitioner’s 
statements that there was no escape 
channel, that he told his servants to 
prevent any one making such a chan¬ 
nel and that the Sub Inspector had 
such^ a channel opened by Anant 
Rams men under Anant Ram’s orders 
were deliberately and maliciously 
false and that the case was brought 
knowing that there was no just or 
lawful ground for such a charge, and 
he accordingly made the order in res¬ 
pect of which the revisional jurisdic¬ 
tion of this Court is invoked. 

Mr. G. C. Pal on behalf of the peti¬ 
tioner contends 1 1) that no prosecu¬ 
tion could legally be directed upon 
evidence recorded under S. 202, (2) 
that a prosecution for an offence 
under S. 211 is illegal if the com¬ 
plainant has noi. been given an oppor¬ 
tunity to adduce all his evidence in 
support of his case and (3) that no 
prosecution should proceed pending 
the decision of the Civil Court regard¬ 
ing the Civil rights of the parties. 


Tue first contention is in my opi¬ 
nion not well founded. The opinion 
of Sundara Aiyar, J. in In re 
Kachi Malar Labhai (1) is quoted in 
support of the proposition. This opi¬ 
nion is short of authority by the 
fact that in the same case Ayling J. 
expressed the contrary view remark¬ 
ing that the wording of S. 476 is wide 
enough to cover the consideration of 
other than strictly legal evidence, 
and by the further fact that when 
Sundara Aiyar, J. expressed the opi¬ 
nion that it would be illegal to grant 
a sanction under S. 195 based solely 
on an investigation conducted under 
S. 202 whether by a police officer or 
by the Magistrate himself. Spencer J. 
again expressed a contrary view. InJ 
my opinion the correct view was ex-J 
pressed by Ayling J. 

(1) [1911] 21 M.L.J. 795—10 M.L.T. 

47—(1911) 2 M.W.N. 9—12 Cr. 

L.J. 323—10 1.0. 619. 
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The third contention also is with- 
out merit. The history of the matter 
as set out aboTe, shows that delay in 
determining whether the petitioner 
committed an offence under S. 211 as 
a counterblast to an occurrence which 
took place prior to the institution is 
strongly contraindicated. 

The second proposition also can¬ 
not be accepted in the broad form in 
which it is stated. But there are 
certain special circumstances in tbis 
case. The Magistrate as he states 
acted partly on the police report 
which was subndtted by an officer 
whose conduct was assailed. Again 
it cannot be assumed that the charge 
under S. 448 was true because it was 
compromised. It was, moreover com¬ 
promised before the defence evidence 
was recorded. Accordingly the Ma¬ 
gistrate would have exercised a sound 
discretion in accepting the evidence 
to establish the truth of his complaint 
which the petitioner preferred when 
showing cause against the proposed 
order under 3. 476. There are also 
points in the cross-examination of 
witnesses in the case under S 448 
which appear to merit consideration. 

In all these circumstances, I hold 
that the order for prosecution should 
be set aside. But it will be open to 
the Sub-Divisional Magistrate to pass 
an order under 3. 476 if after hearing 
any evidence whigh the petitioner 
adduces he considers that the ends of 
justice require such order. 

Application olloxotan 
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Foster, J. 

Kiran Sarkar an i another —Peti¬ 
tioners. 



King Emperor—Opposite 


Party. 


Criminal Rev. No. 264 of 1923, 
Decided on 8th June 1923, from the 
Older of the Sub-Deputy Magis¬ 
trate, Hazaribagh. D/- 11th April 1923. 


Criminal P, C., S. 409—Ordtr under Sit 
Criminal P. C. before accuted was served with 
summons is a bar to fresh complaint on the same 
facts. 

The CoToplainaDt L. filed a oriminiU 
oomplaiot on the S2Dd January 1923 against 
K. and the order of the mSoistrate was 
that the accused should be summoned under 
426 Penal Code for the 23rd January. On 
that date neither party appeared. The oom- 
plainant was ill and the aoused K. had 
received no summons. The Magistrate there¬ 
upon recorded an order of acquittal under 
8. 247 Criminal Procedure Code On the 
17th February 1923, L. filed a second cri¬ 
minal complaint on exactly the same subject 
matter and against the same accused K. as 
the previous complaint. 

Held. That the order under S. 247,D/-23rd 
January was a final order of acquittal which 
operated as a bar under S, 403 36 M. 363 

(P. 141 C, 2] 

B, N. Mitter —for Petitioners. 

S. .V. Banerji—for the Crown. 

Foster. J.—The complainant Ladha 
Manjhi filed a criminal complaint on 
the 2nd January 1923 against Kiran 
Sarkar and th« order of the Magis¬ 
trate was that the accused should 
be summoned unCer S. 426 of the 
Indian Penal Code for the 23rd 
January. On that date neither party 
appeared. The complainant was ill 
and has since produced a medical 
certificate to prove the fact; and the 
accused Kiran Sarkar had received no 
summons. The Magistrate there¬ 
upon recorded an order of acquittal 
under S. 247 of the Criminal Pro- 
je^jreCode. On the 17th February 
1923 Ladha Manjhi filed a second 
crirninul complaint on exactly the 
same subject matter and against the 
same accused Kiran Sarkar as the 
previous complaint. The accused 
Kiran barkar appeared and filed a 
petition asking the Court to dismiss 
the complaint on the ground that he 
had been already acquitted. The 
Magistrate rejected this petition, 
his reason being that S. 403 of the 
Criminal Procedure Code can only 
come into operation when a person 
has been tried*’ by a Court and 
convicted or acquitted. The Magis¬ 
trate expressed the opinion that the 
word tried could only be applied 
whtn an accused was brought before 
the trying Court and put in peril of 
conviction. The accused Kiran 
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Sarkar is now moving this ^iourt in 


revision in respeci of the order of the 
Magistrate refusing to apply S. 403 
of the Criminal Procedure Code to 
his case. 

I have no hesitation in holding 
that the magistrate’s order is in¬ 
correct The question is whether 
Kiran Sarkar has been tried and 
acquitted. Looking at Chapter XX 
“Of the trial of summons cases by 
Magistrates’* we see that it is headed 
by S. 241 “The following procedure 
shall be observed by Magistrates in 
the trial of summons-cases”. S. 242 
to 246 certainly portray a trial of the 
nature referred to by the learned 
Magistrate where the accused ap¬ 
pears, shows cause, the evidence is 
heard and he is either acquitted or 
convicted. But that is not tne whole 
of the Chapter describing the pro¬ 
cedure for the trial of summons-cases. 
There are the provisions of Ss. 247 
and 248.1n regard to these two sections 
I cannot understai d how either on the 
wording of the section or on general 
principles it can be asserted for a 
moment that the accused must either 
be present or must have been sum¬ 
moned to Court. A complainant may 
come into Court even before process 
has been served upon the accused 
and withdraw the complaint or he 
may imply a withdrawal by absent¬ 
ing himself. In both cases the only 
restraint upon his discretion in the 
matter is the general control of the 
(Jourt, the Magistrate may refuse 
permission to withdraw, or if the 
complainant absents himself he may 
adjourn the case without taking 
notice of the complainant's absten¬ 
tion. On the other hand, the Magis¬ 
trate may, and he would ordinarily, 
follow the wishes of the complainant, 
who, it should be remembered, is in a 
summons-case ordinarily the person 
in charge of the conduct of the case. 
Here the complainant Lodha Manjhi 
had notice of the date and was in 
charge of the conduct of his own 
case; he did not appear, and the 
Magistrate, quite within his juris¬ 
diction, acquitted the accused. The 
fault in the argument of the learned 
Vakil who has opposed this petition 
is that he lays stress upon a matter 
which is only of secondary impor- 
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tance. if of any importance at all, 
namely, the presence or absence of 
the accused. The important matter 
for an order under S. 24? of the Cri¬ 
minal Procedure Code is the presence 
or absence of the complainant. In 
my opinion the order under S. 247 is 
a final order of acquittal which 
operates as a bar under S. 403 of the 
Code. I am prepared to follow in 
this respect Ouijyilapu Pa'htaya^ In 
fe (I). Another Madras ruling In re 
Afut/itamoopan (2) that has been 
quoted does not appear to me to be of 
much value for the de''dsion of the 
present case. In that case the 
Magistrate had received a charge 
sheet from the Police recommending 
proceedings under S. 107 of the Code 
of Criminal Procedure and he endor¬ 
sed the charge sheet with an order 
acquitting the accused. When a 
second proceeding was instituted the 
parties quite incorrectly appealed to 
the terms of S. 403 of the Code which 
in fact has no bearing on proceedings 
under Chapter VIII. But in that 
judgment there is a remark that 
neither an order of discharge nor of 
acquittal can properly be made in a 
case where the accused has not been 
directed to appear at all. In the 
present case the accused had been 
directed to appear in the order passed 
upon the complaint. The ordtr had 
certainly not reached the accused, 
but. as I have shown before, that is 
not necessary where the Magistrate 
proceeds under S. 247 or S. 248 in the 
course of the trial. 

The pe ition is allowed, the order 
of the Sub Divisional Magistrate is 
set aside and it is declared th^t the 
petitioners have been duly tried and 
acquitted in the sense of S. 403 of the 
Criminal Procedure Code. The pro¬ 
ceedings in this case will be quashed. 

Petition allovoed. 


(1) [i911] 34 Mad. 253—9 M. L. T. 
93-12 Cr. L. J. 41—9 1. C. 
253. 

(2) [I9i3] 36 Mad 31 5—14 O. L. 
J. 559—21 C. C. 159. 
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Macpherson, J. 

Dehi Singh and others — Peti¬ 
tioners. 

V 

King Emperor —Opposite Party. 

Criminal Rev. No. 278 of 1933, 
Decided 30th May 1923 from the 
conviction and sentence by Dy. 
Ma^. 1st Class, Arrah, D/-6th Feb¬ 
ruary 1923. 

Criminal P. C,, 8. SS7—^Defence witnesses — 
All must be summoned-Accused's failure to pay 
costs IS no excuse 

Tbe provisioQ that the Magistrate shall, 
save in exceptional circumstances, issue pro¬ 
cess on the defence witnesses is mandatory. 
The exception arises when the Magistrate 
considers that the application of the accused 
should be refused on a special ground which 
must be recorded in writing. Tbe inability 
or even refusal to pay tbe costs of the 
witnesses would not be adequate ground 
in a warrant case. 3 A. 392, 26 B. 412, 
31 M. 131 Ref. IP 113 C IJ 

YuntLS and J. N. Sen Gupta —for 
Petitioners. 

S, P. Varma —for the Crown. 

Macpherson, J.—This rule has 
been issued to consider the legality 
of the conviction of the four peti¬ 
tioners under S, 448 of the Indian 
Penal Code and of the first petitioner 
also under S. 379. 

Of the petitioners the first two are 
brothers, the third a boy of sixteen 
is the son of the first p^'titioner and 
the fourth is a servant of the others. 
Villages Fauna and Araila which lie 
on opposite sides of a District Board 
road belong to the Raja of Surajpura 
except to the fxtent of eight pies in 
Araila of which two pies belong to 
the petitioner Debi Singh. There is a 
dharana there at which the ‘ ullocks 
of baiparis are accommodated at 
night and a toll is levied. The right 
to collect this toll was leased on 
behalf of the Surajpura estate for 
seven years tenninaling at the last 
Dasahara day to Debi Singh who ac¬ 
commodated the baiparis and their 
bullocks in a part of his own house. 
Since the last Dasahara the Raja 
nas^ rented a house of Damri Sahu 
which appearently was also a 
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dharana prior to 1915 and has 
through his servants realised the 
toll direct from the baiparis. The 
case for the prosecution was that 
some 8 or 10 days after the Dasahara 
the accused trespassed into the com¬ 
pound of the rented house, began to 
induce the baiparis to go to the 
dharana of Debi Singh inspite of the 
remonstrances of the Raja’s servants, 
abused the complainant who was the 
chaprasi in charge and forcibly drove 
the bullocks to Debi Singh’s dharana 
and took away the turban and jhola 
(bag) of the complainant containing 
three or four annas collected as toll 
that day. On these allegations the 
accused were convicted and sentenced 
as above. 

It is urged on behalf of the peti¬ 
tioners that the conviction cannot 
stand because the Magistrate failed 
to comply with the provisions of 
S. 257 of the Code of Criminal Pro¬ 
cedure. On the 14th December 1922, 
when the accused entered on their 
defence, they filed a list of 20 witnes¬ 
ses including the Raja of Surajpura 
and a deputy magistrate who had 
held a local enquiry in the case under 
S. 202 of the Code. The trying 
Magistrate wrote on the list “Cost 
to be deposited and he (presumably 
Debi Singh) should explain for what 
evidence he has summoned the Raja 
Sahib. The list should be curtailed.” 
On the following day the accused 
filed a petition containing a list of 
11 witnesses and stating that they 
could not afford to pay the costs of 
the witnesses which had been a**- 
sessed at Rs. 80/-. The order of the 
Court was * Nos, 2 to 10 may be sum¬ 
moned for the present but not the 
Deputy Magistrate and tbe Raja” 
In the order dated the 30th January 
on the order-sheet it is noted that the 
defence close their case”. 

contends on the authori- 
ty of Sat Narain, in the matter of{l) 
Emperor v. Purshottam (2) and 
Narayan Mudaly v. Emperor (3) that 


(1) ri 881 ] 3 All. 392. 

(2) [1902] 26 Bom. 418—4 Bom. 

L. R. 38. 

(3) [1908] 31 Mad. 131—7 Cr. L. J, 


Debi Singh t. empbrob 
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m the circumstances the conviction 
is bad since the magistrate was bound 
to issue process to the defence 
witnesses unless he considered that 
the application should be refused on 
the ground that it was made for the 
purpose of vexation or delay or 
for defeating the ends of justice and 
unless he recorded such ground in 
writing. The reply of Mr. S.P. Varma 
is that the facts appearing on the 
record show that the Magistrates 
opinion was that the application had 
been made foi the purpose of vexa¬ 
tion. Reference is also made to the 
case of Nilkantha v. Queen Emperss 
(4) in which it was held that it lies 
upon the party which thinks him¬ 
self aggrieved to show the Court 
that the ends of justice had been 
in some way frustrated in con¬ 
sequence of the refusal to recall 
witnesses. That case however is not 
really relevant here as the matter 
before the Court wa^^ one of recall of 
witnesses and indeed it is in that 
regard that the proviso to S. 257 (1) in¬ 
troduced in the Code of 1898 affirms 
the view taken in the case. 

The conclusion at which I have 
arrived is that the irregularity in 
procedure was such that the con¬ 
viction cannot stand. There has 
been a plain departure from the law. 
The provision that the Magistrate 
shall, save in exceptional circum- 
3t?'nces, issue process on the defence 
witnesses is mandatory. The excep- 
Itiou arises when the Magistrate 
considers that the application of the 
accused should be refused on a 
special ground which, moreover, 
must be recorded in writing. In the 
present instance, the Magistrate has 
recorded no such ground for his 
refusal. Nor can it be clearly gather¬ 
ed from the record of his proceed¬ 
ings what his view was or that any 
legal ground existed If the record 
itself showed a legal ground or 
perhaps if it appeared that there was 
absence of prejudice, this Court 
might refuse to interfere in revision. 
But the inability or even refusal to 
pay the costs of the witnesses would 
not be adequate ground in a warrant 
case and no inference can be drawn 
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either that the accused failed to state 
orally to the Magistrate the reason 
why they desired process in respect 
of the Raja or that the Magistrate 
considered that there was ground 
such as is set out in S. 257 for refus¬ 
ing process. It may be that the 
Raja’s name was included for the 
purpose of vexation, but there is 
nothing to show that such was the 
Magistrate’s opinion more particular¬ 
ly as he also refused to summon the 
enquiring Deputy Magistrate in res 
pect of whom it is difficult to see 
why he should be summoned for the 
purpose of vexation, or, as he was 
then at Arrah, for the purpose of 
delay, and in respect of whom a 
demand for deposit of costs would 
be decidedly unusual. 

It is to be observed also that in 
this case the trying Magistrate 
refused process “for the present” and 
afterwards failed to pass any definite 
order. The curtailment of their 
list of witnesses by the accused at 
the suggestion of the Court also 
goes some distance to show that 
they did not intend to be unrea¬ 
sonable. 

The conviction is set aside and the 
case is remanded to the Magistrate 
to dispose of the application under 
S. 257 according to law, and, whether 
or not he issues process against the 
two witnesses named, or either of 
them, to record a fresh judgment in 
the case. 

Application alUywe.i. 
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Maopherson, J. 

Jasuram Marwari and others — 
Petitioners, 

V. 

King Emperor —Opposite Party. 

Criminal Rev. No. 328 of 1923, 
Decided on 19th June 1923, from an 
order of the Deputy Magistrate, 
Monghyr, D/- 31st January 1923. 

Penal Code, S. US—Accused having title to 
the disputed property and therefore taking 
possession from complainant by force — Unlau' 

ful assembly is formed. 

The complainant 00 k sattleinant froni 
the landlord of a pieee of waate 


(4) [1893] 20 CaU 469. 
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land iii Jannar; 1933, obtained permit- 
■ion from the muoicipality in May to erect a 
fuel gola upon it, and sold fuel there for several 
montbi until the 11th October when a mob of 
some 20 persons including the petitioners 
came to the plot and cleared itof the fencing 
and all its contents. The trial Court found 
that the complainant was in actual peaceful 
poseefS’^n of the disputed land, and that 
although the petitioners and others had right 
and title to the same they were not in acual 
physical possession but without justidcation 
came to the land to assert possession by f *rce 

IP 144 C 31 

fleidt that they formed an unlawful assem¬ 
bly. 

fr. C. Fal —for Petitioners. 

Macpherson, J.—This is an appli¬ 
cation for revision of the conviction 
of the four petitioners by the Deputy 
Magistrate of Monghyr, of an offence 
under S. 143 of the Indian Penal 
Code and the sentence of fine of Rs. 
60/- each, which conviction and 
sentence have been upheld on appeal 
by the Sessions Judge of Monghyr. 

The facts alleged were that the 
complainant Jawahir Halwai took 
settlement from the landlord of a 
piece of waste land in Jaraalpur 
bazar in January. 1922, obtained 
permission from tbe municipality in 
May to erect a fuel gola upon it, and 
sold fuel there for several months 
until the 11th October, when a mob 
of some twenty persona including the 
petitioners came the to plot and clear¬ 
ed it of the fencing and all its 
contents. The trial Court found that 
the complainant was in actual 
peaceful possession of the disputed 
land,^ and that although the 
petitioners and others have right and 
title to the same, they were not in 

possession but with¬ 
out justification came to the land to 
asserts possession by force. In appeal 
the learned Sessions Judge found 
that there could be no doubt that the 
complainant actually “ managed to 
obtain possession of the land ** in 
dispute in January, 1922, and was in 

possession thereof on the date of 
occurrence ; even if the petitioner 
Jasuram had title it was not clear 
that h« had actually obtained pos¬ 
session at any time of the small plot 
of party land in dispute and it was 
certainly the complainant who was 

poesesaion at the date of occur- 
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rence. He found also that the occur¬ 
rence took place and the complain¬ 
ant’s gola had been demolished as 
alleged, and that the four petitioners 
were members of the unlawful 
assembly, the common object of which 
was to take possession by criminal 
force or shew thereof of the land on 
which complainant had his gola. 

It is contended that upon the facts 
found the case does not come within 
the definition of unlawful assembly 
inasmuch as the land being the pro¬ 
perty of the petitioner Jasuram, the 
complainant was a trespasser whom 
Jasuram was entitled to eject from 
the land. I am unable to accede to 
this contention. In the first place it 
is not quite clear on the findings of 
the learned Sessions Judge that this 
small part of waste land was within 
the area purchased by Jasuram. But 
even if it was, the finding is that he 
certainly had not been in possession 
for many months while the complain- 
ant had been and had carried on his 
gola on the land. Possibly Jasuram 
may have a right to eject complain¬ 
ant from the plot by civil process. 
But he IS not within his rights when 
he takes a mob of men and forcibly 
clears the person in possession of the 
land in respect of which he has only 
title without pessession. The right 
of private defence of property does 
not avail him ; S. 99 of the Penal 
Code expressly sets out that there is 
no right of private defence in cases 
in which there is time to have 
recourse to the protection of the 
public authorities who in this instance 
were close by. That right does not 
cover a case of taking or retaking 
possession by means of criminall 
force or show of criminal force as in 
the present instance. 

In my opinion the learned Sessions 
Judge was entitled upon the record 

conclusion 

of fact at which he has arrived he 

has correctly applied the law to tL 

i&ct9 ftzid IQ ^ A 

e is no reason to 

interfere with his decision. 

The application is rejected. 

Application rejected. 
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Kdlwant Sahay, J. 

Akal Mahtotiand others —Petitioners. 

V 

Mahabir Mahton —Opposite Party. 

Criminal Rer. No. 452 of 1923, De¬ 
cided on i3th August 1923, from an 
order of the Sub-divisional Magistrate 
Dinapur, Df-13th July 1933. 

(а) Criminal Pro. Code, S. 144^AppHe^ only 
in urgent cases of danger. 

8.114 is applicable only to temporary orders 
in urgent cases of nuisance or apprehended 
danxer; Ik is not applicable incases where 
there is a dispute as to land for the settlement 
of which S. 145 provides the proper remedy. 3 J 
0. 936 and 48 LC. 3l2 Ref. [p. it$ c. 3J 

(б) Criminal Pro, Code, o', m—Order wholly 
without jarisdiction^High Court will interfere.. 

Although under Clause (4) of S. 144 Cr. P. C 
it is incumbent on the petitioners to go in the 
first instance before the District Magistrate 
before coming up in revision to the High Court 
and ordinar ly that is the practice in the 
High Court still the High Court will interfere 
where the order of the Sub-divisional Magis¬ 
trate is wholly without jurisdiction. 1912 Pat. 
435 F.B. Foil. [P. U7 C. 1] 

Bhaguoan Prasad —for Petitioner. 

S, Deyal —for Oppoiite Party. 

Kuiwant Sahay, J.—The petitioners 
were the first party in a proceeding 
under S. 144 of the Code of Criminal 
Procedure. The facts set out in the 
application for revision filed in this 
Court are shortly those: One Laoh- 
man Lohar and Sahdeo Lohar had a 
holding of one acre thirteen decimals. 
On the i4th April, 1920 these two 
persons sold their holding to Doma 
Gope and Ram Keshwar who pur¬ 
chased the holding half and half and 
it U alleged that they paid oif an 
incumbrance upon this property cre¬ 
ated by their vendors. On the 3rd 
June, 1920 Doraa sold his half share 
to Akal Mahto who is the petitioner 
No. 1 in this case. It is alleged that 
the mortgage bond paid off by Doraa 
and Rarakeshwar was handed over to 
Akal and the original deed dated the 
14th April 1920 remained with Ram- 
keshwar. Ramkeshwar is alleged to 
have lost the original deed and on-the^ 
18th May 1922' he lodged an informa- 
1924 P/19 & 20 


tion before the Police stating the fact 
of the loss and asking the Police to 
enquire into the matter. On the 14th 
December 1923 Ramkeshwar sold his 
half share in the holding to two per¬ 
sons, Bhusa Mahto and Bhadai Sah 
who are the petitioners Nos. 2 and 3 
in the present application. On the 
25th May 1923, the opposite party 
Mahabir Mahto served a notice on 
Uoma stating that he had come to 
know that fie was going to transfer 
the property and forbade him from 
doing so on the allegation that Doma 
was really the Farzidnr of Mahabir 
Mahto. As a matter of fact Doma 
had already sold his share to Akal 
Mahto on the 3rd June, iHiO and the 
notice was given by Mahabir to Doma 
about three years after Doma had 
already sold his share on the 15th 
June 1923. The Police submitted a 
report before the Sub divisional Ma¬ 
gistrate of Dinapore staling that there 
was a likelihood of a breach of the 
peace relating to the possession of 
the land in dispute and recouimending 
proceedings under S. 145 of the Code 
of Criminal Procedure. On the 2nd 
July, 1923, the petitioners filed what 
is stated in the order-sheet a “protest 
petition’*, whereupon on the same 
date, the learned Sub-divisional Ma¬ 
gistrate made an order for issue of 
notice under S. 144 of the Code of 
Criminal Procedure on both parties 
not to create a breach of the peace 
in respect of the land and fixed the 
13th July for showing cause. On the 
13th July, without taking any evi¬ 
dence, the learned Sub-divisional 
Magistrate made the order absolute 
as against the first party who are the 
petitioners in this case. Against this 
order the petitioners came up in revi¬ 
sion to this Court. 

Now, the learned Sub-divisional 
Magistrate states that he was abso¬ 
lutely convinced that the first party’s 
claim was really frivolous and was 
based simply on the fact that their 
names are entered as farzldars in the 
sale deed dated the 14th April, 1920. 
The learned Sub-divisional Magis¬ 
trate seems to be under a complete 
misapprehension on this point. The 
deed of sale of the 14th April 1920 
stands in the name of Doma and 
Ramkeshwar. The names of the 
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first party are not to be found in this 
deed and it is stated that there is no 
mention in iliis deed about the pur- 
chasei'S being fa'zvfars for anybody 
else. Then the learned Sub-divisiona) 
Magistrate .'^ays. “There have been 
two sale-deeds of later d ites purport¬ 
ing to retransfer the property and 
one of those is by the fi!rst party 
dated December, 1922”. Here again 
the learned Magistrate appears to be 
under some nisapprehension. The 
deed of December 1922, is the one by 
which Rinkeshwar sold his half 
share to Bhusa and Bhadai who were 
the first party in the present pro¬ 
ceeding. There was no sale-deed by 
the first party; it was in favour of the 
first party, and it was not a retrans¬ 
fer, but a conveyance by Ramkesh- 
war and Doma to the present peti¬ 
tioners. The learned Magistrate then 
proceeds and observes that the claim 
of the first party is that he lost the 
deed of sale of April 1920 and that 
the second party is falsely claiming 
on the strength of it. Here again the 
learned Sub-divisional Magistrate is 
in error. The first party never alleged 
that he had lost the deed of sale. The 
deed of sale was alleged to have been 
lost by Rahikeshwar, the vendor of 
the petitioners Nos. 2 and 3 and be 
is alleged to have lodged an informa¬ 
tion of the loss before the Police in 
May, 1922. 

The learned Magistrate then says 
that he cannot believe that a party 
would steal a document which did not 
contain his name and claim on the 
strength of it, and he says that the 

converge is much more probable. In- 
stances are not infrequent when docu¬ 
ments of title have been lost and have 
been found to be in possession of 
persons who have really no title to 
the property covered by them, and 
this matter can only be finally deter¬ 
mined after taking evilence adduced 
by the parties. 

Now, this is the whole of the judg¬ 
ment of the learned Magistrate, and 
upon these facts he held that posses¬ 
sion was undoubtedly with the second 
par»y and he made the notice ab¬ 
solute for two months as against the 
first party. 

It has been contended by the learn¬ 
ed Vakil for the petitioners that the 


order made by the learned Sub-divi¬ 
sional Magistrate is without jurisdic¬ 
tion. He says under S. 144 of the 
Cr. P. C- the Magistrate had no juris¬ 
diction to make any order unless and 
until he was satisfied that there was 
apprehension of a breach of the 
peace and that immediate prevention 
or speedy remedy was desirable. 
There is no indication in the judg¬ 
ment that such circumitances existed 
in the present case. On th.e other 
hand the learned Vakil relies upon the 
Police report which recommended, 
proceedings under S. 145 of the Code 
of Criminal Procedure and not under 
S. 144. He relied on the case of Karoo 
Lai Saj'iwal v. Shayam La' (1) for 
the proposition that before a Magis¬ 
trate can take action under S. 144 of 
the Code of Criminal Procedure he 
must be of opinion that immediate 
prevention or speedy remedy is neoes- 
sarj, and when he has made up his 
mind that it is so, he must state the 
material facts in the order, and where 
a Magistrate passed an order direct¬ 
ing the second party not to interfere 
with the first party in the cultivation 
oXhis Khas land or the collection of 
rents from .his under-tenants and it 
did not appear from the proceedings 
that he wis of opinion that im¬ 
mediate prevention or speedy remedy 
was necessary and the order made 
did not state the material facts of the 
case, it was held that the order was 
bad and it was set aside. He further 
relies on the case of Lachman Rom 
V. Dhiru Dusalh (2) where Mr. Jus¬ 
tice Muilick lays it down as a pro¬ 
position of law that 3. 144 of the Code 
of Criminal Proieduro is applicable 
only to temporary orders in urgent 
cases of nuisance or apprehended 
danger; it is not applicable in cases 
where there is a dispute as to land 
for the settlement of which S. H 5 pro¬ 
vides the proper remedy. In my 
opinion the learned Vakil is right in 
his contention and the authorities 
cited by h.m support his contention. 

tron the order of the learned Ma- 
gistrate it is not at all clear that the 
case was of such an urgency as to 


(1) [1905] 32 Cal. 935—9 C.W.N. 864- 

Cr.L.J. 215. 

(2) [1918] 19 Cr.L.J. 1002-48 I.C. 342 
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require action under S. 144 of the 
Code of Criminal Procedure. More¬ 
over, the learned Magistrate really 
makes an order as regards possession, 
and he holds that the second party is 
undoubtedly in possession without 
taking any evidence on the point and 
witho'it considering the documents 
prod iced or which might have been 
produced by the parties if a proceed¬ 
ing under S 145 had been initiated. I 
am therefore of opinion that the order 
of the learned Sub-divisional Magis¬ 
trate cannot stand and it must be -et 
aside. If there is any apprehension 
of a breach of the peace it will be 
open to him to initiate proceedings 
under S. 145 of the Code. 

A preliminary objection is taken 
by Mr. Shiveshwar Dayal who ap¬ 
pears for the opposite party that the 
application to thi-j Court is not 
maintainable as under clause (4) of 
S. 144 Or. P. C. it was incumbent on 
the petitioners to go in the first ins¬ 
tance before the District Magistrate 
before coming up in revision to this 
Court., No doubt the District Magis¬ 
trate had full power to rescind or 
alter the order made by the Sub-divi¬ 
sional Magistrate, and the ordinary 
practice in this Court is that in cases of 
orders made under S. J44 Cr. P. C. 
the parties against whom the order 
is made should in the first instance 
approach the District Magistrate be¬ 
fore coming up to this Court. Here, 
however, the learned Vakil for the 
petitioners argues that the order of 
the learned Sub-divisional Magistrate 
is wholly without jurisdiction. In the 
Full Bench case of Shebatak Singh v. 
Kamaruldin Manda^. (5) it was argued 
that the order complained of in that 
case as originally made by the De¬ 
puty Magistrate was one which was 
outside ihe scope of S. 144 clause (1) 
and was made without jurisdiction 
and that in such circumstances it 
should not be treated as an order 
made under that Section at all, but as 
an unauthorised order made without 
jurisdiction and that this Court should 
exercise its power of Superintendence 

(3) 19^2 Pat.435—2 Pat. 94—1 Pat. 
L.R. Or. 2—3 P.L.T. 573—(1922) 
P.H.0.0. 241—23 Or.L.J. 549— 
68 LC. 149 (F.B.) 
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u der S. 107 of the Government of 
India Act and sot aside the order 
and in considering this argumerit His 
Lordship the CViief Justice observed 
as follows:—“No doub!: this Court has 
interfered and exercised its jurisdic- 
t’on in such ca-es and if it could be 
shown that the order in the present 
case did not come wit'nn the powers 
conferred by the dr.-t cUusu of S 144, 
we should be entitled to interfere and 
set it aside.” Similar observations 
were made by the other learned, 
Judges who composed the Full Bench, 
and as in the pres mt case it has been 
found thiit the order made was with¬ 
out jurisdiction, the preliminary ob¬ 
jection cannot prevail. The result is 
that the order of the learned Sub-divi¬ 
sional Magistrate is set aside. 

Order set aside. 
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bucknill and Ross, JJ. 

Nathuni Rui and others — Appel¬ 
lants. 

v. 

Sir Rameshwar Singh Bahadur-H^s- 
pondent. 

S. A. Nos. 398-457, 554-569, 571-636, 
638 657, 659-699 and 785 of 1921, decid¬ 
ed on the 23rd April, 1123, from the 
decision of the Dt. J., Dharbhanga, 
D/- 7th October, 1920. 

(а) f^ractice^Cuatom—Custom alleged by 
defendan* not proved but plaintiff's evidence 
fthotoed narrower cu'^tom—Court can find it. 

Where defeidants alleg^^d • custom which 
they failed to prove but from evidence given on 
behalf of the plaintid to rebut the evidence on 
behalf of the defendants, it was apparent that 
a custom bad been proved of the same type as 
that which the uefeudants bad alleged but of a 
narrower compass. 

Held, th.'it although the entire custom alleg¬ 
ed by defeQd.inta did n>t exist yet Court could 
find that a matonal part of it did exist. 

IP. 156 C. 1, 3J 

(б) Civil P. C., S. 100 — Con->iruction of 
documents (the basis of custom) is a question of 
law. 

In Second Appeal generally High Court 
should not conitider whether or not the lower 
Courts have taken a right view of evidence in 
coming to findings of fact, but tb»ooDStniotion 
of documents upon which tbs Courts below 
mainly base their view that a custom was 
shown, can certainly be considered bv High 
Court in order to see whether their meaniug 
has been rightly interpreted. IP. 157 C. 1] 
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Held, upon a construction of the KabuUyata 
that though as a tuatter of practice the plaintift 
had been in the habit of allowing, upon appli¬ 
cation, a tenant to sell and appropriate half of 
tbeTalue of the timber of a tree which had 
been cut down with the plaintid'e oonaent yet 
this practice could not be under the oiroum- 
stances regarccd ae capable of teirgcrystal¬ 
lised into a custom recognizable by law. 

IP. 158, C.l] 

(c) Landlord and Tenant—Right to timber 
in absence o/ custom belongs to landlord. 

Where a relationship of landlord and tenant 
exists, th<^ property in trees and their timber 
lies with the landlord and if any custom, devi- 
ating from this general proposition, is alleged 
it must be proved, conclusively by those who 
maintain it. (P. 149, C. 1] 

(d) Custom - Proof—Wider custom firovid 
than alleged is vhoVg useless but smaller than 
alleged can be proved. 

Evidence to prove e custom must not only be 
consistent with the custom which is alleged 
but must also prove a custom which is not 
wider than that alleged. If the evidence tends 
to prove a custom wider than which is alleged, 
the party seeking to establish the custom is not 
at liberty to adopt part only of the evidence 
and to reject the rest. But this proposition 
does not neoes>-a'*ily tend to establish the con¬ 
verse ; namely that if a broad custom is plead¬ 
ed the existence of a lesser custom could not, if 
proved, be ound. [p. 154 . C. 2] 

(e) Wt rds—Agachha means useless for fruit- 
bearirg or as f^m6er. 

Agachha moans useless or valueless for fruit, 
bearing or timber purposes. Trees such as boar 
useful fruit or are utilizablo as timber fall 
within the class over which the proprietor has 
fights. (P 158, c. 2] 

L, N, Singh and D. P. Singh - for 

Appellants. 

8, SvUctn Ahmed, Murari PraHad and 
R. H, Jha —for Respondents. 

Bucknill, J.—An important ques¬ 
tion is involved in these numerous 
second appeals from, and applications 
in Civil HevUicn relating to, a deci¬ 
sion of the District Judge of Dar- 
bhanera dated the 7th October. 1920 
modifying a decisioTt of the Subordi¬ 
nate Judge of that placedaled the 31st 
of March of the sarao year. There are 
also cross-appeals by the respondent. 
The facts are substantially similar in 
all the suits and are extre.i.ely simple. 

The plaintiff is the Maharajdhiraj 
of Darbhanga and the defendants are 
occupancy rayatfi in a Mama called 
Narar, Darbhanga, belonging to his 
estate. The dispute is simply as to 
whether the defendants can cut down 
and appropriate trees on the land 
iWhioh th,ey occupy. 


Now in bis plaint in second appeal 
No. 398 of 1921 (to the papers in 
which I, throughout, shall, for con¬ 
venience, alone refer), the plaintiff, 
after reciting that Mauza Narar be¬ 
longs to him in his proprietary inter¬ 
est and that the defendants are KashU 
kars under the Ticca system, alleges 
that they have legally no connection 
and concern with the timber of the 
Mango, Jack fruit, Si so, Pithi, Babul 
and Gamhar trees, which were or are 
still, standing on the land occupied by 
the defendants and when any such 
trees are cut or fall down the plaintiff 
is legally entitled to appropriate the 
entire timber thereof. The plaintiff 
then details the alleged breaches of 
his recited rights and, after setting 
out the value of the timber wrongly 
appropriated by the defendants, pray¬ 
ed for the following reliefs :— 

(^/) that on adjudication of title it 
might be held by the Court that the 
entire timber of the trees standing on 
the gachhi of t' e defendants belongs 
to the plaintiff after they happen to 
fall or are cut down and that the 
defendants have no connection and 
concern wha’ever therewith. 

(6) that it might be held by the 
Court that the defendants had, with¬ 
out any right, cut down the trees and 
appropriated the timber thereof as 
detailed in his plaint, and that he is 
therefore entitled to recover damages 
to the amount of the value as indicat¬ 
ed by him. 

The aefendants in their written 
statement alleged that there is a cus¬ 
tom prevailing in the Mama where 
these lands are situated that the Malik 
had no right to the trees standing on 
khap (cash-rent-paying) lands but 
that the tenants are entitled to appro¬ 
priate and Sell tiie entire timber of the 
trees when tney are cut and when 
they fall down. The defendants also 
maintained that the plaintiff’s claim 
was barred by limitation. In addition 
to this the defendants drew attention 
to a suit brought by the plaintiff a 
yhorfc time previously two 

persons named Sondhari Rai and Ba- 

chan Rai in which the same question 
as in^ the present suit had been raised 
and in which he had been unsuccess¬ 
ful. The defendants further put for¬ 
ward certain other contentions, which 
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are not here reall7 material, traver¬ 
sing the allegations as to the number 
of trees alleged to have been cut and 
the value of the timber appropriated 
by them. The pleading in all the 
other cases is substantially the same 
with minor differences which are not, 
before us, of any moment. On these 
pleadings the case went for trial 
before the Subordinate Judge. It will 
be observed that the principal ques¬ 
tion for determination is as to the 
allegation by the defendant? of the 
custom existing in the village under 
which the tenantry have the right to 
out trees and appropriate their timber 
without the permission or assent of 
the plaintiff and without paying him 
any compensation. There is also the 
subsidiary question as to whether the 
plaintiff’s claim was barred by limita¬ 
tion or affected by the previous deoi- 
siou in the case which the defendants 
mentioned in their written statement. 
Now the Subordinate Judge drew up 
numerous issues ; to 5 only of which I 
think it is necessary that I should 
refer. These issues are :— 

No. 3. Is the plaintiff entitled to 
the timber as alleged by him ? 

No. 4. Is there any custom by 
which the ryots are to get the entire 
timber of the trees standing on their 
kcLsht lands ? 

No, 6. Is the suit barred by limita¬ 
tion ? 

No. 8. Are the trees Agachha (use¬ 
less for utilization as timber) as al¬ 
leged by the defendants; if so, can 
the claims lie ? 

No. 10. Is the plaintiff’^ claim bar¬ 
red by estoppel ? 

Now it may be advantageous, before 
attempting to deal with decisions at 
which the Subordinate Judge and the 
District Judge respectively arrived, 
to enunciate clearly the fundamental 
principles of law upon which the con¬ 
sideration of this case must be appro¬ 
ached. It is common ground that, in 
cases where such a relationship of 
landlord and tenant as obtains in this 
case exists, the property in trees and 
their timber lies with the landlord and 
that if any custom, deviating from 
this general proposition, is alleged it 
must be proved conclusively by those 
who maintain it. In these oases the 


plaintiff pleaded general law, the 
defendants pleaded a custom varying 
the general law to the effect that the 
tenants are entitled to cut trees as 
they wish and to appropriate them¬ 
selves the timber thereof Having 
thus defined the law, it m^y now be 
stated that the Subordinate Judge 
found that the plaintiff was entitled 
only to half the timber of the trees 
and decreed the 127 suits in favour of 
the plaintiff on that b.isis but without 
costs. From this decision there were 
appeals and c^ossappeals by the 
plaintiff and the dofend'infcs respec¬ 
tively. The District Judge dismissed 
both without any order as to costs in 
favour of either party; he how¬ 
ever slightly modified the judg¬ 
ment of the Subordinate Judge 
by holding as against the plaintiff 
that some kinds of trees which the 
Subordinate Judge had thought could 
not be regarded as properly falling 
within the category of timber or fruit 
trees (i. e., Agachha) ought not to be 
excluded from that classification. It 
is from this decision of the District 
Judge that these appeals and cross¬ 
appeals have now been preferred to 
this Court. It may be convenient to 
consider and deal first with the issue 
No. 10 relating to estoppel. This 
question relates to what, if any, bear¬ 
ing a decision in a case which was 
brought by the plaintiff against one 
Sondhari Rai and others in the Small 
Cause Court of Darbhanga has on this 
suit; in that action the plaintiff 
alleged a claim similar to that in the 
present cases, against the defendants 
who were in the same position as are 
the defendants in these appeals. No 
evidence was however, there adduced 
on behalf of the plaintiff to rebut cer¬ 
tain testim<'ny which was brought 
forward by the defendants in that case 
to show that the custom under which 
the tenants were entitled to cut the 
trees and appropriate their timber 
existed in this village. It was there 
held that the defendants had proved a 
custom and that the pi lin tiff failed. It 
is, I think, obvious, as is pointed out 
by the Subordinate Judge, that such a 
judgment could not affect any decision 
which ought to be arrived at in the 
present cases; as, here, the, parties 
are entirely different. The matter. 
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however, came to this Court in Maha¬ 
raja Rameshwar Singh v. Sonfihari 
Rai U) principally upon another 
point :—namely as to whether the 
Munsif was right in taking into con¬ 
sideration what is known as the 
“Village Note”; this is a kind of 
memorandum, drawn up by Survey 
Offic ers at the time of Land Settle¬ 
ment operations, which is supposed to 
give some account of, inter alia^ any 
custom which exists in a locality con¬ 
cerned. The “ village note*’ in respect 
of Arau 2 a Narar was said to support the 
defendants’ allegation, but it was con¬ 
tended on behalf of the plaintiff in the 
revisional proceeding before this Court 
that it was of no «vidential value. Mr. 
Justice Jwala Prasad, before whom 
the matter came ruled that the “ vil¬ 
lage note did possess evidential force 
and should not be excluded from con¬ 
sideration.” The Subordinate Judge 
has rightly pointed out that this pre¬ 
vious decision by the Munsif sitting as 
a Small Cause Court Judge and in a 
suit in which the defendants were not 
the same as those in these appeals, 
could not act as res ju /icata ; whilst 
the District Judge has indicated that 
any argument, that an entry in Vil¬ 
lage Note, to the effect that a landlord 
had gi*en up his claim to the value of 
trees on Khap lands paying full Bhit 
rent, could operate as an estoppel 
against him in a suit in which he 
contended to the contrary, must obvi¬ 
ously be fallacious. 

[His Lordship then set out the find¬ 
ings of both the lower Courts with 
their reasons and continued :—] 

Now, before I proceed to consider 
the arguments which have been ad¬ 
dressed to us on behalf of the appel¬ 
lants (that is by the defendants) in 
these a )peals in their endeavour to 
show Shat the District Judge was 
wrong in deciding that they had not 
proved the custom which they main¬ 
tained, I think it is desirable to point 
out that the main contention which is 
^rongly urged upon us by the learned 
Counsel who appeared for the plaintiff 
in his cross-appeal upon this point is 
that, having come to the conclusion 
as they did that the defendants had 
failed to prove the custom which they 


alleged, the Subordinate Judge and the 
District Judge, ought, so far as any 
question of custom was concerned, to 
have decided forthwith against the 
defendants. Instead of this, however 
the Subordinate Judge and District 
Judge, after having thus held 
that the defendants had not proved 
the custom pleaded, proceeded to 
enquire as to whether they, upon the 
evidence adduced before them could 
find any ground for thinking that the 
plaintiff was not entitled to the whole 
of the rights which he claimed ; and, 
as I have already stated, their deci¬ 
sion was that the plaintiff was only 
entitled to half the value of the timber 
of the trees cut by the tenantry oi 
fallen. It has been strongly urged on 
behalf of the plaintiff that, in thus 
making out a case for the defendants’ 
own case and in thus in effect finding 
in favour of a custom which was not 
suggested by the defendants, the Sub¬ 
ordinate Judge and the District Judge 
have both made a serious legal error. 
With this important question I shall 
deal later. 

Now the arguments, which were 
put forward on behalf of the defend¬ 
ants, in their attempt to show that 
the District Judge was wrong in 
thinking that the defendants had not 
proved the custom which they alleged, 
do not, I may at once say, appear to 
me to be of any great cogency. It 
was first urged that, as in Sondhari’s 
suit there had been a decision that a 
custom such as is here alleged by the 
defendants had been proved, that 
decision, if not absolutely conclusive, 
was of the highest evidential value. 
In this connection our attention was 
drawn to several cases : in Reg v. 
Allah Ditta (2) a general custom of 
agnatic succession put forward by 
claimants to property was traversed 
by the allegation of an established 
custom which was referred to in the 
Riwaj-i-am (Official Records of cus¬ 
tom). In Tuisi Mahton v. Jahandu 
Pande (.^) it was similarlv held that 

(2) [1917] 44 Ual. 749-44 I.A. 89- 
45 P.R. 1917—12 P.W.R. 1917— 
o2 M L J. 615—19 bom. L.R.388— 
15 A.L.J. 525—21 C-W.N. 842— 

/ov ?? ^ 175-38 I.C. 354 (P.C.) 

(3) [1917] 2 Pat. L. J. 187—1 Pat I* 
W. 238—38 I.C. 176. 


(1) 11923] 1 Pat L.R. 105. 
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theFard Rawaj Bhauli was receivable 
in evidance and of evidential value in 
proof of a custon <>f the nature of 
rental payable, whilst in Lelcraj Kup.r 
V, Mahpal Singh & Rnghuham^ Kupry. 
Mahpal Singh (4) it was also held 
that the Wajib-ul a'Z (Village Admi¬ 
nistration papers) was admissible in 
evidence in support of proof of custom. 
I do not think however that there is 
really anything which can be added 
usefully to what the District Judge 
has said with regard to the evidential 
value either of a decision in a pre¬ 
vious case between ditferent parties 
or as to that of such matters as a 
village note, or papers of the class 
referred to in the cases just quoted. 
These latter are perhaps in a some¬ 
what different category and of strong¬ 
er utility than the first named, but, 
even so, are in no sense conclusive. 
It was next urged that the District 
Judge had not sutfiniently discussed 
in his decision the evidence adduced 
by the defendants as to the existence 
of the custom and in particular had 
aiscarded the oral testimony given 
on their behalf in a very perfunctory 
manner. I do not, however, think 
that it can be said that the District 
Judge's judgment in this respect is 
materially irregular. He does not, it 
is true, discuss the oral evidence put 
forwar) by the defendants in any 
detail, nor, in view of the very large 
number of witnesses (stated by the 
Subordinate Judge to be about 170) 
is it reasonable to suggest that he 
should have done so. The Subordi¬ 
nate Judce himself had said quite 
rightly, “Tt is not the largeness of 
their number but the quality of their 
deposition that is of use. I have 
carefully considered the nature of the 
evidence adduced by the defendants 
witnesses which are generally of the 
same nature. Their statements do 
not appear to be truthful ” And the 
District Judge, as does also the 
Subordinate Judge, points out that 
their evidence is entirely of interest¬ 
ed character. I therefore think that 
there is no ground for differirg from 
the view to which both the Subordi¬ 
nate Judge and the District Judge 

<4) [1880] 5 Cal. 744—7 LA. 63— 
6 O.L.B. 593—4 Sar. 93 (P.C.) 


came ; namely, that the defendants 
did not prove the custom which they 
alleged in their written statement. 

Having now thus expressed my 
view that the District Judge was 
right in his conclusion that the defen¬ 
dants had not proved the custom 
pleaded it is next most convenient 
here to deal with the question which 
is the princip il subject of the plain¬ 
tiff's cros.s-appeal. I have already 
outlined how that cross-appeal arises. 
The pla’ntiff (respondent here) con¬ 
tends that it was not open to the 
Spbordinate Judge and the District 
Judge to find a case for the defend¬ 
ants which they themselves never 
pleaded ani that, eTe»> if it had been 
right for the Subordinate Judge and 
the District Judge to find evidence of 
some custom other than that pleaded, 
their finding was, in this case based 
upon inferences which could not pro¬ 
perly be drawn from the facts as 
placed before them. To both these 
arguments the defendants (appellants 
here) reply that it is open to a Court 
when a particular custom is pleaded 
to find one of a more limited nature 
than that adduced and that here 
the finding was warranted by the 
evidence. 

It is particularly important before 
considering the first of these two 
contentions, to observe carefully why 
the Subordinate Judge and the District 
Judge thought fit to enter upon such 
an enquiry. I must admit that I have 
felt some misgiving as to whether 
their action was correct. Under the 
general law the plaintiff had admit¬ 
tedly a good claim ; the Defendants 
had set up a custom that the ten¬ 
antry was entitle! to the trees and 
appropriate the timber ; they had 
failed to prove such a custom ; they 
had alleged no alternative. 

1 am inclined to think that the 
phrasing of the ^rd issue “Is the 
plaintiff entitled to the timber as 
allege! by him ?" was probably partly 
responsible for the pursuance of 
their investigations after it had been 
decided that the defendants’ conten¬ 
tion of custom as pleaded should be 
rejected ; but this further enquiry 
was actually dealt with both by the 
Subordinate Judge and the District 
Judge as part of the issue !N o« 4: Is 
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there any custom by which the 
Ryots are to get the entire timber of 
the trees standing on their Kasht 
lands?” The Subordinate Judge, after 
discussing the evidence as to this 
issue U* e., Issue No. 4), appears to 
have been struck by the undoubted 
fact that it was to his mind satis¬ 
factorily shown by the plaintiff’s 
witnesses that the practice of the 
Raj in this Mauza was that these 
Ryots should apply to the Raj for 
permission to cut a tree, that they 
were as a general rule allowed to 
fell it and to appropriate the timber 
on payment of half of the estimated 
value of the wood to the Raj treasury. 
He writes, *‘1 accordingly disbelieve 
the defendant’s witnesses on this 
issue and hold that their statements 
that the tenants used to get 16 annas 
timber without any pay ment of price 
to the Raj are false. Considering all 
the oral an documentary evidence 
adduced on behalf of both parties I 
have no hesitation in coming to the 
conclusion that it has been satisfac¬ 
torily proved that the Raj used to 
realise half the price of timber from 
the tenants of Narar in respect of 
their trees standing on their Nakdi‘ 
holding which are known locally as 
Khap holdings as has been proved by 
the plaintiff’s witnesses. No doubt 
the oral and documentary evidence 
adduced by the plaintiff shows that 
the practice was for the tenants to 
apply and then half price was settled 
on behalf of the Raj on the reports of 
the Raj AmUs and then the tenants 
used to deposit half price by means 
of chalans and then they used to cut 
the trees and appropriate the entire 
timber. It was contended on be¬ 
half of the Raj that the Raj is entitled 
to get price of 16 annas timber and 
the price of half the timber was 
remitted to the tenants as maf be¬ 
cause they applied for permission and 
hence those tnat out them without 
any such permission are not entitled 
to get such maf. In my opinion this 
story of treating the remaining half 
price which the tenants used to get 
as maf is an afterthought. The chalans 
filed on behalf of the plaintiff do not 
treat them as maf. It is not written 
tfi®rein that the landlord’s share is 
Ifi annas price out of which half is 


remitted for applying for permission 
to cut as is now alleged. On the 
other hand these chalans of the 
plaintiff viz, most of them both of 
the period prior to the execution of 
the kabuliats in 1903 and prior to the 
time of Survey proceedings and also 
the chalans produced by the plaintiff 
subsequent to the said periods clearly 
show that it was expressly written 
there that the Malik’s share of the 
timber is half. That being the case 
the fact that the remaining half 
share w is the Ryoti share was 
practically acknowledged in these 
chalans. This was done in pursuance 
of a clear custom which is expressly 
stated in the registered Kabuliats of 
1902, vide Exhibit 63 (117). It is 
clearly mentioned that the tenant 
would not sell trees without the writ¬ 
ten permission of the Malik in pur¬ 
suance of previous custom. The 
words are Rewaj and Dastoor Sabik ; 
it is futher written therein that if he 
sells such trees with such permission 
then he would pay half price to the 
Malik as he is always doing. Thus 
payment of half price in pursuance 
of an old and previous custom is 
clearly mentioned in these Kabuliats.- 
The idea of treating the remaining 
half as maf was not present then. No 
doubt it is written in these Kabuliats 
of 1902 that if he does not pay the 
half price then the Malik would be 
entitled to realise the real price 
thereof by suit. It was contended on 
plaintiff’s behalf that the plaintiff is 
entitled to realise the price of 16 
annas share by this stipulation. In 
my opinion in the first place it is not 
quite clear whether the expressions 
real price thereof refers to the price 
of half share stated before in the said 
paragraph or to the price of 16 annas 
timber. If it means as price of 16 
annas share then it is in the nature of 
penalty for not making previous 
payment of the half share after filing 
application for permission. The Malik 
did not rese-ve the right to realise 
more that half share according to 
his discretion when the tenants ap¬ 
plied for permission. Moreover in 
the older Kabuliats Ex 63 (137) of 1«95 
and in the Kabuliats Ex. 63 (136) of 
1898 there does not seem to be any 
trace of even this alleged penal 
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clause. In the Kabuliats of 1895 and 
1898 there is no trace whatsoever of 
the said penal clause. Rather it is 
expressly written therein that if a 
tenant would sell any tree, then half 
share thereof belongs to the Malik and 
if he does not pay half share ami¬ 
cably (Bakhudha Men) then the Malik 
would be entitled to realise by s.uit. 
There is not a word about the Malik*s 
right to realise price of 16 annas 
share in default of amicable payment 
as is now contended. That being the 
case it is clear from the old papers 
filed by the Raj that in pursuance of 
old Rewaj prevalent in this village 
from a long time the Malik is 
entitled to get half price only and 
not price of 16 annas timber. And 
therefore general law has been 
modified by special custom prevailing 
in this village of the tenants paying 
half share only. No doubt 1 or 2 
papers hare been filed of recent 
years to show that the Raj realised 
full share when the tanant did not 
pay the half share by application. 
But these recent attempts cannot in 
my opinion over-ride the long esta¬ 
blished usage by which the tenant 
became entitled to get half share and 
the MaHk*s share was acknowledged 
to be only half. In my opinion these 
recent attempts of realising 16 annas 
share on the strength of general law, 
ignoring the old custom prevalent in 
the village of taking only half share, 
has provoked this litigation and has 
led the tenants to deny even half 
price which they were paying amica¬ 
bly from before. Taking all these 
facts and circumstances into consi¬ 
deration I have no hesitation in 
coming to the finding that in accor¬ 
dance with local custom the landlord 
is entitled to get only price of half 
the share of timber in this village 
Narar and the tenants are entitled to 
get the other half share. I further 
hold that the plaintiif is not entitled 
to get more than half share even if 
the tenant has not taken permission 
or has cut without permission or 
previous payment of half price. In 
any case the Malik is not entitled to 
get more than price for half the share. 
Of course it is for the convenience 
of both parties to get the half price 
settled and paid by means of previ- 
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ous application. But if the tenant 
does not do that there is nothing in 
the evidence of the custom to justify 
a penalty of payment of full price 
for default when no such penalty 
was even thought in the old Kabu¬ 
liats of 1895 and 1898 referred to 
ab-vve. I decide this issue accord¬ 
ingly and hold that the tenants are 
liable to pay only price of half the 
timber of the trees standing over 
their nak li holdings.” 

The District Judge follows the 
same line of thought adopted by the 
Subordinate Judge and remarks. 

The next question is whether the 
landlord is entitled to the whole value 
of the wood. On behalf of the land¬ 
lord an attempt was made to say that 
in those cases in which the tenants 
obtained previous permission of the 
landlord half the value was remitted 
to the tenants. But where no such 
permission was taken the tenants are 
to pay the full value. I have been 
taken through the evidence of these 
witnesses and I do not think that 
their evidence on this point is worth 
anything. Not an instance of the 
landlord getting the whole value has 
been given in case of trees cut before 
the present dispute arose. The ins¬ 
tances given of trees cut after the pre* 
sent dispute arose are very few in 
number. The kabuliats relied upon 
by the landlord do not show any such 
distinction. The learned Vakil for 
the Maharaja laid great stress on the 
last sentence of para. 9 of the kabu- 
Hats and argued that it supported his 
contention but I cannot agree with 
him on this point. This last sentence 
shows that in case payment is not 
made to the Malik he will be at liber¬ 
ty to realise from the tenant the As- 
sal with interest. The learned Vakil 
contended that this word “ Assal 
means tho full price, I however, do 
not agree with him on this point. 
The word “ Assal ” literally means 
principal. The context shows what 
the principal is. I have, therefore, 
no hesitation in holding that the 
Hats do not support the learned Vakils 
contention that the full value is to be 
paid in Cise the trees are cut without 
permission. I may here add that in 
the plaints no such distinction is 
mentioned and plaintiff did not claim 
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the whole price on the ground that the 
trees in these cases were cut without 
any permission. I am, accordingly, of 
opinion that by custom and local 
usage half the v^alue of the wood 
goes to the landlord and the other 
half to tenants whether the latter cuts 
the trees with or without previous 
permission. In respect to the argu¬ 
ment of the learned Vakil for the 
tenants that half the value is given 
to the landlord as price of his per¬ 
mission I may refer to Ext. 19/18 
which is a petition by a tenant for 
permission to appropriate the wood 
on payment of price. Half the price 
was taken. In this case as well as in 
some other cases covered by some 
other applications there was no ques¬ 
tion of permission to cut trees. In 
other cases, no doubt, the applications 
contained prayer for permission to 
out and appropriate. But the right to 
cut the trees is conferred on the te¬ 
nants by S. 23 of the Bengal Tenancy 
Act and so the permission must be 
taken to be permission to appropri¬ 
ate and not the permission to cut. 
The two rights are dealt separately in 
two different paras of the kabuliats. 
The right of the landlord to half the 
value of the trees is recognized in 
para. 9 which has nothing to do with 
the right to cut the trees. So this 
right has nothing to do with the per¬ 
mission to cut. The learned VakU ar¬ 
gued that the Kabuliats cannot be 
taken as evidence of custom as it is 
always open to the contracting par¬ 
ties to expressly disregard custom in 

making contracts. But the recital in 

paragraph 9 shows that this stipula- 

made in express recognition 
of the custom and not in spite of the 
same. So there is no force in the 
argument of the learned Vakil,” 

It does not seem to have been sug¬ 
gested to the Subordinate Judge or 
the District Judge that, the plaintiff^s 
case resting on the general law and 
the defendants having failed to esta- 
bhsh the very clearly dedned custom 
which they pleaded, there might be, 
in law, nothing further for the plaini 
tiff to do in order to justify a decree 
being passed in his favour; or that it 
was not, in law, open to the Court to 
find the existence of some custom not 
•Ueged by the defendants and of a 


more limited nature than that put for¬ 
ward by them. 

Apart from this purely legal aspect 
of this procedure that did, it is true, 
mention shortly the proposition that 
what is gained by a regular repeated 
permission cannot be the foundation 
of a custom as agairst a licensor, 
they dismiss the suggestion on the 
ground apparently that the contracts 
made between the plamtiff and the 
defendants were so made in express 
recognition of the custom and not as 
negativing it. 

The question as to whether the in¬ 
ferences, drawn from the evidence as 
to the existence of such a custom, 
are justified is of course a separate 
matter for consideration. I attempt, 
therefore, in the first place to consi¬ 
der the important point as to whether 
R was open to the lower Courts to 
find a custom other than that adum¬ 
brated by the defendants. Unfortu- 
nately there were but few authorities 
quoted to us on behalf of the plaintiff 
and none on behalf of the defendants 
on this point; the only suggestion 
indeed made on behalf of the latter 
being that a plea of a wide custom 
might justify a finding on the evi¬ 
dence of the existence of a narrower 

one. In Vol. 10 of Halsbury’s Laws of 
England at page 236 para. 446 it is 
stated. Evidence to prove a cu.«tora 
must not only be nonsistent with the 
custom which is alleged but must also 
prove a custom which is no wider 
than that alleged. If the evidence 
tends to prove a custom wider thani 
which is alleged, the party seeking to 
establish the custom is not at liberty 
to adopt part only of the evidenc 
and to reject the rest.” But this pro- 
position does not in my view neces- 
sanly tend to establish the converse • 
namely that if a broad custom is| 
pleaded the existence of a lesser cus¬ 
tom could not, if proved, be found. In 
the case of Eshen Chandra Singh v 

Shama Chairaii Bhutto it was held 

by the Privy Council that it was in- 

conclude parties {ue., to hold 
parties bound) by inferences of fact 
not only inconsistent with the alle¬ 
gations in the plaint but which were 

(n. s.) 7—6 w. R, 57. (P. C.) 
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in reality contradictory to the case 
made by the plaintilf in the Court be¬ 
low. There was a suit for specific 
performance of an agreement the ob¬ 
ject of which was to recover posses¬ 
sion of four annas undivided share 
in a Putnee Talook. The decision of 
the Court of First instance found the 
case in direct contradiction to the 
allegation contained in the plaint. 
When the matter, however, went on 
appeal to the High Court of Calcutta 
that Court appears to have formed a 
conclusion upon an assumed case 
which was Inconsistent with the record¬ 
ed evidence contained in the original 
judgment. Lord Westbury in the 
course of his decision stated :—“ This 
case is one of considerable importance 
and their Lordships desire to take 
advantage of it for the purpose of 
pointing out the absolute necessity 
that the determinations in a cause 
should be founded upon a case either 
to be found in the pleadings or involved 
in or consistent with the case thereby 
made.” I do not, however, think that 
these remarks bear very forcibly 
upon the decision in the appeals now 
before us. For although it is quite 
true that in the pleadings there is no¬ 
thing indicated as to the exact cus¬ 
tom which the lower Courts have 
found to exist it is ditficult to say that 
the determination to which the lower 
Courts have come was not founded 
upon, or a part of, the case as it was 
presented in evidence before them. 
The case of Bhugwan Singh v. Bkug- 
vjan Singh (6) which was also quoted 
to us seems to me to have little bear¬ 
ing upon the matter- Their lordships 
of the Privy Council in that case 
merely pointed out that special cus 
tom may be pleaded by way of excep¬ 
tion to a general rule of law but 
must be proved by evidence. They 
condemned the procedure which the 
Uarned Chief Justice of Allahabad 
had apparently adopted of tying the 
plaintiffs down to the obligation 
of showing a custom providing for a 
specific application of general law ; 
their Lordships considered that in 
adopting this procedure the learned 

(6) [189H] 21 All. 412—26 T. A. 153— 
3 O.W.N. 454—1 Bom. L.K. 311— 
7 Sar. 474. (P. C.) 


Chief Justice was inverting the pro¬ 
cess by which the law should proper¬ 
ly be ascertained or, in other words, 
that where a piaintitf relies upon 
the general law it is not necessary 
for him to prove any custom as to 
the practice of any such general 
legal principle. The ancient case of 
Ward V. Shepherd (7) which was also 
referred to, merely lays it down that 
a defendant could not plead a con¬ 
tractual relationship as well as a 
custom. If a defendant pleads that 
he has a right arising out of a con¬ 
tract with a plaintitf, he cannot, at 
the same time, plead that that right 
arises out of a custom presumably 
because it would be embarrasing. 
Perhaps the case of Desai Ranchhod- 
das Vithaldas v. Rairal Nathuhhai 
Keshabhai (8), is of slightly more 
value in this appeal than any of the 
others which have been placed before 
us; but even that does not appear to 
me to be of much practical utility. It 
was a second appeal. The plaintilfs 
sued to obtain recovery of possession 
of certain lands to which they alleged 
they had succeeded on the ground 
that there was a custom amongst 
their people excluding widows and 
daughters from inheritance. It was 
held by the lower Courts that a 
custom excluding daughters but not 
widows had been established. The 
High Court of Bombay held that if a 
decree appealed against was based 
upon wrong views of the law ol evi¬ 
dence or upon a misconception of the 
canons which the Privy Council and 
the High Court had defined as to how 
a special custom should be proved, 
the High Court ought to interfere 
in second appeal. It was held that 
the plaintiffs should not have been 
allowed to shift the basis of their 
claim from an alleged custom which 
excluded both widows and daughters 
to one which only excluded 
daughters. The point, however, for 

decision in the present appeals is to 

my mind very different from that 
which obtained in the case quoted, 
'the plaintiff here never based his 
claim upon any custom at all. ine 
defendants alleged the custom which 


(7) 46 E. R. 367. 

(8) [1897] 21 Bom. 110. 
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they failed to prove; but from 
evidence given on behalf of the 
plaintiff to rebut the evidence 
given on behalf of the defen¬ 
dants, the lower Courts consider¬ 
ed that it was apparent that a 
custom had been proved, of the same 
type as that which the defendants 
had alleged but of a narrower cha¬ 
racter; was it permissible for them to 
record and decide upon such a find¬ 
ing? I have not much doubt that it is 
only within comparatively recent 
times and sine© there has been attach¬ 
ed to the form of pleadings less rigid 
adherence than in former days that 
the answer to this question would 
*have been in the atfirtnative. En¬ 
quiries as to the existence of a cus¬ 
tom are not on the same footing as 
those relating to a contract. There 
is little analogy between a case in 
which a plaintiff claims £ 1000, the 
defendant denies any indebtedness 
and a Court finds £ 500 due and a suit 
in which a plaintiff claims to close 
his private park and the defendants 
plead a right of way by custom 
across it; and yet I cannot help think¬ 
ing that in modern times a Court 
would have little hesitation in find¬ 
ing that although the entire custom 
alleged by a defendant did not exist 
yet a material part of it did. It is 
perhaps best to illustrate what I 
mean by a simple hypothetical illus¬ 
tration drawn from English life. A 
landowner has an estate on which 
lies a large lake and near which is 
situate a village. By the common 
law all the fishing rights in the lake 
belong to the land-owner The vil¬ 
lagers howevernei and angle for fish 
in the lake and he brings actions 
against villagers A, B C, D and E to 
restrain them from doing so. They 
plead that the villagers have by 
custom a general right of fishing in 
the lake; they fail, however, to prove 
that they have any general right of 
fishing; but, in the evidence which is 
brought forward by the plaintiff to 
rebut that which has been adduced by 
the -defendants, it transpires very 
clearly that there is a custom from 
time immemorial by which the vil¬ 
lagers may catch fish in the lake with 
nod and line, I do not think that a 
Court would have any hesitation in 


reiusing xo xaxe away rrom 
the villagers that customary right 
or in finding the existence of 
this limited custom, I am disin-, 
dined therefore to consider that itl 
may not have been open to the 
Subordinate Judge and the District 
Judge to find the existence of this 
custom (if indeed it did exist), and in 
this way to limit the relief granted to 
the plaintiff. On the other hand 
there is much to be said for the argu¬ 
ment here that there was no plain¬ 
tiff’s evidence that did indicate that 
there was some kind of practice and 
it would seem clear that the Subordi¬ 
nate Judge and the District Judge 
have substantially discarded the oral 
evidence given on behalf of the plain¬ 
tiff and have based their finding as to 
the existence of custom upon a con¬ 
struction of the Kabuliat under which 
tenants leased lands from the Raj. 
Our attention has been drawn by the 
learned counsel who appeared for the 
plaintiff to some of the oral evidence 
given on the part of the plaintiff and 
notably to that of P. T* Onraot who is 
one of the managers of the Dar- 
bhanga Raj He deposes very definite¬ 
ly (and his evidence may, be taken as 
typical of that which was given on 
behalf of the plaintiff in connection 
with this matter) that “In Narar 
when the Ryots applied for permis- 

standing on their 
iNaitai holdings, permission used to be 
given on receiving half of the price 
of the timber. When they did not 
JPP^y then the Raj used to realise 
full price of the timber- The Ryots 
were allowed the other half when they 
applied for permission. The other 
half was allowed to the ryots as a 
matter of concession to them when 
they applied for permission and not 
as a matter of right.” The Subordi- 
nate Judge, however, was of the 
opinion that this allegation, that the 
grant of the half of the value of the 

timber to the tenant was a matter of 

after-thought, whilst 

the District Judge is impressed by the 

fact that no instance of the landlord 

getting the whole value was given 
in the case of trees cut before the 

present dispute arose. It Ts uS 

Sdef generally q 

consider whether or not the lower 


f 


j 
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Courts have taken a right view of 
evidence in coming to findings of 
fact: but, putting aside the oral evi¬ 
dence, the construction of the Kabu- 
liats, upon which the Subordinate 
Judge and the District Judge mainly- 
bused their view that a custom was 
shown, can certainly be considered 
by this Court in order to see 
whether their meaning has been pro¬ 
perly interpreted. A typical speci¬ 
men of this Kabuhat is shown in that 
executed by one Musan Barhi, dated 
the l«t of August 1902. The material 
portions read thus: — 

Para7—*T shall not cut and fell 
the fruit bearing and non-fruit-bear- 
ing trees existing on the lands with¬ 
out the consent of the proprietor" and 
para 9, “In conformity with the 
conditions laid dow i in para 10 of the 


previous Kabuliat and the custom and 
usage formerly prevailing in the 
village I shall not sell the-fruit bear¬ 
ing or non fruit-bearing trees 
without the written consent of 
the proprietor or his authoris¬ 
ed Amla. If T sell the same after 
obtaining a written permission of the 
proprietor or his authorised Amla 
then T shall continue to pay the 
price in moiety thereof to the pro¬ 
prietor as I have all along paid the 
same to him without any objection 
whatever. If I fail to pay the same 
the proprietor is and shall be compe¬ 
tent to realise the principal amount 
of price besides interest thereon till 
the day of realisation from my 
person and property by instituting a 
suit in Court.” 

Now the Subordinate Judge seems 
to have been very dubious as to what 
the “principal" or as he describes it 
the “real" price actually meant. He 
suggests however that if it means 
the whole value of the timber, it 
■'light be regarded as in the nature of 
a penalty on the tenant if he did not 
apply for permission to cut the tree. 
He also points out that in still older 
KabuHats than those of 1902 this 
penalty clause (as he calls it) does 
not appear to be included. The 
District Judge however is 
decided in his view that the 
word “ principal " or “ real 
does not mean the “ full price " at all 
but' that from the context it indicates 


only the half price. I am bound to 
say that I think the construction 
which ha^ been placed upon these 
Kabuliats is incorrect; and that even 
if it were correct its effect would not 
be that of proving a legal usage which 
could be regarded as a cuptoin capable 
of being supported by the tenantry 
against the landlord. It is instructive 
to observe here that even now in 
their grounds of appeal the defen¬ 
dants in paragraph 8 maintain that 
the District Judge was wrong in his 
decision; on the ground that the 
Kabuliats were taken by the plaintiff 
in defiance of the cu-tom and 
of the Record-of-rights and that 
these Kabuliats sought to set up 
another custom which, however, could 
have no effect in destroying the 
custom which was alleged by the 
defr'rdants, that is to say thei' right 
to the whole. So far as I can see there 
is nothing in these Kabuliats which 
would support a definite custom 
which could be recognised by law ; it 
seems to be admitted that, as, at any 
rate, a matter of contractual rela¬ 
tionship between the plaintiff and the 
tenantry, the latter could not cut 
down a tree without obtaining the 
permission of the former; and, altho¬ 
ugh the District Judge thinks that 
the recital in paragraph of the 
Kabuliats shows that the stipulation 
as to obtaining consent to sell the 


imber was made in express recogni- 
ion of a custom that the tenant 
hould get half the value, it is equally 
lear that neither the cutting of the 
rees nor its sale could lawfully be 
iffected without the consent of the 
iroprietor ; and this was so whether 
mder the Kabuliats or by the general 
aw. I cannot think that, where it is 
ecessary for a tenant to get perniis- 
ion to cut down a tree, the fact, that 
f he does so obtain such permission 
»efore cutting it down, he is granted 
lalf the value of the timber, can well 
)e shaped into circumstances upon 
vhich any custom recognised as such 
n law can be based. To follow tins 

ine of thought to its logical conclu- 

(ion let us suppose that today 
iividual applied 

ease some of the plaintirs land as a 
'^ashikar on the Ticca system. If the 
plaintiff chose, it seems to me that 


T58 NATHUNI RaI V, RaNMESHWAR SlNGH (Bucknill, J.) 1924 PatM 


there is nothing to prevent him from 
putting in the Kabuliat of lease 
a clause simply saying that he would 
not allow the tenant to cut down any 
trees. The tenant might complain 
that he was being treated diiferently 
to the way in which the plaintitf had 
previously treated other tenants in 
the village; but it is dilficult to see 
how he would be in a position to force 
the plaintiff to accede to his wishes. 
Although, therefore, I think that the 
evidence in the case undoubtedly in¬ 
dicates that, as a matter f practice, 
the plaintili has been in the habit of 
allowing upon application a tenant 
to sell and appropriate half the value 
of the timber of a tree which has 
been, with the plaintiff’s assent, cut 
down or which has fallen down, I do 
not think that that practice can be 
regarded as under the circumstances 
capable of being crystallized into a 
custom recognizable by law. For 
this reason, therefore, i think that 
the cross-appeal of the plaintiff in 
connection with this part of the case 
must be allowed. 

That the plaintiff’s case was barred 
by limitation was not very strongly 
urged before us. It is difficult indeed 
to see how it could be. The period 
of limitation is one of 3 years but 
both the Subordinate Judge and the 
District Judge on Issue No, 6 entirely 
disbelieved the defendants* evidence 
and believed that given on behalf of 
the plaintiff. The Subordinate Judge 
finds as a fact that the trt^es in con¬ 
nection with which the suits were 
brought were cut within the period of 
limitation ; whilst the District Judge, 
after discussing the evidence most 
carefully in great detail, comes 
to the couclusion that there can be 
no doubt that the MunsiiTs decision 
is correct. 

There remains only a small matter 
upon which the plaintiff has entered 
a cross-objection; it relates to the 
difference of opinion between the 
Subordinate Julge and the District 
Judge as to what are the species of 
trees to which the plaintiff’s right 
applies. It is common ground that 
the tenantry have the right to cut 
and appropriate to themselves trees 
which can be classified as (Agaohha*) 


a word which I understand means 
useless or valueless for fruit-bearing 
or timber purposes. The Subordinate 
Judge points out that the defendants 
alleged that many, sorts of trees 
giving them by name (Sisara, Gamhar 
Gular, Mahua, Jamun, Kair, Babul 
Imli. Barhar, Bair, Siris, Simal, and 
Sahijan) were Agachha. He held 
that of these species two only, namely 
Bair and Shaijan, were Agaohha and 
excluded them from the plaintiff’s 
claim. The District Judge however, 
came to the conclusion that there 
were other trees which should pro¬ 
perly be placed in the Agaohha 
Category and stated that these were 
Barhar, Simar, Gular, Jimal, Bair. 
Sahijan and Siris. The learned 
Counsel for the plaintiff objects to 
the inclusion of the two first named 
and points out that even from the 
Judge’s own remarks it is not possible 
that they should be regarded as in 
the Agachha class. What the District 
Judge says is. “ As for Barhar and 
Simar, though they are comparative¬ 
ly big trees and as their timber is 
sometimes used for some other pur¬ 
poses they cannot be classed as either 
timber or fruit-bearing trees. Their 
timber is of very inferior kind and 
planks etc. made of them do not last 
long. On the other band the 
tenants derive very little profit' from 
these trees when-they are allowed 
to stand on the land. They some¬ 
time occupy much room and the 

tenants are required to pay rent for 

the lands occupied by such trees. So 

I must class these as Agachha. I am 

.whether Agachhas 
T to these 

trees . I think that the contention put 
forward on behalf of the plaintiff is 
here justified. I am not sufficiently 
^miharwith the nature of the trees 
mentioned by name to be able to 
express any opinion as to what parti¬ 
cular trees should be included in the 
useless class ; however, trees such as 

™>i ^ seems clear, fall] 

within the class over which the pro-^ 

Sndi . rights. One can well, 

oertaini 

Ztl . K are not in this 

or bushes 

mentioned are stated to be big trees 
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the timber of which, although in¬ 
ferior, is utilizable for rudking 
planks. I think that they should not 
hare been included in the category 
of trees over which the landlord has 
no rights. 

The result, therefore, will be that 
the defendants’ appeal is dis nissel 
with cost-i throughout. The plaintitf’s 
cross-appeal will be allowed with 
costs. The judgment of the District 
Judge will be set aside and plaintirf 
be granted a decree in the terms of 
his plaint other than with regard to 
such trees as are found by the Sub¬ 
ordinate Judge to be Agar-hha. 

The general order in the above 
appeales and civil revisions will 
therefore be; 

(1) The second appeals filed by the 
tenant defendants are dismissed in 
each case with costs except that there 
will be one joint hearing fee assessed 
at Rs. 60 to be distributed equally in 
all the cases. 

(2) The second appeals by the plain¬ 
tiff landlord with regard to suits, the 
value of which exceede J Rs. 500 are 
decreed in each case with costs, except 
that there will be but one joint hear¬ 
ing fee assessed at 3 gold Mohars to 
be distributed pro rata 

(3) Second appeals arising out of 
suit= the value of the subject matter 
of which did not exceed Rs. 500 and 
with regard to which applications in 
Civil Revisions have been filed are 
dismissed, but without costs; 

(0 Civil Revision cases except No. 
244/21 which related to second appeal 
No. 65'/2l are allowed, but without 

any order for costs ; 

(5) Civil Revision No. 244/U which 
was excepted in the previous clause 
will be dismissed as having abated 
without any order for cosr.s and 

(6) The memoranda of second ap¬ 
peals arising out of suits not exceed¬ 
ing Rs. 500/- in value and with re¬ 
gard to which no application in Citil 
Revision cases were died, will be 
treated as applications in Civil Revi¬ 
sions and be allowed as such, without 
any order for costs. 

The order of the costs governs all 
the Courts. 

Rost, J.“—I agree. 
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FOSTEit. J. 

Firm Jaj'l Kcsino^r Bholanalh- 
Petitioners. 

V 

Firm Ki.'ihori Lal Behart La !— 
Opposite Party. 

Civil Rev. No. 152 of 19 Decided 
in 3r t July from an (.rder 

of the S J. Patni, D/-I7th F-'hru- 
ary 19^3. 

Contract 5 119 -Amount of gnod^ 

sent more than controicted—Bayer mag lefuse 
whole. 

The Plaintiff sued for recovery nf money 
due Oil the balance of an accouat iu respect 
of t‘ie price of oii-cake supplied to the.je- 
feudant by tlie plaintiff. The .defendant’s 
answer was t'lat the agreement having been 
for tt)e sale of oiOba^s of oil-cake, and 250 
bags having been already sent to and received 
by tb? defeaiaot. the defendant had the 
legal right to refuse a second consignment 
whioh wa3i'Otof 350 bags but of 290 bags. 

Held^ that tne suit was rightly dismissed, 

(P 160 C 11 

Rai Q-. S. Prasad and T, N'. Sahai — 
for Petitioners. 

6^. Dpyai—ioT Opposite Party. 

Foster, J.—This was a small cause 
tried by the Subordinate Judge 
of Patna. The plaintiff sued for 
recovery of m )ney due on the balance 
of an account in respect of the price 
of oil Cake supplied to the defendant 
by the plaintiff. The defendant’s 
answer was that he had refused the 
oil cake on several grounds, one of 
which was that the agreement hav¬ 
ing bean for the sale of 500 bags of 
oil cake, and 250 bags having been 
already sent to and received by the 
defendant, the defendant had the 
legal right to refuse a second con¬ 
signment which was not of 2-50 bags 
but of 290 bags. The defence has 
been accepted and the suit has been 
dismissed The plaintiff has come in 
revision and it is urge i on his behalf 
that the Court entirely misunder¬ 
stood the terms of the contract bet¬ 
ween the pirtios. In my opinion the 
meaning of the contract could have 
been reasonably construed in more 
than one manner, though of course 
only one can be correct. The con¬ 
struction put upon the contract by 
the learned Subordinate Judge was 
a reasonable construction based upon 
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the correspondence which passed 
^between the parties. Haring found 
contract to be for 500 bags the 
Court had the right to apply the 
|terms of S. 119 of the Indian Con- 
jtract Act, which was the defence 
taken by the defendant. It is urged 
that a witness who was examined 
on commission gave some evidence 
which, accepted, would have altered 
the decision. That witness deposed 
that the plaintiff’s agent came to the 
place to which the oil cake had been 
consigned and took delivery after the 
defendants 'uad refused it and there¬ 
upon the plaintiff’s agent offered to 

reduce the consignment to 250 bags 

I am not persuaded that his evidence 
has been overlooked and in any case 
1 do not see how a second offer 
made by the plaintiff’s agent could 
have altered the rights and liabilities 
of the parties. The petition is dis¬ 
missed with cost-s. Hearing fee two 
gold mohurs. 

Petition dismissed. 
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Dass and Kulwant Sahai, JJ. 
Panchu Bania —Appellant. 

v 

Anand Thakur and others —Res¬ 
pondents. 

nn^ 97 f^' 1^22, Decided 

on 27th April 1923, from an order of 

U. J., Dharbhanga, D/-24-6-1922. 

Civil P, C., 0. 41, R, SS~Decree can be 

fZZi.’>on.a,;:alZ t 

r i-:i 

TaV Co«^ 

O.W.S”r7‘8 

Muhammad Hassan Jan-for Ad 
pellant. 

P. C, Bai for Respondent. 

Dass, J.—This appeal must be dis¬ 
missed. It 13 contended that the 

^rom, could not pos¬ 
sibly have affected the decree sought 

because, as the judg¬ 
ment of the lower appellate Court 
shows, the defendants 3, 7 and 15 
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claimed definite shares in the subject 
matter of the dispute. We have been 
referred to the decree passed by the 
lower appellate Court in support of 
the argument that defendants 3 7 
and Id claimed identifiable lands. 
Ine decree of the lower appellate 
Court, however does not irresistibly 
lead to that conclusion but in my 
opinion the appellant must fail even 
If we assume that the defe-,dants 
claimed definite identifiable lands out 
of the lands in suit. The olaintiff 
appealed against the decree of the 
lower appellate Court by which the 
lower appellate Court had dis missed 
the plaintiffs suit as against the de- 
fendantsS, 7 and 15. No doubt the 
plaintiff appealed only against that 

portion of the Judgment of the lower 

appellate Court by which it had 
disniissed the plaintid’s suit as 
apinst the defendants 3, 7 and 

but in appealing against the 

the’Dl^rinKT^® ‘fCourt 
u ^ P"* ‘h® power of 

‘I’® whole 

^xt ofthe plaintilf should be dis- 
missed. It is contended by the learn¬ 
ed Vakil that the High Court had no 
such power under order 41, rule 33. 

i he quei tioii is not whether th r Hieh 
Court would have exercised the 
power ; the question is whef^her there 
was a possibility of the High Court! 

in the appeal of the plaintiff, dial 
missing the plaintiff’s entire suit. L 

the plaintil 

ioinf tnrf f ® *'tie defendants wor 
joint tort-feasers and had joint!' 

plaintiff-; 

land, it was open to the High Cour 
under the provision of order 41 rule 3; 
to dismiss the plaintiff’s entire suit 
if it came to the conclusion that hh 

anr\5^cn«^r’“f* ^®f«“dants 3, 1 

ana 1^5 could not succeed. I do uoi 

theni t-*^® High Court would, k 

caL take th "f^®®’ 

t“ Vau’”tm’ *th® was entuied 

of in the“4V C^'u 

suirheH^ Whom hU 

suit had succeeded in the Court of 

Chrtsttana Benakaumv. Banarshi 
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Proshad Ckaudhury (1) the Court should 
see whether the original decree was 
really one decree, or an incorporation 
of several decrees and whether the 
appeal against it imperilled the 
whole decree or not for the execution 
of which the application is made. In 
my opinion the appeal presented by 
the plaintiif to this Court against the 
decree of the lower appellate Court 
imperilled his whole decree. That 
being so according to the decision of 
the Calcutta High Court in C/iris- 
tiana Benshawn v. Banarshi Proshad 
Chauihur^ (1) and Lokenath Singh v. 
Guju Singh (2) time would begin to 
run from the date of the decree of 
the High Court. 

The order of the Court below is 
right and the appeal must be dis¬ 
missed with costs. 

Kulwant, Sahai, J.—I agree. 

(1) [1914] 19 C. W 287—22 I. C. 

685. 

(2) [1915] 20 C. W. N. 178—22 C L.J. 

3 i—31 I. C. 426. 
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Jwala Prasad, J. 

Sahay and others —Defend¬ 
ants—Appellants. 

‘T. 

Harihar Prasad Jha and \others — 
Plai^ tiffs—Respondents. 

Stamp Reference, Decided on 14th 
August, 1923. 

(а) Court Bees Act^S»5 Para 1— Reference 
to larger Bench is not competent. 

Taxing Judge is not competent to refer the 
point for decision to a larger bench. 7 A. L. J. 
842 Foil. [P. 161, C. 21 

(б) Court Fees Act, S. 7 cl. 4 {f)—Appeal by 
defendant from a preliminary decree‘for ac¬ 
counts—Relief not capable fof correct valuation 
—Defendant may put his own valuation- 

S. 7 cl. 4 (f) leaves the appellant free to value 
the relief sought in the appeal ^om a prelimi¬ 
nary decree for accounts and he is bound to 
pay Oflurt-fee according to the amount at 
which he values the relief sought. The prin¬ 
ciple that a party will not be allowed to value 
his relief arbitrarily does not arise in a case, 
where by its nature the relief sought in the ap¬ 
peal Is not capable of a oorreot valuation. 

tP. 163, 0. 8) 

Shiva Saran Lai, Shiveshwar Dayal, 
Raghunarvdan Prasad and Aditya 
Naraiin Z/o/—for Appellants. 

1924 P/21 & 22 


Jwala Prasad, J.—This is a refer¬ 
ence to me as a Taxing Judge under 
the Court-Fees Act. 

The point raised is not free from 
difficulty and I was inclinf>d to refer 
it to a larger Bench. I, however, 
understand fronn the decision of the 
learned Chief Justice dated the 9ch 
February 1918, following the case of 
Khnckera v. Kkarag Singh (1) and also 
ascertained from thu learned Chief 
Justice thac there is no power te refer. 
Therefore, I must deal with the ques¬ 
tion myself. 

The question for determination is : 
what Court-fee is payable upon the 
memorandum of appeal filed by the 
defendant. The reliefs in the plaint 
were for possession and accounts. The 
trial Court dismissed the suit for can¬ 
cellation of the lease and recovery of 
khas possession, but it decreed the 
suit for accounts for 1322 and 1323. In 
its judgment the Court observed that 
the plaintiffs were not entitled to con¬ 
trol or criticise the accounts. Against 
the decree the plaintiffs appealed to 
the Court below. The lower appellate 
Court modified the decree of the trial 
Court by giving to the plaintiffs a 
^ighl^ '.o examine and criticise the ac¬ 
count - The defendants have appealed 
to this Court against this part of the 
decree of the Court below. 

The plaintiffs valued the relief as to 
accounts at Rs. 1,159-9-6. This was 
the valuation also put in the memo¬ 
randum of appeal filed by the plain¬ 
tiffs in the Court below. The plaintiffs 
paid a Court-fee of Rs. 85 in both the 
Courts below. 

The defendants in the appeal in this 
Court paid a Court-fee of Rs. 10 only. 
Upon the objection by the Stamp Re¬ 
porter it is now conceded by the ap¬ 
pellants that they have to pay an ad 
valorem Court-fee, but they want to 
amend the valuation of the appeal by 
fixing Rs. 200 instead of Rs. 1,159 odd, 
the valuation given in the plaint and 
in the memorandum of appeal filed in 
the Court below by the plaintiffs. The 
question is whether the appellants can 
be allowed to put their own valuation 
upon the relief sought in the memo¬ 
randum of appeal. 

(1) [1910] 33 All. 20—7 A.L.J. 842— 

7 I.O. 315. 
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The appellants rely upon S. 7, clause 
(4), sub-clause (f) of the Court-Fees 
Act which says 
“ In suits for accounts” 
the amount of fee payable is 
“ according to the amount at which 
the relief sought is valued in the plaint 
or memorandum of appeal,” and in 
all such suits the plaintiff shall state 
the amount at which he values the 
relief sought.” 

I have carefully considered the re¬ 
port of the Stamp Reporter and that 
of the Taxing Of&cer and the autho¬ 
rities referred to. 

Barring the decisions upon suits for 
mesne-prohts and accounts based on 
partnership, etc., two cases appear to 
be nearer the case in hand : Ohupati 
Srinivasacharlu v. A. Pe. in<levamma (2) 
Kanhdiya Lai v. Seth Ram Sarup^ (3). 
The former is a Full Bench decision 
of the Madras High Court. In that 
case the plainti^ had obtained a preli¬ 
minary decree for accounts. The de¬ 
fendant appealed against that decree 
and it was held that the defendant 
was bound by the valuation in the 
plaint and was not at liberty to make 
a fresh valuation for the purpose of 
his appeal. No reason has been assign¬ 
ed in that case, and in fact the judg¬ 
ment does not discuss the point. 
Wallis, C. J. merely says—“We are 
not prepared to differ from - the deci¬ 
sions in Sarnia Mavali v. Minammal, (4) 
and Bunwari Lai v. Sheo Shankar Mis- 
ser (5)”. The.former is a case of a suit 
brought for declaring a sale 'deed in¬ 
valid on certain grounds stated by the 
plaintiff. The value of the suit was 
Rs. 2,000 the amount mentioned in the 
deed. The plaintiff obtained a decree 
and the defendants preferred a second 
appeal to the High Court. There the 
value of the relief was well krown 
and, therefore, the defendant was not 
allowed to modify the value given in 
the plaint. The latter is a case of re>» 
covery of possession with raesne-pro- 
fifie. The plaintiff obtained a decree 

(2) [i915] 39 Mad, 725—30 M.L J* 
402—33 LC. 602. 

(3) 1922 All 228-44 All. 542—20 
A.L. J. 416—66 LC. 841. 

(4) [1899] 23 Mad. 490-10 M.L.J 
240. 

(5) [1909] 13 C.W.N. 815-1 LC. 670 


for possession and for mesne-proffts 
claimed anterior to the suit. The de¬ 
fendant in these circumstances was 
not allowed to modify the valuation 
given by the plaintiff. These cases 
have no application to the present 
one. 

In the Allahabad High Court Mr. 
Piggoti in the case of Kanhaiya Lai v. 
Seth Ram Sarup^ (3) considered the 
aforesaid decision of the Madras High 
Court and in a very elaborate judg¬ 
ment allowed the defendant in an ap¬ 
peal against a preliminary decree to 
put his own valuation on the memo¬ 
randum of appeal, holding that he was 
not bound by the valuation of the 
plaintiff in h^s plaint. 

The two decisions are not neces¬ 
sarily contradictory. The Madras 
High Court decision is against a preli¬ 
minary decree for accounts. In the 
Allahabad case the defendant did not 
deny his liability but took exception 
only to the form of the decree and 
contended that it ought 'to have con¬ 
tained a specification of the period for 
which liability to render accounts 
should extend and an adjudication up¬ 
on the question which 'the defendant 
had raised as to the period of limita¬ 
tion applicable to a Dortion of the 
plaintiff’s claim. 

In the present case the defendant 
does not dispute the liability to render 
accounts, but he wants certain res¬ 
triction to be placed upon the right cf 
the plaintiff to take accounts from 
him. It is difficult to assess the relief 
sought by him in the appeal. His 
relief in the appeal is not the same as 
that of the plaintiff in the plaint. The 
plaintiff's relief was a simple one for 
accounts and he rau^t have known the 
value of that relief and, therefore, he 
was bound to mention it in his plaint 
the purpose of levying Court-fee. 

on the other 
hand, is such as is 'not capable of a 

correct estimate. He is not hound by 
the valuation put by the plaintiff in 
his plaint. He is, therefore, at liberty 
his own valuation, 

The provision in the Court-Fees Act 
referred to above S. 7, clause 4 (f). 
leaves the appellants free to value the 
relief sought in the appeal and he is 
bound to pay Court-fee aocording to 
the amount at which he values, the! 
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relief sought. The principle that a 
party will not be allowed to value his 
relief arbitrarily does not arise in the 
present case in view of the very nature 
of the relief sought in the appeal by 
the defendant. 

Therefore, I hold that the defendant 
appellant is entitled to value the relief 
at Rs. 200 which he seeks to do and 
the Court-fee payable will be on that 
■^luation. 

Order accordingly, 
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Dawson Miller, C.J, and Foster, J. 

Torini Prasad Singh and another — 
Appellants. 

V. 

N’ann Prasad Singh an I others — 
Respondents. 

F. A. No. 119 of 1920, decided on 
21st February 1923 from the decision 
of Sub. J. First Court Monghyr 
Df- 31st January 1920. 

Hindu Liw — Partition—Eoidence of formal 
agreiment is not necessary —Acis of parties 
may suffice. 

It is not necesiary that definite evidenoe 
shoal i be gi vea of a foptnal agreement between 
the parties to e iablo a Court to hold that a 
separation has taken place. An inference of 
separatio-i having previously taken place, may 
be drawn from the subsequent acts of the 
parties without any proDf of a formal agree¬ 
ment. But where the parties are found living 
together in the same house and meeting their 
expense* out of a common fund, it would 
require very strong eyideuce to lead to the 
conclusion that they had put an and to their 
state of jointness. IP 163 C 2] 

0, 0, Das and J. Prasad —for Appel¬ 
lants. 

'Y. Y, Sinha and 8. P, Sinha—ior 

Respondents. 

Dawson Miller, C. J.—Thia is an 
appeal by the defendants from a 
decree of the Subordinate Judge of 
Monghyr, dated the Slst January 1920. 

The plaintiffs and the defendants 
..are, respectively, the members of two 
different branches of the family of 
Nawab Singh who died many years 
ago leaving two sons, Ram Singh and 
Harakh Narain Singh. The first 
plaintiff Nunn Frashad Singh is the 
oh of Ram Singh, the other plaintiffs 


are the sons and grandsons of Nunn 
Prashad Singh. The defendants were 
originally the widow of Harakh 
Narain Singh and his two grandsons 
(sons of his deceased daughter). The 
widow, Mt. Mulko Kumari, died du¬ 
ring the pendency of the suit leaving 
her two grandsons, Tarini Prasad and 
Tribeni Prasad Singh, the sole defen¬ 
dants representing Harakh’s branch 
of the family. 

Ram Singh died in or before the 
year 1877 but his brother Harakh 
Narain Singh lived until 1917, If at 
the date of Harakh Narain’s death in 
1917 the families 0 i the two brothers 
were joint in estate, which is the 
plaintiff’s case, it would follow that 
on the death of Harakh Narain, 
leaving no male issue the descen¬ 
dants of Ram Singh would succeed by 
survivorship to the whole of the joint 
family property, to the exclusion of 
the defendants, the sons of Harakh 
Narain’s daughter. If, however, there 
was a separation of interest in the 
lifetime of the two brothers Ram 
Singh and Harakh Narain, which is 
the defendants’ case, then the half 
share which Harakh Narain acquired 
by partition would descend by in¬ 
heritance to his daughter’s sons. 

The question for determination in 
this appeal is whether such a separa¬ 
tion in fact took place. [His Lordship 
then discussed the oral and document¬ 
ary evidence regarding partition and 
proceeded as follows :—] 

No doubt it is not necessary that 
definitw evidence should be given of a 
formal agreement between the parties 
to enable i Court to hold that a 
separation has taken place. An infer¬ 
ence of separation having previously 
taken place may be drawn from the 
subsequent acts of the parties without 
any proof of a formal agreement. But 
where the parties are found living 
together in the same house and meet¬ 
ing their expenses out of a common 
fund, 1 consider that it would require 
very much stronger evidence than 
anything which has been produced in 
this case to lead to the conclusion 
that they had put an end to their state 
of jointness. There is some evidence, 
no doubt, of dealings, with the pro¬ 
perty which are consistent with a 
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state of separation but there is no 
evidence which, to my mind, shows 
actual separate enjoyment and apart 
altogether from the fact that they 
were living together and messing 
together there are documents and 
admitted facts in the case which 
point clearly to a state of jointness 
and I can see no valid reason for 
differing from the conclusion arrived 
at by the Trial Court. 

In my opinion this appeal should 
be dismissed with costs. 

Foster. J.— I agree. 

Appeal (fismissp.'l. 
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Dawson Miller 0. J. and 
Foster, J. 

Bishunath Sahaij —Appellant. 

V 

Sanku Prasal 'S'mj/i —Respondent 

F. A. No. 147 of 1920, Decided on 
8th February 1923, from the decision 
of Sub. J.. Patna, Dated 22nd March 
1920. 

Contract Jet, S id—Joint promisor can 
be sued independently. 

A suit is not bad Dierel/ because one ooly 
of the joint prumisors has been sued. 
Where a hand-note was executed by the 
executant for himself as well as on behalf of 
his minor younger brother. 

Held each of those liable under the 
hand-note is liable to the full extent of the 
loan unless there are some special terms in 
the contract which in some way limit or 
restrict their liability and under the provisions 
of 3.43 of the Contract Act it is quite within 
the competency of the lender to sue all or any, 
as he may choose, of those who have incur¬ 
red the liability. There is nothing in the 
Civil Procedure Code which militates against 
such a course. [P 165 C 1,2] 

L. xV. Sinha, Parmeshar Dayal and 
Jadubans Sahay —for Appellant. 

S, M, Mullich, B.C- Sinha^ Jalgobind 
Prasad and Tribhuan N". Sahay —for 
Respondents. 

Dawson Miller, C J.—This is an 
appeal on behalf of Bishunath Sahay, 
the first, defendant, in a suit institut¬ 
ed before the Subordinate Judge of 
Patna and decided on the 22nd March 
1920. Th plaintiff, Nanku Prasad 
Singh, I ant money to the defendant, 
Bishunath Sahay, under a hand-note 
dated the 3rd August, 1917. The 
money was required, as appears from 

J 


the terms of the hand note itself, to 
deposit in Court as the purchase 
price of certain property in respect 
to the sale of which the defendant 
had obtained a decree for specific 
performance. He also required a 
portion of the money to pay off 
certain small loans, and for these 
purposes borrowed Rs. 4,000 from the 
plaintiff at the rate of 4 per cent, 
per mensem simple interest. The 
interest was no doubt very high but 
at the same time no security was 
given for repayment of the loan. The 
hand-note recites that Bishunath 
Sahay borrowed the money in the 
capacity of karta an'J managing 
member of the joint family to which 
he belonged and borrowed for him¬ 
self and as guardian of his younger 
brother Nanhe, who is the second 
defendant in the suit. He also ap¬ 
parently had a son but about him 
nothing is stated in the hand-note. 


Alter the suit was instituted the 
amount at that time having risen 
with interest to Rs. 6,-iOO, the plaintiff 
applied that the defendant No: •% 
might be removed from the category 
of defendants as he no longer wished 
to proceed against him, he having 
been a minor at the date when the 
hand-note was executed. An order 
was thereupon made that the de- 
fendant No 2 be exonerated from the 
category of defendants by which I 
take it that the learned Judge meant 
that the defendant No. 2’s name 
should be removed from record as a 
defendant. Subsequently the first de¬ 
fendant, the present appellant, filed a 
supplementary written statement 
objecting to the removal of the name 
of th« defendant No. 2 and pleading 
that unless his name remained as a 
defendant the suit ought to be dismis- 

mentioned that, 

m addition to the appellant and his 
step-brother, the minor son of the 
appellant was also impleaded as a 

defendant on the ground, I presume, 

that ^he was jomt with the defendant 


- uaine lor tria 

various issues were raised and the 

JudL fn Suhordinat 

he plaintiff, an 

he granted a decree in these terms : 
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“That the suit be decreed against 
the defendants 1 and 3, that is Bishu- 
nath Sahay and his son, with costs 
and interest at 6 per cent, per annum 
until realjisation.” 
and then added : 

“The plaintilf will realise the 
decretal amount first from the de¬ 
fendant No. 1 and then from the co¬ 
parcenary properties of the defend¬ 
ant No. 3. The defendant No. 2 has 
already been exonerated.” 

I do not know why the learned 
Subordinate Judge entered in his 
order, at the end of his judgment, 
that the decretal amount should be 
realized from the co-parcenary pro¬ 
perties of the defendant No. 3, but, 
however that may be, that defendant 
has not appealed from the decision. 
It was stated to us in argument that 
it was through an oversight that his 
name was not entered in the memo¬ 
randum of appeal as an appellant 
but, be that as it may, there has been 
sufficient time from the date when the 
memorandum of appeal was filed 
until the present time to apply for 
an amendment so that the defendant 
No. 3 could also appeal. That has 
not been done and therefore we are 
not concerned in this appeal with 
the rights or liabilities of the de¬ 
fendant No. 3. 

The two points which have been 
urged before us in this appeal are 
that the suit cannot proceed in the 
absence of the defendant No. 2 and, 
secondly, that the interest agreed in 
the hand-note excessive, uncon¬ 
scionable and by way of penalty. 
With regard to the first point, assum¬ 
ing that the defendant No, 2 incur¬ 
red any liability at all, then one must 
treat him and the appellant as joint 
promisors, and under the terms of the 
Contract Act. S- 43, where two or 
more persons make a joint promise, 
the promisee may, in the absence of 
express agreement to the contrary, 
compel any one or more of such joint 
promisors to perform the whole of 
the promise. Some argument was 
urged before us in support of this part 
of the appeal, endeavouring to point 
out that each of the promisors was 
liable for a proportion only of the 
debt, but there is nothing in the 
hand-note to lead to this conclusion. 


I confess I am entirely unable to fol¬ 
low the argument that the suit is bad 
merely because One only of the joint 
promisors has been sued. In such a 
case each of those liable under the 
hand-note is liable to the full extent 
of the loan unless there are some 
special terms in the contract which 
in some way limit or restrict tbeir 
liability, and under the provisions of 
S. 43 of the Contract Act it is quite 
within the competency o' the lender 
lo sue ail or any, as he may choose, 
of those who have incurred the 
liability. There is nothing in the 
Civil Procedure Code which militates 
against such a course, and I am 
unable to find that the learned Judge 
was wrong in refusing to dismiss the 
suit upon this ground. 

[On the second p^int too his Lord- 
ship held against the appellant and 
dismissed the appeal.] 

Foster, J.—I Agree. 

Appeal (lismisse'l. 
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Ross, J. 

Jhumak Singh and others —Appel¬ 
lants. 


T 


Mahindra Singh and others —Res¬ 
pondents. 

S. A. No. 1213 of 1920, Decided on 
4th January 1923 from the decision of 
A-ddl. Sub. J. Saran, D/-16th August 
1920. 

Decree—Decree not acted upon for Zong 
timeSuit based on the decree—Court should 
grant relief on the basis of decree. 

Plaiatift obtained an ex decree for 

confirmation of possession over certain land but 
did not execute it. After the lapse of some 
years he brought another suit for confirmation 
or in the alternative for possession of the same 
land and relied upon the previous decree. 
The lower Courts refused to give effect to the 
decree on the ground that it was not acted upon 
and that the plaintiff could not rely upon it 
aftersucha long time. They went into the 
question of title and dismissed the claim, un 
second appeal.' 

" Held that the previous decree could not 
ceaee to have effect unless it was set asiae, 
that the lower Conrts were in error in going 
into the question of title again and that the 
plaintiff’s suit should have been decreed on the 
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production of the decree, especially when the 
defence was found to bo baseless. (P. 166 C, 2] 

Harnarayan Prashad and S. M. Mul- 
lick —for Appellants. 

R. B, Saran for P, Dayal —for Res¬ 
pondents. 

Judgment.—This is an appeal by 
the plaintiffs in a suit for confirma¬ 
tion, or, in the alternative, for re¬ 
covery of possession of an undirided 
one-fourth share in an orchard of 
which the plaintiffs are in possession. 

It is alleged in the plaint that one 
Gopal Singh, father of the defendants, 
had been recorded in respect of this 
one-fourth share in the previous Re¬ 
cord of Rights. A suit was instituted 
being No. 475 of 1906 in the Court of 
the Munsif of Chapra for confirma¬ 
tion of the plaintiffs’ possession. That 
suit was decreed ex parte in the plain¬ 
tiffs* favour. The defence with re¬ 
gard to that portion of the plaint was 
that the defendants had no knowledge 
of the Suit 1^0. 475 of 1906 and that 
it was not binding upon them, that 
the decree was passed after their 
father died in 1907 without substitu¬ 
tion of their names as defendants in 
his place and that they only came to 
know of the existence of that suit 
in 1325. The Courts below have gone 
into the question of title as if there 
had been no previous litigation. 
With regard to the allegation in the 
written statement in answer to this 
part of the plaint, the Munsif does 
not seem to have accepted it. But be 
has refused to give effect to the decree 
on the ground that it was never acted 
upon and that the plaintiffs cannot 
now rely upon it after such a length 
of time. He further says that, as the 
decree was not acted upon, it cannot 
be taken to be binding upon the de¬ 
fendants. Similarly, the learned Sub¬ 
ordinate Judge says that it is signifi¬ 
cant that the plaintiffs dared not ap¬ 
ply for delivery of possession even on 
obtaining ex panrte decree in 1907. 
That is all that the Subordinate Judge 
says about this part of the case. Bt 
is clear that these views of the 
Courts below are erroneous. The 
plaintiffs obtained title by the decree 
pf 1907, The fact that the decree was 
mot put into execution cannot affect 
Ithe declaration of title made therein. 


The decree would only cease to have 
effect if it was set aside, but the de¬ 
fendants have never taken any steps 
to have this done. In my opinion, the 
Courts below were in error in going 
into the question of title again and 
the plaintiffs’ suit ought to have been 
decreed on production of the decree 
of 1907 when the defendants’ answer 
to that decree as contained in the 
written statement was found to be 
baseless. The result is, that this ap¬ 
peal must be decreed with costs and 
the suit of the plaintiffs decreed with 
costs throughout. 


Appeal allowed. 
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Das and Adami, JJ. 

Qobin<i Prasad Ge?—Appellant. 

V 

Kishun Lall Dhokri ond others — 

Respondents. 


F. A. No, 181 of 1921, Decided on 
23rd October 1922 from the decision 
of D. J., Gaya, dated Ist August 1921. 

Provincial Insolvency Act (IBSO) S, 10-^ 
Inability to pay debts mtw# be proved first 
under the new Act. 


The words “TJaless he is unable to pay hie 
debts'* have for the first time been brought 
into the Aot by the Aot of 1920 in S. 10 cor¬ 
responding to S. 6 of the Act of 1907 and 
therefore it is necessary for the debtor to 
establish first that he is unable to pay his 
debts and then that e'ther bis debts amount 
to Rs. 500 or he is under arrest or imprison¬ 
ment in execution of a decree of any Coart 
for the payment of money or an order of at¬ 
tachment in execution of such d decree has 
been made and is subsisting against his pro¬ 
perty. Under the old Aot it was unnecessary 
for a person presenting an application to show 
that he is unable to pay his debts as the old 

Act did not require him to show that he was 

unable to pay hii debts but this is a matter 
which the Court under the new Aot has to 
investigate and it can only investigate 
such matters on such materials as are olaced 
before rtxe Court by the party making the ap- 
phcatK^ for adjudication of insolvency. 44 0. 
585; 15 C.W.N, 213 Diet. [P. 167 C. 2, P. 168 C. 1] 

KailaspaUi—for Appellant. 


Das, J. This is an appeal against 
an order of the learned District 
Judge of Gaya dated the 1st August 
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1921, refusing to adjudge the appel¬ 
lant an insolvent under the Pro¬ 
vincial Insolvency Act. The peti¬ 
tion for insolvency was presented on 
the 25th of May 1921. The creditors 
opposed the petition and the learned 
District Judge examined the insol¬ 
vent and came to the conclusion that 
the petitioner before him did not 
establish that there was a prima facie 
case that he could not pay his debts. 
In that view the learned District 
Judge rejected the petition of the 

appellant. „ , 

In this Court the learned Vakil 
appearing on behalf of the appellant 
has argued before us that the learned 
District Judge decided matters which 
he had no jurisdiction to decide at 
that stage and that on the petition 
presented by the appellant the learn¬ 
ed District Judge should have ad¬ 
judged him an insolvent and the 
learned Vakil relied on the case of 
Chhatropat Singh Dugar v. Kharag 
Singh Lnchmiram (1) and Udai Chand 
Moity V. Ram Kumar Khara (2) and 
other cases. 

Kow, it is to be remembered that 
all these cases were decided under 
Act III of 1907 ; the present case is 
under Act V of 1920, and, as^ I shall 
presently show, the position has 
undergone a change since the cases 
were decided under the former Act. 
It will be convenient to deal with the 
various sections of the new Act in 
order to show that the view taken by 
the learned District Judge is entirely 
correct. S. 7 of the Act provides that 
“subject to the conditions specified in 
this Act. if a debtor commits an act 
of insolvency, an insolvency petition 
may be presented either by a cr^itor 
as-by the debtor and the Court 
may on such petition make an order 
(hereinafter called an order of ad¬ 
judication) adjudging him an insol¬ 
vent**. The explanation provides that 
the presentation of a petition by the 

(1) [1917] 44 Cal. 535 -44 I. A. 11- 

21 M. L. T. 36—15 A. L. J. 87— 

(1917) M.W. N. 100—32 M. L. J. 

1—19 Bom. L.R. 174—25 C.L.J. 

215-21 C.W. N. 947 —10 Bur. 

L. T. 25—39 I. C. 788 (P. C.) ^ ^ 

(2) [1910] 15 O.W.N. 213—12 C.B.J. 

400—7 I. C. 394. 


debtor shall be deemed an act of 
insolrency within the meaning of 
this section and that on such petition 
the Court may make an order of 
adjudication. It follows, therefore, 
that an act of insolvency was un¬ 
doubtedly committed by the appellant 
as soon as he presented a petition to 
be declared an insolvent. The con¬ 
ditions mentioned in S. 7 are, so far 
as we are concerned, specified in S. 10 
of the Act which runs as follows :— 

“A debtor shall not be entitled to 
present an insolvency petition, unless 
he is unable to pay his debts and (a) 
his debts amount to Rs. 500 ; or (b) 
he is under arrest or imprisonment 
in execution of a decree of any Court 
for the payment of money ; or (c) an 
order of attachment in execution of 
such a decree has been made, and is 
subsisting against his property. 

Now it is important to point out 
that S. 6 (3) of the Act of 1907 under 
which the cases to which we have 
been referred were decided ran as 

follows :— . . , ^ 

“The debtor shall not be entitled to 

present an insolvency petition unless 

(a) his debts amount to Rs. 500, or 

(b) he has been arrested or imprisoned 
in execution of the decree of 
Court for payment of money, or (c) 
an order of attachment in execution 
of such a decree has been made, and 
is subsisting against his property. 

It will be noticed, therefore, that 
the words “unless he is una^e to pay 
his debts’ have for the first time 
been brought into the Act by the Act 
of 1920 ; in other words, it is neces¬ 
sary for the debtor to establish, first, 
that he is unable to pay his debts 
and, secondly, that either his debts 
amount to Rs. 500 or is under arrest 
or imprisonment in execution ot a 
decree of any Court for the payment 
of money, or an order of attachment 
in execution of such a decree been 
made and is subsisting aga'of 
nronertv These are the conditions 
specified ■ in the Act, and ^ben these 
conditions have been fulfilled the 
Court has no option but to deolar 
the person presenting the application 

‘Tow Question ie has he satisfl- 

ed the Court that the 

specified ifa the Act, that la to say. 
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in c>. 10 of Act have been fulfilled '? 
Undf>ubtedly bis debts amount to 
I s -SOO ; there is no question about 
that, but the learned District Judge is 
not satisfied that he is unable to pay 
his debts, ivo doubt in the cases 
which were cited before us the learn¬ 
ed Judges took the view that it was 
unnecessary for a person presenting 
such an application to show that he 
is unable to pay bis debts but that is 
for the obvious reason that the old 
Act did not require him to show that 
^ ' was unable to p ly his debts. This 
a matter which the Court under 
tn ‘new Act has to investigate, and 
it can only investigate such matters 
on such materials as are placed before 
the Court by the party making the 
application far adjudication of in¬ 
solvency. The learned District Judge 
has dealt with the w.iy in which the 
appellant gave his evidence and has 
recorded a finding to the ett'eot that 
he is not satisfied that he is unable to 
pay his debts. 

We may only take one matter 
which in my opinion is of importance. 
Certain properties had been recorded 
in the Record of Rights in the appe¬ 
lant s name and the value of those 
properties co nes to about Rs. 2,500. 
The insolvent states that he was 
merely a benamidar in respect of 
those properties. It was, in ray 
view, open to the learned District 
Judge to como to the conclusion that 
his explanation ought not to be ac¬ 
cepted in view of what appeared in 
the Record of Rights. 

Then as regards the list of credi¬ 
tors, the learned District Judge was 
not prepared to accept the statement 
of the applicant as to the debts that 
were not covered by decrees, and I 
am unable to say that the learned 
District Judge was wrong in not ac¬ 
cepting the statement of the ap¬ 
plicant. In my opinion, the decision 
of the District Judge is right and 
uyust be affirmed. 

I would dismiss this appeal. 

Adami, J. —I agree. 

Avjieai dismissed. 


Prasad (Ross, J.) 1924 Patua 
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Rose, J. 

Jaj Sah and another —Appellants. 

V. 

Srikanta Prasad and Res¬ 

pondents. 

S.A No. 551 of 1921, decided on 26th 
February 1923. from the decision 
of Addl. Sub, J. Ghapra, dated 9th 
December 1920, 

(а) Evidence Act, S. tlS^Fointoflaw—Con- 
duct of party affects. 

Where the plaintiffs had pat in a petition 
to add the other co-sharers landlords as par- 
to the suit but the defend ant objected to 
this addition and the Munsif refused to 
allow it. 

Held that the respondents were not entitled 
lo raise this point in appeal, fP. 169 C. 1 ] 

(б) Landlord & Te iant—Reversion — Presum¬ 
ed inhere tenure not permanent or heritable. 

Where the tenure is anything less than per* 
manert and heritable there must be a rever’ 
Sion to the proprietor. [P. 109 C. 1) 

Jayaswal and Sunder Lai — for 
Appellant?. 

f, W. Singh and Harnarain Prasad — 

for Respondents. 

Judgment. This is a suit by some 
r ® owners of the shamilat patti 
of Mouza Repura in which is situated 
a plot of land 4 bighas 11 katha 15 
dhurs m area. The plaintiffs claim 
to redeem this property. They alleg- 
ed that the land was originally the 
occupancy holding of one Kunj 
Behari Das, a sadhu, who was suc¬ 
ceeded by several heirs who are now 
dead without heirs. In 1852 Kunj 
Behari Das gave the land in suit in 
Zarpeshgi lease to the ancestor of 
the defendants. 

The substantive defence was that 
the land was not occupancy holding 
of Kunj Behari Das but a Lakhiraj 
Brit tenure and that the plaintiffs 
have no right to redeem. It was 
also pleaded that they were not all 
the proprietors and, therefore, could 
not maintain the suit. 

T Ik- ‘and was 

Lakhira] Bnt and that the plaintiffs 
as CO-sharers in some of the Tonzis 
had no right or interest in the land 

to redeem. 

ihe Subordinate Judge also held that 

^ Ukhiraj Brit tenure 
and that as a tenure it passed by 
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escheat to the Crown and not to the 
Maliks of the village and that the 
plaintiffs, therefore, had no equity 
of redemption. He also held that 
there was a defect of parties, but 
that nevertheless the suit was not 
liable to dismissal on that ground. 
He dismissed the appeal. 

With regard to the point of defect 
of parties, it is sutficierit to say that 
the plaintiffs put in a petition, on 
the 23rd of August 1919 to add the 
other co-sharer landlords as parties 
to the suit. 'I’he defendant objected 
to this additijn and the Munsif 
refused to allow it. Ccnsequently, 
the respondents are n*>t entitled to 
raise this point, now. 

The principle quescion in the case 
is, '.whether the plaintiffs a'-e entitl¬ 
ed to redeem. On this question the 
respondents relied on Sonet Kooer r. 
Himmut Bahaloor, (1) where it was 
held that lands belonging to Zemin- 
dary granted by the Zemindar under an 
absolute hereditary Mukararn tenure 
do not, on the death of Che grantee 
without heirs, revert to the Zemin¬ 
dar ; but the Crown by the general 
prerogative will take the property 
by escheat. In that case it was held 
that the Mukarrari was an absolute 
interest and that there was no ground 
for saying that the land had revert¬ 
ed, in the proper sense of the term, 
to -the Zamindar. In NH Ma thab 
Sikdar y. ^aratiam Sik-la’’ (2) all that 
was said was that it seemed doubtful 
whether, when a landlord grants a 
permanent and heritable tenure in 
land, he ha.s any escate left in him, 
and Che decision in Sonet Kooer s case 
|(ll was referred to. lA^hatever may 
be the result, where the tenure is 
permanent and heritable, it seems 
clear Chat if it is anything less than 
this there must be a reversion to the 

proprietor, . , . u- 

Now, the burden of establishing 

title by escheat is on him who as¬ 
serts it; Secretiirij of State for India 
V. Haibatno Hari (3). Consequently, 
if the defence was to succeed in the 


:i) [1875] lOal. 391-3 LA. 92—25 
W.R. 239—3 Sir. 608 (P. C.) 

2) [1890] 17 Cal. 826. 

3) [19041 28 Bom. 27o—6 Bom. UK* 



presewt case, it had at least to be 
shown that the tenure was permanent 
as well as heritable. All that is 
found is that the tenure was rent- 
free and heritable. It is argued that 
there is nothing to show that it was 
not for an unlimited period and that 
the possession of the tenure 
for several generation.s shows that 
it was p'3^.uanen^ It is not sugges¬ 
ted that there is any evidence of 
permanency except this inferential 
evidence and that, in my opinion, is 
no eridsnce at all. The result is that 
there can bo no eacheat. The pro¬ 
perty must revert to the proprietor 
on the failure of the heir of the 
grantee, and the plaintiffs are e i- 
titlod to redee n this mortgage. 

The appeal is decreed with costs 
and the decrees of the Courts below 
are -set aside and there will be a 
decree for redemption on payment 
of Rs. 73-14-0 within three months 
from this dite. If the plaintilf.s failed 
to redeem within that period, their 
right to redeem will be foreclosed. 
The plaintiifs are entitled to mesne 
profits from the date of suit. The 
amount will be ascertained by the 
Court of first instance. The plain¬ 
tiffs will get their costs throughout. 

Appeal allowed. 
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Foujdar S /i<jh and others —Appel¬ 
lants. 



Baiju Mahton and others—Respon¬ 
dents. 

S. A. No. 916 of 1921, Decided on 
15th February 1923 from the decision 
of Sub. J. Patna, D/- 19th January 
1921. 

Limitation Act, S. SO («)—Ijara 
Ijardar allowed to hold over after expiry oj 
lease and to receive produce in lieu of interest-" 
Limitation is extended. 

Where after the expiry of an ijara lease the 
ijardar was allowed to continue in possession 
of the land and to receive the produce of .and 
in lieu of interest payable on the Zartpeshgi 
and on being dispossessed from the land he 
ed to recover the Zuripeshgi ’ 



170 


1924 Pataa 


Foujdar Singh v. Baiju Mx^HTON (Ross, J.) 


ffeM: (bat the receipt of produce io lieu of 
interest fell within S. 20 (2) and saved li nita- 
tion, 24B 493' 29 M. 23-1 relied upon. 

IP. 171 C. 2.1 

A. K, Roy—ioi Appellants. 

Lachmi Narain SijKjh—ioi Respon¬ 
dents. 

Judgment.—The plaintiffs sued for 
the recovery of money advanced on 
an Ijara lease executed by defendants 
Nos. I to 15 and their predecessors on 
the 3rd of May 1901, in favour of the 
plaintiffs’ father by which 4 bighas 17 
kathas of land was leased at an annual 
rental of 12 annas for a term of seven 
years from 1309 to 1315 with a proviso 
that in the event of non-payment of 
the zar-i-peshgi the settlement would 
stand until 1317. In 1319 the lessors 
sold their interest to defendant No. 1. 
In 1320, 1321, 1322, 1323, 1324 and 
1325 the plaintiffs demanded payment 
from the purchaser but the purchaser 
had no money and allowed the plain¬ 
tiffs to hold Over the ko,sht land from 
year to year, and, in lieu of the 
interest on the debt, told the plain¬ 
tiffs to retain possession of the lease¬ 
hold property. In 1326 the p'aintiffs 
were dispossessed and, therefore, 
brought this suit claiming first a 
mortgage-decree; second, alternative¬ 
ly, a decree for money and, thirdly, in 
the alternative possession of the land. 

The defence was that the suit was 
barred by limitation that tie/jara 
lease became null and void at the end 
of Jeth 1317 and that the zcir-i-peshgi 
(money) had been paid. 

The Munsif found that the plea of 
payment was false, that the plaintiffs’ 
allegation of possession and disposses¬ 
sion was proved, and that the debtors 
asked the plaintiffs to hold over till 
re-payment and that the suit was not 
barred by limitation because the 
enjoyment of the usufruct of the land 
was appropriation of interest on 
money due and time would only run 
from the date when the payment of 
interest ceased; that is, Jeth 1326. 
He also held that the lease was a 
lease only and not a mortgage and, 
therefore, passed a decree for money. 
The Subordinate Judge on appeal 
agreed with these findings. On the 
<luestion of limitation he held that on 
the findings of fact Art. 116 of the 
Limitation Act had no application. 


that the terms of the lease were 
changed by subsequent oral agree¬ 
ment and that the parties must be 
held to be bound by the new contract. 
He also held that the plaintiffs were 
getting the usufruct of the land in 
lieu of interest and applied S. 20 (2) 
of tl\e Limitation Act. He f' rther 
held that, even on the construction of 
the lease itself, the plaintiffs had no 
right to sue until they were dis- 

posses.sed. 

The contention on behalf of the 
defendants, who are the appellants, is 
that this is a lease and not a mort¬ 
gage and that, therefore, S. 20 (2) of 
the Limitation Act has no applica¬ 
tion ; that the usufruct of the land is 
not payment of interest within the 
meaning of S. 20 ; that if there was a 
new contract, it was a lease from 
year to year and required to be 
made by a registered instrument and 
on the true construction of the lease 
the cause of action arose in 1317 and 
the suit is barred by six years* 
limitation. 

I shall deal first with the construc¬ 
tion of the lease. After reciting that 
the lease expires at the end of Jeth 
1315, but if the zo,r-i~peshgi is not 
paid it is to continue until 1317, that 
is, for nine years, the instrument 
proceeds as follows:—“The term of 
this deed shall after nine years totally 
cease to continue and we shall enter 
upon seer possession and occupation 
of the kasht land ; and if even till then 
we fail to pay the zar^i-peshgi or if 
the lessee be dispossessed from the 
lease* hold property on any account 
whatsoever, the lessee shall be at 
liberty without waiting for the expiry 
of the terra to institute a suit in the 
Civil Court and to recover the znr-i- 
peshgi with damages on account of 
loss of produce from the date of dis¬ 
possession to the date of realization 
of the money with costs.” Now, it 
seems to me that on the language of 
the deed the appellant is right in his 
contention that the lease absolutely 
determined in 1317 and if the suiv 
was on the original contract it oufeht 
to have been brought within six years 
from that date. It is true that the 
language is not altogether accurate. 
Two contingencies are set forth : (D 
if payment is not made by 1317 ; (2^ 
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if tlie lessee is dispossessed from the 
property. The result is stated in a 
comprehensive clause giving the 
lessee liberty, without waiting for the 
expiry of the terra to institute a suit 
and to recover the zar-t-peshgi with 
damages on account of loss of produce 
from the date of dispossession to the 
date of realization. Part of this 
language is only applicable to the 
second contingency; but this inconsis¬ 
tency does not, in ray opinion, 
modify the express stipulation that 
the lease determined in 1317. 

But the Courts below hare both 
found that there was a new contract 
each year, the plaintiffs demanded 
their money from defendant No. 1 
and each year they were asked to 
remain in possession in lieu of 
interest. This possession continued 
till 1326. This is not a lease from 
year to year requiring registration, 
and the only question is whether the 
usufruct of the land received in this 
way is equivalent to the payment of 
interest. The learned Vakil for the 
appellants contends that so to hold 
is to make S. 20 (2) of the Act 
unnecessary and that the express 
provision, that in the case of a mort¬ 
gagee in possession the receipt 
of the produce shall be deemed to be 
a payment for the purposes of sub¬ 
section (1), leads by necessary impli¬ 
cation to the inference that such 
receipts are not such payments in 
other cases. He relies on Krishnaji 
Sakharam v. Kashim Mohiddinsaheb 
(1). In that case, however, all that 
was held was that as the mortgage 
was only good as a mortgage for the 
terra of the mortgagors life, the 
possession of the mortgagee after his 
death was the possession ot a tres- 
passer and S. 20 (2) had no applica¬ 
tion. In the present case the plaintiffs 
were not trespassers after the term o 
the lease expired. They 
possession at the request of 
No. 1, who was unable to pay his debt. 

The other oases on which the 1®»”\®'* 
Vakil relies are J?““' 

swami (21, Venkaji Bohan 
Shidramapa Balappa Desat (3). —Ibese 

(1) [19201 44 Bom. 500—22 Bom.L-K. 

385-57 I.C. 76. 

2) [1884] 7 Mad. 539. 

'3) [1895] 19 Bom. 663. 


were both cases of invalid mortgage* 
The first case simply decided that the 
plaintiff could not claim to have 
received profits of the mortgaged 
property nor to have received them 
as mortgages. In the second case it 
was argued that the Court ought to 
infer that the tenants paid the rent 
to the plaintiffs as interest on the 
bond- This argument was not over¬ 
ruled on the ground that the receipt 
of rent could not be treated as pay¬ 
ment of interest, but on the ground 
that on the admissible evidence the 
inference could not be drawn. This 
case is really against the appellants. 
On the other hand, Kartyappa v. 
Rachappa (4), Ragho Sitaram v. Hart 
(5), and Mylan v. Annavi Madan (6) 
clear authorities in support of the 
view contended for by the respon¬ 
dents. In ray opinion, limitation is 
saved in this case by the receipts o 
the produce of the land which th 
plaintiffs continued to occupy in lieu 
of interest at the request of ^ the 
defendant No. 1 owing to his inability 
to pay his debt. There can be no 
ground in reason why the produce oq 
land should not be accepted in lieu of 
interest if the parties have so arrang¬ 
ed. In this case this was the arrange¬ 
ment, as has been found by both the 
Courts. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(4) 

(5) 

( 6 ) 


[1900] 24 Bom. 493“2 Bom.L.R. 
378. 

[1900] 24 Bom. 619—2 Bom.L.R. 
452. 

[1906] 29 Mad. 234—16 M.L.J. 
99. 
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Ross, J. 

Motilall and awoi/ier—Appellants. 

V 

R(ymkhelawan Das and others-- 
Respondents. 

S. A.No. 928 of 1921, Decided on 8th 
February 1923. from the decision of 
Sub. J., Patna, dated 6th October 1920, 
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Will'— Construction—Property devise^ for 
Vadh ceremony — Ceremony performed by 
^lunteer— Legatee gets free property, 

A testator devised certain property to the 
defendants for the purpose of defraying the 
expenses oi his sradh ceremony. The sradh 
ceremony however was performed by a 
volunteer. 

Held that the defendants took the 
property free from the burden and that there 
was no intestacy with regard to the devised 
property. {P 172 C 2] 

SuTi'hr LnU —for Appellants. 

Janak Kishor—ior Respondente. 

Judgment.—This appeal raises a 
question of the construction of the 
will of one Kandhai. The plaintiff 
and defendant No. 4 are the nearest 
agnates. The defendants Nos. 1 and 
2 are the sons of a daughter of a 
brother of the testator. One of the 
provisions of the will related to 1 
bigha and 5 kathas of land and it is 
this property which is the subject- 
matter of the suit- The plaintiff 
claimed to be jointly entitled to this 
property along with defendant No. 4 
on the ground that it had not been 
disposed of by Kandhai in his will. 

The Munsif held that the property 
had been disposed of in favour of de¬ 
fendants Nos. 1 and 2 ; but this deci¬ 
sion was reversed by the Subordinate 
Judge. The will recites that these 
defendants Nos. 1 and 2 lived with 
the testator as his own children. 
After other dispositions of property 
testator goes on to say that he has 
kept the remaining 1 bigha 5 kathas 
raiyati kasht for the ourpose of 
performing the sradh ceremony of 
the executant. After the death of the 
executant, Moti Lall and Debi Lall, 
sons of Jaggu Mahto, who are the 
own maternal grandsons of Hossaini 
Mahto, the executant’s brother, and 
who are the Chaohera grandsons of 
the executant, will obtain possession 
over the same and sell it and perform 
the sradh ceremonies of the execu¬ 
tant from the consideration money 
the cremation ceremony and sradh of 
the executant may be performed by 
one of the two Ohachera grandsons 
only “And I give to Moti Lall and 
Debi Lall mentioned above after my 
death all the properties.” In the 
schedule annexed to the will is a 
further reference to this piece of land 
as follows : 


“This land the executant has kept 
for performing his funeral cere¬ 
monies and Moti Lall and Debi Lall 
are hereby authorised to perform the 
funeral ceremonies after my death 
by one of the above-mentioned per¬ 
sons and sell the land as described 
below and spend the same in ray 
sradh.” The two legatees being 
minors the funeral ceremonies were 
actually performed by defendant 
No. 4. The contention of the plain¬ 
tiff is that the result of this has been 
that there is an intestacy with regard 
to 1 bigha and 5 kathas, I am wholly 
unable to see why this result should 
follow. The testator willed that this 
1- bigha 5 kathas should come to fchel 
possession of defendant-^ Nos. 1 and 
2 and he directed them to sell it and 
perform his sradh ceremonies with 
the proceeds ; but, if the sradh cere¬ 
monies were validly performed by a 
volunteer, the plain result was that 
they t jok the property free from the 
burden- I see absolutely no reason 
why, because a volunteer stepped in 
and performed the sradh ceremonies, 
this property which was specifically 
devised should go off to the agnates' 
as intestate. ' 

The appeal i^ dejreed with costs and 
the decree of the Subordinate Judge 
is set aside and the decree of the 
Munsif is restored. 

Appe al allowed' 
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Ross, J. 

Poonii Appellant. 

V. 

Kamal Singh an I oi/jers'—Respon¬ 
dents. 


26th February 1923 from the decision 
of D, J. Gaya, D/-23rd February 1921. 

C. P, Code, 0. i R* t—Ejectment Pcr- 

sons in actual physical possession arenecessaru 
part,.s-Persons only receiving rents 

K ■’''y?'®*'P?»sM»>on of the property 
•hould he made defeadaats. It i. n£thM 

ioi" “Py per’erwho 

the land. 21 B. 229; 6 P L.J, 604 Ref. [P173 C 2] 
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Sultan Ahmadt C. C. Dass and 
Kailaspati —for Appellant. 

■Talijobind Prasoti Sinha —for Res¬ 
pondents. 

Judgment. —The relerant facts are 
these. One Jiwad Hossain had a 
takhta of 3 annas 15 kauris and odd 
in Mauza Is-nailpur Baharthu of 
whic'i % annas 10 dams and odd was 
milkiat and 10 dams and odd mukar- 
rari. His wife Bibi Barkatunissa had 
also a takhta of 4 annas 7 dams and 
odd milkiat interest. This share 
eventually came to Jawab Hossain 
so that he had in all 7 annas 8 dams 
and odd. Besides this, he had 10 
dams and odd share which was 
mukarrari to one Bal Gobind Singh. 
In 1907, he mortgaged 7 annas 11 
dams share in the two takhtas with» 
out specification whether milkiat or 
mnkarrari interest was conveyed. 
This property was eventually pur¬ 
chased by the plaintiifs in execution 
of a decree for sale in a suit on a 
mortgage and they took delivery of 
possession. In the meantime, Jawad 
Hossain had settled Plot No. 2,388 
within these takhtas with the defen¬ 
dant who built a house on it. The 
present suit is for possession of this 
land and for the removal of building. 

Both the Courts below have decreed 
the suit. 

Two points are urged in second 
appeal. U) that the plaintiffs are part 
proprietors only and Jawad Hossain 
is a necessary party and that no decree 
can be passed in his absence, and (2) 
that there is an estoppel against the 
plaintiffs by reason of the fact that 
in the Land Registration Department 
of the Collectorate they have been 
registered in respect of the 10 dams 
share which is in mukarrari to Bal 
Gobind Singh and consequently they 
cannot now deuy that Jawad Hossain 
has still a share of 10 dams in two 
takhtas above-mentioned which he 
was free to deal with. There is 
nothing in the second contention as 
an independent point, because the 
suit on the mortgage was brought on 
the 27th February 1915, whereas the 
Settlement with the defendant was 
made not before April 1915. It is, 
therefore, subject to the result of the 
mortgage suit. Moreover, the house 


building began in November 1915 and 
in that very month there were cri¬ 
minal proceedings under S. 144 of the 
Criminal Procedure Code. Conse¬ 
quently, there was no acquiescence 
on the plaintitf’s part. 

The first contention was str -ngly 
pressed. It was suggested that the 
decision of the question at issu« 
involves the construction of the mort¬ 
gage-bond in order to ascertain whe¬ 
ther the mortgagor included in the 
mortgage the 10 dams milkiat share 
in mukarrari to Bal Gobind Singh or 
the 10 dams mukarrari share of Jawad 
Hossain and that this could only be 
determined in the presence of Jawad 
Hossain. It was pleaded by the 
defence that the plaintiffs were only 
part proprietors and could not main¬ 
tain the suit. Now, this argument, 
in my opinion, misconceives the 
nature of the suit in ejectment. ‘‘The 
persons to be made defendants in an 
action of ejectment, i. e., to be named 
in the writ, are all the tenants in 
possession of the land, etc., sought to 
be recovered. The persons who have 
a right to defend in an action of 
ejectment are any persons named in 
the writ, and any person who is in 
possession by himself or his tenant.’* 
Dicey on Parties to an Action, pages 
494 and 495 : “ Strictly all persons 

who are actually in physical posses-; 
sion of the property should be made' 
defendants. It is neither necessaiyj 
nor proper to join any person who is 
merely in receipt of the rents and 
profits of the land.” Bullen and Leak’s 
Precedents of Pleadings, 7th Edition,j 
page 877. The suit is, therefore, pro¬ 
perly constituted without making 
Jawad Hossain a party. It is true 
that he might have come in to defend 
the suit; but ha did not do so, and the 
defence never required that he should 
be made a party. The defendant is 
admittedly the tenant in possession. 
He is, therefore, the necessary, and 
the only necessary party to the suit : 
Kashi V. Padashiv Sakharam Sket (1) 
and Mt. Bhagwati Kuer v. Jagdam 
Sahay (2). It follows, therefore, 
that there is no defect of parties 

(1) [1897] 21 Bom, 229. 

(2) {1921] 2 Pat. L.T. 471—62 I. C- 

933 . 
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\n this suit. The plaintiffs have 
proved their title to the property as 
against the defendant. That has been 
found as a fact. The defendant is 
the person in possession. All neces¬ 
sary parties are, therefore, before the 
Court. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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Das and Macpherson, JJ. 

Sant Lal Singh and. others —Plain* 
tiffs—Appellants. 

V. 

N^anku Lal Singh and another — 
Defendants—Respondents. 

S. A. No. 1534 of 1921, decided on 
the 13th August, 1923 ag;^inst the 
decision of the Dt. J., Monghyr. 
D/- 4th August, 1921. 

T. P. Act, S. 82—Joint mortgage by two 
persons of the'r properties—Property of one 
already mortgaged—Puisne mortgagee not re¬ 
deeming the prior mortgage—Entire debt realis¬ 
ed by puisne from the remaining properly — 
No contribution is altoued. 

The plaintiff No. 1 and the defendant No. 1 
mortgaired their respective properties to one H 
tosecare a loan of Rs. 400 granted by him to 
them. There was an arrangement by which 
Plaintiff took Rs- 200 and the defendant took 

200; but their liability to H was joint .and 

several and it was open to H to proceed 
against any of the properties mortgaged to him. 
H brought a mortgage suit to enforce his 
mortgage against the plaintiff and defendant 
No. 1. He got his decree and caused the pro¬ 
perties belonging to the plaintiff to be sold in 
execution of the decree. It appeared that there 
was a prior mortgage affecting the property 
belonging to the Defendants and that property 
had already been sold in the suit brought by 
the prior mortgagee to which H was a party. 
The plaintiffs clairnpd »bat, as their pro¬ 
perties had answered for the claim of H, they 
were entitled to claim contribution from the 
defendants to the extent of that portion of the 
mortgage money which was appropriated by 
the defendants. 

Held, all the properties mortgaged to H 
remained liable for the entire debt due to H 
and S, 82 did not compel the mortgagee to 
proceed against the properties belonging to the 
plaintiffs for the share of the debt propor¬ 
tionate to the value of those properties. He 
Gould proceed against those properties for the 
entire debt due to him, unless be had, by his 
own act, destroyed the integrity of the mort- 
. gage. Failure to redeem a prior mortgage 
that may exist in respect of any of thd proper¬ 


ties, does not operate as a splitting up of the 
mortgage security. Though he was entitled 
he was not bound to redeem the prior mort¬ 
gage, and it was for him to decide whether 
having regard to the value of the other pro¬ 
perties included in bis mortgage, he should 
take the risk. The result was that he lost por¬ 
tion of bis security, not because he released it, 
but because there was an assertion of a title 
paramount against him. 8 All. L J. 1092 Foil 

S. 82 has nothing whatever to do with 
such a case. That section deals with the 
burden that may be lawfully placed on each 
of the several properties mortgaged to secure 
one debt; it does not touch thequest'On of 
personal liability that always arises when one 
is compelled to p%y the debt of another. 

[P. 17.5 U. 1, 21 

S, M, Tahir —for Appellants. 

O. S. Banerjee (for L. M. G-anguly )— 
for Respondents. 

Dae, J.— I think that this appeal 
must succeed. There is no dispute 
that the Plaintiff No. 1 and the Defen¬ 
dant No. I mortgaged their respective 
properties to one Ali Hossain to 
secure a loan of Rs. 400 granted by 
him to them. It is quite true that as 
between the Plaintiff No. 1 and 
Defendant No, 1 there was an ar¬ 
rangement by which Plaintiff No. 1 
took Rs. 200 and the Defendant No. 1 
took Rs. 200; but their liability to Ali 
Hossain was joint and several and it 
was open to Ali Hossain to proceed 
against any of the properties mort¬ 
gaged to him. 

That being the position, Ali Hos- 
sair. brought a mortgage suit to en¬ 
force Ms mortgage against the Plain¬ 
tiff and Defendant No. i. He got his 
decree in due course and caused the 
properties belonging to the Plaintiff 
to be sold in execution of the decree. 
It appears that there was a prior 
mortgage affecting the property be¬ 
longing to the Defendants a - d that 
the property belonging to the 
Defendants had already been sold 
in the suit brought by the prior 
mortgagee to which Ali Hossain was 
a party. The Plaintiffs now claim 
that, as their properties have answer¬ 
ed for the claim of Ali Hossain, they 
are entitled to claim contribution 
from the Defendants to the extent of 
that portion of the mortgage money 
which was appropriated by the De¬ 
fendants. I can see no answer to the 
^aim put forward on behalf of the 
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The view of the learned Judge in 
the Court below appears to be this; 
that,as the puisne mortgagee was cited 
in the action against the Defendant, 
it was the duty of Ali Hossain to 
redeem the mortgage, and, a*; ho fail¬ 
ed to do so H must be taken, that 
be consented to the integrity of the 
mortgage being broken up. That be¬ 
ing so, it was open to the Plaintiff to 
claim partial redemption on payment 
of the proportionate share of the debt 
due by him. The Plaint'ffs, net be¬ 
ing bound by law to satisfy the entire 
decree obtained by Ali Hossain*, can¬ 
not claim any contribution from the 
Defendants. 

As far as I know, there is no 

I uthority in support of this view. 
.11 the properties mortgaged to Ali 
[ossain remained liable for the 
ntire debt due to Ali Hossain, 
nd there is nothing in S. 82 of the 
'ransfer of Property Act which com- 
elled the mortgagee to proceed 
gainst the properties belonging to 
be Plaintiffs for the share of the 
ebt proportionate to the value of 
those properties. He was entitled to 
proceed against those properties for 
the entire debt due to him, unless in¬ 
deed he had, by his own act, destroy¬ 
ed the integrity of the mortgage, and 
I know of no authority which lays 
down that the failure to redeem a 
prior mortgage that may exist in 
respect of any of the properties, c per- 
ates as a splitting up of the mortgage 
security. Though he was entitled 
to redeem the prior mortgage, he was 
not bound to do so, and it was for 
him to decide whether having regard 
to the value of the other properties 
included in his 'mortgage, he should 
take the risk. The result is that he 
lost portion of his security, not be¬ 
cause he released it, but because there 
was an assertion of a title paramount 
against him. 

The case of Wajahnt Husain v. 
Ratan Lai (L) to which the learned 
Vakil for the Respondents referred is 
an entirely different case. That was 
a.case where A and B hypothecating 
their respective properties to 0 by a 
single mortgage deed, left in the 

(1) [1911] 8 A. L. J. 1092— 

12 1. C. 182. . 


hands of C part of the consideration 
for the redemption of a prior mort¬ 
gage held over a portion of B’s pro¬ 
perty by D. It was found that C did 
not re-^eem D although it was his 
clear duty to do so. It was held, in 
these circumstances that the integrity 
of the mortgage in favour of C was 
broken up and that it was open to A 
to redeem his portion of the mortgag¬ 
ed property upon payment of a pro¬ 
portionate amount of the mortgage 
money. But in the case before us, 
the mortgagors did not leave any 
fund in the hands of Ali Hossain and 
it was, as I have said before, no part 
of the duty of Ali Hossain to redeem 
the prior mortgagee. That being so, 
it was open to Ali Hossain to proceed 
against the properties which be¬ 
longed exclusively to the Plaintiff. 
He did proceed against those proper¬ 
ties with the result that the Plaintiffs 
have been compelled to discharge an 
obligation which rested, not only on 
their property but also on the proper¬ 
ties of the Defendants and on the 
Defendants personally. I know of 
no principle which allows the Defen¬ 
dants to escape from the liability .just 
because they had the foresight to give 
in mortgage a property which they 
had already mortgaged to a third 
person. 

The learned Judge was much press¬ 
ed by the terms of S. 82 of the Trans¬ 
fer of Property Act, but in truth, 
S. 82 has nothing whatevei to do 
with the case. That section deals 
with the burden that may be lawfully 
placed on each of the several proper¬ 
ties mortgaged to secure one debt, 
it does not touch the question of per¬ 
sonal liability that always arises 
when one person is compelled to pay 
the debt of another. The learned 
Judge thought that there was no per¬ 
sonal decree against the Defendants; 
that is true enough; but it is entirely 
irrelevant to consider that matter. 
The personal liability was always 
there, and would in due course have 
given rise to a decree, but for the 
fact that the property belonging to 

the Plaintiff was sufficient to pay off 

Ali Hossain. The question is free 
from all complioations and m my 
opinion was correctly decided by the 
learned Munsif. 
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I would allow the appeal, set aside 
the judgment of the Court below and 
restore the judgment and decree 
passed by the Court of first instance. 
The Plaintitfs are entitled to their 
costs throughout. 

Macpherson, J. —I agree. 
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Dawson Miller, C.J. and Foster, J- 

Harihar Prasad Singh —Petitioner. 

V. 

Kesho Prasad Singh — Opposite 
Party. 

Civ. Rev, No. 369 of 1932, decided on 
18th January 1923 from the order of 
D. J. Shahabad D/-17th November 
1922. 

(o) Accounts—Liability of defendants should 
beascertaijied—Court can vary mode of taking 

Iq all cases in which accounts are driected 
to be taken it is desirable that before ordering 
an account to be taken the question of princ 
pie inyolving the measure of liability of the 
defendant should always be decided. It is 
always permissible to t.iO Court to vary or 
modify the directions already given if it should 
be satisned that some mistake bad been made 

[P 178 C 1, 3] 

(6) C.P. Codecs. llo^Right of appeal Open- 
Revision is not allowed unless irreparable oss 
would result* 

Where there is a right of appeal, the High 
Courii even if it thought that the order com* 
plained of was not right, would not interfere 
in revision unless its interference were neces* 
sary on the ground of avoiding irreparable loss. 

IP 179 C 3j 

P, C. Manukt B. B. LaL P. C. Bai. 
S. Dayalf P. DayaU and M. Prasad — 
for Petitioner. 

a a. Das, S* M. Munich, N, N 
Sinha and R- (r. S. Prasarl —for Op 
posite Party. 

Dawson Miller, C. J. —This is an 
application on behalf of the defendants 
asking us to interfere under our powers 
of revision or superintendence with an 
order of the District Judge of Shaha¬ 
bad, dated the l^lh. November 1922. 
The matter has been before the Court 
on a previous occasion when a some¬ 
what similar application was made 
asking the Court to interfere with an 
order made by the predecessor of the 
learned District Judge and the facts 
of the case are set out in the order 
^hen made which was dated the 1st 


August lMIzl. • it IS unnecessary, 
therefore, for- me to repeat what ,was 
stated in the previous order. I may 
mention, however, shortly that the 
petitioner is the defendant in a suit 
instituted by the Maharaja of Dum- 
ra©n to recover back a large estate in 
Burma and also the rents and profits 
of the estate for a period of some¬ 
thing like 20 years- The trial occupied 
many months, hundreds of witnesses, 
I understand, were called and thou¬ 
sands of documents were put in evi¬ 
dence and one of the main points for 
decision in the suit was whether the 
estate belonged to the Maharaja of 
Dumraon and whether the defendant 
was merely his agent or trustee for 
the purpose of managing that estate 
or whether the estate belonged to the 
defendant. It was found by the 
learned Judge that the plaintilfs con¬ 
tention was right. The defendant 
was ordereu ot -deliver up the estate 
and to render an account of his deal¬ 
ings with the property over a number 
of years. The parties applied to the 
District Judge sometime in the early 
part of last year for certain direction 
as to the manner of taking the 
account. Various sums belonging to 
the defendant himself or his father, 

his predecessor-in-interest, were spent 
in developing this estate and were 
put into the property. These were 
ordered to be credited to him in taking 
the account. Various rents and 
profits were received by the defendant 
in the ordinary course of his duties as 
manager or agent or trustee, whatever 
you call him, of this eatate. Most, if 
not all, of these rents were received 
in kind and from time to time they 
were converted into money by sale 
of the paddy or other produce paid 
by way of rent and one of the ques¬ 
tions for determination in taking the 
account was whether the defendant 
was liable to the plaintiff merely for 

equivalent of the produce 
rents at the date when they were 
received irom the tenants or at the 

The determination of this question 
would, no doubt depend upon consi¬ 
derations of what were the actual 
terms of the trust or the terms of the 

defendants employment as manager 

or agent It was contended, on the 
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one hand, that this duty ended svhen 
ho had collected the rents and he had 
no further obligation in tne matter. 
It was contended on the oc ler hand, 
that it was, part and parcel of liis 
business as an agent of ihe plaintirl 
in Burma not merely t » ••ollect the 
rents and send the ca-^h Oviuivalent 
home but to sell the prodne* and for 
a ti ne, at all e/ents. to re invest the 
price so obtained in fiirtlior develop¬ 
ment of the property. 

When the matter cime before the 
learned -Tudge upon fcii' application 
for directions he ordered that the 
Co nmUsioiier in taking the ac’onnt 
should asc^rtiin the actiii quintitv 
of prolate rent r<'oeivel fro n the 
j’lin ih tn h acioun^s kopC by the 
defendant, but in arriving at the Cash 
equivalent he shoiil i take the sales of 
the produce found in what has been 
called the c ish account-books and 
that he shoull not a certiin the li:bi- 
lity of the defendant by taking the 
actual market price upon the d-ty 

upon which the pro iu-e was a:;tu illy 
received from the teiiants. W^ith 
regard to ce. tain p^ynients made or 
expenses incurred by the defendant in 
managing the estate ami which 
apparently he paid out of his o-vn 
pocket tiie learned -Inlge, having 
directed that he was entitled to recover 
them, was confrontei with the 
problem as to how the expenses for 
certain yeirs, I'dOA to i9d9, should be 
arrived at, because there were no 
books showing the actual expenses 
incurred during those years. He, 
therefore, directed that in taking the 
account the expenses for those years 
should be taken at Rs. 34,400, because 
that was the expenditure shown for 
the next preceding year before the 
period during which there was a gap 
in the account-books, and the next 
succeeding year apparently did not 
show any larger t^um spent in ex¬ 
penses at that time. So far as this 
matter is concerned, it has been con¬ 
tended before us that this direction 
of the Judge really has the effect of 
shutting out evidence, and if there is 
any further evidence upon the record 
apart from the evidence of the actual 
expenses for previous years, that 
ought to be taken Into account by the 
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Commissioner in arriving at a proper 
figure for those years. The question 
is obviously a ditiicult one in the 
absence of any divoct evidence and in 
any case can oiiiy ne rirnvud at by 
some r >ugh and ready metlu d of 
cdioulir..on ; hue in 'n' l.-r lo meet any 
diifijuliy or any grii v iicu iliat the 
defendant nay iiafo in cliis tnatter 
Mr. Das on belialf of ti:e pluintid has 
very properly ■-•on•'..•ni d lu allow the 
Co m uissioiier in tikong liiu .iccount 
to refer to any furt ui’ evidence there 
may beat present on the r»c»-r(l and 
if ibo CoiiiinissioiuT can from t.nat 
evidence arrive at any more sati.-fac- 
tory method of dot-, rniining the 
expenses for th*- yoa:" in qiio.-tion he 
slial! bo at lib riy lo <io so We were 
further a-'ked to su\ that the defen¬ 
dant should also be eiuiilcd to have 
an adjiura.nent of lliis enquiry in 
order to get furttier d'jcument.s from 
Bur.na which, it was said, might and 
probably would throw some furttier 
light on the question. SpeuWing for 
myself and iiaring regard to the 
course which this case has taken, I 
sliould certainly have b cmi disinclined 
even if I had the power t.) make any 
sucli order as to it, b-ecauso it appears 
that on previous occasions applica¬ 
tions were ma'ie for further and 
better discovery of documents in the 
defendant’s possession. Griers were 
made and finally an onler was passed 
that the account should bo taken upon 
the documents then upon the record. 
That was after the drfendint himself 
had sworn in an atfilavit or after an 
atfidavit had been sworn on behalf of 
the defendant that there were no 
more docAimtnts in his possession. 
But the learned Counsel for the plain- 
tiiT has gone further and ho has stated 
that he will not object to a letter 
written from Burma by Lallu Ram 
Pande to the Deputy Commissioner 
of Tanngoo detod the Ifith May 1908 
being used by the Commissioner for 
what it is worth in arriving at a deci¬ 
sion upon this question of the ex¬ 
penses, just as if it were one of the 
documents already on the record. 
That is, I understand, the main docu¬ 
ment which the defendant wished to 
procure from Burma. It will not be 
necessary, of course, to prove the 

document formallv It will betaken 
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as if it had been written by the person 
who wrote it but whether, even 
assuming it proved, it is of any evi¬ 
dentiary value or not, nr to what 
extent, will be a matter entirely for 
the Commissioner to decide. 

The only other question is that 
which I have already intimated which 
relates to the defendant’s liability to 
account, that is to say, whether he is 
liable to pay as the cash equivalent 
of the produce rents their value at 
the time when they were actually 
collected or at the titne when the 
grain was sold. On the previous 
occasion, where exactly the same 
question can\e before us. we refused 
to interfere in revision mainiy upon 
the ground that it could not be said 
that the learned Judge had in any 
way refused to exercise a jurisdic¬ 
tion or had exercised a jurisdiction 
with any material irregularity. But 
in considering the question of whether 
we ought or ought not to interfere 
under our powers of superintendence 
we pointed out t‘^at, whereas in ordi¬ 
nary circumstances the liability of an 
agent or trustee might be to account 
only for the value of the produce at 
the date at which it was received, 
t tere might be in the particular cir¬ 
cumstances of this case a liability to 
account for the actual sums which 
had been received by the sale of the 
produce rent at a later period, and, 
therefore, we were not satisfied upon 
the evidence before us that the learned 
Judge had arrived at a wrong conclu¬ 
sion upon this matter. it was 
intimated at that time that the evi¬ 
dence would in fact show that the 
liability of the defendant was the 
larger liability, that is to say, the 
liability to account for the actual 
fiums received for the produce rent. 
We pointed out at the same time that 
not only in this case but in all cases 
it is desirable that, before ordering an 
account to be taken, the question of 
principle involving the measure of 
liability of the defendant should 
always be decided and whether the 
learned Judge in this particular case 
had given his attention to this parti¬ 
cular point or not was not very clear 
upon the judgment. At all events he 
had not specifically mentioned it 
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We further pointed out that it was 
always permissible to the learned 
Judge to vary or modify the directions 
already given if he should be satisfied 
that some mistake had been made, 
but we expressly refrained from inter-; 
fering either under our pov;ers of 
revision or under our powers of 
superintendence. It is perhaps quite 
unnecessary to add that if any mis¬ 
take has been made in the present 
case it can be set right upon appeal, 
but I am not satisfied upon the 
material placed before me, nor do I 
think upon that material we could 
come to any satisfactory decision, 
that the learned Judge was wrong in 
estimating the liability of the defen¬ 
dant. At that time when the previous 
order was made the account had iiOt 
taken place and, although we refrain¬ 
ed from interfering under our powers 
of superintendence, we were certainly 
impressed by the fact that if it could 
be clearly shown that the learned 
Judge had gone wrong, which we did 
not think had been proved in the case 
before us, but if it could be proved, 
then there might perhaps be some 
ground for interfering under our 
powers of superintendence, because a 
long and expensive enquiry would 
take place which, if the Judge were 
wrong would necessarily be entirely 
thrown away and would have to take 
place again. In the present case this 
application arises out of a subsequent 
petition placed before the successor 
of the learned District Judge asking 
him in elTect to re-consider the matter 
and alter t le directions given by his 
predecessor. The learned Judge, as 
' appears from his judgment, had before 
him exactly the same arguments as 
had been urged before his predecessor 
and, whilst he considered that he had 
authority to issue directions of a 
supplementary character or to modify 
or revise previous directions where 
the alteration involved no change of 
principle or in cases where it could be 
shown that the directions were ob¬ 
viously based upon some misappre¬ 
hension of fact or were defective in 
other respects, nevertheless declined 
to interfere, and one of the main 
grounds, no doubt, which influenced 
him in refusing to interfere was the' 
ground that no fresh argument had 
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been aiduoed before him in addition 
to th'3^3 \ hid been urged before 

hid preJeoe^dor. It did not appear to 
him that his predecessor in making 
the order which he had made had been 
influencei by any misapprehension 
of fact. Hid it been so. it is quite 
possible that the leirnel Judge mi^ht 
have interfered. He furcher took the 
view that it would be wrong at that 
stage to interfere, beciuse, as matters 
stood, the Commissioner who had been 
engaged upon this task since the 
previous May (the order was made in 
November! was at that time approa^'h- 
ing the complsl'^o^ of his task and he 
refuse! t) interfere- It is quite clear 
further from the learned Judges 
decision that the point was argued- 
befora hi n as to the proper method of 

assessing the cash value of the pro- 

duce rants. It does not appear from 

that juig nent nor has any thing been 
said in argument before us to the 
etfect that any farther evidence was 
placed before the Judge in order to 
show that his predecessor, Mr. James, 
had misapprehended the scope of the 
defendants duties, that is to say, so 

far as they alTeJted his liability to 
account not merely for the cash value 
of the produce at the date of receipt 
but for the cash value at the time of 
the actual sales. It was open to the 
parties, hid they chosen when they 
went before the learned Judge on the 
second occasion, to put before him 
such evidence as there ^e 

available on the record to show that 
Mr. James, the predecessor of the 
learned District Judge, had misap¬ 
prehended the situation, but apparent¬ 
ly nothing of the sort was done. 

We are now asked in the present 
application to set aside or vary or 
modify that decision. As already 
stated, we refused on the last occa¬ 
sion to interfere in any way in revi¬ 
sion* nor did we think that our powers 
under 3. 115 of the - dvil Procedure 
Code entitled us to do so in the P^ti- 
cular circumstances of the case. The 
only question, as I hare stated was 
whether we ought to interfere 
our powers of superintendence, but 
not being satisfied that the learned 
Juige was wrong we, therefore, 
refrained. Bilt ia the present applica¬ 


tion not only has it not been shown 
by anything further which has been 
brought to light that the learned 
Judge was wrong but the circum¬ 
stances are now such that if we 
were to interfere and order the 
account to be taken upon an enti'-ely 
different basis it seems to me that we 
should be bringing about that very evil 
which by' an order made under our 
powers of superintendence we ought 
to endeavour to obviate. There is no 
reason now why we should interfere 
on the ground that any irreparable 
loss will be incurred by the parties if 
the Commissioner is allowed to go 
on and take an ac-jount. On the pre¬ 
vious occasion this was urged. On 
the present occasion it has also been 
urged in the ground set out in the 
petition for our interference but in 
fact t le account has practically come 
to a termination and, therefore, hav¬ 
ing regard to the fa;t that where there 
is a right of appeal the Court, even if 
it thought that the order complained 
of was not right, would not interfere 
unless its interference were necessary 
on the ground of avoiding irreparable 
loss. It follows that the whole foun¬ 
dation upon which the defendants 
case rests no longer exists. It was 
urged, however, by Mr. Manuk on 
behalf of the defendant that, apart 
altogether from this question of avoid¬ 
ing unnecessary delay and expense 
there is another aspect of the case 
which ought to be taken into consider- 
action. His contention, one which by 
the way is not urged as one of the 
grounds upon which we ought to 
interfere, is this that if the account 
is taken according to the method laid 
down by the learned Judge then he 
will have to pay or rather he will be 
liable t> pay a very much larger sum 
amounting to some lakhs of rupees 
than he would be liable for if the 
account is taken accoroing to the 
principle for which he contends, and, 
therefore, that if he should wish to 
appeal from the decision eventually 
come to he will have to give security 
for a very much larger sUm than 
would otherwise be the case. He even 
goes so far as to suggest (about this 
we have no means of coming to any 
definite conclusion) that the reswt 
would be that his client would be 
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ruined and, therefore, would be entire¬ 
ly unable to find funds for prosecuting 
his appeal. As already stated, this is 
not one of the grounds upon which he 
relied in his petition and it is not one 
which commends itself to me as a 
rea'^on for interfering end exercising 
our po.V‘^rs of superintendence even 
in a case wliere we should hold the 
opiiu»)n. that the learned Judge had 
arrived at a wrong conclusion. My 
reason for saying that is that it would 
be quit ‘ iiTJproper to lay d >wn any 
such rul.: because in every case or in 
nearly -^very case exactly tiiat same 
pri cipb would apply. Wherever a 
JuJ.je ,c: les w ’ong the result always 
is th il cae party or the other against 
who u ile^ision may operate incurs 
in the end a larger U^bili y than he 
othei-wi^o would, and I confess that I 
have n ;Vt‘r heard of any such argu. 
merit b .ing put forward in a case of 
thi^ II'.t'K 3 nor is there any decision 
which, ill my opinion, would entitle 
us to ( ike this matter into considera¬ 
tion. M jreover, before we arrive at 
a point at which this con.sideration 
becc n* - necessary at all, we must be 
sati'rt";! t lat tfie learned .^udge was 
wrong in arriving at his conclusion as 
to the ext.-nt of the defend mt’s liabili¬ 
ty. As already stated. I am by no 
nri'^ans satisfied upon the materiils 
^hich have been put before us that 
the liability of the defendant in this 
case was merely to account for the 
actual market cash value of the pro¬ 
duce rent at the date when he received 
it. That is a matter which will have 
to bo determine 1 upon consi deration 
of, possibly, many document- and much 
evidence which is not now before us 
and it is a matter which could be con¬ 
sidered in the event of an appeal, 
when the matter comes before the 
Court in appeal and all the documents 
and all the evidence are before it 
which will place the Court in a posi¬ 
tion to arrive at a defioit j exclusion 
upon this matter It is sufficient to 
say that at present I am not satisfied 
that the foundation of any case has 
been made which would entitle us to 
interftre either under our powers of 
superintendence or under our powers 
of revision. 

'One point I ought to notice before 
concluding my judgment is this that 


it was stated that neither Mr. James 
nor Mr Kingsford had really given 
his mind to the legal aspect of the 
case and, therefore, the matter ought 
to be sent back to be re-heard by the 
lower Court with directions to con¬ 
sider ibis question of the liability of 
the trustee in the p^irticular circum¬ 
stances of the case. I do not think that 
it has been shown that either of these 
judgments, although they do not state 
in precise terms the legal proposition 
a-^ it has been argued-in this Court, 

are defective by reason of any failure 
to deal with the questions which were 
placed before the Judges. The plain 
issue between the parries was whe- 
tlier the liability was for tbe value of 
the produce rents at the date when 
th'*y were received or for the cash 
equivalent at the date when they 
were sold and this matter was clearly 
argued on both sides. It was pro¬ 
minent in the mmds of the learned 

Judges on both occasions and. altho¬ 
ugh they do not deal in terms with 
the legal principle involved or do not 
say that they dettrmine exactly what 
the nature of the liability i-; in all res¬ 
pects,they io not arrive at a conclu¬ 
sion that the liability was to pay accor¬ 
ding to the cash actually received by 
the sales and I am not satisfied, altho¬ 
ugh on the previous occasion I had 
some doubt as to whether this matter 
had been prominent in the minds of 
the learned Judges when they came to 
their decision, that the matter was not 
in fact d alt with by them. They 
have decided it, and if they have deci¬ 
de 1 it wrongly that is a matter which 
could be set right in *»ppeal and no 
ground, in my opirion, has been made 
out for interfering in revision. 

We were asked to order that an 
alternative account should be taken. 

I san see no reason why we should 
order such an account Even if an 
alternative account may be useful in 
the event of the decision being over¬ 
ruled in appeal, still we should never 
order an alternative account to be 
made in anticipation of an appeal 
>eing successful. When that occasion 
arises and when the appeal is deter¬ 
mined there will then be plenty of 

time to consider the question of an 

^ account or accounting in 

a different manner, should the Court 
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consider that the present account is 
wrong. In ray opinion this applica¬ 
tion should be dismissed with costs. 
Hearing fee Rs. 200. 

Foster, J.—agree. 

Appliration dismissed. 
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Ross, J. 

Dunj i Singh an ! Petitioners 

Opposite Party. 

rr. Rev. No. Tv6 of 19-22, Decided on 
Tlth January l92:Wrom the order of 
D. M. Oaya, D/-'27th November 1922. 

Cr P Code S., 367—Reference to oral evi¬ 
dence not necessary if conclusions from evidence 
are gtven. 

All that S. 367 requires is that the point for 

determination shouM be stated, the decision 
thereon, ani the reasons for the deciai n. It 
cannot be assumed that because the 
Magistrate has not referred to the oral evi¬ 
dence but has drawn inferences from doou- 
inouts and from probabilities, therefore I e has 
not considered the evidence. Where he i Z9 
given strong and legal reasons for his conolu- 
Bioti there is no reason to say that his Mgraeat 
la defective, IP* ^1 

P, K. Spti and P. C. ffoy—for Peti¬ 
tioners. 

Judgment— This i=i an application 
by six persons who have bee" con¬ 
victed of otfences under Ss. 147, 3^0 
and 448 of the Indian Penal Code ^d 
have been sentencjed to a fine of Rs. 
100 each under S. 147 and t^ two 

months’ rigorous iraprisonraent and a 

fine of Rs. 25 each under S. 380, 
Indian Penal Code. The occurrence 
took place on the 2Uh of April 19*2. 
A cow was being slaughtered in the 
house of one Tatar, the son of Mt. 
Kariman, to be used at a raarnap 
feast at the house of Soraar Jolaha 
the next morning. 

The case for the prosecution was, 
that about a hundred Babhans, inclu¬ 
ding the petitioners, came into the 
house in a threatening manner and 
removed the carcass of the cow which 
had been slaughtered and assaulted 
Kariman and took away some orna- 

ments and clothes. The defence was, 

that the cow belonged to Durga Singh; 


that it had been grazing witli the 
other cows and did not return; it was 
ascertained that it was being killed in 
the house of Somar and the peii- 
tioners went there and found t’lat it 
had alrendy been slaughtered and so 
they took away the carcass and the 
instruments that had been us- d and 
produced them before the Court. A 
Sanaha was lodged before the Police 
dt 2 A. M on the 25th by Ciiow- 

kidar of Nawaiih which retorr d to 
the cow as Somar Jolal a''< On the 

c:<ame date iwo petitions of co :id^i[it 
were lodged before ll;e Magi--'rato, 
oiis by Somvr and the other i> 3 ^ Durga 
Singh There was no mer tiou of any 
injury to Kariman nor of lu:>' theft 
of her olotVies and ornam^n’s On 
the 4th of May l'.)22 the Mcigisirafro 
came to tiio village to tuj.uiro into 
anolhe.r case and made en iHiP/ iiito 
this case also. Mt. Kuriamn then 
firt told him that she harl r. ceived 
injury from Durga and that !;tT clo- 
the< and ornaments had buen t ken 
away. Her statement was Ih.st she 
had gone to the house of Ofn. Idm 
and on her return did not fn.d the 
articles. On the 10th of May she 
was examined by a Doctor who found 
some old mirks of injur y. ^ It may be 
observed that the value of the cow, 
according to Somar, was Rs. S-t-0. 
The conviction by the MagDtrate 
was upheld in appeal by the Districi 
Magistrate except in the case of 
one accused who was aciuittei. The 
sentence was also upheld. 

The first ground urged in this appU- 
cation is. that the judgment of the 
Court of Appeal is not according to 
law, because the learned DiDriot 
Magistrate has not discussed the evi¬ 
dence of the ownership of the cow 
although he has stated that this is 
the chief point in the case; that the 

accused are entitled to find the evi¬ 
dence of their guilt in the appellate 
judgment; that it must be taken thaJ 
the Court did not direct its judicial 
attention to the evidence; and tha* 
the facts which have been relied 
are no foundation for the 
The learned District has 

not discussed the evidence bui ho h&9 
relied on certain facts which, m his 
opinion, conclusively proved Somar ® 
oLership of the cow. These faoU 
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are that Somar’s ownership was men¬ 
tioned in the Sandha lodged within 
six hours of the occurrence; that in 
his petition of complaint Somar gave 
the name of the man he had bought 
it from, whereas, on the other side, 
Durga Singh gave no details in his 
petition of the 25th of April 192■^ and 
did not examine any of the witnesses 
named in that petition to prove his 
ownership. Besides these facts, he 
relied upon the improbability that 
Jolahas could steal a cow belonging to 
the Babhans of their own village in 
order to kill it. All that S. 367 re¬ 
quires is that the point for determina¬ 
tion should stated, the decision 
thereon and the reasons for the deci¬ 
sion. U cannot be assumed that be¬ 
cause the District Magistrate has not 
referred to the oral evidence, but has 

f rawn inferences from documents and 
rom probabilities, therefore he has 
not considered the evidence. He has 
given what to my mind are, strong and 
legal reasons for bis conclusion and 
I see no reason to say that his judg¬ 
ment is defective on that point. 

In the second place it is urged that 
the District Magistrate has said 
nothing about the hurt to Kariman or 
about the clothes and ornaments. This 
is an altogether insignificant part of 
the case and there is no very clear 
finding even by the Trying Magis¬ 
trate with regard to it The case is 
essentially a case of taking away a 
oow from the house where it had been 
killed. The other details may be 
•xaggpration or may not, but in any 
case they are quite insignificant. 

In the third place, reference is made 
to the fact that no marriage has ac¬ 
tually taken place in Somar s house. 
This fact has been found by the 
learned Magistrate and discussed by 
him and I see no reason in this for 
disbelieving the complainant’s case. 

I do not see that the judgment of the 
Appellate Court is defective because 
it has not mentioned this fact which 
has no direct bearing on the occur¬ 
rence itself. 

Finally, it is argued, and I think 
with much more force, that the sen¬ 
tences are out of all proportion to the 
gravity of the offence. What happen¬ 
ed was that a cow of insignificant 
▼alue had been slaughtered in the 


house of a Mohomedan and some Bha- 
bans whose religious feelings had 
been offended went and removed th» 
carcass. This was an act of oppres¬ 
sion which must be punished w'ith a 
proper sentence. But the sentence 
which has been passed is, in my 
opinion, much too severe, and I 
would reduce the sentence of impri¬ 
sonment to the term already under¬ 
gone and the fine to a sum of Rs. 50, 
in default fourteen days’ rigorous 
imprisontrenl', in the case of each of 
the petitioners. The order of com¬ 
pensation will stand. 

Sentences reduced^ 
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Das and Kulwant Sahai, JJ. 


Hirji Jivraj Ba/ico—Appellant. 


v. 


Ramjas Respondent. 

n 1922, Decided on 

9th March 1923 from the order of 

D. J Manbhum Sambalpur, D/. 23rd 
May 1922. 


Execution--Jurisdiction to sell—Point as to 
must be raised before sale. 

The objection that the executing Court haa 
no junedictioa to order lale of the property 

■bould bd raised before the Court prooeels to 

sell the property. jp, ]g3 q 

A. B. Mukerjee^for Appellants. 

L. P. S'l/iyA—for Respondent. 

Das, J. —The second appeal does 
not lie. The application was an 
application under 0. 21, R. 90, and 
two Courts have successively dealt 
with that application. It is now 
contended before us by Mr. Lacbml 
Narayan Sinha that the Dhanbad 
Court had no jurisdiction to sell the 
property, the decree having been 
passed by the Court of Purulia. We 
are informed that there was no order 
transferring the case from the Purulia 
Court to the Dhanbad Court. Mr, 
Lachmi Narayan Binha may be right 
or he may be wrong in his contention;! 
but I am clearly of opinion that thd 
objection, if any, should have beed 

11 Court proceeded 

fell the property. The property har-' 

ing been sold the execution case was 
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at an end ; and it cannot now be urged 
that the question which is raised by 
Mr. Lachhmi Narayan Sinha is a 
question that arises in execution. 

Mr. Lachhmi Narayan Sinha in¬ 
vited us to treat this appeal as an 
application, and to hold that the 
order of the Court below is erroneous. 
Where the only point is that there 
was no formal order of transfer by 
the Purulia Court to the Dhanbad 
Court it does not seem to us that we 
ought to invoke our revisional juris¬ 
diction in the matter. The appeal 
fails and is dismissed with costs. 

iCulwant Sahay, J. —I agree. 

Appeal uismissed. 
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ROSS, J. 

Q-olcaran Prasa I Singh — Appellant. 

V. 

Malik Waris Ali and oi/iers—Res¬ 
pondents. 

S. A. No. ?15of 1950, Decided on 
9th’january 1943 from the decision 
of Addl. Sub. Jm Gaya, dated 20th 

Kovember iyl9, 

fa) Dehar and Orissa Public Demands Peco- 
very Act {1914) S. iSnet apply to suits 
to set aside sale> held in 1906. 

The provision, of S. 45 of the Bihsr aod 
Oriwa Public Deman.ls 

which was passed oQtho 1st of July 1914 and 
came into force in No?embef of that year 
were held cot t> apply a suit to sot asfde a 
sale held on 3fd Saptenibor 19J6. J 184 

fb) luierpretation of Statutes’-1 •Mention to 
defeat vested rights uUhout compensation not 

io be imputed. 

It is an established axiom of construotioo 
that though procedure may be regulated by toe 
Act for the time being in force -till the 

^teotionto take away a vested r*®*^*, 
compensation or any saviug is not to be 
imputed to the Legislature 
pressed in unequivocal terms. 41 C. 

S. N. Rai—ior Appellant. 

8. K. Mitter—iov Respondents. 

Judgment— This is a suit about the 
title to a share in Mouza Kendua. The 
plaintiffs title is derived a 

purchase on the 2nh August i 913 
from the defendant No. 7 who himself 


had purchased from the defendant No. 

8 on the 23rd January 1907. The 
title of defendants Nos. 1 to 5 is 
derived from a purchase from 
defendant No. u, who, in his turn, 
was a purchaser of the share in exe¬ 
cution of a certificate for arrears of 
Road-cess held on the 3rd September 
1906, The plaintiff claimed that the 
sale was null and void for non-service 
of notice under S. 10 of the Public 
Demands Recovery Act. The defence 
was that the sale was regular. The 
suit was instituted on the 30th August 
1918. The Munsif dismissed the suit 
but the learned Subordinate Judge 
gave the plaintitf a decree. In appeal, 
on behalf of the defendant, three 
points were taken : the first was. that 
the Subordinate Judge has wrongly 
thown upon him the onus of proving 
due service of notice under S. 10* 
Apart from the fact that the question 
of burden of proof is immaterial at 
this stage, the decision of the learned 
Subordinate Judge was right, as was 
held in Nemai Choran De v. S-rretary 
of State (1). The seoor.d contention 
was that, even if the burden of proof 
was on the defendani, it has been 
discharged. This raises a pure ques¬ 
tion of fact vhich has been found m 
favour of the pl.aintilf by the Sub¬ 
ordinate Judge and that finding ip 
binding upon this Court The third 
and the principal contention was, that 
the suit was barred by time by reason 
of the provisioi's of 45 ot the Bihar 
and Orissa Public D^-mands Ri^covery 
Act, 1914. That section provides that 
a suit to set aside a sal^ under the 
Act must be brought within not 
than one year from the date on which 
the possession of the property was 
delivered to the purchaser. ihe 
question is. whether t».e present smt 
is governed by that Act or not. ine 
learned Counsel f ^r the respond»t 
contends that, b.’fore the passing o 
the Act, he had 12 years wit iin which 
to bring the suit and that t^e suit was 
brought within 12 ye'.rs of the a 
of the sale; and that, by the time the 

Act was passed, if 

limitation therein prescribed is the 

period governing this suit, his 
right of suit was entirely taken away, 


( 1 ) [ 1918 ] 4‘> Cal. 496—46 I. C. 741. 
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because the condition under which 
a suit could b*' brought w is impossible 
of fulfilment. The Act was passed 
on the l^t of July H14 and came into 
force in Nov. mber of that year. It 
is argued that is the right of suit 
has not been tak-.m away in express 
words, the pir.intiff is in the same 
position as regai’ds limitation as if 
the Act has not been passed. In 
Goprshwar Pfil r. Jihnri Okari'ha (•’) 
it wa-: laid down that itis an establish¬ 
ed axi'-m of construction that 
Ithough pr iccdure m^y be regiilited 
by the Act for t time being in force, 
till the irit-Ti‘ion t> tike away a 
vestid right w-t lon.t compen'^ition or 
any '^avi ig i,-. not to be imputed to 
the Legisiatur,; uoh-' s it be expressed 
in une'iuivoc; 1 terni'. Tn dealing 
[with the - ii ecc of tho third Schedule 
to t'lo Bif'gil 'refioMcy Act it was 
obserT-d tliat it wa.s not a fair r.‘'ad- 

ing of the en icirncnt t) hold ihatit 

was intended to impose an impossible 
condition und-n* pain of the for.eituro 
of a ve ted r'g'it, and that their 
Lordsh'ps could only construe the 
amendment ns not applying to cases 
where it'’ provisio'is cannot be obeyed. 
The law, as aaieijd-=d, may regulate 
the procedure in suits in which the 
plaintiif could comply with its pro¬ 
visions but c innot g-)Tern suits wherj 
puch^ ompliince was from the 
fir t irapos-^ible. It was pointed out 
thit there were two positions ; where, 
in accorJance with its provisions, a 
suit could b ' brought after the pass¬ 
ing of the amendment, it may be that 
the amendment would apply, but 
where it could no:;, then the amend¬ 
ment would have no appli',ation. This 
second position had previously been 
laid down in the case of Manjuri Bibi 
V. Akh'/ \fafunui (3). There is no 
doubt in the present case as to which 
of these two is the position. The suit 
could not have been brought after the 
passing of the Amending Act. Con- 
seciusntly, the amendment would 
have no application. It was contend¬ 
ed by the other side that the eifect 


(2) [1914141 Cal. U25—18 C. W* 
N. 804 -19 C.L. J 049-24 I, C. 37 

(F. B.) 

{:1)[1913] 17 0. W. N. 889-17 0. L. 
J. 316-19 I. C. 793. 


of the amendment was to give the 
plaintiffs one year from the date when 
the Act came into force. But I see 
no ground for such a contention. 
That period of limitation is purely 
fanciful. The limitation must be 
either that which prevailed before 
the Amending Act or that prescribed 
in the Amending Act itself; that is 
to say, in the lattf-r case, not more 
than one year from the date on which 
the possession of the property was 
delivered to the purchaser, and not 
one year from the date on which the 
Act came into force. It must, th^re- 
fore, follow that this suit is not 
governed, as regards limitation by 
the Act of 1914. Consejiuently, this 
pound also fails and the appeal must 
be dismissed with costs. 

Appeal (lismissed. 
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Das and KfJLWAE^T Sahay, JJ. 

NripPhdranatk Chatterjee and others 
Appellants. 


V. 

Jhumak \f‘inier and others —Res¬ 
pondents. 


Mn. F. A. No. 211 jf 192!, Decided 
on T2th March, 1923. against the 
order of the Registrar, D/- I6th 
February, 1923. 


Practice-Paper biok^Apoeal from order 
o/record'^ decree forms part 


-- \Jtuvr refusing 10 dxeCUt' 

although .t ,a aot teiJered fornally io evideno( 
and hence It should be printed in the pape, 

(P 183 C 1 

Jajannath Pr^^ad and S. 0 Mazutn- 
rfar—for Appellants. 


Reyasut Hn-iaain —for Respondents. 

Order. This application is directed 
against the order of the learned 
Registrar, dated the 16th of February 
1923 declining to print certain papers 
in the paper-book. The petition upon 
which the application was made 
admitted that the ‘‘papers were not 
formally exhibited thoueh the Court 
was requested to do so.” It sets out 
the fact that, though these papers 
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were not exhibited, tlie Court treated 
the papers as part of the record and 
has even mentioned those papers in 
its judgment. On ^hose facts it was 
quite impossible for the learned 
Registrar to accede to the application 
of the applicant. But it now appears 
that the papers, which the petitioners 
want to be printed in th-^ paper-book 
are, first, the de cree passed by the 
Court and, secondly, the agreement 
between the parties upon which the 
decree was passed and which forms 
part of the docres. Tho appeal is 
from an order of t!te learned Subordi¬ 
nate Judge refusing to execute the 
decree. It is obvious that the decree 
is part of the **Gcord and it was not 
necessary for the applicant to tender 
the decree formally in evidence. The 
whole question in appeal will be 
whether the decree is capable of 
execution. That i-s the question 
which the learned Snbordinalo Judge 
has decided and the appellant will 
contend in appeal that the decree is 
in fact capable nf execution. 

These facts were not placed before 
the learned Registrar and the result 
was that the learned Registrar refused 
the application of the applicant 

We direct that the decree be printed 
in the paper-nook. As regards the 
other paper?, if they form part of the 
decree, then they will be printed ; if 
n )t, then they will not be printed. 

Order accordingly. 
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Rosa, J. 

Munshi Gobind Prnsad— Plain ti tf- 

V. 

Lnla Jogdeep Sahai —Defendant- 

Respondent. 

S. A. No. 594 of 1920 dq^ided on 21 st 
March, 1922. 

(a) Benami transaction-The beneficial oiuner 
($ the legal owner. 

In a benami purchase of land, the person who 
Is proved, as a fact, to be the beneficial owner 
is the actual legal owner. 


(6) Transfer of property —Title to land can 
not pass by admission u hen the statute require* 
a deed. 

A deed of relinquishment does not confer a 
title tj land which cannot pass by alraission 
when the statute requires a deed. IP. 186 C, 1) 

Rai Guru Saran Ptam f and T. N. 
Sahai —for the Appellant. 

A. B. Makherjec. A. K. Rai and 
D. N. Sar\nr —for Respondent. 

Rots, J. —This is an, appeal by the 
pliintiifs who brought a suit alleging 
that he had purchased 2 B. i8 K. >0 
Dh. of 1 tnd in 1900 in the Farzi nitue 
of the defendant and that on the 7th 
May i9LS the defendant ox-^m'eda 
de*Hi of release in his favour hut re¬ 
fused to d-'liver it. 

The pl'nntiifs claim declaration that 
the defendant was a lienirni lar pur¬ 
chaser in 1900 and pr lyed f ir a dec¬ 
ree ordering the dofendant to deliver 
the deed of release t) the plaintilt. In 
his written statement the defendant 
denied that he was the Farzid iv of the 
pUintitf or that the plaintiff had pur¬ 
chased the proportj ■ He further al¬ 
leged that the deed of release was 
intended to bo a conveyance but the 
consideration had not been pa d. 

The learned Munsitf thought the 
deed to be a genuine deed of release 
and gave a decree. The District 
Judge however first considered the 
question whether the pla’ntilf or the 
defendant was the beneficial owner of 
the property. 

On this question he finds that the 
defendant was the beneficial owner. 
He then went into the question of the 
Ladavi deed and held that if there 
was no consideration the defendant 
was not bound by the deed but 
that in fact the defendant had 
proved that he executed this do¬ 
cument because the plaintilf promised 
to pay him Rs. 250 vrhich had not been 
paid. He therefore modified the dec¬ 
ree of the Munsiff by ordering the 
plaintiff to pay Rs. 250 and the da- 
fendant to deliver the sale deed on 
receipt of this amount. The contention 
in second appeal is that under S. 92 
of the Evidence Act no evidence was 
admissible to show any contempora¬ 
neous agreement for the payment of 
Rs. 250 and that as the execution r. 
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the deed is admitted, the plaintiff is 
entitled to a decree for delivery there¬ 
of unconditionally. Now the learned 
District Judge has found as a fact 
that the defendant was the beneficial 
owner of this property. 

The prayer in the plaint therefore 
must be refused ard the only question 
is whether the plaintiff is entitled to 
the delivery of this deed. Now it has 
been held repeatedly that the deed of 
relinquishment does not confer a title 
and that title to land cannot pass 
by admission when the Statute re¬ 
quires a deed. Jocunath Fotitlnr v. 
Buplal Potddar (1) and Dharom Chand 
Baid V. Mouji iSahu (i). Here the 
parties have been trying to effect by 
release what could only be effected 
by conveyance. This document is of 
no effect wlatsotver in transferring 
the title from the defendant to the 
plaintiff. 

This appeal is dismissed with costs 
> • 

Appeal dismissed 

(1) [1906] Cal. 967-10 C.W.N 
650—4 C. L.J. 22. 

(2) [1912] 16 C.L.J. 436—16 I.C. 440. 
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Ross, J. 

Mt, Hafizan —Appellant. 

V. 

Akhhsu'ari Prasad Narain Singh 
and o^/ifrs—Respondents. 

S. A. N 0 . 257 of 1921, Decided on 29th 
January 1923, from the decision of 
Sub. J. Patna, D/- 6th October 1920. 

Minor — — Bentfit 0 / mvior mu$t be 

proved. 

A lease granted to the guardia'\ of a minor 
acting OD bebalf O' the minor if not proved to 
be for minor’s benefit, is not binding on him. 

IP. 186 , C. 21 

Bagho Prasad —for Appellant. 

Stvanavdon Rai for Gangadhar Das 
—for Respondents. 

Judgment.—This is an appeal by 
the plaintiff against the decree of the 
Subordinate Judge of Patna, reversing 
the decree of the Munsif of Pihar, in 
a suit brought by the plaintiff for rent 
from 1323 to 1326 in respect of a share 
In Mauza Naubatpur Lotan. This 
share was in lease to the f ather of 
defendant No. 1 for a number of 


years. After his death defendant No. 
2 , mother and guardian of defendant 
No. 1, to^k a fre-ih lease of the share 
from 1312 to 1318. In 1319 the lease 
was renewed verbally for one year 
and there was a further registered 
lease from 1320 to 13 26. Rent has been 
paid up to 1322 only. 

The suit was contested by defendant 
No. 1, who alleged that he attained 
his majority on the 9ih of May 1918* 
that he had no concern with the pro¬ 
perly in suit, that the lease was not 
taken for his benefit and I' at he had 
derived no advantage from it, and the 
leasehold property was not in his 
possession. The Munsif decreed the 
suit but the Subordinate Judge held 
that it has not been shown that the 
lease was for the bent fit of the minor 
and he, therefore, dismissed the suit. 

It was contended on behalf of the 
appellant that the Record of Rights 
shows that the defendi -t No. 1 was 
the lessee of the share and that, as ho 
had not repudiated the lease on attain¬ 
ing his majority, the suit ought to 
have been decreed ; and that there 
ought to have been a decree, if not 
against the defendant No. 1 person¬ 
ally, at all events against the lease¬ 
hold property. It was further con¬ 
tended that as the suit was not 
defended by defendant No. 2 there 
ought to have been a decree against 
her. On the finding that the defend¬ 
ant No. ^ was the lessee, and as the 
lease was taken by the defendant No. 
2 not on her own behalf but as guar¬ 
dian of her minor son, the defendant 
No. 1, it is cUar-that there could be no 
decree against defendant No. 2 in thU 
case. Tne Subordinate Judge has 
held that the lease was not for the 
benefit of the defendant No. 1; conse¬ 
quently, he cannot bo bound by it. A 
decree against the leasehold property 
would be of no advantage to the plain¬ 
tiff and could not. he given, because 
the finding in effect is that in law 
there is no lease ; and, therefore, there 
can be no leasehold 'property to pro- 
cefd a*rainst» Reference was made on 
behalf of the apoellant to the decisiona 
in Aifr Sarxvarjan v. Fahhru/din Moh- 
med (1) and Murugesam Pillai v. Qnana 


(1) [1907] 34 Cal. 163—11 C.W.N* 
207—1 M.L.T. 360—4 C.L.J. 431 
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Satnbaiula Pandara Sanna lhi (2), but 
these decisions have no bearing on 
the present case. The appeal is dis¬ 
missed with costs. 

Appeal iiismissecL 

(i) [1917] 40 Mad. 40^-44 I.A. 98— 
21 M.LT. 288-32 M.L.J.;.69— 
15A L.J.281 —1 Pat L.W. 457— 
5 M.L.W. 759-21 C.W.N. 761- 
19 Bom. L R. 456—25 C.L J. 589 
(1917) M.W.N. 487—39 I.C. 659 

(P. C) 
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MULLICK AND ROSS, JJ. 
Radhakanto Parhi —Appellant. 

V. 

Mathura Mohan Par/tt—Respond¬ 
ent. 

F. A No. 4 of 1921, Decided on 22nd 
November 1922 from Circuit Court 
Cuttack 

(a) Bengal E»tafei Partition Act (7of 1807) 
6.6ii)aud(5)-CLl3J >tppUe* to propnttore 
havi'Q iuUrest tn some villag€S’-^ri'Ceedt»g 
under sub-clause fij i.u^tead of sub clause {&) 
is not a basis M Civil i>uit-Bengal Estates 
Partition Act, S. 118. 

Sub clause (3) of S. 5 applies only to cases 
where a proprietor ha^ an nnaivided share 
held in common tenancy in speoi6c niauZas 
forming-part of the parert esUte, but wbcro 
he has no iutereat wh cb eitends over the 
whole estate iL other words, it applies only 
to proprietors who have an interett »n some 
out of the total uunibtr of villages constituting 
the estate. If be has a share in the remain- 
der alio then he has a fractional interest 
n the entire estate as we I as a fractional 
Interest in a part, the latter fractional in¬ 
terest being the difference between the larpr 
and the smallar interest. A proprietor of a 
mahal which is composed of two mauaaa 
and who is in possession of a fractional in¬ 
terest in each is not entitled to claim an 
allotment iueachmauza representing his as¬ 
set in that raauza ; euch a construction would 
defeat the entire principle of compactness 
where there are many villages and when the 
proprietor holds a different fractional mterest 

In each. [P. 1«» U 

Jurisdiction means the power or authority 
to jidge and a Court is said to excercise 
jurisdiution when it exceroises its Vo^er to 
adjust any jural relationship between the 

Arties before it. Jurisdiction in its wider 
tense is sometimes understood to mean the 
power to do certain specific things which are 
♦rdainoi by statute. Where a Revenue Court has 
iMumed jurisdiction correctly, that is to say. 
if by reason of its local situation or pecuniary 


authority or by reason of the subject matter of 
the position of the parties, the ('ourt 
had power under the statute to entertain e 
part tioD proceeding, then every errorraade 
in carrying out the partition in accordance 
with the tprniB of the law, would i ot neces¬ 
sarily invalidate the proceeding and render it 
null and void A Court has jurisdiction to 
decide '^ronglj as veil as rightly and 
if for pxiiTi,>le iu the partition, 

it disobeys the provisions or suL-clause 
(3) of 6. 5 of 'he Estate’s Partition Act and 
instead of makii'g an alio m- Lt under that sub- 
C'Butc, proceids under rub clause (5) then 
that error caun t be remedied in a Civil 
Court. 6. lU of the Estate’s Partition Act 
would be a clear bar, IP. 1^0 C. IJ 

(6) Bet gal Estate i Porliiion Act, S. 4 (i)— 
Ro lime l>mtt f >T application to form separate 
estate to be ji-iutly held. 

The terms of S. 4 (3) of -.he Act clearly show 
that it is ope .1 to one or more co sharers to 
ask that their interest shall be formed into 
one separate estate to bo held as a joint un¬ 
divided es'ate. There is no limitation as 
r©g«ird8 the etupc at which such a an appli¬ 
cation can be n.ade and therefore there is no 
irregulaT'ty in the Court entertain¬ 
ing an application oven after he has made 
the general arrangem'^nt and given of 

the co-shnrors a separate block. [P. 189C, 2j 

S. A. Asjhar —for Appellants. 

B. Sijifin, B. R. Choudhhri, S. N. 
Roy and S. C. Chutterjee—for Respon¬ 
dents. 

Facta.— The original proprietor, 
Chakradher left four sons named 
Bishnu Mohuni, Shyama Charan 
Purusettam and Hrusikesh. The 
plaintiffs who were three in numbe'*, 
belonged to ilie branch of Biphnu 
Mohum and ihe firs^ seven defend¬ 
ants belonged to the branch of 
Shyama Charan. The original ap¬ 
plicants for partition in the Collec¬ 
tor’s Court were three who jointly 
owned an 8 pies interest ifllthe nialial, 
but after the servi.'o of the necessary 
notices, thirtyseven other persons 
who had acqu red title by purchases 
from the original proprietor were 
joined. On the 12ih of January 1914 
the proceeding wa** instituted in res¬ 
pect of seventy-four mauzas. The 
Deputy Collector Mr. Bose on 28-10- 
1316 made a general arrangement 
allotting mauzas or part-. cf mauza 
to the various parties. The present 

plaintiffs were in po‘session by pur- 

chase, at the time of application for 
partition, of a 2-anna9 7-pies share 
in the entire m.hal; and a 5 annas 

4 -pie8 share in twenty i 

and the Deputy Collector allotted to 
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them a portion of mauza Mandari 
and either r.he whole or part of 
seventeen other miuz is and e'^timat- 
ed their assets at Rs. 10,787-10-4. 
On this various claimants tiled 
objectioas and the successor of Mr. 
Bo.se made an allotment approving 
of the general allotment of his pre¬ 
decessor. On 4-12-1917 owing to 
objections of the claimants the mat¬ 
ter was placed before the Collector 
and he disagreed with the mode in 
which the partition was being made 
and ordered tlie Depn-y GoUector to 
proceed under sub-clu^e(0 and not 
under sub-cliu^e (11 of 3.5. There¬ 
upon he ma le an allotment assign¬ 
ing to the pUintiif^ dothermiuzas 
in their entirety and a portion of 
Mandari, which were four of the 
twenty raauz\s in whi )h the plain- 
tiifs had acquired a 5-anna l,pie 3 
interest as mentioned above. He 
assigned out of fifty-four remain¬ 
ing miuzf’. of the estate tj the 
plaintiffs the whole of fifteen miuzas 
and part of two. 

The Ooliector ag ain disagreed with 
this allotnent and he motored Mr. 
Bros's arrangement, allotted the entire 
raauza I'daodari with the exception 
of a strip in the north to the plain¬ 
tiffs, and disallowed the allot nent 
made in favour of the plaintiffs. The 
Commissioner confirmed this last 
order of the Collector's finally. It 
was also confirmed by the Board of 
Revenue notwithstanding an appeal 
preferred by the plaintiffs. 

Having failed before the Board of 
Revenue the plaintiffs instituted a 
suit for a declaration that the parti¬ 
tion made by the Revenue authori¬ 
ties is irregular and illegal and 
ultra vire'\ and that the plaintiffs 
are entitled to get assets to the extent 
of 8 annas interest in the 20 specific 
villages mentioned in Schedule a 
annexed to the plaint and to the 
extent of i annas S pies share in the 
remaining mauzas of the mahal. 

The Subordinate Judge who tried 
the suit held that if there had been 
any disobedience of the statutory 
provisions of the Bengal Estate’s 
Partition Act on the part of the 
Revenue authorities, that disobedi¬ 
ence was at most an irregularity 
^nd that a suit in the Civil Court for 


a declaration that the partition was 
held without jurisdiction could not 
be maintained. Accordingly he 
dismissed the suit and the plaintiffs 
prefer the present appeal to the High 
Court. 

Mullick, J.—(after stating facts his 
Lordship proceeded) 

It is contendt^d by the learned Coun¬ 
sel for the appellants that as a result 
of the plaintiff’s purchase of the 
5 *anna3 4-pre3 share in the twenty 
fnrtazas they, at the time of the parti¬ 
tion, bocame possessed of an 8-anna 
shire in twenty mauzas^ and of a 
2 -annas 8 pies share in the remain¬ 
ing fifty-four maiiza:^, and that under 
the provUion.s of sub-clause (3) of 
^3. 5 they were entitled in one or more 
of the twenty miuza^ to an allotment 
of w.iich the assests shall bj propor¬ 
tionate to their total interest in the 
entire twenty m iuzas. 

The learned Counsel also applies 
tho^ sam'i principle to ^he ■ 2 -anaa ,3 
8 pies interest of the plaintiffs in the 
remaining fifty four mauzat. 

Til my opinion this contention is 
unsustaiuable. Sub-clause (3) of S. 5 
applies only to cises where a propria 
tor has an undivided share held in 
comm in tenancy in specific mauzas 
forming part of the parent es ate but 
where he has no interest which 
extends over the whole estate ; in 
other words, it applies only to pro¬ 
prietors who have an interest in some 
out of the total number of villages 
constituting the estate. If he has a 
share in the remainder also, then it 
follow.s that he has a fractional inter¬ 
est in the eniire estate as well as a 
fractional interest in a part, the latter 
fractional interest being the differ¬ 
ence between the larger and the 
smaller interest ; that is to say, if, as 
in this case, he has a half-share in 
twenty mauzas and a one-sixth share 
in fifty-four mauzas, it must be held 
that he has a one sixth share in tke 
entire estate and in the twenty 
mauzas a fractional interest represent 
ed by the difference between one-half 
and one-sixth. That is the view taken 
by the Deputy Uollector, who passed 
the order, dL^ted the 28th August, 
19i7. Althougi. the Collector appears 
from his order, dated the 4tb of 
December, 1917, to hav€ been of the 
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erroneous opinion thit t ie Oi^a fell 
withi:i sub-oliuse (4) of S. 5, in ^the 
result his final order of the 4th Sep- 
temb^^r. 1918, was correct. Tne pi iin- 
tiffs in fact are proprietors coming 
within sub-clause (1) and sub clause 
(3) of S 5 and, therefore, under sub¬ 
clause (5), the Deputy Dolloctor was 
entitled to make the allotment as far 
as possible in accor lance with the 
principles contained in the first two 
of these sub-claus--s. In this case it 
has been found impracticable to give 
to the plalntidh in 'ri'iuzn Mandari or 
in any other rnauz'i wit lin ihe twenty 
Tnfiuza<, an intere-t which will com¬ 
pensate the plaintifTs f 'r t reir entire 
interest in the tweniy mauzas. So 
the Depot/ Collector has assigned to 
the plaiuiilfs an interest in viauza 
Mandari only to the extent of Rs. 
5334 -r’-ll And has all >tted lands in 
mauzafi other than the twenty innuzas 
to compensate for tne balance of the 
pl tiatidV assets in t le twenry iiviuzaa 
which amounts to Rs. 127L“5“0. 


And even if it b > held that the case 
H one falling exclusively within sub- 
clause (:D then undrr cm proviso to 
that sub-clanse. the Deputy Collector 
was entitled to t ie pi dntirts 

their 8-annas share in the twenty 
mauzas and their 2 annvs 8 pios share 
in the remainin? mtuzas.in any on® 
or more mauzas of either g:oup. A« 

I read this sub-clause a proprietor of 
a maliul which is composed _ of tw» 
mauzas and who is in possession ot a 
fractional interest in oacn isnot 
entitled to claitn an all'^tment in each 
mauza representing his assets in that 
mnura; snoh a consiruction would 
defeat the entire principle of com¬ 
pactness where there are many vula- 
gps and when the proprietor holds a 
diiTerent fractional interest in each. 

It is next contended on behalf of 
the appellants that the allotmint 
o.ntrarenes sub-clause (3) b3caus9 
the plaintiffs have not obtained in 
mama Mandari, which is the only 
mama appertaining to the group of 
twenty which has been allot¬ 

ted to them, an interest equal to their 
interest in the entire group. Now 
although the assets of their 
in the twenty mauzas are fts. 


the assets of their 5-annas 4-piGs 
•hare amount only to Rs. 4,400, and 
as this is a case falling urdfr sub¬ 
clause (5) and as lands of which the 
assets are Rs. 12-11 have been 

al otted to them in Mandari, there 
has heel a strict compliance with the 
terms of the statute. He is only 
entitled to land wiil iii thr twenty 
mauzas of which tlm assets are Rs. 
4,400 and that claim has been more 
than satisfied. 

On the merits, therefore, it seen s 
clear that the Dtputy Collector has 
net only acted with jurisdiction hut 
that he has fully complied witli the 
law, and, thereff^re, the general ques¬ 
tion as to the juvisdiv tion of the Civil 
Court to Sit a>ide Hevenue partilionf- 
does not really arise in this case. 

The second point that was made by 
the learned Cou sol for the appellant 
was that tliere had been a failure to 
comply with the provisions <f S. 30 
of the Act inasmuch as the claimants 
in groups A, B, K had been aliowed 
at a J&te stage of the proceedings to 
claim one joint block. It appears that 
in the preliminary stages they had 
each applied for a separate block in 
the Court of the Deputy Colkclor: 
but that after the general arrange¬ 
ment had been made, they changed 
their minds and wished to have one 
compact block in joint tenancy. 
There is no provision of law torbid- 
ding such a request. The Deputy Col¬ 
lector granted it and the terms of 
S. 4 ‘.2) of the Act clearly show that it 
is open to one or more co-sharers to 
ask that their interest shall be formed 
into one separate (State to be held as 
a joint undivided estate. There is no 
limitation as regards the state at 
which such an application can be 
made ; and in my opinion there was 
no irregularity in the Deputy Collec¬ 
tor’s having entertained the applica¬ 
tion even after he had made the 
general arrangement and had given 
each of tho^e co-shares a separate 

block. 

Finally the question of jurisdiction 
has been argued before us at some 
length and although it does not arise 
in the view I take, I will deal with it 
shortly. Jurisdiction, I think, in 
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reference to the matter before us, 
must mean the power or authority to 
judge and a Court U said to exercise 
jurisdiction when it exercises its 
power to adjust any jural relation¬ 
ship between the parties before it. 
The exercise of jurisdiction with 
which we can here interfere must 
relate to the subject-matter, pecuni¬ 
ary value, locality or the parties ; 
these are the matters which form the 
foundation of a Court’s jurisdiction, 
and if a Court wrongly assumes that 
the foundation exists when in fict it 
does not exist then and then only it 
is wrongly exercising jurisdiction. 
But jurisdiction in its wider sense is 
sometimes u derstood to mean the 
power to do certain specific things 
which are ordained by statute ; it is 
in the narrower sense that we must 
understand the word here. If the 
Court has assumed jurisdiction cor¬ 
rectly, that is to say, if by reason of 
its local situation or pecuniary autho¬ 
rity, or by reason of the subject- 
matter, or the position of the parties 
the Revenue Court had power under 
the statute to entertain the partition 
proceeding, then, in my opinion, every 
error made in carrying out the parti¬ 
tion in accordance with the terms of 
the law would not necessarily invali¬ 
date the proceeding and render it null 
and void. As has been often observed 
a Court has jurisdiction to decide 
wrongly as well as rightly and if the 
Deputy Collector has, in making the 
partition, disobeyed the provisions of 
sub-clause (3) of S. 5 of the Estates 
Partition Act and instead of making 
?n allotment under that sub clause he 
has proceeded under sub-clause (5) 
then that error cannot be remedied 
in a Civil Court. S. 119 of the Estates 
Partition Act would, in my opinion, 
be a clear bar. Where the foundation 
of jurisdiction does not exist as in 
cases where a Revenue sale is held 
though there is no arrear of revenue 
at all, or a certificate sale is held in 
execution of a certificate issued with¬ 
out authority, a Civil Court has an 
undoubted right to declare the sale to 
be a nullity and to restore the pro¬ 
perty to the owner. So again where a 
property such as a burial ground, 
which the Estates Partition Act 
fdrbids the Deputy Collector to parti- 
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tion, is parfcitionei, I think a suit 
will lie to declare that the partition 
so far as the burial ground is con¬ 
cerned is null and void ; but if ;he 
Deputy Collector me^’^ly conmits an 
error of law, it would be contrary to 
principle to hold that a Civil Court 
can interfere for the purposes of 
readjusting the arrangement and 
making a fresh partition. 

But, then, the learned Counsel for 
the appellants contends that in the 
case before us a tiuestion of title or 
interest in the parent estate is invol¬ 
ved and therefore the appellants are 
entitled, on the authority of Kilanan t 
Singh v. K^mio.n'i/i I Singh *1) and 
H^ighuncith Pfjsal S'lt'dtjun Singh v. 
Kluijeh Muhammil Gawhar Ali (2), 
to obtain a declaration that they hare 
an 8-annas share in the twenty 
mauzas. In my opinion these deci¬ 
sions have no bearing on the present 
case. What was decided in these 
cases was that it was open to a party 
to sue for a declaration to, and posses¬ 
sion of a property if his interest or 
title to such property had been affec¬ 
ted by the Deputy Collector’s proceed¬ 
ing. S. 21 to 27 of the Estates Parti¬ 
tion Act expressly recognize the juris¬ 
diction of a Civil Oourt to make 
decrees in these matters, and there 

can be no question that S. 119 would 

not bar a suit for declaration of title 
or of the extent of intertjsc claimed by 
a recorded proprietor if aggrieved by 
an order made by the Deputy Coliec- 
tor under 9. 23. In the present case 
there is no denial whatsoever tliat the 
plaintiffs ^ are entitled to an 8-anna 
interest in the twenty m mvis and 
obviously no declaration in this res¬ 
pect need be given. Tne sole ques¬ 
tion is whether it is open to the plain¬ 
tiffs to get a declaration that the 
proceeding of the Deputy Collector 
was null and void by reason of his 
having misconstrued the provisions 
of 9.5 of the Act. In my opinion 
such a suit would not Ue and the 
learned Subordinate Judge was right 
in dismissing it. 

The result is that the appeal is dis¬ 
missed with costs to the contesting 
respondents only. 


(1) [1912114 I.C. 225. 

(2) [1906 2 O.L.J. 351. 
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Roaty J. —I aprree that the appeal 
should be dismissed ; and, for the 
reasons given by the learned brother, 
I hold that the partition conformed 
to the requirements of S. 5 of the Act. 

Appeal dismissed. 
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ROSS, J. 


Man Mohan Saw and 
pellants. 
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Muhamma! tfii^ain iChan and 
of/iers—Respondenr.s. 


S. A. No. 30 of 1921 Decided, on 18th 
January 19^3 from the decision of 
Sub. J. Patna, D/* U.st July 1920. 


Muhammidaa Li’i^ — Fintii'^g that valid 
marriage not pot^ihle—Doctrine of acknou- 
tedgment does not apph. 

Unless there is an abHolute bar or impedi¬ 
ment to a valid m'^rriage. acknowledgment has 
the effect of the logit mation according to 
"Muhammadan Law where either the fact of 
the marriage or its exact tin.e with reference 
to the legitimacy of the child* birth is a 
matter of uncertaii-ty. But where there is 
clearly the findin?of fact that there could net 
have been a valid marrmge b^twe -n the parties 
the Question of ack- owledgment as prjofof 
marriage does not at all arise. 9 0. W. N. 

Dlst. 1923 P 0.159; 10 A. 289; -15 A 3% Ref 


C. S. Barter;'!—for Appellants. 

Hasnn J'ln for 7. N. Sahai-foT 

Respondents. 

Judg^nent.— This is an appeal by 
the defendants in a suit brought by 
the plaiotiiT^ for recovery of posses¬ 
sion of one hujha of land for ning part 
of the compound of their house in 
Muradpur. The plaintiffs allege that 
they and the proforma defend uus 
are the heirs of Nasir N iwab and 
that they arc entitled to the 
suit There was a oa^e under S. H5 
of the Criminal Protjedure Code which 
was decided in favour of the defen¬ 
dants, and the plaintiffs, therefore bro¬ 
ught this suit for recovery of posses¬ 
sion of the land. In the written state¬ 
ment it is alleged that Hibi Munirun- 
nissa, the second wife of Nasir 
Nawab, left a son and t vo daughUrs 
who were necessary parties. The 


shares of the plaintiffs in the pro 
perty were also disputed. It is fur¬ 
ther alleged that the disputed land 
hadboenin cultivating possession of 
the defendants since 1871 and that 
their possession had been declared by 
the Criminal Court in a proceeding 
under S. 145, Criminal Procedure 
Coie, on the 3rd of July 1916; and that 
they had been granted a lease by a 
registered deed from Bihi Munirun* 
nissa of the land in suit on the 14th 
of July 1916. 

The Munsif disbelieved the alleged 
settlement in 1871 and the receipts 
produced by the defendants. With 
regard to the lease granted by Bihi 
Munirunniss i, he went into the ques¬ 
tion of the status of that lady but 
seems to have left the question open, 
observing that “one cannot be definite 
on the point in the absence of the par¬ 
ticular evidence required by Muham¬ 
madan Law to prove the marriage.” 
He also seems to have hell 'hat, 
whatever might have been the legal 
effect of a lease granted by her, this 
particular lease remained a lease on 
paper only and was never followed 
by possession and was a collusive act. 
He gave the plaintiffs a decree for 
confirnnation of possession. The 
learned Subordinate Judge on appeal 
also disbelievtd the settlement in 18il 
ard the receipts. In dealing with 
the settlement by Munirunnissa he 
considered the question of her status. 
His finding is to the effect that there 
was no evidence of actual marriage, 
and, even if there had been, the rnar- 
riage could not have been valid in 
law. His finding is thus much more 
definite than the Munsif's. H« fur- 
ther held that the lease was executed 
in order to create evidence and did not 
confer any title, and that the defen¬ 
dants were not in possession of the 
land. 

It is now contended, in the first place, 
that the decision in the case under 
S. 145, Criminal Procedure Code, being 
in the appellant’s favour on the ques¬ 
tion of possession and their posses¬ 
sion being confirmed by the 

1916, the onus was on the plaintiff to 
show that they had no possession and 
that the plaintiffs had both title and 
possession. Reference was made to the 
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decisions in Liliu v, Aunoji Parat^h- 
rain (1) and Dinomoni Clu>wJhrani v. 
Brojo Mofani Ckfw Ilirani as show¬ 

ing that the decision of the Criminal 
Court in a case under S. l4;-» is con¬ 
clusive of the fact of possession and 
that tVie fact thus estabii>hed remains. 
The judgments of tiie v'ourts below 
are not alt< gether precise on this 
point. The Muiisif’.s decree was for 
corifirmation of pc'ssession. 'ILe Sub¬ 
ordinate Judge, alll eugli ha did i ot 
vary the decree, evidently thought 
that it should have bv-en a decree for 
recovery of possession. On the facts 
found as to the d* fe»ulanl’s want of 
title .ind posst ssion except under the 
decision in the case under S. 05, 
Cri ninal FiOCi.dure Code, in 19 16 , such 
a dficrec is corre ;t. 

In thesecoiid place, itis argued with 
regard to the title of the appellants, 
tirst, that no issuc was framed as the 
marriape of Munirunnissa and thatthe 
6 uit should be rcmantled for a decision 
on this p''iint after framing an is^ue. 

I do not thir k that l!io fact that no 
issue was raised necis>itales a remand 
of tlie ca-e. Ic the dt'fej\dant> wanted 
an issue on the quc>tion of marriage, 
they should have taken it. The ques¬ 
tions that they put in issue in their 
written statements were questions of 
parties and the shares. These ques¬ 
tions indirectly raised the question of 
the status of Maiiirunnis<ja and evi¬ 
dence was gone into on both sides. 
The fact that no issue was framed 
wes not material; the defendants can¬ 
not say that ihey wore taken by 
surprise. Secondly, it is argued that 
Munirunnissa was acknowledged as 
his wife by Nasir Nawab and that 
this is proof of marriage. Reference 
was made to the case of Bibee Fazil- 
QtunnessaY, Bibee Kamarunnessa (3h 
I do not see bow that decision helps 
the appellants. All that was decided 
there was that, “unless there is an 
absolute bar or impediment to a valid 
marriage acknowleigmeat has the 
effect of the legitimation accDrding 

(1) [1880] 5 Bom. 387. 

(2) [1902] 29 Cal. 187—29 I. A. 24— 

6 C. W. N. 386—12 M. L. J. 83— 

4 Bom L. R. 167—8 Sar. 224 

(P. C.) 

(2) (19041 9 C.W.N. 352. 
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to Muhammadan Law where oithe^ 
the fact of t'\e marriage or its exact 
time with reference to the legitimacy 
of the child’s birth is a matter of 
uncertainly.” The liw is stated more 
fully j n Rothman Chow- 

tiliury V. S'jid All C:i(>w Ihury (4), 

and under the ruL in that case the 
finding of fact by the Subordinate 
Judge that there cf uld not have been 
a valid marriage di-po.nes of the 
acknowledgment as proof of marriage: 
see also the iudgrner.t of Mahmood, 
J., in j\fuliamni<f I Alla'i w Khayi v. 
Mnlidmmul Ismail Khan (5) and 
LiiKiat Ali y Kuriman-uiss ( 6 ). Al- 
thougii- in mv opinion, for the pur¬ 
poses of the pr-.!sout litigation in 
whif‘b t!ie question of the marriage 
of MunirunniiS i arises only inciden¬ 
tally, decision might e(iually well have 
been given as the Muiisif gave it 
without defini'cly coming to any con¬ 
clusion on the point, the findings of 
the Court below cannot be disturbed 
on the ground "f the Muhammadan 
doctrine of acknowledgment. 

8 hnHlly, itis argued that the appel¬ 
lants toc-k settlement from Munirun¬ 
nissa as a co-sharer landord and. there¬ 
fore, acquired a non-occupancy right. 
Reference was made to Bina-l Lot v. 
Kalu Pramanih (7), but ifiat decision 
can have no application where it is 
found that there was no real settle¬ 
ment of the land by Munirunnissa. 

All the grounds urged in this appeal, 
therefore fail. The decree of the 
Court below is modified by making it 
a decree for recovery, and not for 
confirmation of possession and with 
this formal modification of the decree 
the appeal is dismissed with costs. 

Appeal dismissed. 


(4) 1922 P. C. 159-48 Cal. 856— 
48 I. A. 114—19 A, L J, 414- 
40 M.L.J 510—33 C. L. J. 479— 
23 Bom. L R. 636—(1921) M.W. 
N. 366-14 L.W. 175-29 M.L.T. 
354—26 C.W.N. 81—60 I. 0. 837 

(P. C.) 

(5) [1888] 10 All. 289. 

( 6 ) [1893] 15 All. 396—(1893) A. W. 

N. 167. 

(7) [1893] 20 Cal. 708* 
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Buoknill, J. 

Sheoiyratap Dubey and others— 

pellants. 
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^Sheogulam Respondent. 

S. A. No. 823 of 1921, Decided on 
28th February 1923, from the decision 
of Sub. J., of Arrah, D/-20th Septem¬ 
ber 1920. 

'(a) Limiiation Act, Arts, lltO and ISl—Suit 
for enhancement oj trent after six years of 
publication of record of rights is not barred— 

Art. ISX applies. 

An entry in a Record of Rights neither 
creates nor extioguishes rights, but it is-merely 
a rebuttable piece of evidence and therefore 
the plaintiff, though defendants according to 
the Record of Rights are entered tenants at a 
! fixed rental, is not requited to have at first the 
entry declared wrong before he can succeed in 
his claim to enforce hie right to enhancement 
of rent. A suit therefore for enhancement 
brought more than six years after the date of 
the final pubuoation ol the Record of Rights, 
in which the defendants are entered as raiyats 
at fixed rates, is not barred by limitaticn. 
Art. 120 does not apply but Art, 131 governs 
the case. A claim to enhance is a recurring 
osuse of action and limitation runs from the 
date of refusal. 1 P, L J. 73 ; 11 C. W. N. 48 

diit. 3P.L.J. 124 foil. n, 

(P 194 C 1, 2 P 195 C 2 P 196 C Ij 

( 6 ) B. T. Act.. 8. W 5 —Settlement of rent 
undeff bars a civil suit except as under o. 113* 

Where a fair and equitable rent has once 
been settled in a proceeding uoder 8.105, it is 
a bar to aoy subsequent proceeding for the 
enhancement of rent before the expiry of the 
period specified in S. 113 of the Act except 

on the grounds mentioned in that sec^on. 
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Lachini Narayan Sinha for Appel¬ 
lants. 

Parmeswar Dayal —for Respondent, 

Judgment.—This is a second ap- 

• peal. The appeal is from a judgment 

* of the Subordinate Judge of the Se¬ 
cond Court of Arrah, dated the 20th 
September 1920, modifying a decision 
of the Additional Munsif of the Se¬ 
cond Court of Buxar given on the i8th 
of September in the previous year. 

The circumstances which gave rise 
to the litigation are simple enough 
but they raise some points of law 
which are not altogether free from 
difficulty. The plaintiff and c<rtain 
other persons were mokararidars of 
a mouza called Khariacha in Par- 
ganna Bhojpur, Touzi No. 13o7, in 
the proprietary interest of the Maha¬ 
raja of Dumraon. The defendants, 

i 1994 P/»5 ‘& 26 


according to the Record of Rights, 
are entered as sarahmoyian tenants, 
that is to say, tenants at a fixed ren¬ 
tal. If this entry is correct it would 
not be possible for the plaintiffs 
to obtain an enhancement of rent. 
The plaintitfs in this suit, however, 
claimed that the defendants were not 
in fact sarahmoyian tenants, but were 
merely kaimi kastkars, that is to say, 
ordinary occupancy tenants. In the 
suit the plaintitfs claimed, firstly, 
that it might be declared that the 
defendants are kastkars of the pro¬ 
perty and that tliey are not perma¬ 
nent tenure-holders of istamrari mo* 
kararidars and that the entries in the 
khewats and khatiaiis were wrong. 
The plaintiffs, secondly, claimed that 
on the declaration of the facts as 
mentioned in the preceding paragraph 
they should be granted an enhance¬ 
ment of rent at the rate of 0-5-0 per 
rupee under the provisions of S. 30 (b) 
of the Bengal Tenancy Act or in the 
alternative that if the defendants 
were by the Court held to be tenure- 
holders then the plaintiffs ask for a 
similar decree for enhancement under 
the provisions of S. 7 of the Bengal 
Tenancy Act. Lastly, they asked for 
recovery of arrears of rent. With this 
last claim this appeal has no concern. 

Now, upon this matter coming be¬ 
fore the Munsif that officer settled cer¬ 
tain issues for determination. They 
are as follows :— 

1. Do the lands in suit form the 
kaimi jote of the defendants or are 
they held at fixed rents ? 

2. Are the plaintiffs entitled to 
enhancement of rent under S. 30 (6) of 
the Bengal Tenancy Act ? 

3. Is the plea of payment true ? 

4. What is the rental of the land 
in suit ? 

5 . To what relief, if any, is the 
plaintiff entitled ? 

With issue No, 3 this appeal 
concerned. As to issue No. 

Munsif found that the lands in suit 
did form the kaimi jote of the defen¬ 
dants and that in fact the entries in 
the Record of Rights were wrong. I 
may say at once that the Subordinate 
Judge came to the same finding in 
this respect as did the Munsif and it 
is not now contended before me that 


is not 
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those findings are wrong. With re- present case be required to have at first 


gard to the se>'ond issue, various con¬ 
sideration^ aro>e In the fi’-st place, 
there bad been tlie qut stion as to wl^e- 
thcr it was possible tor the plaintiffs 
to Slice ed in their claim for the dec¬ 
laration which they sought. The 
Murisif sa\ s that it is clear that the 
period of limitation for a decU’-atory 
decree in respect of entr es in a Re¬ 
cord of Rights is six years from the 
date of the final publication ; that the 
final publicatioii in respect of the 
lands in suit was made on the 18r.h of 
October 1911 and the suit only filed 
on the 22nd October 1918 and that 
therefore, the pliintitf's claim for 
a declaration as to the status 
of the defendants must fail as 
being barred by time. The Sub¬ 
ordinate Judge is of the same opi¬ 
nion and it is not now contended 
before me by the learned Vakil who 
appeared for the respondents that 
these decisions were not correct The 
first point, however, which gives rise 
to ditficulty is as to whethe r it was 
possible for the plaintitf, although he 
was unable to obtain a declaration 
that the entry in the Record of Rights 
was erroneous, still to bring a suit for 
enhancement of rent. The Munsif 
seems to consider that the plaintiff’s 
c'aim for enhancement of rent is, 
like the declaration as to the status 
of the defend ants, also barred by time. 
The Subordinate Judge deals with the 
matter somewhat differently. He 
says “ I don’t think that the fact that 
he cannot get those declarations ” 
(that is, the declarations relating to 
the incorrect character of the entries 
in the Record of Rights) “ precludes 
him from getting the ether reliefs, 
even if he is successful in proving 
that the Survey Record of Rights is 
not correct. If it had been necessary 
for the plaintiff, as a condition prece¬ 
dent to have enhancement, to obtain 
a declaration that the Survey entry 
was erroneous, then of course he 
would have been bound to have that 
declaration at the outset. It hasbecn 
held over and over again that an 
entry in a Record of Rights neither 
creates nor extinguishes rights, but 
that it is merely a rebuttable piece of 
evidence and, that being so, I do not 
see why the plaintiffs should in the 
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the entry declared wrong before he 
can succeed in his claim to enforce 
his right to enhancenjerit. I. am ac¬ 
cordingly not prepare 1 to hold that, 

because the pilinli'f cannot have the 
declaration asked for, he is precluded 
from having enh:iricement of rent if 
he is ot lerwi.^e found entitled to have 
that relief. Mow the learned Vakil 
who appeared for the appellant'^ here 
drew iny aUention to the rase of Ami' 
ru "/ n V. S'li 'w Rdhni in (1) which he 
regards as being a decision in support 
of his proposition that, where it is 
impossible for a plaintiff to obtain 
a declaration as to the status of him¬ 
self or of any other person as entered 
in a Record of Rights owing to a bar 
created by the Limit ition Act he is 
unable to bring a suit for a relief 
which is based upon the erroneous 
character of such entry. In the case 
quoted the plaintiff, in the Record of 
Rights published on the 14th Novem¬ 
ber 190.S, was shown as a tenant lia¬ 
ble to pav rent to the defendant. On 
the 7th O uober 1912 the plaintiff ins¬ 
tituted a suit against the defendant 
for a declaration that he was a lakhe- 
raj tenant and that he was not liable 
to pay any rent to the defendant. The 
period of limitation for a declaratory 

dem ee in re-^pect of entries in a Re¬ 
cord of Rights was held to be six 
years from the date of the final publi- 
Cition. It was decided in that case 
that the suit was substantially, one 
under the Bengal Tenancy Act of 
1885, S. Ill A, because the declaration 
which the plaintiff prayed for would 
have the effect, if granted, of correct¬ 
ing the Record of Rights : and it was 
decided that the suit was barred by 
limitation and that the plaintiff could 
not succeed in hi-; desire to obtain any 
order from the Court that he would 
not be liable to pay rent to thedefen- 
darit. Mr. Justice MulUck in the 
course of his decision says “ The 
only point urged before me is whether 
the suit is barred by limitation or not. 
The learned Vakil for the appellant 
relies upon Ram Gulam v. Bishnu Par- 
gash Narain Singh (2) and says that 
the Record of Rights is at best only 

(1) [1916 1 P.L.J. 73—35 l.C. 433. 

(2) 1906 11 C.W.N. 48. 
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evidence creating a presumption of 
title and that it was not necessary for 
the plaintiff to sue to set aside that 
presumption ; that the suit is not one 
that has any reference to the Record 
of Rights but that it is a suit which he 
is entitled to bring under the general 
law and that his cause of action pro¬ 
perly dates from the last rent decree 
(which I may add was on tho 1st Au¬ 
gust, 1912). It is obvious that the 
suit is a declaratory suit The learned 
Vakil for the appellant does not ad¬ 
mit, but it is quite clear, that the suit 
is one substantially under S. Ill A of 
the Bengal Tenancy Act. The plain¬ 
tiff carefully refrains from mak’ng 
any reference to the Kecord of Rights 
because he knows that the period of 
limitation for getting declaratory re¬ 
lief in respect of entries in a Record 
of Rights is six years from the date of 
the publi ation ” The suit was, there-' 
fore, held to be barred. But the learn¬ 
ed Vakil, who appears for the res¬ 
pondent here, has orawn my attention 
to the case of Bnj Behari Singh v. 
She) Snnkar Jha (3). This decision, 
which is also a decision of Mr. Justice 
Mullick sitting with Mr. Jusfce At¬ 
kinson, appears to be an authority 
which is directly in point in the case 
now bsfore me. It that case it 
was held that it was not necessary to 
sue for a daclar ition that an entry in 
the Record of Rights that the defen¬ 
dants were raiyits at fixed rates is 
wrong before instituting a proceeding 
for enhancement of rent under the 
Bengal Tenancy Act, 1885. Mr. Jus¬ 
tice Mullick in the course of his deci¬ 
sion remarks :—With regard to the 
first holding, the plaintiffs, (who were 
the landlords), allege that the entry in 
the Record of Rig ts showing the de¬ 
fendants as raiyats at fixed rates is 
wrong, and that the rent is liable to 
enhancement in order to accord with 
the prevailing rates of surrounding 
lands with similar advantages and on 
account of the rise in the price of 
food grains within ten years preced¬ 
ing the institution of the suit in 1911. 
The Subordinate Judge found that 
the entry was wrong, bnt that the 

(3) [1917] 2 Pat. UJ. 134-1 Pat. 

U W. 434—0. W. N. (1917) Pat. 
108-39 I.O. 85. 


plaintiifs having failed to sue for a 
declaration of its erroneou< charaocer 
within six year«i after the date of the 
publication, the j.resent suit tor en¬ 
hancement was barrfd by liuiiration 
under A'*ticle 120 of the 1.imitation 
Act.” T'le learned Sub )r I in ate Ju Ige 
is, ill iny opinion, wrong in holiing 
that the .suit is barred by six y-ars’ 
limitation It is true that in the 
plaint the first prayer that the pUin- 
titfs make is that it may be declared 
that the defendants ha^e only an oc¬ 
cupancy right in the lands and that 
they are net jotedirs at fixed rites of 
rent and thej date the cause of ai^tion 
in this respect fr on the 5th December 
1899. i. , the date of the final publi¬ 
cation of the Record of R'ghrs. Now, 
if the suit had been one for a mere 
de -laration, it would have been, in my 
opinion, one contemplated by the lat¬ 
ter part of S 111 A of the Bengal Te¬ 
nancy Act. which is the Act applica¬ 
ble to the case. This was the view 
which was taken in Amiruhlin v, 
S ti lu“ Rnhmnn 11) where it was hell 
that if a suit is* sub^t mtially such a 
declaratory suii'i as is conte nplated in 
the provis > to 3 I' I A of tiie Bengal 
Tenancy Act, then the plaintiff can¬ 
not, by adding a prayer for confirma¬ 
tion of posse-^sion escape the six 
years rule. The point from which 
limitation is to run is the date of the 
publication of the adverse entry in 
Record of Rights, umess there has 
been any sub-equent inva'^ion of the 
plainiiff’s ng it, in which case it starts 
from the later date. If it had been 
necessary for the pUintiff, as a condi¬ 
tion precedent to enhancement, to 
declare the entry to be erroneous, 
then I think he would have been 
bound by the ratio ■ erit'emti in MaU 
karjun v. Narhari (4) and Jaga>iamba 
Chao Ihrfini r. Di'chimi Mohun Roy 
Chaoifiri{b) In the former case the 
plaintiff's claim involved the setting 
aside of in execution sale and in tho 
latter of an adoption. In both title 
had passed to the defendants ; but an 
entry in a Record of Rights neither 


[) 11901] 25 Bom. 337—27 I. A. 216— 
5 C.W.N. 10—2 Bom. ^ 

10 M.Li.J. 368—7 Sar. 739. (P. C,V 
i) [1886] 13 Cal. 308-13 I. A. 84- 
^ i S.;. 715. (P. O 
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creates nor extinguishes rights, it is 
merely a rebuttable piece of evidence. 
I see no reason why the plaintiffs 
should in the present case have the 
entry declared wrong before they can 
succeed in their suit to enforce their 
right to enhancement. Whatever 
presumptive value attaches to the 
entry has been sufficiently rebutted 
by the entry itself, which shows that 
it was based on an admittedly errone¬ 
ous construction of the kabuliat of 
1881. 

The next question is whether the 
suit for enhancement is in time The 
answer must be in the affirmative, 
for Art. 131 of the Limitation Act 
governs the case. A claim to enhance 
is a recur-'ing cause of action and 
limitation runs from the date of refu¬ 
sal. Here the plaintiffs right to en¬ 
hance the rent is based not on con¬ 
tract but on Statute. 

I do not think that it would be 
possible to find a decision in which 
the circumstances could be more close¬ 
ly parallel to those in this case. Here 
the plaintiif s claim for enhancement 
was based upon the increase in the 
selling prices of staple food crops. 
Here, too, the defendants were enter¬ 
ed in the Record of Rights as tenants 
at a fixed rate of rent ; here, too, the 
plaintiffs were desirous of showing 
that that entry was wrong and that 
as a matter of fact the defendants were 
ordinary kaemi tenants ; here too the 
Munsif and the Subordinate Judge 
have found that the plaintiffs’ conten¬ 
tion that the defendants really were 
kaemi tenants and not tenants 
at fixed rent was correct. Under 
these circumstances, it seems to 
me that lam bound to follow the deci¬ 
sion in the case of Brij Behari Singh 
V. Sheo Sankar Jha {^) and come to the 
conclusion that the opinion expressed 
by the Subordinate Judge in regard 
to this point is correct. 

The second point which has been 
urged before me by the learned Vakil 
who appears for the appellants pre¬ 
sents considerably more difficulty, ft 
is common ground that in the year 
1913 there were certain proceedings 
taken under the provisions of S, 105 
of the Bengal Tenancy Act with re¬ 
gard to the property in connection 
with which this suit is brought. Set- 
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tlement was then taking place. The 
point which is now said to be a bar 
in respect of the present claim made 
by the plaintiff for enhancement of 
rent is the operation of S. 113 of the 
Bengal Tenancy Act. S. 105, sub-S. (1) 
reads as follows :— 

“ When, in any case in which a 
Settlement of land revenue is not be¬ 
ing made or is not about to be made 
either the landlord or the tenant ap¬ 
plies, within two months from the date 
of the certificate of the final publica¬ 
tion of the Record of Rights under 
S. 103 A, sub-S. (2), for a settlement 
of rent, the Revenue Officer shall set¬ 
tle a fair and equitable rent in respect 
of the land held by the tenant.*’ 

Whilst S. 113, 3ub-S. (1) reads : 

“ When the rent of a tenure or 
holding is settled under this Chapter, 
it shall not, except on the ground of 
a landlord’s improvement or of a sub¬ 
sequent alteration in area of the te¬ 
nure or holding, be enhanced, in the 
case of a tenure of an occupancy 
holding or the holding of an under- 
raiyat having occupancy rights, for 
fifteen years, and, in the case of a 
non-occupancy holding or the holding 
of an under-faiyat not having occu¬ 
pancy rights for five years ; and no 
such rent shall be reduced within 
the periods aforesaid save on he 
ground of alteration in the area of 
the holding, or on the ground speci¬ 
fied in S. 38. clause (a).” 

Now it is again common ground 
here that in these proceedings takenl 
in accordance with the provisions of 
S. 105 of the Bengal Tenancy Act, the 
primary, and indeed at that time the 
only, ostensible object which the 
plaintiffs had, was to obtain addi¬ 
tional rent in respect of a certain 
area of land which they alleged 
existed in excess of the area which 
was recorded in the Survey proceed¬ 
ings. I think it is of great import¬ 
ance to look at the decision of the 
Assistant Settlement Officer in this 
matter in order to ascertain exactly 
what there took place. The Assis¬ 
tant Settlement Officer in his decision 
says: In this case the plaintiff wants 
fair rent to be settled for the excess 
land in the possession of the defen¬ 
dants, under S, 52 (a), Bengal Tenancy 
Act. The defendants contest the 
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claim of the plaintiff. The following 
issue? are framed for decision:— 

“ (1) Do the defendants really hold 
any land in excess of that for which 
they pay rent ? 

“ {’Z) Whether the holdings of the 
defendants were previously determin¬ 
ed by measurement, if so, by what 
standard ? 

(3) Has the plaintitf been able to 
raise the presumption in his favour 
under S. 53 (b) of the Bengal Tenancy 

Act ? ^, 

“ (4) What allowance should be 
given to meet the difference resulting 
from the system of measurement ?” 

I may point out that we are not 
really concerned here greatly with 
these four issues, for it is admitted 
that there was no excess area and 
there is no suggestion now that there 
was. The 5th and 6th issues are, 
however, of great importance. 

The 5th reads: “What should be the 
fair and equitable rate of rent for the 
assessment on the excess area? and 
the 6th reads: “What should be the 
fair and equitable rent for the de¬ 
fendants’ holdings ?” 

With regard, however, to issue No. 1 

It is perhaps desirable to point out 
what the Assistant Settlement Offi^r 
lays in connection therewith. rle 
writes;--“There is no evidence to 
And that any particular plot is held in 
excess. I have found that the jama- 
handi area is based upon measure¬ 
ment. Hence the excess of Survey 
area after deduction of 10 per cent, 
over ihe jamabandi area is the excess 
arel in the possession of the defen¬ 
dant.” With regard to issue No. 5, 

he writes: “There is no 
indicate the particular plot held in 
excess, hence the fair rate of rent for 
assessment of excess area ‘he ave¬ 
rage rate of rent under S. 51 IS), 
Bengal Tenancy Act.” As to issue 

No. 6 he writes:-“The present rent of 

the defendant, after being added with 
the rent on excess land as f" 
issues Nos. 1 and 5, is fair an q 
table. The rent settled will he noted 
in the annexed schedule and will taKe 
effect from the beginning of _ the next 
argioultural year 1321 Fash. ^ 

Now it may be at once ooserved 
that in addition to the finding that 
there was an excess area and in au¬ 


dition to the finding that that area 
was not capable of being defined as a 
separate piece of land but merely as 
an area in respect of which there had 
been a mistake in the original mea¬ 
surement, the Assistant Settlement 
Officer fixes the rent on the excess at 
the same rate as that at which the 
other land had been originally fixed 
many years before and, further than 
that, declares that tlie new lotal rental 
now payable in respect of the whole 
remeasured area is a fair and equit¬ 
able one. 

It is ur^ed before me by the learn¬ 
ed Counsel, who appears for the res¬ 
pondent, that it would not seem that 
the mind of the Assistant Settlement 
Officer had really been directed to the 
question as to whether the rate of 
rent which was at that date, namely, 
1913, being paid was a fair and equit¬ 
able one within the meaning of the 
provisions of S i05 of the Bengal 
Tenancy Act. But I must confess 
that, in view of the explicit lanpage 
which is used by the Assistant Settle* 
raewt Officer, it would be very difficult 
to say that that was the case. In ad¬ 
dition to this, I Ihink it necessary to 
point out that had the plaintitts at 
that time thought that the original 
rental which had been arranged many 
years before was not a fair and equi¬ 
table one, they could, and, no ^^ubt, 
would, under the provisions of b. 105. 
have endeavoured to place before the 
Assistant Settlement Officer their 
views as to what they considered at 
the date of the Settlement the fair 
and equitable rent for the holding. 
Now the Munsif in dealing with 
this question comes to the contusion 
that the provisions of S. 113.^ Bengal 
Tenancy Act, bar the plaintiifs claim 
in this suit for enhancement of rent. 
He says: “The claim for enhancement 
of rent, it is urged, is evidently bar- 
red under S. 113 of the Bengal Te¬ 
nancy Act. I think the contention i3 
quite sound. It appears there was a 
case under S. 103 of the 
Tenancy Act regarding the f®"*® 
the lands in suit, and although tlie 
application under that section was 
filed on the ground of an increase in 

area under S. 52 (a) of 

Tenancy Act, it cannot b® again said 

that fair rents were settled by the 
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Survey Otfi^er according to S. 105 
undi r the pr-'visions or Chapter X of 
the Bengal i'enancy Act. Now under 
S 113 as it n )w stands, when the 
r nt of a tenure of an occupancy 
holding been settled under this 
^’ImpteriX) ii cannot be either en¬ 
hanced or reduced for a period of 
ift«efi years except on the grounds 
Vpeciied in the section. Tne learned 
Ple.der for the pliintitf points out 
th^t, as a inaiter uf fact, there was no 
quootioij -jf tiiiiiaiicfeuieut Under S. 30B 
in ttie S lO I proceedings and there 
could not p‘'s<‘bly he, for this could 
nut be the -ubj cl uf a S l''5 proceed¬ 
ings bcfo.'-e ilu question of status was 
dete'*tnined u ider S 106 as the defen¬ 
dants had i'een recorded in Survey as 
if^tamran ar-’, i <> tenants at 

fixed rent’. He. therefore, urges that 
as t ie qus'ti mi of enha ice nent under 
S. ;^0 vvas neither the subject- 
matt t of the S. 10 i-proceeding.s nor 
could be, S. 11-^ doe- not operate as a 
b i.r to th-* coa-ideration of the relief 
that he cl u iis now. I - annot, how¬ 
ever. agree w th these views, for 
S. Il3do.'sn0‘ impi-^e any limitation 
to the secti /ii ox rept those mentioned 
therein It lu.js not contemplate the 
inerv^ase of rents under 5! (n) or of 
enhancemnit under S. 30 [b). It 
sim,)ly says, wh m th^ rent of a tenure 
Or holding is settled under this Chap¬ 
ter it shall not be altered for 15 years.’ 
Now the rent was certainly settled by 
t’ e Survey O'.fi ;er in the proceeding.s 
under -S. J05. I fail to se ■, therefore 
how the plair.tirf .^an now pray for 
enhance Mfiit of rents before the 15 
years li>avo elapsed I a n of opinion, 
there<‘o*e, that the pi linti f’s prayer 
for er.hanceinont mu-t fan”. 

Now the Subordinate Judge has 
taken an entirely opp )site view. He 
wri e , “Nor an I pr.-ptrel to hold 
that tiie pUiiitilf’s oldlm for enhance¬ 
ment is barred usid^T S. 113 of the 
Beng il Tan iric/ Act. This objection 
in h vr of the plaintiJ’s cliim for en- 
baiii'.ement is based o i the fact that, 
at his in.sti'ice. there were proceed¬ 
ings taken iin ier S 105 of the Bengal 
Tenancy Act and that in the course 
of tile s line pro 'ecd'iigs the rent pay¬ 
able by the descendants was settled 
and the plainti.f was declared entitled 
to have additional rent of Rs. 4-7-0. 


It is argued, therefore, that there was 
a settlement of rent of the holding 
under Chapter X of the Bengal Te¬ 
nancy Act and that, accordingly, 
under the provisions of S. 113 of the 
said Act the rent thus settled shall 
not, except on the ground specifically 
mentioned in the section, which ad¬ 
mittedly does not arise in the present 
case, be enhanced for 15 years. The 
copy, Exhibit 7, of the Assistant Set¬ 
tlement Otficer’s order in the aforesaid 
case goes to show that the plaintilfs 
prayer therein was for additional rent 
in respect of excess lands held by the 
defendants and no other grounds for 
enhancement were either advanced or 
considered by the aforesaid Officer. 
That being so, I do not think that 
the provisions of S. 113 came into 
play as the claim for enhancement on 
the ground now put forward was not 
considered in the aforesaid case." 
He then cites the case which has been 
mentioned to me by the learned Vakil 
for the appellants, Sawab Bahadur of 
Murshi'labii / v. Ahrual Hu^^sairi (6). 
In that case it was held that in order 
to attack the operation of S. 109 of 
the Bengal Tenancy Act, which con¬ 
templates creating a bar to the juris¬ 
diction of the riiril Courts under 
certain circumstances, it is essential 
to establish that the civil suit had for 
its subject a matter which had already 
formed the subject of an application 
under S. 105 of the Bengal Tenancy 
Act. in that case it was held that 
the introduction of S. 105 (a) had not 
altered the scope of the S. 109 which 
had to be construed on the same lines 
as before the introduction of that 
sub-section. Mr. Justice Mookerjee 
and Mr. Justice Cuming whoteard 
this case remark in the course of 
judgment:—“S. 109 provide.s that, sub¬ 
ject to the provisions of S. 109 A, a 
Civil Court shall not entertain any 
application or suit concerning any 
matter which is or has already been 
the subject of an application made, 
suit instituted or proceedings taken, 
under Ss. 105 to 108 both inclusive." 
They then at a later stage in their 
judgment say: ■ If we were to accept 
the construction put forward by tho 

(6) [1917] 44 Cal. 783 -21 C.W.N* 
1004—25 C.L.J 556—35 I,C. 695. 
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appellant, we should hare to read into 
S. 109 words which are not to be 
found there. We cannot hold, on the 
analogy of the doctrine of construc¬ 
tive refi ju'iicatiiy that the juri-sdiction 
o*^ the Oivil Court has been construc¬ 
tively excluded even when a point has 
been neither raised nor decided under 
S. 105 read with S. 105 A..’’ They held 
therefore that as the matters which ' 
had previously been decided did not 
form the subject of determination m 
the civil suit which had been brought 
in.the case which was then before 
them, the provisions of S. 109 could 
not be brought into aid I am bound 
to say that I think there is a sub-tan- 
tial distinction between the posit.on 
of that case and the position which 
obtains in this case. Here, whatever 
may have been the actual ground up¬ 
on which the plaintiffs started their 
proceedings under S. 105 of the Bengal 
Tenancy Act, there cannot be he 
least doubt that the Assistant Settle- 
raeiit Olficer definitely stated that, 
in his opinion a fair and equUable 
rent for the holding was at such and 

such a figure, I cannot help feeling 
very strongly that if the plaintiffs are 
unable now to bring this suit for en¬ 
hancement they have only themselves 
Ltirely to blame. It was, X shou d 

have thought, open to them ‘ 

in the proceedings, settlement then 
going on, which they brought under 

S 10.5 to h'-vc put forward what they 
then thought to be a fair and equitable 
ren^for as® essment by Settlement 

Officer especially if the status of de¬ 
fendants was not then ? 

did nothing of the sort now, aftej 
‘the lause of comptifAtively a 
years, they have coma 
tor a new assessment. 

nate Julge, however, ^case 
nion that tha principle iii the case 

which I have just quoted ‘j. 

be applicable to the 
though, as he pointed ^^e fac^s 

were different. He also refers ^® 
case of Prasanno Kumar y. ^ 

din Howladar (7). In that j 

held that an entry in the B.ecor 
Rights settling the rent tn acoorda^^^ 
with the provisions of S 104 
unless altered by mean.s of a suit 

“( 7 ) [ 1912 ] 17 O.W.N. 327 . 


brought as conte nplated by S. 104H is 
conclusive and that no suit is main¬ 
tainable for enhancement of rent on 
the ground of excess area in spite of 
there having been a stipulation to 
that effect in the knbuiiat executed 
by the tenant prior to the Settlement 
proceedings; and t iac S. I 3 of the 
Bt^ngal Tf'nancy Act was not- a bar to 
the iiiaintainability of the suit of such 
character and had no application in 
such circumstances. T must confess, 
after carefully reading case, I am 
unable to see how it seriously bears 
upon the question for disposal before 
me. The learned Subordinate Judge, 
however, seems to think that that 
case bore some analogy t > the present 
one and acting, as lie says, upon the 
two cases which I have quoted above, 
he came to the coiudusion, with some 
doubt, that the decisi n under S. 105 
did not amount to a settlement of rent 
as contemplated by S. 113 of the 
Bengal Tenam-y Act an l that., conse¬ 
quently , it was no bar to the plaintilf s 
suit. T am of the eoiurary opinion. 

I think that, taking the circumstances 
into consideraticn, the hu guage of 
the Assistant Settlement Otficer and 
the fact that it seems to have been 
the fault of the plaintiffs themseWes 
if they find themselves now barred 
by the express provisions of S. 113 
from bringing, other than within the 
period specified, a suit for enhance¬ 
ment. such bar is entirely due to 
their own laches. Under these cir- 
cumstancfs. I must hold that their 

suit is thus barred. 

In my view, tiierefore, the appeal 
must be allowed. The judgment of 
the Munsif will be restortd so far as 
it has been modified by the judgment 
of the Subordinate Judge in respect 
of the plaintiff’s claim f<>r enhance¬ 
ment of rent. The appelUnts will be 
ntitled to their costs of this appeal 
«nd in both Courts below. 

ft 

Appeal allou'cJ. 
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Das and Kulwant Sahay, JJ. 
Oopal ^fi s^er (S: others —Appellants* 

V 

Pdrtap Man ial an i others —Respon" 
dents. 


F. A. No. 170 of i920. Decided on 
the 8th March. 1921^ against the deci¬ 
sion of the Sub. J., Purnea, D/- I6th 
June 1920. 


(a) Civil P.C., 0,41, It. 22—In appeal hH 
defendant, plain'iff cin't file objection against 
other de/endanl .1 


In an appeal by some of the .lefendaots, the 
plaintifi resporideut carii.ot be allowed to pre¬ 
fer cros<> objection ag-iinst the defendant re«- 

poedent, when the tin.e for appeal by thn 
plaintiff had become bfirrei. (P 203 C 1] 

(6) Dced—Con.'triiction — Conflict betueen 
area and boundnrieH—First description being 
sufficiently clear secomi description is to be re* 
jected vtheri'i^e secoi.d controh first. 


Whejtbe premises are sufficiently descri¬ 
bed, as by giring the particular name of close' 
or otherwise, an erronaoui additional descrip¬ 
tion will be rejected as a ‘ false demonstra¬ 
tion;* but if there is not this certainty in th( 
first descri ption as, if it is expressed in gene¬ 
ral terms and a particular description is added 
the latter controls the former and limits th( 
generality of the earlir < escription. [P 202 C 1 

S. M. Mullirk, KnihispatJii and L» K 
Jhn—^or Appellants. 


S. P. Vannn, Rai (ruru Sharan Pra- 
804.1 and Rai Trihhuwan Math Sahai — 

for Respondents. 

Das, J.— One Phekan Singh, who 
has been cited as defendant No. 12 in 
this action, held a raiyati holding of 
244 bighas on a rental of Rs. 41-12-0. 
The landlord instituted a rent-suit 
against Phekan Singh and recovered 
a decree as against him. In execu¬ 
tion of that decree he caused the hold¬ 
ing to be sold and it was, as a matter 
of fact, sold to defendant No. 15 for 
Rs. 500- On the llith of December 
1912, so it is alleged by the plaintiffs, 
defendant No. 15 obtained delivery of 
possession. The plaintiffs’ case is that 
defendant No. 15 was their benamidar 
and that they obtained possession of 
Phekan Singh’s holding on the 13th of 
December 1912, and were dispossessed 
by defendants Nos. 1 to 13 acting in 
collusion with each other in April 
1916- The suit, out of which the ap¬ 
peal arises, was thereupon instituted 


by the plaintiffs for recovery of pos 
session of the disputed lands, which 
are specified in schedule A and B, and 
for mesne profits. The defendants 
Nos, 1 to 11 claimed to be in posses¬ 
sion of 30 bighas of land set out in 
schedule A under a conveyance exe¬ 
cute! in their favour by Phekan 
Singh. Defendant No. 13, it appears, 
has taken a conveyance of schedule 
No. A lands from defendants Nos. 1 
to 11 Their conveyance is dated the 
5th of January 1918. Defendant No. 
12 is the original tenant, Phekan 
Singh, and he claims title to 15 bighas 
of land set out in schedule R y vir¬ 
tue of a compromise with the plain¬ 
tiffs in a certain criminal proceedinps. 
The defendants filed separate written 
statements in which they denied that 
they acted in collu.sion with each 
other. Defendants Nos. 1 to 11 dis¬ 
claim all interests in schedule B lands, 
and defendant 12 disclaims all inte¬ 
rests in Schedule A lands. 

The learned Subordinate Judge in 
his judgniont has recorded a finding 
to the effect that the defendants did 
not act in collusion with each other. 
He has also <iisbelieved the case of 
the plaintiffs that they obtained pos¬ 
session of the disputed land on the 
13th of December 1912. and that they 
were dispossessed in April 1916 Ac¬ 
cording to the learned Subordinate 
Judge the plaintiffs never at any time 
obtained possession of the disputed 
lands although in his view they are 
undoubtedly entitled to possession 
thereof. In the result he has given 
the plaintiffs a decree for possession 
of schedule A lands and for mesne 
profits as against defendants Nos 1 . 
to !1, and against defendant 13. In 
regard to schedule B lands he has 
come to the conclusion that the case 
of the defendant No. 12 is substan¬ 
tially correct. Accordingly, he dec¬ 
lined to give the plaintiffs any dec¬ 
ree for possession in respect of sche¬ 
dule B lands. 

Defendants Nos. 1 to 11 have ap¬ 
pealed to this Court and the plaintiffs 
have presented a cross-objection as 
against the finding of the learned 
Subordinate Judge that the plaintiffs 
have failed to establish their case in 
regard to schedule B lands as against 
defendant No. 12. Mr. Sushil Madhab 
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Mullick on behalf of the appellants 
takes the point that, in the oircum- 
stances to be at once mentioned, the 
plaintiffs’ suit was not maintainable, 
and that it should have been dismiss¬ 
ed by the learned Subordinate Judge. I 
have already said that the ostensible 
auction purchaser was defendant No. 
15. The case of the plaintiffs is that 
defppdant No. i5 was their benamidar, 
and that the purchase was made by 
them, although in the name of d».fen- 
dant No. 15. In this view the plain¬ 
tiffs cited the auction-purchaser as a 
defendant in the action. Defendant 
No. 15, however, filed a written state¬ 
ment in which he claimed a beneficial 
interest in the property purchased. 
In other words, he wholly denied the 
claim of the plaintiffs that in the 
matter of the auction-purchase he 
acted as the benamidar for the plain¬ 
tiffs Now. this was the position up 
to the 31st of May, 19iu. On that 
date the plaintiffs presented a peti¬ 
tion to the Court asking the Court to 
dismiss defendant No. 15 from the ac¬ 
tion. Thereupon, the Court directed 
that the name of defendant No, 15 
should be struck off from the record 
of the suit. The contention of Mr. 
Sushil Madhab Muliick is that the 
suit could not proceed in the absence 
of defendant No. 15. He says that it 
is not right that he should be subject¬ 
ed to another action at the instance 
of defendant No. 15 and that it is 
only right and proper that his liability 
if any. should be determined in the 
presence of both the plaintiffs 
and of the defendant No. 15. In 
my opinion, the objection is one that 
should have been taken in the Court 
below. It does not appear from the 
order sheet of the judgment of the 
learned Subordinate Judge that H ^as 
ever contended before the Court be¬ 
low by the plaintiffs that the cor^^e- 
quence of dismissing defendant No. 
15 from the record of the suit was 
that the suit could not proceed. Ha 
the defendants taken this point in tne 
Court below it would have been open 

to the plaintiffs to bring defendant 

No. 15 again on the record. That oD- 
jection was not taken, and it is qm 0 
impossible for us in this Court to en¬ 
tertain an argument as to nonoomder 

of the parties. Mr. Sushil Madhab 


Mullick explains to us that his point 
is not that the suit should be dismiss¬ 
ed, but that his liability should be 
determined in the presence of defen¬ 
dant No. 15. But as, for the reasons 
to be presently stated, we have come 
to the conclusion that tne defendants 
Nos. 1 to 11 are not liable for mesne- 
profits. it is wholly unnecessary to 
examine the contention of Mr. Sushil 
Madhab Mullick. 

It is next urged by Mr. Mullick that 
the sale certifi cate which is the docu¬ 
ment of title of the plaintilTs has not 
given the plaintiffs any title to sche¬ 
dule A lands. The argument is 
founded upon the evidence of one of 
the plaintiffs to be found at page 21 
of paper book. Pratab Mandal, one 
of the plaintiffs, giving evidence in 
the suit said as follows : 

“ The entire jote of Phekan, is in 
7 dags. Only three big dags are in 
the sale-certificate but are in my pos¬ 
session. Those 4 dags. The other 
four digs are not in the sale-certifi¬ 
cate ; are 40 to 50 bighas in area. I 
took delivery of possession according 
to the sale-certificate. At the time 
of auction-sale, I did not know that 
there were 4 other dags besides 3 dags 
that were to be sold. It was at the 
time of taking delivery of possession 
I came to know of the other 4 dag.s. 

Now this evidence establishes that 
he took delivery of possession of the 
entire area, namely, 244 bighas ; but 
that the sale certificate mentioned 
only 3 dags, and does not mention the 
other four dags which are undoubtedly 
included within this block of 

__ ... . 

In order to succeed, Mr. Mullick 
must establish that the sale-certifi¬ 
cate has not given the plaintiffs any 

title to schedule A lands- In 
nion, the contention is one which 
cannot for a moment be upheld. The 
argument must be based, if at all, 
upon the sale-certificate itself, tn 
other words, we must decide, upon the 
construction of the sale-certificate, 
whether the Court conveyed schedule 
A lands to the plaintiff. The sale- 
certificate declares the title of the pur¬ 
chaser to the land specified at the 
foot of the certificate. It is necessary 
then to see what are the ^mis so spe* 
oified. If Mr. Sushil Madhab Mul- 
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lick is right in his contention, that 
the lards specified Jid not include the 
dispute 1 lands then, of course, it will 
be impossible to hoH that the plain¬ 
tiffs have any title to the disputed 
land-. The specified lands are descri¬ 
bed in these words :— 

“Inrentory of 244 bighas 10 ka- 
thas jote lands at an annual rental of 
Rs. 41-12-0 besides cess, together 
with trees and clumps, houses, and 
bamboo (clumps) standing on the 
same, situate in Mau^a Sharkerpur 
Parganah Haraut, Thana and Sub- 
Registry office Araria. The decree- 
holder is the 16 annas proprietor. The 
lands ha^e not been subject to Sur¬ 
vey operation.” 

If the sale-certificate ended here, 
the argument which has in fact been 
advanced before us could not fora 
moment be entertained by this Court; 
but then thtre are these w'ords which 
follow and the wliole argumentis based 
upon a itscriplion which, in my opi¬ 
nion, is a subsidiary des* riplion and 
a false description. I he words are 
these 

Kitaa. North. SouiJt. EaM. IKf'sf. 

1. Chanian Ajnb Sukan Samda 

Miser. Mandal. Gope. Ghat. 

2. Gopal Padu Sairda- Lacha- 

Miser. Singh, dhar. dhar. 

11. Govt. Hiyalal Kupan Samda 
lands. Miser. Mandal; dhar. 

The question then i.s, w'as the land 
sold by the area which is to be found 
in the document, or. was it sold by 
the b undaries mentioned in the do¬ 
cument. The question is essentially 
a question of fact ; parcel or no par¬ 
cel, that is how it has been described 
in the cases on the point. Now' the 
ruleSs this 

When the premises is sufficiently 
described, as by giving the particular 
name of close, o'- othervdse, an erro¬ 
neous additional description will be 
rejected as a ‘ false demonstration ’; 
but if there is rot this certainty in 
the first description as if it is express¬ 
ed in general terms and a particular 
description is anded, the latter con¬ 
trols the former and limits the gene¬ 
rality of the earlier description.” 

There is undoubtedly a conflict bet¬ 
ween the two descriptions, and the 
question which we have to consider, is, 


whether the words constituting the 
second description should be rejected 
as a false description, or whether 
they should be read as words of res¬ 
triction. The test, in my opinion, is 
this : if the first description i? suffi¬ 
cient in itself to identify the land 
which is conveyed, then, if there is 
a conflict between the first description 
and the second description, the second 
description, ought to be rejected as a 
false description ; but if the first des¬ 
cription is not sufficient by itself to 
identify the lands intended to be 
sold, then the second description 
ought to be read as restricting the 
operation of the grant. The question 
then is this . Is the first description 
sufficient in itself to identify the lands 
in dispute ? In my opinion, there 
can be no doubt that the words are 
quite sufficient to identify the despu- 
ted land. Not only is the area given 
but the annual rental is given which 
is Rs. 41-12-0. The description is 
quite sufficient itself to identify the 
entire bio :k of land which was held 
by Phekan Singh and for which he 
paid a rent of R. 41-'2-i>. That being 
80 , the second description must be re¬ 
jected as a false description. 

It follo'.v.s, therefore, from the find¬ 
ing that the plaintiffs are entitled to 
recover possession of schedul.* A lands. 
The next question is, whether the de¬ 
fendants or any of th(.m are liable for 
mesne profit*. Now on this point 
the learned Subordinate Judge has 
come to the conclusion that the 
plaintiffs’ case as to possession and 
dispossession is wholly untrue. There 
\b no evidence on the record that the 
defendants or any of them at any 
time before the summons was served 
on them were or was aware of the 
fact that Phekan Singh’s holding had 
been purchased by the plaintiffs in 
execution of a rent-decree obtained 
against Phekan Singh. The defen¬ 
dants Nos. J to 11 had admittedly a 
go*^d title to schedule A lands by 
their purchase. That being so, it was 
necessary for the plaintiffs to give 
them notice of their purchase before 
they could make the defendants lia¬ 
ble : for mesne nrofits. Now, the de¬ 
fendants Nos. 1 to 11 sold the schedule 
A lands to defendant No. 13 long be¬ 
fore the suit was actually instituted. 
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In ray opinion, defendans Nos. 1 to 
li are not liable for mosne profits. 



Defendant No, 13 contends that the 
question as between him and defen¬ 
dants Nos. 1 to 11 should be left open. 
I am unable to agree with this con¬ 
tention. Defendant No. 13 was in ac¬ 
tual occupation of the land when sum¬ 
mons was served upon him. He 
should have delivered possession of 
the disputed land to the plaintiffs 
forthwith. From the time he received 
summons in the suit he became a 
wrong-doer. That being so, he is lia¬ 
ble for mesne profits from the date 
when summons was actualy served 
upon him. We accordingly modify 
the decree passed by the Court be low. 

The plaintiffs are entitled to a decree 
for possession as against defendants 
No. 1 to 11 and defendant No. 13 
They are also entitled to a decree for 
mesne profits in respect of schedule 
A lands from defendant No 13 from 
the date of the service of summons 
upon defendant No. 13 up to the date 
when defendant No. 13 makes over 
quiet and peaceful possession of the 
lands to the plaintiffs. There will be 
no order as to ccsts in this Court. 


There is a cross-objection by the 
)laintiffs against the finding of the 
earned Subordinate Judge in respect 
)f schedule B lands. In ray opinion, 
he cross-objection should not be en- 
ertained. The plaintiifs and defen- 
lants No. 12 are all in the cate¬ 
gory of respondents and it is un- 
iBual for one respondent to inain- 
ain cross-objection as against 
her respondent. It appears that 
he plaintiffs were out of time 
ind they could not possibly have 

51ed an appeal as against defendant 

No 12. They, therefore, adopted this 
device to get rid of the question of 
limitation. That being so, we will 

not consider the cross-objection of 
the plaintiffs which must be refused. 

Kulwant Sahay, J -I agree. 

0^n<is~objection‘Usmissed. 

Decree mo'lified. 
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Das and adami, JJ. 


Rorn Prasad Siiujh and others — 
Plaintiffs—Appellants. 


V. 

Ram Chandra Rai and others — De¬ 
fendants—Respondents. 

S. A. No. 796 of 1920, Decided on 26th 
October, 1922, against the decision of 
the Dt. J., Shahabad. 


Ev dence Act, S. 115—Rent suti — Inclusion 
of a pl >t in the suit on ob jectiun by def ’ da'd— 
SubsiQuent suit to eject defendant from the 
plot—No estoppel created. 

The plaintiffs In the rent suit did not origi¬ 
nally bring the disputed land within the scope 
of the suit An objection was taken by the 
defendants and then the plaintiffs filed the fol¬ 
lowing petition before that Court. 

In the above suit, plot No. 1050 is the 
kosht guzashta of the petitioner, butibe defen¬ 
dant has got it measured as a part of bis hoi i- 
ingat the lime of the Survey. It has there¬ 
fore, not been entered in the plaint. It is pray¬ 
ed that the plot No. 1050 be entered in the 
schedule to the plaint, whicli may be amended. 
With regard to plot No. 1050 a title suit will be 
subse'-iuently instituted by the petitioner.” 

Held : No question o; estoppel arise-* at all. 

[p2J4Cli 

S. A/. Mlii'h- and Shiv'shwar Dayal 
—for Appellants. 

B. ISr. Miner and G. C. Pal-fov Res¬ 
pondents. 

Das, J.—This appeal must succeed. 
The point which has been argue 1 be¬ 
fore us by Mr. Susiiil Madhib ivlullKk, 
on behalf of the appellants rece.ves 
considerable support from tlie deci¬ 
sion of this Court in the cise of Bans- 
raj Lai v. Mott Lai (1). The facts m 
that case were these : In a previous 
suit for recovery of arrears of rent, 
the plaintiff was compelled by Court 
to include and he did include under 
protest two plots recorded in the sur¬ 
vey record as forming part of the ten¬ 
ancy of the defendant. Subsequently 
the plaintiff instituted a suit for the 
recovery of the possession of the twu 
plots and for a declaration that the 
entry in the record-of rights was 
erroneous. 

that the conduct of the plaintiff in the 
rent suit amounted to an estoppel by 
conduct within the meaning otb- no 
of the Evidence Act. It was hold by 


(1) [1^181 3 P.L.W. 360-C.W.N. 

(1918) Pat. 21—12 I.C. 425. 
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Mullick and Atkinson, JJ. that there 
was no case of either admission or 
estoppel. In the present case the 
plaintiffs in the rent suit did not origi¬ 
nally bring the disputed land within 
the scope of the suit. An objection 
was taken by the defendants and then 
the plaintiffs filed the following peti¬ 
tion before that Court. 

“ In the aboTe suit, plot No. 1050 is 
the kasht guzashta of the petitioner, 
but the defendant has got it measured 
as a part of his holding at the time of 
the Survey. It has therefore, not been 
entered in the plaint. It is prayed 
that the plot No. 1050 be entered in the 
schedule to the plaint, which may be 
amended. With regard to plot No. 1050 
a title suit will be subsequently insti¬ 
tuted by the petitioner”. 

It seems to me that there was noth¬ 
ing in this petition which could possi¬ 
bly have misled the defendants in any 
way. In my opinion no question of 
estoppel arises at all, in this case. I 
must allow the appeal, set aside the 
judgment and decree of the Court 
below and remand the case to that 
Court for decision according to law. 
The appellants are entitled to the costs 
of this appeal; the costs incurred in 
the Court below will abide the result 
and will be disposed of by the lower 
appellate Court. 

Adami, J.—I agree. 

Appeal allowed. 
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Ross, J, 

Kunj Behary C'/iaiX'/ftury-Appellant. 

V. 

Charan Singh and another —Res¬ 
pondents. 

S. A. No. 263 of 192*, Decided on 
29th January 1923 from the decision 
of Sub. J., Patna, dated 8th October 
1920. 

B. T. Act, S. 147A^-Compromhe decree, not 
eamplying uith the Section, ie a nullity. 

Where provisions of 8. 147 A are not 
complied with a compfomiae decree passed 
between landlord and tenant in a rent suit is 
a nullity and no effect can be given to it and 
the fact that the rate of rent recorded in the 
compromise was also recorded in th partition 


proceedings showing that the compromise was 
acted upon, can make no difference. 17 C W. 
N. 496 Foil. [P 205 C 2] 

D. K. Sirkar —for Appellant. 

S. AT. Rat —for Respondents. 

Judgment.— This is an appeal by 
he plaintiff against the decree of the 
Subordinate Judge of Patna, confirm¬ 
ing a decision of the Munsif of Bihar, 
in a suit brought by the plaintiff for 
rent. The rate of rent claimed 
was Rs. 5-4-0 a bigha for 2 bighas 2 
kathas and 18 dhurs. This is a part 
of the defendants’ original holding of 
10 bighas 2 kathas and 18 dhurs fall¬ 
ing to the plaintiff’s share on parti¬ 
tion which is recorded in the Rocord 
of Rights as held at a rental of Rs. 
27-13-6. The plaintiff relies for proof 
of the rate of rent claimed upon a 
compromise decree passed in Suit 
No. 49 of 1911. This suit was institu¬ 
ted by the plaintiff for bhowli rent 
and was compromised on the terras 
that the rent of the defendants’ 
holding should be Rs. 5-4-0 a bigha. 
The Courts below have decreed the 
suit at the rate of rent admitted by 
the defence and the plaintiff takes 
three points on appeal.J ^ 

The first is, that by the compromise 
there was not an unlawful enhance¬ 
ment of rent ; the second is, that as 
the compromise is embodied in a 
decree of the Court which has not 
been set aside, it must be given effect 
to ; and the third is, that the provi- 
of S. 147-A and of S. 29 do not 
apply, because the rent of the holding 
was a produce rent. On the first 
point reliance was placed on the 
decisions in Sheo Sohay Panday v. 
Earn Ew'hia Roy {\) Nath Singh 
V. Damri Singh (2). These decisions 
are authorities to show that “ an 
agreement embodied in a kabuliyat 
to pay a certain amount of rent 
agreed upon by the parties in settle¬ 
ment of difference between them as to 
what had been the amount and 
character of the rent, and to avoid 
further litigation, is not within S. 29 
clause (b)”. These decisions were 
distinguished in the later case of 
Probat Chandra Oangapadhya v. 

d) [1891118 Cal. 333. 

(2) 11901] 28 Cal. 90. 
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Chirag AH (3) where it was held that 
the ratio decid^rnii in these cases 
was, that there was no certainty as tc 
the initial rents ; there were disputes 
as to what the initial rents were, 
and, therefore, the settlement was 
good. In the present case the rent 
was recorded in the Record of Rights 
as a cash rent of Rs 27-13-6. The 
learned Vakil for the appellant lays 
great stress on the fact that there is 
no express finding by the Courts below 
that this was the true rent. He says 
that the plaintiff claimed produce 
rent; that there was a bona fide dispute 
which was settled by the compromise 
Now, the entry in the Record of 
Rights must be taken to be ^rrect 
until it is disproved and the Courts 
below went on this assumption. It is 
true that they have not e^Prfssly 
stated that the rent of the holding 

was a cash-rent, b'lt thjs is implied 

in the decisions of both the Courts. 
The Munsif. after stating that the 
defence in Suit No. 49 of 1911 was 
that the rent was a cash-rent, says 
that the judgment does not show that 
the agreement was arrived at m bma 
^,/e settlement of any dispute The 
Subordinate Judge also says ‘bat, it 
does not appear that the parties were 
on fighting terras during the Surrey 
operation and that it was m order to 
settle their longstanding bona fide 
dispute” that they came to terms. 
He points out that, “the mere state¬ 
ment in the petition that in order to 

avoid dispute and having regard to 

the quality of the land and its out¬ 
turn the jama of Rs. 44-8-0 was con- 
sidered to be fair and equitable, will 
not be considered as sufficient ground 
for holding that the "nt was settled 
on account of a bona fide dispute. It 
U clearly implied in both the judg¬ 
ments that the rent was a o^^h-rent 

ai d that there . jjunslf 

puts it in this way that 

enhancement under *b ^ 

compromise. If the rent '^as as stated 

in the Record of Rights ( .must 

ha taken to hare been so until tnis 

was disproved) then it 

follows that the compromise was not 

^ (3) [1906] 33 Cal. 

110. W.N. 62. 


As to the second argument, it has 
been found by both the Courts below 
that provisions of S. 147-A were not 
coralied with. The result of that is, 
that the compromise decree is a nul¬ 
lity, as was held in Surjug So-ron Lai 
V. Dukhit Mahio (4), and no effect can 
be given to it. The fact that the 
rate of rent recorded in the compro¬ 
mise was also recorded in the parti¬ 
tion proceedings, which is relied upon 
as showing that the compromise was 
acted upon, can make no difference. 
The rate of the rent is now in dispute 
and unless it is on a legal basis the 
plaintiff cannot get a decree at the 
rate claimed. 

As to the last point, thatSs. 147-A 
and 29 do not aply, this rests on the 
assumption that the rent was bhowli. 
If the rent was bhowli there can be 
no question that the whole compro¬ 
mise was good, but it has not been 
shown that the rent was bhowli and 
therefore this argument is without 
any substance. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(4) [1913] 17 C.W.N. 496—18 I.C. 809 
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Murli 

lants. 


Ru SS, J• 

Manohar and others—AvpeU 



Raja Nand Singh and oilers—Res¬ 
pondents. 

S A. No. 273 of 1921, decided on 29th 
January 1923 from ‘be decision of 
Sub. J. Saran, dated 4th October 1920. 


,) C. P. Code, 0. 6. B. 6-A eoeMionjre- 
int must be specifically pleaded by defendant, 
zrwiae Us performance will be presumed. 

; is for the defendant, if he 
re was a condition precedent and that it nas 
^en duly performed, to state 
it the condition was and to 

formance ; otherwise its S?? j 

1 be presumed. (19U) 1 ®30 L. J. 

. im T. T 997? 58 B. J 455, Ref. It is 

ntce..“ the plaintiff to Plead the per^ 
mance of a condition precedent. If the 
K are .ilent they mn.t ‘“j 

ing an allegation of performance. (P20601,3] 


Mukli ManOH&r V. UaJa Nand Singh (Ross, J.) 1924 Patna 


( 6 ) Be-'gfil Act [IX <-f iS$0) S, 54— 

Notice rs ronditim precede.it. 

A ni^t’ce under S. 54 is a condition precedent 
to li: bi'ity to ..^y cess. U 0. 197 foil. 

S V, Bnsf^an t 3, N. Palit —for Ap- 
pellant^. 

N. y Sinha—ioT Respondents. 

Judgment.—This is an appeal by 
the plai it .fs in a suit for recovery 
of Road Ce?s alleged to be payable 
by the defendants who are MoltkanQ- 

'I'ho Murisif decreed the suit; 
but the '^ubordina'e Judge, while ag¬ 
reeing with the Munsif, that cess had 
been assessed on the Mmi/cani lands 
in suit, dismissed the claim on the 
ground that the plaintiffs had failed 
to pDve service of notice under sec¬ 
tion 51 of the Cess Act (Bengal Act 
IX of I^b0>. 

The learned Vakil for the appel¬ 
lants con'’ends, in the first place, 
that the eifect of O. VI, r. 6 , Civil 
Proc dure Code, is that an averment 
of the giving of this notice must be 
i’^plie'^ in thp plaint. He also con¬ 
tends th it under 0. VlII. r. 2, Civil 
Pror'edure Code, it was for the defend¬ 
ants to rai^e by their pleadings the 
new fact of non-service on which they 
relied to show that the suit was not 
maintainable Order VI r. 6 . corres¬ 
ponds to 0. XTX, r. 14 of the Rules 
of the Supr' m« Court and the deci¬ 
sions on that rule are applicable to 
this case. The rule has been stated 
in this way that it is for the defend¬ 
ant if he 00 !.tends that there was a 
cof'dition precedent and that it has 
not been duly performed, to state spe- 
cifically what the condition was and 
to plead its non-performance other¬ 
wise its due performance will be pre¬ 
sumed (Annual Praotioe, 1922, page 
-U’?). In Harris Calculating Machine 
Company In re, Sumner v. Harris Cal- 
cu atmg Machine’ Company ( 1 .) where a 
demand for payment to be made at 
Lloyds Bank was a condition prece¬ 
de! t and it was not oleaded that no 
such demand had been made, Ast- 
bury. J-, said that he was not at all 
satisfied that O. 19. r. 14, did not apply 
to the case, that the defendants bad not 
given the slightest warning that they 
were going to take any such point in 

~(lTll914jTch. 920—83 L,J. Ch. 545 - 

110 L.T. 997—58 S. J, 455. 


the pleadings, and that it should hav* 
been doae if a point of that character 
was going to be relied on. in Gates v. 
Jacobs ( 2 ) where there was a question 
of the service on a lessee of the notice 
required by S. 14 of the Conveyancing 
Act, 1881 , Lawrence, J., held that 
“ the statement of claim must be read 
as if it '^•ont lined an all'gation that 
the plaintiffs had given the necessary 
notice under S. 14 of the Act before 
the commencement cf the action. 
These decisions are, in my opinion, 
applicable to the present case. And 
the terms of O. VI, R. 6 , are explicit 
It is no longer necessary for the plain¬ 
tiff to plead the performance of a con- 
dirion precedent. If the pleadings are 
silent they must be read as implying 
an allegation of performance. And 
mere is no denial by the defence. 
That notice under S. 52 of the Cess 
Act IS a condition precedent has been 
held in AshanuUah Khan v. Trilochau’ 
(3) and notice under S. 54 must 
8 :milarly be held to be a condition 

precedent to li ibility to pay cess. On 
this ground, therefore, it seems clear 
that the plaintiffs are entitled to 
succeed in this appeal. 

A further ground was taken that 
S. 4 of the Cess Act has no applica¬ 
tion, inasmuch as the lands are not 
lands held free of rent within the 
fneaning of that section. The words 
used in the Record of Rights are Mafi 
M<ihlcana and it is contended that this 
means ^hat the rent U remitted as 
equivalent to the Mahkana payable to 
the tenure holder. If it were neces¬ 
sary to decide the point I should be 
inclined to hold that this is the cor- 
rect view and that the lands are not 

^ of rent. But as the 
plaintiffs are entitled to succeed on 

the first point, I do not think it neces¬ 
sary to decide this 

The result is. that the appeal is 

decreed with costs, the decree of the 

bubordinate Judge is set aside and the 

^^osif restored. The 

plaintiffs will get the -osts of the 
lower Appellate Court also. 

Appeal allowed. 


(2) 11920] 1 Ch. 567 
3'9-123 L.T. 2,18 

(3) [1836] 13 Cal. 197. 


89 L.J. Ch. 
64 S. J. 425. 
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MaLUOK AND BJOSNfLL, JJ. 

Sheo (robin i Ram Sabu anti others — 

PlaintilTs—Appellants. 



M^ahipat Dusa lh atul Defend¬ 

ants—Respondents. 

S. As. Nos. 108S to 109i of 1921, 
decidel on 9th July. 1923, from 
the decision of the bub. J., Saran, 
D/-15th April, 1921. 

Bengal Tenancy Act, S, 20~Zerait land 

leased out—Lessee inducting a t-nant on ihe 
land— Tenant's possession for /,’ years completts 
occupahcy right. 

Where the lessee of Zerait laud his titls and 
a tenant is duly inducted by him upoa the 
land the tenant holds toe land as a raiyat, 
within the meaning )f S. 2d and if he hold^ the 
same for a period of more than tweive years 
his occupancy right is complete and the suits 
for ejectment must fail. I . ada U IJ 

L. N. Sinha for T. N. Sinha—ior 


Appellants. 

Baikaniha (^aih \[itter—ioT Respon¬ 
dents. 


Jadgment— The plaintilfs are land¬ 
lords of the village in which the dis¬ 
puted lands lie and on the 9th August 
1919 they instituted five suits against 
the defendants for declaration of title 
and recovery of possession. 

The defendants pleaded an occu¬ 
pancy right but the trial Court found 
in favour of the plaintlifs and decreed 

the suit _ - - 

In appeal the Subordinate Judge ot 

Saran has set aside the decree of the 
Munsif and dismissed the suits. Hence 
these second app-^als. It appears that 
on the 24th February l9l9 a record- 
of-rights was finally published show¬ 
ing the defendants to be occupancy 
raiyats of the lands in suit. The onus 
therefore falls UDon the pi lintiffs to 
shew that the . ntry is incorrect and the 
Subordinate Judge after baiaocing t le 
evidence on both sides has co ne to 
the conclusion that the plaintiifs have 
failed to discharge that onus. 

The history of the l-mds appears to 
be this The village in which they lie 
was leased to the Banscopali factory 
somelimes previous to 1907. It is 
found that previous to the expiry of 
the-r lease the factory indueced the 
defendants upon the lands. There is 
no written lease. It is presumed 


therefore that the le^ise must have 
been oral. O'l the I5th ''eptanber 
1910 the plaintiifs oht.iiued t co upro- 
inise decrefe against ilio Bati-rcopali 
factory by which the factory was 
direc ed to deliver up possession of 
the village including t io 1 inds in suit 
and it is alleged that from thit date 
the title of the plain iifs accrued. 
This is no doubt correct and if it could 
be proved that the plaintirf - had taken 
possession on or about that time or 
that they had taken steps to declare 
the tenancy held by the defendants to 
be invalid as against them the def' ni- 


ants would not have been competent 
to plead that they had been liolding 
the lands as raiyats, so as to attract 
the operation of S. 20 of the Bengal 
Tenancy Act. But no such evidence 
has been adduced by the plaintitTs and 
the learned ^lubordinate Judge, finding 
that the record of rights shows the 
defendants to be occupancy raiyats 
and finding that the onus which res¬ 
ted upon the plaititids to shew that 
the defendants were not entitled to 
the benefit of the provisions of S. 20 of 
the Bengal Tenancy Act had not been 
discharged was, in our opinion right 
in deciding in favour of the defend- 
ants 

The suits for ejectment brought by 
the plainti.f-; were lodged on the 9th 
August 1919 and the tri il Courts’ dec¬ 
rees were passe 1 on the 21tti July 
1920. Execu ion of those decrees was 
stiyed from the 7th January 1921 
to the 12th January 921 and on the 

15th April, 192 the appeals preferred 
by the defendants succeeded and the 
suits were dismissed. It is urged by 
the learned Vakil for the appellants 
before us that the time between 7th 
January 19il and the 1 th April 1921 
should, nnder the provisions ot b. 10 
of too Indian Limitation Act, be ex¬ 
clude! and that if that is done the 
defend ints would not be entitled to 
plead the ter ns of 3. 2 ) of the Bengal 
Tenancy Act. But thU is not th« 
case. The record of rights show that 
the title of the defendants was com¬ 
plete by the 24th February 19X9 and 
therefore as the suits of the plaintiffs 
were not lodged till eix months later 
the question of the excluding of the 

period during which the execution of 
the decrees was stayed by injunction 
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does not arise. The learned Vakil tion which advances justice rather than te a 


then relies upon the case of Jogendra 
Singh v. Mahciroja Kesho Prasad Singh 
(1). The facts of that case, however, 
were quite different and it was there 
held that where a lessee having been 
specially restricted by his lease from 
Bub-letting Zerait land to a tenant 
contravenes the tenrs of his lease 
and makes such a settlement the ten¬ 
ant is not entitled to plead the prin¬ 
ciple laid down in the case of Binad 
Lala Pahra^hi v. Kalu Pramanik (2) 
But in this case it is established that 
the ticcadar gave a settlement which 
he was entitled to give and where a 
tenant has been inducted according to 
law I think S, 20 of the Bengal Ten¬ 
ancy Act will always apply. In my opi¬ 
nion the case of Lala Pakraski 
v.Kalu Pramanik {2) is siiW good law 
where a tenant has been inducted 
legally and bona fide and where there 
is nothing to shew that the tenant 
acquired his title without knowing 
that his lessor had a defective title, 
or no title at all. Hence the lessor 
had title, the tenant was duly inducted 
upon the land, and he is holding as a 
raiyat within the meaning of S. 20 of 
the Bengal Tenancy Act for a period 
of mo^e than 12 years. Therefore his 
occupancy right is complete and the 
suits for ejectment must fail. The 
suits are dismissed with costs in Ap¬ 
peal No. 1089 of 1921 only. In the 
other appeals there is no appearance 
on behalf of the respondents and there 
will be no order as to costs. 

(1) 1922 Patna, 429. 

12) [1893] 20 Cal. 708. 
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Ross, J. 

Jagdip Pandey and others —Appel¬ 
lants. 

V. 

Mu Taihunnissa and others —Res¬ 
pondents. 

S. A. No. 296 of 1921, Decided on 
1st February 1923 from the decision of 
L’. J. Darbhanga, D/- 18th November 

1920. 

(o) Ctvil Procedure Code, 0. XIII R, $— 
Justice to be looked to. 

In admitting a document produced at a late 

stage Court ibould lean to an inierpreta- 


contrary interpretation. 23 B. 173 Foil. 

Where the document iought to be put in has 
an important bearing on the question at issue 

and there is no ground for supposing that It 
has been fabricated, the Court should not 
reject it. 

(■!*) C, Pt Code S. 100 — Refusal fo admit 
document proceed late ’ ground for second 
appeal. 

The refusal to admit a document produced 
at a late stage is a ground for second appeal. 
12 C.W.N. 312 Foil. 

Jandic iuVAor-~for Appellants. 

Sd. Md. Tahir —for Respondents. 

Judgment.—The only point argued 
in this appeal is that the Munsif was 
wrong in refusing to admit in 
evidence a letter written by Mr. 
Mackenzie and certain jamabandis 
which were tendered late. The Dis¬ 
trict Judge agreed with the Munsif 
and held that these documents were 
rightly rejected. 

That this is a ground for second 
appeal has been held in Talewar 
Singh v. Bhagwan Das 'j). It is true 
that it is a matter for the discretion 
of the Trial Court; but as was pointed 
in Ranchhod Hirabhai v. Secretary of 
State for India (2), in such matters of 
procedure the Court should lean to an 
interpretation which advances justice 
rather than to a contrary interpreta¬ 
tion. Now in this case these docu¬ 
ments had been exhibited in a case 
under 0. XXf, R. 100 between the 
parties to the present litigation. 
There was, therefore, no ground for 
supposing that they had been fabrica¬ 
ted and they evidently had an import¬ 
ant bearing on the question at issue 
in the trial. The Court below, in my 
opinion, erred in the exercise of its 
discretion in rejecting these docu¬ 
ments. I, therefore, decree this 
appeal, set aside the decrees of the 
Courts below and direct that the case 
be remanded for re-trial by the 
Munsif after taking in evidence the 
jamabandis and the letter written by 

Mr. Mackenzie. Costs will abide the 
result- 

Appeal allowed. 



(1) [1907] 12 C.W.N. 312-8 C.L.J. 


147. 

(2) [1898] 22 Bom. 173. 
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Miller, o.j., and Mdllick, j. 

Narasingh Thakur and oMers—Defen¬ 
dants-Appellants. 

V. 

^ Bishunpergash Sxngh and o£/iers—Plain- 
tlffS'Bespondents. 

D. P. A. No. 9l of 1920, deoided on the 
3rd August, 1923. against the decision of 
Jwala Prasad, J., in S. A. No. 338 of 1919, 
dated 16th June, 1920. 

(a) Bengal Estates Par/inon Act, S. 25^1ts 
effect is not to stay prcctedings in Ctwi7 Court but 
that the latter shall tiol stay proceedings beiore 
Colleelor-^lt applies only to persons cluminri title or 
right trt or to parent estate. 

S. 35 is not a bar to a suit in a Civil Court. Its 
only efieot would be to protect the proceedings be¬ 
fore the Oolleotor from being stopped by the Civil 
snit. There is a great deal to be said lor the view 
that 8. 36 has no application to suite bv persons 
objecting to any partition at all but applies only 
to suits by persons claiming right or title in or to 
a parent estate. (6 Cal. 7^6, Foil.) [P. 3i0. C. 2.} 

(b) Bengal Estates Partnwn Act. S- 7—Formal 
docupiBnt is not Mc€S3(i7y (o pfove partition^ 

Tho ptoduotioQ of a fofXQdl douuoieot (^bowiog 
partition is not necessary to establish a previous 
partition. Such a partition may well be assumed 

from the faois proved, [p. 211 . 0 . 2 .] 

(oj Bengal Tenancy Acl, S. 29 -Thtre is no 
presumption that an order was pustd immediately 
after rejection of any objection. 

All objeotions by all persons would have to be 
disposed of before any order could be passed under 
S. 29. Therefore no pregumpiiou exists that an 
order was passed immediately alter rejection of any 
particular objection. [P. 2U, C. 1.] 

N. C. Sinha and S. N. Ray —for Appel¬ 
lants. 

A. B. Mookerjee, J. P. Singh and 
Satyadeva Sahay —for Respondents. 

Dawson Hiller. C. J.This is an 
appeal on behalf of the defendants under 
the Letters Patent from a decision of 
Mr. Justice Jwala Prasad affirming a 
decision of the District Judge of Muzaffar- 
pur which in turn affirmed a decision of 

the Munsif. 

The appellants who are the defendants in 
the suit and the respondents who are the 
plaintiffs were together the proprietors of 
TnattzaBhadai. In the year 1913 the defen¬ 
dants applied to the Collector for partition 
of the mauza. The plaintiffs raised objec¬ 
tions under section 7 of the Estates Partition 
Act contending that the estate had already 
been partitioned by private arrangement 

1924 F/37 


formally made between the proprietors 
many years ago and that consequently the 
Collector was not competent to effect a 
partition again. This objection appears to 
have been heard by the Collector and 
dismissed on the 3rd Feoruary, 1913, On 
the 5bh September. 1913, tbe plaintiffs 
instituted the pie>ent suit claiming a de¬ 
claration that mama Bhadai had already 
been formally partitioned among tbe pro- 
prietors with their consent, that they had 
been in separate possession thereof accord- 
*ugly, and that the matiza could not ia 
law be partitioned under Act V of 3897. 
They further asked for an iDjunction 
restraining the defendants from proceeding 
with the_ batwara before tbe Collector. 
The heating has been delayed by the fact 
that the plaint was filed in the wrong 
court originally and was not presented in 
the proper court until 1916. Nothing, 
however, turns upon that in this appeal. 

The main defence in the suit was that 
there had been no previous partition. It 
appears that a considerable volume of 
evidence was called on this subject and the 
Munsif came to a decision of fact that ia 
or about the year 1870 tbere bad been a 
private partition and that since that data 
each of the proprietors had been in separata 
possession of the patti allotted to him on 
that occasion and coilecting separately the 
rents from the different tenants throughout 
the area of which he was in possession. 
There was apparently no actual document 
showing the terms of tbe partition but upon 
the evidence produced much of which was 
documentary, including the record-of-rights 
published 20 years ago, it appeared to the 
Munsif that the ease was amply proved 
that there had been a partition in or before 
the year 1870 and that ever since then tbe 
parties had acted thereunder. 

On appeal the learned District Judge took 
the same view and dismissed the appeal. 

On second appeal to this Oourfc 
Mr. Justice Jwala Prasad come to the con¬ 
clusion that the question was one of fact 
and that the facts had been found by both 
the lower courts and be saw no reason in 
law for disturbing those findings. He adds 
at tbe end of bis judgment that it was 
faintly suggested that the suit, having been 
brought more than 4 months after the order 
of tbe Collector, made under section 29, 
declaring the estate to be under partition, 
was barred by limitation under section 25 
of the Estates Partition Act. That section. 
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in tbe opinioo of the learned Judge had no 
application to a suit of this nature, and 
having found that the proceedings adopted 
by the Cjllectot under the Estates Parti¬ 
tion Act were ultra vires be held that there 
was no bar to the present suit for a decla¬ 
ration and iujunctioo. He accordingly 
dismissed the appeal with costs. 

From that decision tbe present appeal 
has been brought before this Bench under 
the Letters Patent. The point which has 
been argued before us is a point which was 
not taken either in the trial court or before 
the learned District Judge on appeal, and 
it was only faintly argued before the learned 
Judge of this Court on second appeal. It 
has, however, been most strenuously argued 
before us to-day. The question arises in 
this way. Section 7, part of Chapter II of 
the Estates Partition Act. provides that 
where the lands of an estate have been 
divided by private arrangetueut formally 
made and agreed to by all the proprietors, 
and each proprietor has. in pursuance of 
such arrangement, taken possession of 
separate lands to be held in severalty as 
representing his interest in the estate, no 
partition of the estate shall be made under 
the Act except inoertain cases which are not 
applicable here. Section 25 which is relied 
upon by the appellants forms part of 
Chapter IV. It provides that no suit ins¬ 
tituted in a Civil Court, after the lapse of 
four months after the Collector has record¬ 
ed a proceeding under section 29. by any 
person claiming any right or title in or to 
a parent estate, shall avail to affect or stay 
the progress of any proceedings which may 
have been taken under the Act for the 
partition of the estate. It was contended 
in the first place that section 25 was an 
absolute bar to the present suit- That con- 
iQntion, however, cannot possibly prevail. 
Assuming that section 25 has any appli¬ 
cation at all, the only effect of it would 
be a suit instituted in the Civil Court 
would not have the effect of staying tbe 
progress of the proceedings before the 
Collector. There is nothing in the section 
which is a bar to a suit proceeding in the 
Civil Court. The main question, however, 
which was argued before us was whether 
section 25 had any application at all to a 
suit such as tbe present where the plaintiffs 
claim that under tbe provisions of section 7 
of tbe Act tbe Collector had no power what¬ 
ever to partition tbe lands in question. 
Having regard to tbe wording of section 25 


which I think must be interpreted in the 
light of the preceding sections of Chapter 
IV, there is, I think, a great deal to be 
said for the view that section 25 has no 
application to a suit such as the present, 
but only applies to suits by the class of 
persons referred to in section 23, tbit is to 
say, persona claiming a right or title in or 
to a parent estate and not to suits by 
persons objecting to any partition at all. 
Chapter IV begins by stating bow appli¬ 
cations for partition shall be made and what 
they shall contain. Provision is then made 
for publishing notifications inviting persons 
interested and claiming any proprietary 
right in the estate and objecting to tbe 
partition to come in and assert their claims 
and objections. Section 22 gives the Collec¬ 
tor power to reject the application for 
partition, if he thinks fit, on considering any 
objection thereto. But by section 23, if the 
objection raises any question of right or 
title or of extent of interest as between any 
applicant and any other person claiming to 
be a proprietor of the parent estate, then 
the Collector may hold an enquiry and, if 
satisfieu’' oat the applicant is in possession 
of the interest claimed, ho may either direct 
a partition of his interest or postpone pro¬ 
ceedings for four months. The object of 
tbe postponement appears from section 24 
which provides that at tbe expiration of 
four months tbe Collector shall resume tbe 
proceedings unless tbe objector or some 
other person has obtained an order from a 
Civil Court directing that such proceedings 
be stayed, or shows that a suit has been 
instituted before a Civil Court to try some 
question of such a nature as to lead the Col¬ 
lector to think that proceedings should be 
stayed ponding the trial of the suit. Than 
follows section 25 already referred to. It 
would appear, therefore, having regard to 
tbe sections which I have referred to that 
there are strong grounds for holding that 
the words in section 25 which relate to suits 
by persons claiming any right or title in or 
to a parent estate refer back to the persons 
and the relief claimed mentioned in sec¬ 
tion 23 and that section 25 relates only to 
claims by such persons. In the presentoase 
the claim is cot one of that nature. It is a 
claim by one of the proprietors claiming 
not a right or title in the parent estate, but 
that there is in fact no parent estate be¬ 
cause the estate had already been partition¬ 
ed and, therefore, that the jurisdiction of 
the Collector to effect a partition no longer 
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axists. This appears bo be ia aocordanoe 
with Eho view of the Galoutfca High Cjurb 
which had to oOQsider the question as it 
arose under the previous PartiUon Act, 
which for this purpose ia praobioaliy similar, 
in the case of Ano,nd<i KUhore Chowdhry v. 
Daije Thakurain (l). Thera is, however, a 
decision of this Court in Thahir Badn 
J^^arayan Singh v. Siihhkaran Misser (2) 
which so far as one can gather from the 
somewhat meagre report of tbe case appears 
to take the view that section 25 of the Act 
would be sufficient in a case like the present 
to prevent an injunction being granted stay* 
ing the parties from proceeding with the 
partition. Id is, however, not necessary, in 
my opinion, to decide this point because the 
facts necessary to establish the appellant’s 
case have not been proved. Before they 
can establish their ooncentioa that sec¬ 
tion 25 applies they must show that the suit 
was not instituted within 4 months after 
the order was made by the Oolleobor under 
section 29. In the present case, as the 
point was nob taken in the trial Court and 
as there was no issue framed about it, it is 
hardly surprising that the evidence upon 
this question is somewhat meagre. The 
only evidence we have is that on the 3rd 
February. 1913. the plainbitf’s objection 
under section 7 was dismissed by the 
Collector. Than we know chat on the 5bh 
June in the same year the preseot suit was 
instituted. There is, however, nothing on 
the record to show at what date, if at all, 
an order was pxssed by the Collector under 
. section 29. We have been asked to assume 
that such an order would be passed im¬ 
mediately the plaintid’s objection under 
section 7 was rejected but that by no 
means follows. There may, for aught we 
know, in the partition proceedings have been 
objections by other persona and these clearly 
would have to be disposed of before any 
order could be passed under section 2J. 
In fact there is no evidence at all as to 
when the order under section 29 was 
passed. It seems to me, therefore, that 
tbe defendant's objection fails in limine 
because tney have not proved tbe facts 
upon which such objection could be 
established. 

Tbe only other point which was argued 
before us was that the findings of fact of 
tbe lower appellate court were not suffi- 
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cient to justify the court in arriving at the 
conclusion that there had been a previous 
partition. It is quite true that no formal 
document showing partition had been 
proved in tbe case, but I entirely agree 
with the learned District Judge in the 
view he took that the production of such 
a document is not necessary in order to 
establish a previous partition. Such a 
partition mav well be presumed from the 
facts which are proved in tbe case and 
which show that from tbe year 1870 the pro¬ 
prietors of this estate have been in separate 
posses-ion of their patiis and have b en 
separ itoly collecting the rents throughout 
the areas allotted to them from the 
different tenants, and there are a number 
of documents which appareatly take it 
for granted that tbe different proprietors 
were in separase possession and holding 
tbe different patlis in severalty as represent¬ 
ing their respective interests in the 
estate. As stated by tbe learuod District 
Judge the separate paU*s have been recog¬ 
nised for so long both bv the mahks them¬ 
selves and by the teDari:9 that it seems 
almost certain that there was a partition 
and not merely a mutual arrangement to 
enjoy iimali property in the most con¬ 
venient way. Tbe question was whether 
upon these findings toe learned District 
Judge was entitled to presume a par¬ 
tition. In my opinion he was so entitled 
and the appellant’s contention to the 
contrary fails. The result is that the 
appeal must be dismissed with costs. 

Mullick, J.:—I agree. 

Appeal dhynissed. 
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Das and Kulwant Sahay, jj. 

Kuldip Sahay and others —Dafondants- 
Appellants. 

V. 

Baikumar Singh and others —Plaintiffs- 
Hespondento. 

S. A. No. 1226 of 1921, decided on the 
8th August, 1923. against the decision of 
Offg. District Judge, Patna, dated 6th June, 

1921. 

Bengal Estates Partition Act, S. 25—Suit to stop 
CoUectjr's partition proceedings, if not affecting 
right or extent of interest is not ‘arred. 

The suit that would be barred by limitation 
under 8. 35 is one raising a question of title or 
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extent of S. 25 does not bar a suit of 

objection which is b^sed on the ground of a pre¬ 
vious partition under 8. 7. [P. 213, C. 1.] 

P. A. Sinnh and S. N. Ray —for Appel- 
lanU. 

L. N. Sin(jli and Shioesiuar Dayal —for 
Eespondents. 

Kulwant Sahay. J.—This is an appeal 
by the defendants aeainst the decree of the 
Officiating District Judge of Patna con¬ 
firming a decree of the SLihordina^e Judge 
and decreeing the p!aint-iffs' suit for a de¬ 
claration that certain partition proceedings 
commencod by the Collector on the applica¬ 
tion of the ficfeudant^ were bad in law as 
opposed to toe provisions of section 7 of 
the Estates Pavtition Act and forau injunc- 
tion restraining the defendants from pro¬ 
ceeding with the partition proceedings 
before the Collector. The facts are shortly 
these; The plaintiffs and the defendants are 
co-sbarnr proprietors of Estate Lachmipur 
Tapey Mckra, Pargana Gaya'jpur, bearing 
tau;^i No. 82G7. On the i7th February 
1917 the d.-fendants fi'ed an application 
before the Collector for partition of this 
estate under tlie Estates Parr.jfcion Act and 
notice® provided by section 21 of the 
lAtates Partition Act wore issued where¬ 
upon the piftictiffs raised an ohjeotion to the 
partition on the ground that the estate had 
been proviouslv partitioned and each co- 
sharer was in possession of separate laod.s 
held in severalty as representing hia in- 
terest in the estate and therefore no parti¬ 
tion could be made. This objection was 
disallowed by the Collector and on the 12th 
August 1917 the Collector recorded proceed¬ 
ings UDoer section 29 of the Estates Par 
tition Act. The plaintiffs preferred an 

• J I missiooer who dis¬ 

missed the appeal by his order, dated the 
22 Dd November 1917, and ordered the 
nartibion to proceed. The plaintiff's there¬ 
upon brought the present suit for a declara¬ 
tion as stated above. 

The defendants appeared and objected 
that having regard to the provisions of 
section 25 of the Estates Partition Act. 
the preseni. suit was not maintainable and 
they also alleged that there was no nrivate 
partition as alleged by the plaintiffs and 
therefore tliere was no bar to the partition 
proceedings before the Coilector. Both 
the courts below have held that there was 
a private partition as contemplated by 


section 7 of the Estates Partition Act and 
that therefore the partition before the- 
Collector could not proceed. Tbev have 
also held that section 25 of the Estates 
Partition Act does not bar the present suit. 
The defendants prefer this second appeal 
and they contend that having regard to the 
provisions of section 25 read with section 7, 
the suit was barred. Now section 25 of 
the Estates Partition Act provides that no 
suit instituted in the Civil Court, after the 
lapse of four months after the Collector has 
made a direction under clause (a) or clause 
(6) of section 23 or recorded a proceeding 
under section 29, by any person claiming 
any right or title in or to a parent estate, 
shall avail to affect or stay the progress of 
any proceedings which may have been 
taken under this Act for the partition of the 
estate. In order to understand the nature 
of the suit referred to in section 25 of the 
Estates Partition Act, it is necessary to 
refer to secnons 22 and 23. After the 
notice is issued by the Collector under 
section 21, it is provided by section 22 
that if any person claiming a proprietary 
right as provided in section 21 states an 
ohjeotion to the parcition on or before the 
day apeuified in the nofciScabion published 
under section 21, or at any subsequenfc 
time, if it shall then seem fit to the Collector 
to admit such objection, and the Coilector, 
on consideration of the objection, is of 
opinion that there is good and sufficient 
reason for rejecting the application, be may 
reject^ the same, and if he does so, shall 
record the grounds of such reject-ion. This 
section 22 contemplates an objection to the 
partition proceedings before the Collector 
on general grounds and one of those 
grounds may be the ground contemplated 
by section 7 of the Estates Partition Act. 
Then section 23 says that if any such 
objection raises any question of right or 
title or of extent of interest as between 
any applicant and any other persons 
claiming to be a proprietor of the parent 
estate, and if it appears to the Collector 
that such question has nob been already 
etermined by a court of competent juris¬ 
diction, the Collector may hold such 
inquiry into the objection as he may deem 

necessary, and, if he be satisfied that the 

applicant is in possession of the extent of 
the interest for the separation of which he 
has applied, may. instead of rejecting the 
applioatioD as provided in section 22 (o) 
direct that the partition proceedings shall- 
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proceed for the purpose of forming and 
assigniug to the applioant a separate estate 
in accordance with the extent of interest 
claimed by him in the parent estate, or (b} 
direct that such proceedings be postponed 
lor four months. 

Now the objection contemplated by 
section 23 relates to a question of right or 
title or extent of interest as between any 
applicant and any other person claiming 
to be a proprietor of the estate. Section 25 
says that no suit instituted by any person 
claiming any right or title in or to a parent 
estate shall avail to affect or stay the pro¬ 
gress of any proceedings which may have 
been taken under this Act for the partition 
of the estate if such suit is brought after 
the lapse of four months after the Collector 
has made an order under section 23 or 
recorded a proceeding under section 29. 
To my mind the suit contemplated by sec¬ 
tion 25 U a suit raising a question referred 
to in section 23 of the Estates Partition 
Act and not a question under section 22 
of the Act. I am, therefore, of opinion 
that the present suit, which does not raise 
any question of right or title or of extent 
of interest of the plaintiffs but raises 
an objection to the proceedings before the 
OoUeotor, is not* affected by section 25 of 
the Act. This question has boen con¬ 
sidered in a very recent judgment of tbe 
Hon’ble tbe Chief Justice in Narsimjh 
Thakur v. Bishun Pergash Singh Q), and 
tbe point has been elaborately discussed by 
his Lordship the Chief Justice and he has 
eome to the conclusion that a suit like the 
one is not barred by section 25. Tbe first 
objection taken by the learned Vakil for 
the appellants must, therefore, be over¬ 
ruled. 

It has next been argued that there is no 
finding that there has been a previous 
private partition representing the interest 
of the different proprietors as contemplated 
by section 7 of the Estates Partition Act. 
The learned District Judge in his judgment, 
expressly states that this point was taken 
before him on behalf of the defendants and 
be comes to the conclusion that the parti¬ 
tion as proved by tbe plaintiffs in the 
present case is a partition as contemplated 
by section 7 of tbe Act. This finding is a 
finding of fact which is conclusive in second 


41) 1934 Pat. 309=>4 Pat. L.T. :639=>O.W.H. 
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appeal. This objection, therefore, cannot 
be entertained. 

The result; is tbat this appeal must be 
dismissed with costs. 

Das, J.:—I agree. Tbe decision of my 
Lorn the Chief Justice in the case to which 
my learned brother has referred is so clear 
and convincing that I have come to the 
conclusion tbat the view presented by mein 
Thakur Badri Narain Smgh v. Subhkaran 
Misser (2} can no longer be muintainod. It 
is quite true that the was not 

argued in tbe form in which it ins been 
argued before us to-day ; but it must be 
conce»iod that if, as I tbink, tbe point has 
been correctly decided by my L^rd the 
Chief Justice in the case to which my 
learned brother has referred, ciiC appeal in 
Thakur Badri 2^arain Singh v. Subhkaran 
Misser (2) should have sucouedoJ and not 
failed. 

Appeal dismissed. 


(2) (1921) 6 Pit. L.j. 41 = 2 Pa;- h.T. nu = 6l 

I.c. 90, 
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JWALA Prasad and Ross, JJ. 

Bamanayidhan Sahay — Plaintiff-Appel¬ 
lant. 



Jaigovind Pandey ■— Daiendant-Ras- 

pondent. 

F. A. No. 39 of 1920, decided on tbe 
9tb July, 1923, from the decision of the 
Additional Sub-Judge, Saran. dated 20th 
September, 1919. 

(a) Evidence -det, $$• 35 and 74 — JUuiaiion— 
Quinquennial and ietthment registers prepared 
under Regulation 18 ot 1793, S. 10. are pubhe 
documents^Entries therein are admissible but not 
conclusive. 

The registers prepared under Regulation 48 of 
1793 (Bengal) and now maintaicod under Act Vll 
of 1876, e.g.. Mutation, Quinquennial and Settle¬ 
ment Registers, are public dooumentj. 


Tbe entries in these registers ace receivable in 
bvid^noe quanhin valeat lot what tbey are worth. 
They are, however, not oonolusive and may be 
shown to be inaccurate. [P. 2l8, C. lO 


>) Evidence Act, 8. 36 -Tliakbasl map 
'ulonly to prove the boundary of a particular 
—Revtnue survey maps are not conclusive. 

,n entry in a thabbast map is not auffioient 
loable a oourt of faot to hold that the 
ds were really included in an ^tate at the time 
be Pennanent Settlement. They may be good 
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evidonoe as to what the boundary of a partioolar 
plot, was HL (be time of the Permanent Settlement. 
The revenue survey maps are not conolusive and 
may be ebown to be wrong, but in the absence of 
evidence to the contrary they may properly be 
judicially received as correct when made. 
It may also be clearly presumed that the 
boundaries mentioned in the maps were the 
boundaries which existed at the time of the 
Permanent Settlement but they do not go further 
and do not show that the lands measured and 
included in a particular mauza were settled, at the 
time of the Permanent Settlement, with a parti* 
oular mao. This has to be proved by evidence 
aliundi. The onus of proving thas the lands 
shown in the survey map as belonging to a 
particular mauza were tooluded in the Permanent 
Settlement of 1793, is upon the plaintifis who 
affirm that such was the case. (90 Cal. 297 ; 30 
I,A. 44. FoiM [P. 219, Cs. 1 and 2.] 

Jo) Alluvion and diluvion—Lands diluviated — 
Abatement cj rent will not cause forfeiture. 

Abatement of revenue on account of the lands 
being diluviated by the action of a river will not 
cause forfeiture of the lands. However, the 
question depends upon the intention of the parties. 
If the ciroumstanoes indicate that in taking 
abatement of the revenue there was an intention 
to abandon the land, then after re-appearance the 
person who took the abatement cannot claim the 
lands as ho had already lost all tights thereto (41 
Oal. 683 ; 11 I.A. 32 ; 18 All. 290. Fell. ; 14 W.R. 
(P.O.) 11. 13 M.I.A. 467, Disf.) [P. 223. C. 2.] 

(dl Bengal Alluvion and Diluvion Act {IX of 
2S4?)—Dces not apply to lands covered ly Decennial 
and Permanent Setilenient, 


It is DOW a settled law that Act IX of 1847 
will only apply to lards which were rot covered by 
the oijgi*' •( Decennial and Permanent Setlle- 
ments. (ll I.a. 40 ; 17 C..J. 570. Foil.) [P. 224, 
0 • X • J 


le) Regulation 1 of 1793—Pirviantn* 

Settumeni defes frcni Decennial Setilement of 
1790. ’ 

The permanent Settlement does not date Irom 
the expiry of the Decenuiftl Setileiseot lu 1799, 
but from ibc time when the Deconoial Setllerucnt 
was made in 1790. [P. 224, C. 1.] 

Sultan Ahmed (with him Jagannath 
Prasad, D. C. Varyna and Sambhu Saran )— 
for Appellant. 


Easan Imam (with him O. C. Ghosh, 
Satyendranatk Banerjee and P. K. Mooket’ 
jee) —for Bespondenta. 


Jwala Prasad, J The ulaintiffs are 
the appellants. Tbo plaintiff No. 1 and the 
predecessors of the plaintiffs, Nos. 2 to 11, 
purchased at a revenue sale the tjmali khata 
of a mahal named Raipatti, tauzi No. 3142, 
on the 6bb January, 1883. Khata No. 1 
of that iauzt was purchased at a revenue 
sale by one Balbhadra Sahay on the 10th 
January, 1901. He sold a part of it on the 
2l8t December, 1901, to plaintiffs 12 to 14 


and tbe remainder on the 2nd February, 
1902, to plaintiff No. 15. 

Thus tbe plaintiffs are now the. owners 
of tbe entire mahal Raipatti bearing tauzi 
No. 3142. Tbe serial number of this mahal 
was 82 in the register of 1249. It was 
subsequently altered to No, 114 and then to 
No. 2007 \tauzi) and now it bears tauzi 
No. 3142. 

Close to this, there is another mahal of 
the same name Raipatti, the serial number 
whereof was 84 in the register of 1249, 
which was altered to No. 116 and then to 
No. 2009 [tauzi) and now it bears tauzi 
No. 3143. This was purchased in 1899 at 
a revenue sale by defendants 2 to 3 in the 
farzi name of their servant Gopal DaS 
from whom they obtained a. ladavi deed 
[Exhibit 49) and then sold it to dofendant 
No. 1, Jaigovind Pandey, brother of defen¬ 
dant No. 6, who is the servant and gomashta 
of defendants 2 to 3. Defendants 1 and 6 
are members of a joint family and are joint 
in mess and business. Defendants 4 and 5 
are tbe thikedars of tbo said mahal. The 
two mahals Raipaiti bearing tauzi Nos. 3142 
and 3143 are situated in pargana Kasmar, 
disoriui oaran. 

Tfie dis pute in this case concerns a block 
of land shown and designated as mauza 
“ Babhanpawan ” in tbe thak and the 
revenue survey maps of 1843-44, bearing 
No. 53, covering an area of 771 acres, 2 
roods. 37 poles, de6ned by boundaries noted 
therein. Contiguous to the south-east of 

Babbang-iwaa ” are the lands shown in 
the thak and the revenue maps of 1843-44 
in No. 179 under the name of mauza 
“ Kedarpura-Babbangawan,” with an area 
of 267 acres 1 rood, 3 poles. 

Tbe plaintiffs’ case is that the aforesaid 
two thak and survey maps of 1843-44 
represent respectively tbe lands of mauzas 

Babbangawan ” and ' Kedarpura-Bab- 
hangawan ” which are distinct and separate 
from each other: tbe former appertains to 
the plaintiffs’ mahal Raipatti bearing tauzi 
No. 3142, and the latter to mahal Raipatti 
tattzi No. 3143 belonging to tbe defendants; 
that tbe lands in dispute known as “ Bab¬ 
bangawan " were settled with the prede¬ 
cessor-in-interest of the plaintiffs as a part 
and parcel of their mahal Raipatti bearing 
tauzi No. 3142 and have been all along in 
their possession until recently when after 
their re-appearance from the river Ganges 
tbe defendants illegally began to interfere 
with their possession which led to orimioat 
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cases between the parties in 1908-09 {vide 
Exhibits 76, SO ajid 55) in which the defen¬ 
dants were worsted but ultimately they 
caused a proceeding under section 145 of 
the Code of Criminal Procedure to be 
instituted in the Court of the Magistrate 
with the result that the Magistrate in a 
summary way by his order of the 23rd 
December, 1913, declared the possession of 
the defendants over 1047 bighas of land of 
mauza “Babhangawan" as appertaining to 
the defendants’ tauzi No. 3143. and embold¬ 
ened by this order the defendants dispos¬ 
sessed the plaintiffs of the remaining lands 
of mauza “ Babhangawan" on the lOtb 
January, 1914 ; that the defendants have 
no title or possession over the lands in 
suit and bad never possession of the same 
before the order of the Criminal Court, nor 
does the land in dispute called mauza 
“ Babhangawan ” appertain to the defend¬ 
ants’ tauzi No. 3143. On these allegations 
the plaintiffs commenced their action by 
filing a plaint on the 2l3t December, 1914, 
in the Court of the Subordinate Judge of 
Saran, for recovery of possession of the 
disputed lands with mesne profits, after 
a deoUration of their title thereto. 

The defendants, other tbau the proprie¬ 
tors of tauzi No. 3143 were impleaded in the 
cause because they were parties in the pro¬ 
ceeding under section 145 of the Criminal 
Procedure Code. Defendant No. 224 is said 
to be the farzidar of plaintiff No. 1 and bis 
name stands in the Land Registration ofece. 
The defendant No. 1, as proprietor of tauzi 
No. 3143, is chief cootendiog defendant. 
His defence in short is that the disputed 
lands appertain to mahal Raipatti bearing 
tauzi No. 3143 belonging to the defendants; 
that it never appertained to plaintiffs tauzi 
No. 3142; that the defendants are m pos¬ 
session of 

ingto their tauzi as recognized and declared 
by the proceeding under seotion 140 
and that the plaintiffs have neither any 

title nor possession of the same, and that 

the suit is. therefore, liable to be dismissed. 
It is not necessary at this stage to give the 
detailed allegations of the defendants upon 
which the defendants base their claim. 
They will have to be referred to m the 
course of the judgment hereafter. 

The defendants took other pleas which 
will appear from the issues framed by the 
Court below, which are as follows : 

Issue Nos. 1 and 5 relating to the 
framing and maintainabiliby of the suit, 


the jurisdiction of the Court to try, the 
valuation and cause of action, were found 
in favour of the plaintiffs and do not arise 
in this appeal. The remaining issues are 
as follows: 

6. " Hava the plaiotifis any title to disputed 
land?" 

7. Whether the di^puled property, namely, the 
lands measuring 771 acre.-, '1 roods. 37 poles, 
named as village “Babhangawan”, appertain to 
plaintiffs’ Mahal Raipatti. tauzi No. 3143. oc 
Mahal Raipatti tauzi No. 3143?" 

8. “ Are the plaintiffs entitled to get possession 
of the land in suit ? 

9. “ To what relief are the plaintiffs entitled . 


The learned Subordinate Judge decided 
these issues against the plaintiffs, and dis¬ 
missed their suit, except with respect to 33 

bighas 3 kathas- As regards 33 bighas 3 
kathas, he held that the plaintiffs had 
proved their title and were in possession of 
the same as declared under section 145 oi 
the Code of Criminal Procedure and the 
defendants did not dispute the plaintiffs 
title or possession. He directed this to be 
noted in the decree. The plaintiffs have 
come to this Court in appeal and submit 
that the decision of the Court below is 

wrong and untenable. 

The appeal is resisted by the respondent 

who was contesting defendant in the Court 
below. Mr. Sultan Ahmed has argued the 
case on behalf of the appellants, and 
Mr. Hasan Imam on behalf of the respond- 


‘he first and foremost question that 

,68 for determination is as to which of 

two tauzi Nos. 3142 and 3143 the 
39 in suit appertain (Issue No. 0. 
380 lands have been m the 

enue survey map No. 53 of 1843-44 
grain they have been designated as 

[ 4 za “Babhangawan." 

Che plaintiffs’ case ia that the entire 

uza "Babhangawan” was exclusively 
bled by Government with Ghinnu Singh, 

nittedly their predeoessor-in-mtorest. at 

, time of the Decennial Settlement 
1197 (1790, 1^0 which subsequently 

jame permanent, and that 
[edarpura ", which ia contiguous to it on 
rtutrwe'st and ia a disUoot and 
mrate village, was settled with Parbhu 
r admittedly the 
:/re;t of the defendants The d|feDda^^^^^^^ 

“i; »*. ..a a..... a.* 
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called differaotly somebimes as “ Babhaoga* 
wan”, socnetimea as “KedarpuraBabhanga- 
wan ” and somebiraes as “ Babhaogawan 
Kedarpura ”, the lands whereof bearing 
the kitabi area of 3,488 bighas 15 kaihas, 
along with many other mauzas were, at 
the Decennial Settlement of 1197, settled 
with Parbhu Singh and Ghennu Singh in 
the pioporbion of two-thirds and one-third 
respectively, that is, 2.321 bighas odd with 
Parbhu Singh, and 1.161 bighas with 
Ghennu Singh. Ghennu Singh was bo pay 
proportionate Government revenue of 
Rs. 561 odd for the lands of the mauza 
settled with him and Parbhu Singh was to 
pay Rs. 1,151 for the land settled with him, 
and that in the year 1207, Fasli (1800J, 
with the exception of a few bighas, all the 
lands of the mauza fell into the river 
Ganges and on the application of Ghennu 
Singh an amin was deputed by the Collec¬ 
tor to ascertain the quantity of the lands 
washed away by the Ganges; that the 
amin reported that out of an area of 2,321 
bighas, which was comprised in Parbhu 
Singh’s portion of the mauza, only 75 
bighas 2 kathas were left and of Ghennu 
Singh 8 share, which originally contained 
1,161 bighas, only 33 bighas 3 kathas were 
forthcoming, the remaining lands of both 
the shares having been washed away; 
that as a result of this enquiry the revenue 
payable by Ghennu Singh was reduced 
with the sanction of the Governor General 
in Council to the extent of Rs. 347 odd. 
thus leaving the reduced jama of Rs. 213 
odd for the mauza, but that the revenue 
payable by Parbhu Singb was not at all 
reduced and when the lands of the mauza 
reappeared the defendants took possession 
of the same and are continuously in posses¬ 
sion since then and that the plaintiffs have 
never been in possession of any land in 
excess of 33 bighas 3 kathas, which was 
found in the possession of Ghennu Singh 
after the diluvion of the lauds of the mauza 
in 1800 when the Decennial Settlement 
expired and the Permanent Settlement 
came into operation ; that if, as alleged by 
the plaintiffs, the revenue survey of 1843 
has measured the lands in suit 771 acre-*, 2 
•roods, 37 poles, as situated in mauza 
Babhangawan” appertaining to tauzi 
No. 3142 and 267 acres, 1 rood. 2 poles, as 
situated in a separate mauza “ Babhanga- 
wan Kedarpura ” or “ Kedarpura Babhan¬ 
gawan ” the revenue survey measurements 
and maps are wrong inasmuch as there 


were no two mauzas nor that any portion 
of the land separately appertained to the 
two tauzis and the said measurements and 
maps are not binding upon the defendants. 

The learned Subordinate Judge bas held 
that “ Babhangawan ” and “ Kedarpura '* 
are two distinct and separate mauzas with¬ 
in specined boundaries as alleged by the 
plaintiffs. In this view be is supported by 
the overwhelming documentary evidence 
filed iu the case. 

[Here bis Lordship dealt with the 
evidence and proceeded as follows:—] 

Thus it is manifest that from the earliest 
time, that is, from before the Permanent 
Settlement up to the present moment the 
Decennial and the Permanent Settlements, 
the Government surveys referred to above 
and toe Government records have all along 
treated them as two distinct mauzas and so 
also the parties and the public. Therefore 
it must be held that " Babhangawan ” and 
“ Kedarpura ” are two distinct mauzas as 
depicted and defined in the revenue survey 
maps of 1843-44, though they may have 
been differently called sometimes as 
“ Babhangawan,” sometimes " Babhanga- 
wan Kedarpura” and sometimes as 
“ Kedarpura Babhangawan.” Such pre¬ 
fixes and affixes are often adopted in order 
to fully describe and distinguish the 
mauzas conoorned. 

The next question for determination is 
with whomand bow these lands were seitledt 

[His Lordship then dealt with the history 
of the settlement of the two mauzas and 
continued :—j 

The aforesaid history of the settlement 
of the two mauzas shows that although the 
area was not specified in the kabuliats of 
Parbhu Singh and Ghennu Singh {Exhibits 
L l and L 2) at the time of the Deoennial 
Settlement, the land of the two mauzas 
amounting to 3,488 bighas^e^Q settled with 
them in the proportion of two-thirds and 
ona-third and with proportionate Govern¬ 
ment revenue, that is, the area settled with 
Parbhu Singh was 2,321 bighas at an 
annual revenue of Rs. 1,151 and that 
settled with Ghennu Singh 1,161 bighas at 
an annual revenue of Rs. 561, and that the 
lands of the two mauzas fell in both the 
mxhaLs called Rainatti settled separately 
with Parbhu Singh and Ghennu Singh. 
This bas been the case of both the parties 
ever since the Decennial and the Permanent 
Settlements of the tnahals with them. In 
the written statement this is practically 
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admitted by the defendants and Mr. Hasan 
Imam has oonoeded that whether the 
villages were one or two and whether they 
were called Babhangawan or Kedarpura or 
Babhangawan Kedarpura, the lands were 
settled with Parbhu Singh and Ghennu 
Singh in the aforesaid proportion. The 
Government records and reports also 
support this view. Ghennu Singh's son 
Banwari Singh himself admitted that he 
had only one-third share in the two 
mauzas. The plaintiffs' claim, therefore, 
that the entire manza "Babhangawan” 
covering the lands in dispute 771 acres 
odd as shown in the revenue survey map 
was exclusively settled with Ghennu Singh 
is not borne out by the evidence in the 

case. ^ , . 

Id support of their claim the plaintiffs 

rely prinoipaUy upon the Mahalioar and 
the Mauzaxoar Registers read with the 
revenue survey map No. 53 of mauza 
" Babhangawan.” In order to appreciate 
this argument it is necessary to find out as 
to how the plaintiffs seek to connect 
“ Babhangawan ” as shown in the revenue 
survey map with their iauzi No. 3142 and 
mauza " Kedarpura ” with the defendants 
iauzi No. 3143. 

These mahals were for the first time 
numbered in the Settlement Register pre¬ 
pared in 1841-43 (Exhibits 13 and T'!). 
Number 82 was allotted to xnahal Raipatti 
settled with Ghennu Singh and No. 84 
to mahal Raipatti settled with Parbhu 
Singh. The entry in the register manbiona 
the mauza described therein as Babhan- 
gawan-Kedarpura” as having been allotted 

to both the proprietors, Parbhu Singh and 

Ghennu Singh. Out of the kilabi area of 
the waw^a, 2,320 bighas, 5 kathas, iO dhurs 
was allotted bo Parbhu Singh with the 
annual jama of Rs. 1.150 as originally 
■settled with him. The jama of the entire 
mahal was increased by Rs. 51-9*5 for the 
additional lauds of Kasimpu** settled with 
him in 1205. 1,161 bighas, S kathas were 
allotted to Ghennu Singh in the^ 
mauzas " Babhangawan-Kedarpura. The 
jama originally fixed was reduced to 
Rs. l,90M2-0 in the y^ar 1208 Fash on 
account of diluvion. This register was 
prepared just before the revenue survey of 
1843-44 took place. In serial No. 21 of 
Mauzawar Registers (Exhibits^^ IG and 
63‘B) in mahal No. 114, mauza ‘ Babhan¬ 
gawan-Kedarpura” is shown as having an 
area of 771 acres, 2 roods, 37 poles, as 
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found by survey measurement and shown 
in revenue survey map No. 53. In serial 
No. 22 of the Mau:awar Registers in mahal 
No. 116, mauza " Babhaogawan-Kedar- 
pura ” is shown as having an area of 267 
acres, 1 rood, 3 poles, as found by survey 
measurement and shown in revenue survey 
map No. 179 (by mistake put down 79). 
These registers do not snow the names of 
the proprietors. The Mutation Registers 
(Exhibits Z157and 157 i) from 1845-46 
to 1849-50, however, show the names of 
the proprietors Ghennu Singh and his 
co-abarers recorded with respect to mahal 
Raipatti No. 3195 and those of the heirs 
of Parbhu Singh in mahal Raipatti 
No. 3197 : so also the general registers 
6I-A and 04 D prepared under sections 6 
7 and 14 and 15, respectively, of Act 
VII of 1876. These numbers are shown 
in the Mahalwar registers ^Exhibits 14 and 
17) as corresponding to Nos. 114 and 116. 
respectively. No. 3195-114 as being the 
number of mahal Raipatti belonging to 
Ghennu Singh and No. 3197-116 as being 
the number of the Raipatti belonging 

to Parbhu Smgh. The present Iauzi 
numbers of the mahals are also given 
in this register, namely, No. 3142 corres¬ 
ponding to No. 3195-114 as the number of 
the mahal belonging to Ghennu Singh; 
tauzi No. 3143 corresponding bo 3196 and 
116 as the number of the mahal belonging 
to Parbhu Singh. " Babhangawan-Kedar¬ 
pura” with an area of 771 acres. 2 roods, 
37 poles has been shown in this register as 
appertaining to tauzi No. tjl42 and 
"Babhangawan-Kedarpura ”, having an 

area of 267 acres, 1 rood, 3 poles as apper¬ 
taining to mahal No. 3143 of Parbhu bingh. 
Thus the plaintiffs say that they have 
connected the area in dispute with mauza 
“Babhangawan” as shown in revenue 
survey map No. 53 and that this appertains 
to their mahal bearing tauzi No. 3142. and 
that the defendants have gob only an area 
of 267 acres, 1 '•T:d, 3 poles as shown m 
the revonuj survey map No. 179 and 

designated as "Kedarpura” appertaining 

to their mahal No. 3143. The plain >tfs 
case is, therefore, base'f upon these registers, 
particularly the Mahalwar Register, borne 
of these registers, such as, the mutatio 
registers, are no doubt public 
prepared by the Oolleotor in bis official 
capacity in order to cootain information 
with respect to the revenue-paying lands 

and the names of the proprietors thereof 
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and the cbaDges aod transfers that took 
place from time to time with respect to 
them. They used to be first prepared 
under tbe provisions of Begulation 48 of 
1793 [vide section 16) and are now keot 
under Act VII of 1876. The entries in 
these registers are receivable in evidence 
quantum valeat for what they are worth. 
They are, however, not conclusive and 
may be shown to be inaccurate. Apart 
from tbe reports of Lachman Singh 
Kanungo and tbe Collector in conneotion 
with the abatement of revenue on account 
of tbe diluvion of tbe lands of the two 
mauzas and tbe kefiyat of tbe dliuviated 
lands of 1844 {Ex. ), the quinquennial 
register of 1700-1838 and of 1834-1838 
[Exhibits U and 2-140) show that the 
lands in both the mauzas *'Babhangawan- 
Kedarpura ” were settled with Parbhu 
Singh and Ghennu Singh, the predecesaors- 
in-interest of the plaintiff-i and tS.e defen¬ 
dants, with specified areas and revenue 
and do not show that all the lands of 
Babhangawan were exclusively settled with 
Ghennu Singh. These quinquennial re¬ 
gisters were prepared under the directions 
of the Board of Revenue under Regulation 
48 of 1793. They are called quinquennial 
as they were originally required to be 
prepared every five years. The words 
every five years ” which occurred in 
section 2 of the Regulation have been 
repealed, but tbe name of the register still 
continues. The register is a public docu¬ 
ment and admissible in evidence as such 
Oodoy Monee Debee v. Bishonaih Dutt (1). 
The entries in these registers support the 
case of the defendants that both the mauzas 
were settled with the proprietors of the 
two tauzis bearing Nos. 3142 and 3143. 
The settlenoent registers, which are also 
public documents prepared in 1841-42 
{Exhibits 13 and T-1) which give the 
mauzas, tboir areas and the jama settled 
with Ghennu Singh and Parbhu Singh, 
show that the lands of both the mauzas 
Babbangawan-Kedarpura ” were settled 
with both of them. These are the registers 
previous to tbe revenue survey of 1843-44. 
The registers prepared subsequent to the 
revenue survey and relied upon by the 
plaintiffs al«o show both the muazas 
“ Babbangawan-Kedarpura” as appertain¬ 
ing to tbe mahals of both the proprietors, 
Ghennu Singh and Parbhu Singh. So far 


they are in agreement ; but bow the area 
of 771 acres, 2 roods, 37 poles, which 
corresponds only with one mauza called 
Babhangawan in tbe revenue survey mapr 
came to be recorded as appertaining to tbe 
mahal of Ghennu Singh and 267 acres, I 
rood, 3 poles, which corresponds only with 
one mauza called “ Kedarpura-Babhanga- 
wan ” in the revenue survey map, to the 
mahal of Parbhu Singh, is a mystery. The 
Mauzawar Registers do not contain tbe 
names of the proprietors but only the 
aerial numbers of tbe mauzas in the 
register and the numbers of the two mahaU* 
Tbe Mahalwar and tbe Mutation Registers 
no doubt contain the names of the 
proprietors. The subsequent treatment by 
the revenue authorities as well as the 
parties, as already shown, indicates the 
state of affairs that existed prior to the 
revenue survey continued Therefore if 
there is any conflict between the registers 
prepared after the revenue survey and those 
prepared before that, the latter must be 
accepted. The plaintiffs base their title 
upon the original settlement of the mahal 
Babhangawan, exclusively with them as 
shown in the revenue survey. Toe onus 
to prove that the entire mauza was settled 
with them is upon the plaintiffs. The 
ihak and the revenue survey do not help 
them. In the first place they do not show 
the names of tbe proprietors of mauza 
Babhangawan and Kedarpura. They 
simply demarcate tbe boundaries of the two 
mauzas and ascertain the areas oomprisedt 
therein. Even if they had shown the 
plaintiffs to be the proprietors of these 
mauzas they would have exceeded their 
scope and would not have been taken as 
evidence of title. In the case of Maiyudid 
Biswas V. Ishan Chandra Das Sircar (2) 
it was held that, an entry in a thakbast 
map is not sufficient to enable a court of 
fact to hold that the disputed lands were 
really included in an estate at the time 
of tbe Permanent Settlement. They may 
be good evidence as to what the boundary 
of a particular plot was at the time of the 
Permanent Settlement, [per Sir Comer 
Petheram, G.J., in the case of Syama 
Sunderi Dassya v. Jogobundhu Sootar {3)] 
though at one time even this was doubted 
iMohesh Ghunder Sen v. Juggul Chundcr 


(9) (1910) 13 O.L.J. 293-16 O.W.N. 706*T 
I.O. 819. 

(9) (1888) 16 Cal. 166. 


(1) (1S67J 7 W.R. 11. 
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Sen (4)]. The fcrue scope of a thak and a 
survey map was defined in the case of 
Syam Lai Sahu v. Luchamaii Chowdhry (5). 
In the ease of Nobo Cooniar Dass v. 
Govinda Chunder Roy (6) Field, J., 
pointed out that no general rule can 
be laid down as to the weight to he 
assigned to a survey map as a piece of 
evidence. That learned Judge, whose 
knowledge of the revenue laws and 
regulations' is beyond any question, says 
that a revenue survey in this province 
was not made under any authority of 
any enactment of legislature. It was 
a purely executive act. At the same 
time the authority of the revenue survey 
has been recognized by the Legislature and 
is referred to in Act IX of 1847. The 
survey operations were required to be 
conducted with due publicity and co-opera¬ 
tion of the parties interested in the 
measurement and their signatures and 
objections were obtained in writing. A 
survey map is, therefore, good evidence of 
possession according to the boundary 
demarcated thereon and which may be 
taken to have been admitted by those con¬ 
cerned and in each case it mus*' - e decided 
upon the circumstances whether it raises a 
reasonable presumption of title. This was 
the view expressed in the earliest case of 
Kali Chandra Sen v. Adoo Sheikh (7j and 
the view has now been confirmed by their 
Lordships of the Judicial Committee in 
Jagadindra Nath v. Secretary of State (8) 
where Lord Rindslay held that the 
revenue survey maps are not conclusive 
and may be shown wrong, but in the 
absence of evidence to the contrary they 
may properly be judicially received as 
correct when made. The accuracy of the 
revenue survey map is not disputed in the 
present case. It is not disputed that these 
maps have correctly demarcated the 
boundaries of ' Babhangawan and 
“ Kedarpura. ” They are further supported 
by the maps prepared subsequently at the 

Gangetio Diara Survey of 1863-64 and the 
typographical survey of 1898-99, and the 
boundaries found during the revenue survey 

I may be presumed tohave continued. Itmay 
also be clearly presumed that these were 

(4) (1879) 6 Cal. 913. 

(6) (1888^ 15 Oal 368. 

(6) (1881)9G.L.R. 805. 

(7) (1806) 9 W.R. 602. 

(8) (1902) 80 Oal. 391-80 I.A.44-70.W N. 193- 
6 Bom. L R. 1 (P.0.)« 


the boundaries which existed at the time of 
the Permanent Settlement but they do 
not go further and do not show that the 
lands measured and included in mauza 
" Babhangawan ” were settled, at the 
time of the Permanent Settlement, with 
Ghennu Singh or Parhhu Singh. This has 
to be proved by evidence aliundi. The 
onus of proving that the lands shown in 
the survey map as *' Babhangawan ’ were 
included in the Permauent Ssttlemont of 
1793, is, as observed by Lord Riudsluy in 
the aforesaid case, upon the plaintiBs who 
affirm that such was the case. The plain¬ 
tiffs have failed to prove that the entire 
mauza “Babhangawan" was included in 
the Permanent Settlement made with them. 
The thirty years' register shows, as obser¬ 
ved above, that they were two separate and 
distinct mauzas, having jointly the kitabi 
area of 3.488 btghas odd. The Decennial 
Settlement kabuliat of the plaintiffs 
[Exhibit L-2) does not show that the 
entire mauza " Babhangawan was settled 
with Ghennu Singh, the plaintiffs^ prede- 
cessor-in-mterest. It shows that Kedar¬ 
pura Babhangawan," and nob solely Bab- 
hangawan " was settled with Ghennu Singh. 
Parbhu Singh’s kabuliat [Exhibit L 1) 
does nob show that “Kedarpura” alone 
was settled with him. but “ Babhangawan- 
Kedarpura." In the light of the 
evidence in the case these entries in the 
aforesaid kabuliats Kedarpura-Babhanga¬ 
wan " and “ Babbangawan-Kedarpura " 


neau that lands in both the mauzas were 
.ebtled with Ghennu Singh and Parbhu 
Jiogh. The evidence in the ease already 
lisGussed point to the fact, as stated in the 
larliest register which sets forth the state 
>f affairs from 1861-1890. that the lands 
the two mauzas were settled in separate 
ihares and those shares were two-thirds bo 
?arbhu Singh and oue-third to Ghennu 
Singh. Ghennu Singh had, as admitted by 
iimieU in the jamabandi filed by him and 
;he petition filed by his son. Banwari Smgb. 
)Dly one-third of the entire area, 

L161 bighas were settled with him. Parbhu 
5ingb. on the other band, had about 
2.321 bighas odd. that is, about two-thirds 

the entire area. The 
by Ghennu Singh and Parbhu Smgh 

Rs. 56-1-2 and Rs. 1,151, respeot.vely, also 

point to nearly the same 
revenue survey has found the area 
of “ Babhangawan ” to he 771 acres odd 
Md of “ Kedarpura " to be 267 acres odd. 
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If " BabnaDgawao ” was settled entirely 
with Gbenou Siogh and “ Kedarpura ” 
with Parbhu Singb, as alleged by the plain¬ 
tiffs, Gbennu Singh would then have an 
area of 771 acres odd and Parbhu Singh an 
area of 267 bighas odd aa shown in the 
revenue survey maps of “ Babhangawan ” 
“ Kedarpura ’’ respectively; in other words 
the share of Ghennu Singh will be two- 
thirds and Parbhu Singh one-tbird, the 
area of the two mauza$ taken together, that 
is, in inverse order of the proportion of 
the area which was originally settled with 
them. 

On behalf of the plaintiffs it has been 
urged that the kitabi or khiyali area men¬ 
tioned in the earliest register [Exhibit 
Z-76] was a myth and that the settlement 
was nob according to the area but was 
according to the produce of the land. In 
other words the contention is that although 
the jamas settled with Ghennu Singh and 
Parbhu Singh as stated above are nearly 
in the proportion of ona-tbird and two- 
thirds, the area in the settlement of 
■Ghennu Singh must have been in the 
inverse proportion according to the produce 
of the land allotted to him. It is true that 
originally during the Muhammadan period 
the settlement was made according to the 
produce of the land and Sher Shah (1540- 
1545, A.D.) fixed the share of the State at 
one-fourth of the produce. As he did nob 
live long he could nob carry out his plans 
into general effect and whatever he left 
undone was, however, effectually performed 
under the auspices of the Bmperor Akbar 
(latter half of the 16th century) by Raja 
Todarmal. The first step taken towards 
an accurate assesamenb was to make the 
measurement of the land and in order to 
do this one uniform standard was substitu¬ 
ted for the various measurements used 
throughout the country which was 3,600 
square yards for a higha, the English 
Statute acre being 4.840 sauare yards. 
The register prepared in the time of 
Hosbiar Jang showed the area which was 
ascertained by meaeuremenc during the 
time of Raja Todarmal and this area came 
to be known as the kitabi area, that is, 
literally the area recorded in the register and 
was accepted for the settlement of revenue 
when the East India Company took the 
grant of the Provinces of Bengal, Bihar and 
Orissa. The areas of the mauzas were found 
in the old Muhammadan registers called 
Daftar Purana, They were collected and 


complied under the orders and superintea* 
denca of Mr. Dain in 1817 (vide Exhibit 
99, paragraph 3.) The settlements made 
during the time of the East India Company 
were based upon the kitabi area found in 
the old Muhammadan records and such 
settlements were made originally for short 
periods, in order bo ascertain the actual 
produce of the lands and the burden of 
revenue that they were capable of baaring. 
After full investigation the information was 
set forth in the thirty years’ register which 
gives an account of the settlement previous 
to and after the assumption of the adminis¬ 
tration by the East India Company. Onthe 
basis of the information entered in the 
said register, the Decennial Settlement 
was made which was intended to be made 
permanent unon receipt of the orders of 
tho Court of Directors. Therefore although 
the produce of the lands was the basis of 
the settlement the area or the rakba could 
nob be lost sight of in order to make 
the settlement equitable, both for the 
Government and the zamindars. The area, 
therefore, recorded in the said register as 
khiyalt or kitabi area cannot be said to be 
wholly without any basis. In that vary 
register while showing the kitabi area, the 
area then called the " present area ” which 
was slightly in modification of the kitabi 
area, was also mentioned. Therefore the 
area was taken into consideration at the 
time of the settlement and was always so 
treated in dealing with sattlement of the 
two mauzas, and the proportion of two- 
thirds and oue-tbird was maiobained 
throughout by the Government officers 
and was accepted by the parties themselves. 
Therefore the plaintiffs have failed to show 
that they are entitled to the entire area 
measured and shown in the revenue survey 
as appertaining to mauza Babhangawan. 
They have failed to show that the entire 
mauza was setblad with them at the time 
of the Decennial or the Permanent Settle¬ 
ment. The learned Subordinate Judge is, 
therefore, right in holding that only one- 
third of the areas of the hwo mauzas, 
Babhangawan ” and Kedarpura”, was 
settled with the plaintiffs. He has, there¬ 
fore, very rightly dismissed his claim as to 
the entire mauza Babhangawan” which 
covers the land in dispute. The plaintiffs* 
however, have proved that at the time of 
the Decennial Settlement one-tbird of the 
area of mauza “Babhangawan” was settled 
with them. 
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Mr. Easan Imam, however, contends 
that after the Decennial Settlement the 
lands of the two maxtzas "Babhangawan” 
and “Kedarpura”, settled with Parbhu 
Singh and Ghennu Singh, began to diluviate 
and by the time the ten years expired all 
the lands of the two maxizu bad diluviated, 
leaving only 33 bighas, 3 k'lthas out of the 
land settled with Ghennu Singh and 75 
highas,2 kathasoui of the lands settled with 
Parbhu Singh out of water, and Ghennu 
Singh took remission of revenue but Parbhu 
Singh did not, and when the lands began to 
reappear Parbhu Singh and bis heirs took 
possession of the same and in the year 
1819, when all the lands of both the villages 
reappeared, they took possession of the 
entire lands. Ghennu Singh and his heirs 
were never in possession of the lands after 
reappearance and their various attempts 
to take settlements of the lands from 
Government failed. Therefore, says Mr. 
Hasan Imam, Ghennu Singh and his heirs 
lost all title to the lands in dispute. He 
also contends that Ghennu Singh having 
taken abatement of revenue on account, of 
diluvion the settlement with him at the 
time of the Permanent Settlement in 1207 
wasonly with respect to^ZbihQhas,3 kathas, 
which remained in bis possession after 
diluvion aa stated above and the Decen¬ 
nial Settlement of the land in excess of the 
said area was superseded by the Perma¬ 
nent Settlement. Consequently he argues 
that the lands in dispute, which are the 
lands with respect to which the abatement 
of revenue was allowed bo Ghennu Singh, 
cannot be said to be the land included in 
the Permanent Settlement of Ghennu 
Singh. It is true that Ghennu Singh 
obtained remission of revenue, as stated 
above, in the year 1207. The jamabandi 
filed by Ghennu Singh in 1207, for the year 
1800*01, shows a decrease of 1,129 highas, 
17 kathas of land settled with him m 
"Babhangawan” and Kedarpura with 
respect to which be claimed an abatement 
of revenue of Rs. 519-2-5, the area above 
water in the said villages being only 33 
highas, 3 kathas. Hia application for 
abatement is nob tiled but is referred to in 
the report of Latohman Singh, kanungo. 
Parbhu Singh also applied tor abatement 
of revenue {Exhibit Z-70-71) but no 
abatement was allowed to him because, as 
reported by Laobman Singh, there appeared 
sufficient increase of land according to the 
average iamahandi in the villages in his 


possession. It also appears from the 
reports of Lacbman Singh kanungo {Exhi' 
bits N-2, N-1 and 75i and the note made 
in the Quinquennial Register of 1790 to 
1838 iKxhibit Ui that the lands of the 
taluqa were measured under the orders of 
the Board of Revenue in 1208 Fasli, in 
order to prepare an account of the diluvi¬ 
ated lands and that the javia of the entire 
7 )iahal of Ghennu Singh of Rs. 2,405, 
originally fixed at the Decennial Settle¬ 
ment, was reduced under the orders of the 
Governor Guneral in Council, dated the 6 th 
March, 1601, to Rs. 1,901. The jama of 
Rs. 561 ocil of mauza " Keoarpura- 
Babhangawan ” was reduced by Rs. 347, 
from Rs. 561 to Rs. 213. The Urijs 
jamabaudis {Exhibits P and signed 
by Ghennu Singh and Parbhu Singh, show 
the areas of the lauds in the two viaxizas 
as detailed above after diluvion, in their 
respective possession. Lacbman Singh, 
kmxtxigo, repoHed {Exhibit N-2), dated 
1817 . that 1.000 highas of the lands of 
the two mauzas had reappeared and 
Kanhaiya Singh and others, heirs of 
Parbhu Singh, had taken possession of 
the same and Ghennu Singh wanted to 
take settlement according to his share 
of one-third. In 1822 he reported that 
2.000 bighas had come out and that they 
were fit for settlement but that Parbhu 
Singh had taken possession of the same. 
Batiwari Singh, on the 20^b February. 
1824. filed a pe'ibion to the Board of Rev¬ 
enue which was forwarded to the Collector 
by his letter {Exhibit M-l), dated 5th 
March. 1824, stating that ho was entitled 
to .settlement of one-third of the aforesaid 


luviated lands on payment of the revenue 
at may be assessed upon them. In 
ply to the Board’s letter the Collector 
bmitted his report {Exhibit dated 

ind April, 1024, supporting the statement 
Lacbman Singh as to the lands having 
len diluviated and being in possession of 
irbhu Singh. He. however, reported 
lat there was delay in his disposing of 
le matter, inasmuch as it required 
ivestigation into it which he was required 
, do under the orders of the Board of 
evenue, dated 8 th July, 1822, under Eegn- 
,tioD II of 1819 and that if the 

f was dispossessed by the heirs ofParbhu 

ingh and wanted immediate redress 
0 could go to the Zila Court but uutil h a 

ivoBtigation was brought to a 

ion it was not posaiblo for him to afford 
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any redress to tbe petitioner. There is 
Dotbiug on the record to show what 
happened afterwards, whether tbe peti¬ 
tioner, Banwari Singh, did go to the Civil 
Court or not. If he did go, what was the 
result? It is also not known what was 
the final report of the Collector after tbe 
investigation referred to in his letter. 
Tbe Collector’s letter is, dated 22Qd April, 
1825, and the tirij of tbe diloviated lands is 
dated September 1830 [Exhibits P and 72j. 
Ghennu Singh seems to have repeated 
bis prayer in his application of the 3rd 
December, 1830. Mr. Dbarikri^han Singh, 
Deputy Magistrate, in his judgment in tbe 
case under section 145 of the Code of 
Criminal Procedure [Exhibit Z-90} dealing 
with this question states: 

" A dooument of 1839 bas been produced by the 
second parly (tbe plaintifij) from which it appears 
that under the direction n( the Board of Revenue 
the tevoQUe 6xed in 1197 Fasli on Ghennu Singh’s 
share (Rs. 2,405 odd) was to be restored.” 

This document bas not been produced 
before us. It, however, appears that 
Ghennu Singh and bis heirs continued to 
pay the revenue as was assessed in 1208 
after tbe '.viluviou of tbe land of the mauza 
[vide Exhibit J3, Settlement Register of 
1841-42]. On the other hand the revenue 
fixed for the lands settled with Parbhu 
Singh was not reduced and the reason of 
this is given in the report of Lachmao 
Singh as well as in the Quinquennial 
Register (Exhibit O). It appears from 
these documents that between the years 
119( bo 1201 Parbhu Singh took into bis 
possession the diluviated lands of mauza 
Peerbahaoi Chak and thus he was in 
possession of lands which did not decrease 
the jamabandi income of the lands in his 
possession in spite of the diluvion of tbe 
lands of mauza Babbangawan-Kedarpura, 
and, therefore, the original revenue of his 
wa/iai of Rg. 6,953-2-0 was not reduced. 
In 1205 he took settlement of lands in 
Kasimpur upon which a jama of Rs. 51-9-5 
was assessed. Accordingly the Settlement 
Register (Exhibit T-1) 1841- 42 shows that 
the iama of Rs. 7.004-11-5 was fixed in 
1205 forbhewia/irtiRaipatti, tauzi No. 3143 
including Kasimpur. Therefore no addi¬ 
tional jama was assessed uron the lands in 
possession of Parbhu Singh after the 
diluvion of tbe lands of Babhangawan and 
Kedarpura, as reported by Laohman Singh. 
No additional revenue was paid by Ghennu 
Singh also. Mr. Hasan Imam says that 


the additional lands of Babhangawan and 
Kedarpura of about 2,000 highas which 
were taken possession by Parbhu Singh’s 
heirs were all the lands of those miuzas 
and consequently Parbhu Singh was in 
possession of all those lands to the exclu¬ 
sion of Ghennu Singh’s heirs, and the 
original kitabi area settled with him being 
2,321 highas odd he is not in possession 
of any land in excess of that area, and, 
therefore, the lands in question must be 
deemed to have been included in the 
settlement originally made with him; but 
if these lands covered the entire area of 
Babhangawan and Kedarpura Parbhu 
Singh s heirs had no right to exclude 
Ghennu Singh’s hairs from one-tbird of the 
said area, inasmuch as one-third of the 
entire area was settled with Ghennu Singh 
at the time of the Decennial Settlement. 
A reference has been made to a report, 
dated 1819 20 [Exhibit 75), to show that 
the 2,000 highas taken possession of by 
Parbhu Singh s heir covered tbe entire lands 
of Babhangawan and Kedarpura barring 
the lands of 75 highas and odd and 33 
bighas odd which had not diluviated before 
1201 and continued to be in possession of 
Parbhu Singh. This argument is based 
upon the boundaries of 2.000 bighas {in 
particular the northern boundary) of the 
dUuviated lands given in the said report 
(Exhibit U) which mentions Akbilpur and 
mauza Kbas as being to the norch of 
the newly-formed lands. The map 
showing tbe measurements and situa¬ 
tion of the said 2,000 bighas has not been 
produced. We have looked into the maps 
carefully of the revenue survey mauza 
Babhangawan-Kedarpura and the aijoin- 
ing of mauza villages, particularly the 
southern villages. The northern boundary 
given in the kaifiat does not necessarily 
cover all tbe lands of Babhangawan and 
Kedarpura. The area, 2.000 bighas, in 
question is far in excess of tbe area Bab- 
bangawan and Kedarpura found by the 
revenue survey measurement. Therefore 
the aforesaid area must include the land of 
other mauzas. probably to the south of 
Kedarpura. If so. it is not possible to say 
how far these lands, extended to the south, 
iherefore no certain inference can be 
drawn from the area or the boundary 
given m the report [Exhibit C7}, and it 
cannot, with certainty, be said the diluvia¬ 
ted lands necessarily covered the lands in 
dispute. Therefore tbe defendants cannot 
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derive any benefit from the faot that they 
ware in possession of 2,000 bighas of the 
alluviatied lands in 1822. The lands of the 
mCLUZd^ ate subjeot to the action of the 
river Ganges. In faot, the whole tract of 
lands in the neighbourhood has been sub* 
jeot to the fitful course of the river, parti¬ 
cularly the lands to the south of Babban- 
gawan and Kedarnura which are described 
as chaks or ckars, terms that apply 
generally to diara lands. The lands of the 
villages in question had all diiuviated 
between 1201 to 1207, just after the 
Decennial Settlement. Some lands began 
to appear in 1215 and the alluvion continu¬ 
ed up to 1229 when large quantities of land 
reappeared. Nothing is known as to the 
condition of the lands up to 1840 when 
the thak and the revenue survey took place. 
There is. however, a note to the effect that 
it relates to the newly accreted lands of 
the said mamas. The Settlement Register 
{Exhibit IS) of 1249 Fasli (1841-42) does 
DOt show any decrease in the area settled 
with Ghennu Singh on account of the 
diluvion though it shows the decrease in 
the annual jama payable. The area there 
recorded is 1,161 bighas 8 kathas, that is, 
nearly one-third of the entire area of the 
two mamas. 

The question then is whether Ghennu 
Singh's taking remission of the revenue 
amounts to an abandonment of the land 
by him. No authority exactly applicable 
to the present ease has been cited. There 
are some cases relating to the effect of sub¬ 
mersion of raiyati lands and non-payment 
of rent but none with respect to the effect 
of remission of revenue payable to Govern¬ 
ment, In Hemnath Butt v. Asghur Sin- 
dar (9) the view was expressed that the 
' taking of remission of rent after submer¬ 
sion with respect to the diluviated lands 
constitutes abandonment of the bolding 
and the tenant will not be entitled to the 
lands on reformation in situ: so also in 
Saligram Singh v. Puluk Pandey (10). This 
was a decision based under section 6 of Act 
VIII of 1869 which required that a raiyat 
could retain the right of occupancy only so 
long as he paid rent. As to what would be 
the effect of abatement of rent in such cir- 
oumstanoes under the Bengal Tenancy .4ot 
was left open. The view, however, was not 
accepted by the Privy Council in Arun 


(9) (1879) i Gal. 894. 

(10) (1907) 6 0. L. J. 149. 


I 

Chandra Svigh v. Kamini Kumar (ll) 
which also was a case under the Bengal Act 
VIII of 1869. There it was bald that the 
abatement in itself of rent will not entail 
forfeiture of the tenancy. To the same 
effect was the decision of the Allahabad 
High Court in Mazhar Rat v. Ramgat 
Singh (12). Therefore so far as the tenancy 
land is concerned the taking of abatement 
of rent will not necessarily cause an 
abandonment of the lands. As to the 
effect of obtaining abatement of revenue 
there is no clear decision. On the principle 
enunciated in the above cases and on 
analogy, the abatement of revenue will 
not cause forfeiture of the lands. The 
observation in the case of Lopez v. Madan 
MohanThakur (13) may be distinguished on 
the ground that as a matter of fact in that 
case there was a continued payment of rent 
during tbe submersion and hence there 
was no forfeiture of tbe lands. Similarly 
in Nogendra Qhunder Ghose v. Mahovied 
Esof (14) it was not thought necessary to 
decide tbe question inasmuch as there was 
DO abatement of revenue. These oases, 
however, lay down that the question 
depends upon the intention of tbe parties. 

If the circumstances indicate that in 
taking abatement of tbe revenue there was 
an intention to abandon tbe land, then 
after reappearance the person who took 
the abatement cannot claim the lands as 
be bad already lost all right thereto. 
Therefore it is to be judged in tbe circum¬ 
stances of this case whether the plaintiffs, 
by taking abatement of tbe revenue, intend¬ 
ed to abandon it. Tbe appHcations of 
Ghennu Singh’s heirs, after re-appearance, 
claiming one-third share in tbe lands as a 
matter of right on payment of reveune 
clearly indicate that there was no inten¬ 
tion to abandon tbe bolding, nor is there 
anything on the part of the Government to 
indicate that the land with respect to which 
the abatement was allowed was treated as 
abandoned. The Settlement Register 
{Exhibit 13) already referred to, as well 
as other registers, continued to record^ the 
area originally settled with Ghennu Singh 

(11) (1912) 41 0%). 683 = 41 1. A. 32 = 18 O.W.N. 
369 = (1914) M.W.N. 175=26 M.L.J. 251 = 
16 M.Ij.T. 182=12 A.L J. 243=19 O.L.J. 
272=16 Bom. L.R. 323 = 22 I.G. 317 (P.O.). 

(12) (1896) 18 All. 290= (1896) A W.N. 56. 

(13) (1870) 14 W.R. 11 = 13 M.I.A 467 = 6 
B.DR. 521 (P.C.) 

(14) (1973) 10 B.L.R. 406=18 W.R. 119 = 

8 Bar. 151 (P.O.). 
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as the area apoerbainiDg to the mahal, tauzi 
No. 3142. When the lands reappeared 
and the report was made by Lacbman 
Singh, kanuhgo, in the years 1817-24 the 
Governmeuf did not take steps to settle the 
lands and assess revenue thereon. About 
that time Regulation II of 1819, relating 
to resumption and assessment of revenue 
on excess lands not already settled, cams 
into operation ; yet no action was taken to 
resume or assess the additional lands 
reported by Lacbman Singh. No action 
up till DOW has been taken by Government 
under Act IX of 1847, even after the 
revenue survey of 1843, or after the Diara 
Survey of 1863*64, to assess the revenue 
over the lands aiid bo treat them as lands 
in addition to what was originally settled. 
It is now a settled law that Act IX of 
1817 will only apply to lands which were 
not covered by the original Decennial and 
Permanent Settlements [vide Secretarij 
of State V. Fahamidmiissa tl5). If these 
lands wore not induced in the Permanent 
Settlement, as is contended for by Mr. Uasan 
Imam, certainly Government would have 
taken action to treat them as additional 
lands liable to be settled anew. The 
Government did not do so. Therefore 
they were treated as lands covered by tbe 
original settlement, and hence the remis¬ 
sion did not cause any abandonment in 
itself and consequently did not entail 
forfeiture of the lands if they were 
originally included in tbe settlement of 
Ghennu Singh. It is, however, said that 
the Decennial Settlement of 1793 was 
superseded after ten years by tbe Perman¬ 
ent Settlement, and soon after the expiry of 
the Decennial Settlencent tbe remission 
was allowed, and only 33 bighas odd were 
treated as part of the lands settled with 
Ghennu Singh in 1801. ^he Decennial 
Settlement became ipso facto permanent 
after the expiry of the term in 1206 
(1799). Sections 1 and 2 of Regulation 
X of 1793 declared that tbe settle¬ 
ments made in 1790 became permanent 
by. themselves without any further 
confirmation. Therefore the Permanent 
Settlement does not date from the expiry 
of the Decennial Settlement in 1799, but 
from the time when the Decennial Settle- 
iment was made in 1790. The abatement 
was, therefore, made after the Permanent 


(15) (1869) 17 Oa). 690=>17 I.A. 40 = 6 Sac. 391 


Settlement had been conoluded. The 
abatement was. as a matter of fact, allowed 
in 1208 (1801). Two years after tbe expiry 
of the Decennial Settlement in 1206 (1799) 
the abatement was allowed under the 
Regulations with respect to the jama settled 
by tbe Permanent Settlement, after mea¬ 
surement under the authority of the Board 
of Revenue and tbe Governor General in 
Council. Tbe Regulations do not say that 
tbe abatement will necessarily cause tbe 
abandonment of the land. Therefore the 
abatement in the present case did not entail 
forfeiture of the lands settled originally 
with Ghennu Singh, and the plaintiffs' title 
to tbe lauds subsisted all along. 

Tbe question then arises whether their 
title was extinguished by loss of the 
possession over the lands in suit. Tbe 
question of adverse possession has not been 
raised in this case and from tbe nature of 
the lands it is not possible to hold that tbe 
defendants were in possession of the 
identical lands for a continuous period of 
twelve years at any time when the lands 
were above water. The evidence of 
possession offered by the defendants has 
been disbelieved by tbe Court below. The 
demarcation proceedings of 1796—1901 
indicate that very small quantity of lands, 
almost negligable, had come out of water 
and both parties were asserting their right 
to tbe lands in question. If tbe defend¬ 
ants were trespassers to the extent of one- 
third of the lands of the village they must 
prove their possession openly and exclusive¬ 
ly and adversely to the knowledge of the 
plaintiffs with respect to the particular 
lands in question in order to acquire right 
by prescription. This has not been 
attempted to be done in this case nor 
this a case of adverse possession. The 
entire lands of the mauzas were again under 
water from 1892 to 1909 and small 
quantities of lands began to appear in 1909, 
about 100 bighas, with some negligible 
quantity in 1906 with respect to which the 
demarcation proceedings took place. But 
from 1909 the parties are fighting for 
possession and ultimately there were pro¬ 
ceedings under section 145 of the Criminal 
Procedure Code. Therefor© nobody can be 
said to be in peaceful possession of the 
lands ao as to acquire title by prescription 
as against the rightful owner. On the 
other hand, the plaintiffs have given 
evidence in the case of exercising their right 
of possession over aaob portions of the 
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lands as come out of water. Their evi¬ 
dence, though it may not be sufficient for 
the purpose of giving them a prescriptive 
right, is sufficient for the purpose of 
preserving their right based upon their 
undoubted title. It is not possible to 
disbelieve all the evidence of possession 
given by the plaintiffs in the case, though 
it may admit of some criticism. There are 
rent decrees of Courts {Exhibits 25 to 32), 
the villages’ papers, etc. Considering all 
this evidence it cannot be said that they 
have not exercised their right of possession 
which the peculiar nature of the lands in 
this particular case admit of. They have, 
therefore, subsisting right and this is 
sufficient for them to claim recovery of the 
land in question based on title. The appeal 
before us was argued entirely upon the 
footing that the case depends entirely upon 
title, and not on prescription, and if the 
plaintiffs proved the title they are entitled 
to succeed. This is also the view of the 
Court below. In the very beginning of its 
judgment, while discussing Issues Nos. 6 
and 7, the Court below says that; 

** The plaintiffs will succeed if they prove title to 
the lands in dispute and they will fail on their 
failure to prove the title. ** 

The plaintiffs have, no doubt, failed to 
prove title to the entire mavza Babhanga- 
wan but they have succeeded in proving 
their title to the one-third land of the said 
mauza. 

Tnerefore the decree of the Court below 
must be vacated. In lieu thereof a decree 
should be passed in favour of the plaintiffs 
declaring their title with respect to one-third 
of 771 acres, 1 rood, 37 poles shown in the 
revenue survey as mavza " Babhaogawan ” 
barring 33 highas, 3 kathas with respect to 
what the .Court has already given the 
plaintiffs a decree. The plaintiffs will be 
awarded possession over the aforesaid area 
(771 acres, 2 roods, 37 poles minus 33 bighas, 
3 kathas) with mesne profits to be deter- 
Doined by the lower Court from 1320 until 
delivery of possession or three years from 
this date, whichever is earlier. There will 
be no mesne profits with respect to 33 
’ highas, 3 kathas which have already been 
declared by the Court below to be in their 
possession. 

As the plaintiffs have succeeded to one- 
third of their claim, they are entitled to 
costs in proportion to the claim throughout. 
The appeal and the suit are accordingly 
decreed to the extent indicated above. 

1931 F/39 
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Boss, J. ; His Ijordship after discussing 

the evidence, continued as follows :_ 

The main contention on this evidence by 
the respondents is that the Permanent 
Settlement with Gheonu Singh was made 
in 1801 and was in respect of only 33 
bighas, 3 kathas in Babhangawan Kedar- 
pura. Ljarned Counsel argues that 
KjguUtion 1 of 1793 did not, of its own 
force, convert the Decennial into a 
Permanent Settlement and that the 
Regulation must be read with Regulation 
VIII of 1793, one of the provisions of which 
relates to reduction in assessment. He 
contends that the settlement with Gheonu 
Singh, made in 1790, became permanent 
subject to any alteration made by reduction 
in the assessment and as the jama was 
finally settled at a reduced rate in respect 
of reduced area in 1203 (l80l) it must be 
taken that this was the settlement which 
was made permanent. But the learned 
Counsel for the appellants points out that 
the Decennial Settlement expired in 1206 
and that the diluvion took place after this 
and that the settlement became permanent 
at least from 1207 ; whereas, the reduction 
in the assessment did not take place until 
1208, that is after the settlement became 
permanent. This contention is sound as 
far as it goes. But, in my opinion, the 
effect of Regulation I of 1793 was to 
convert the then current Decennial Settle¬ 
ment into a Permanent Settlement, subject 
to the possibility of reduction in the 
assessment. Toe question still remains as 
to what the effect of the remission of 
revenue was. The law on the subject is con¬ 
tained iaMazharEai v.Ramgat Singh (12) 
and Arun Chandra Singh v. Kamini 
Kumar (11) which establish this, that mere 
non-payment of rent or claiming or 
accepting remission of rent is not in itself 
proof of abandonment and that until it can 
be established that the holder of the tenure 
has abanaoned his right to the submerged 
lands, it remains intact. The question is 
one of intonbioQ to be determined by the 
circumstances of each case. Now, in the 
present case, the Government does not 
claim the land as having been abandoned 
nor does the defendant claim that the land 
was abandoned by Gheonu Singh and 
settled with him; Therefore it is reason¬ 
ably certain that there is no case of 
abandonment, arising in the circumstances, 
of the present suit. Moreover, I consider 
it fairly clear from the terms of the various 
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reports of Lachman S\d^U. kanungo, and 
from the petition of Banwari Singh that so 
far aa Ghennu Singh and his immediate 
aucoeaaor were conoerned there was no 
intention to abandon the land but on the 
contrary an assertion of a oontmumg title 
to one-third of the village. Nor did the 
Government ever treat the land as 
abandoned. It was never settled with any 
one else. In Exhibit 13 the area of the 
plaintiffs' estate in Babhangawan Kedar- 
pura is still shown aa 1,161 bighas 
although the jama is said to have 
^enn 1208 (that is, the 

reduced jama). And all the Government 
registers which have been refer-red to 
above show that not only one-third but 
the entirety of Babhangawan was treated 
as the plaintiffs' estate. It is clear there- 
fore on the documentg, that the piainfeitia 
have title to one-third of Babhangawan. 
But their claim to the whole village cannot 
succeed. None of the earlier doounaents 
supports it; on the contrary they contradict 
it They show clearly (a) that Gbennu 
Singh had land not exclusively in Babhan¬ 
gawan but in Babhangawan and Kedar- 
pura; (&) that Parbhu Singh had land nob 
exolueively in Kedarpura but in Kedarpura 
and Babhangawan ; and (c) that the shares 
of Ghennu Singh and Parbhu Singh in the 
lands of both villages were one-third and 
two-thirds. The present litigation is con¬ 
fined to Babhangawan alone and, therefore, 
no question of the plaintiffs' right in 
Kedarpura arises. Bub the claim to the 
whole of Babhangawan rests ultimately on 
the Mauzaioar Registers alone. These are 
wholly unexplained. They are inoonsiacent 
with all the earlier history and evidence 


in the case and cannot be accepted as 
good evidence of plaintiffs’ title to the 

entirety of Babhangawan. 

One more argument on behalf of the plain- 
feiffs-appellants remains to be considered. 
Reference was made to the case of Khemesh 
Chandra Eakshit v. Abdul Hamid 
Sikdar (i6) and it was contended that no 
matter to whom the land in suit belonged, 
the estate defaulted and the plaintiffs 
purchased it and became the sectlement 
holders from the Government in respect of 
that property. The plaintiffs, it is argued, 
are not the successors in interest of the 
defaulting proprietors but the purchasers 


of the estate shown in the Collector’s 
register. A sufficient answer to this 
argument is to be found in the fact that 
plaintiffs 1 to 11 purchased the ijmaU 
account subject to encumbrances and that 
the other plaintiffs purchased khata No. 1, 
also subject bo encumbrances. What 
passed to the purchaser was^ not the 
estate but the right, title and interest of 
the defaulting proprietors. The plaintiffs 
title, therefore, cannot be improved by the 
fact that they purchased at revenue sale. 

The result is that the appeal will be 
decreed in part in the terms proposed by 
my learned brother. 

Appeal decreed in parU 
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Das and Fosteb, jj. 

ilfessrs. Linton Molesworth Co., Limit' 
ed —Appellants 

V. 

Jagannath Supakar and others 
pondents. 

F. A. No. 89 of 1920 decided on the l4tli 
June, 1923, from a decision of the Sub- 
Judge, Dhanbad, dated I2bh January# 
1920. 

(a) Deed^ConHruction—Where a deed contains 
an adequate definUion of property demisea, 
erroneous statement as to area will not vitiate aes 
cripiion. 

Where the operative part of a lease 
give area of demised land but expcoeely states that 
the lease is of entire land known as East Bwardih 
and desocibed in schedule; and where schedule gives 
area of demised land, yet when read with reoikM m 
lease area mentioned iu schedule is by guess . Hel 

such a description is not actually in conflict with 

description by boundaries, 

(b) Evidence Act, Ss, 115 and ' 2 I 6 ^L?ssee 
should not rely upon a transaction be'ween lessors 
and third persons, subsequent fo lease and raise 
defence which would imperil identity of bowidaries 
which it was their duty to preserve. 

Where in a lease lessor stated that description of 
land by acreage was conjectural and subsequently 
in the transaction with a third party the aoteago 
was determined, lessor is not estopped as against 
leasee from adhereing to his statement in the 
original lease. 

P. K. Sen, S. N, Bose and S. C. Mazum- 
dar —for Appellants. 

S. M. Mullick, B, N. Mitter, N, C. Bai 
and P. C. Rai —for Respondents. 


(16) (1916) 43 Oal. 46 = 19 O.W N. 703 = 39 I. 0. 
360. 


Das, J.:—The main question in this 
appeal turns upon the construction of un 
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underground lease granted by the plaintiffs 
to Messrs. Linton Molesworth and Go., 
Ltd., on the 16ch August, 1912. In order 
to understand the lease, it is necessary to 
refer to an earlier lease dated the 25th 
August 1892 granted by the plaintiffs to 
■defendants Nos. 3-17, who may be oon- 
veuiently referred to as the Goraios. That 
lease was in respect of the entire mouza 
Swardih with the exception of one pond 
and homestead land measuring 3 bighas. 
It is admitted that the pond excepted out 
of the lease of 1892 was not in existence 
at the date of the lease, and that neither 
its area nor its geographical position is 
indicated in the lease of 1892. Nor is there 
any indication in the lease as to the 
situation of the 3 bighas of homestead land. 
The lease in favour of Messrs. Linton 
Molesworth and Co., Ltd., was in respect of 
that portion of mouza Swardih which was 
expressly excepted out of the lease of 1892 ; 
and the critical question in this appeal is 
whether the disputed land lies within the 
block that was demised to the Goraius in 
1892 or whether it lies within that portion 
of the mouza which was expressly excepted 
out of the lease of 1892 and expressly 
demised to Messrs. Linton Molesworth and 
Go., Ltd., in 1912. It may ba mentioned 
that, at the date of their lease, Messrs. 
Linton Molesworth and Co. were in 
possession of the leasehold interest of 
the Gorains as their managing Agents and 
that sometime 101916 they took a sub-lease 
of that interest from the Gorains. Messrs. 
Linton Molesworth and Co. are accordingly 
in possession of the underground rights of 
the entire Mouza Swardih as to a portion 
under the lease of the 16bh August, 1912, 
and as to the other portion under their 
sub-lease of 1916. It appears that the 
terms of their lease are more onerous than 
the terms of the sub-lease and it is 
important for them to establish that the 
disputed land lies, not within the area that 
■was excepted out of the lease of 1892, but 
within the block that was expressly demised 
by the plaintiffs to the Gorains in 1892. 
The suit was for recovery of commission at 
the rats agreed on the coal raised by the 
defendant company on the footing that the 
disputed land from which the coal has 
been raised is within the block of land that 
was demised to the defendant company in 
1912. The substantial defence is that the 
lands demised to the defendant company 
•comprise an area of 13 bighas and that the 


disputed land does not form part of the 

land demised to them in 1912, but that ib 

forms part of the land which was demised 
to the Gorains in 1892. The learned 
bubordinate Judge has found in favour of 
the plaintiffs and has given them a decree 

for Rs. 23,907. 

I have said that the land esoopted out 
of the lease of 1392, that which forms the 
subject-matter of the in favour of 
Messrs. Linton Molesworth and Co., 
was nob in any way identified in the lease 
of 1892 , but the lease in favour of Messrs, 
Linton Molesworth and Co. is perfectly 
clear. After describing the land excepted 
out of the lease of 1892 as consisting of a 
ound known as Barabundh amounting to 
10 bighas and homestead land amounting 
to 3 bighas, that is in alt 13 bighas by 
guess, and known as East Swardih. the 
document proceeds to make asebtlemsnt in 
favour of Messrs. Linton Molesworth and 
Co. of the entire land known as East 
Swardih and described in the schedule to 
the lease of Messrs. Linton Molesworth and 
Co. Ltd. The schedule is in these terms 
“ The entire land known as East Swardih 
whose area is 13 bighas and whose bound¬ 
aries are the following: 

East —Sutikdih Colliery. 

North —Bridge and road. 

West —Mine No. II of Swardih. 

South The jote land of Malik grantees 
of the Kabuliat. 

Stopping here for a moment, it will 
appear that though the block of land 
excepted out of the lease of 1892 was nob 
sufficiently described in that lease, its actual 
situation was known bo the parties, and it 
was certainly known to Messes. Linton 
Molesworth and Co., who, at the date of 
their lease, was actually carrying on the 
mining operations on the land demised in 
1892 to the Gorains as their managing 
agents. In their Kabuliat which they 
executed in favour of the plaintiffs, they 
described that block of land as East 
Swardih, and as lying within certain fixed 
boundaries. One of these boundaries 
is mine No. 11 of Swardih which 
Messrs. Linton Molesworth and Co. were 
actually working as the managing agents 
of the Gorains. The other boundary is 
Sutikdih Colliery, by no means a negligiblu 
thing for those who were not strangers 
to the locality; and by their Kabuliat 
Messrs. Linton Molesworth and Co* 
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described the entire block of land between 
their own mine No. 11 and Sutikdih Golliery 
bounded on the north by the bridge and 
the road and on the south by certain jote 
lands as Easts Swardih and as having been 
expressly excepted out of the lease of 1892. 

It will be noticed that the area of the 
land demiped to Messrs. Linton Molesworth 
and Co. is given by guess : but that the 
actual demise is expressly of tbe entire land 
known as East Swardih and described in 
the schedule at tbe foot of the lease. The 
Commissioner has found that tbe disputed 
land lies within the boundaries given in tbe 
schedule of Messrs. Linton Molesworth 
and Co’s lease and that tbe ar^a of that 
land is 41 bighas, 13 cottas and 5^ gandas. 

Now the important question in this 
appeal is whether tbe lease was of 13 
bighas of land situate within certain 
boundaries tcentioned in tbe lease or 
whether the lease was of tbe entire block 
of land within the boundaries given at the 
foot of the lease. I confess that it is quite 
impossible to arrive at any conclusion 
other than that at which tbe learned 
Subordinate Judge has arrived. Tbe opera¬ 
tive part of tbe lease does not give the area 
of the demised land ; but expressly states 
that tbe lease is of tbe entire land known 
as East Swardih and described in the 
schedule below. It is quite true that the 
schedule gives tbe area of the demised land; 
but when tbe schedule is read together 
with the recital in the lease, it is perfectly 
clear that tbe area mentioned in tbe 
schedule is by guess and is purely conjectu¬ 
ral. It follows therefore that tbe deeorip- 
Mod of tbe land demised by acreage is 
oonfeseedly conjectural; and where this is 
80 , it is impossible to lock upon such a 
description as actually in oonfliot with tbe 
description by boundaries. It is well 
established that where a deed contains an 
adequate and sufficient definition of tbe 
property which it was intended to pass, 
any erroneous statement contained in it as 
to tbe dimension or quantity of tbe pro¬ 
perty will not vitiate tbe description. The 
question is whether tbe description of tbe 
property by its acreage can be regarded as 
an unbure statement. In my opinion there 
is in this lease one description and one only 
of the land demised and the description is 
tbe description by boundaries. No doubt 
tbe area of tbe demised land is mentioned 
by guess; but the description area could 
not be regarded as description of the pro¬ 


perty demised since it was confessedly 
conjeotural. If I had to decide the case on 
tbe construction of the lease of 1912,1 
would have no hesitation whatever in 
agreeing with tbe decision of the learned 
Subordinate Judge. 

But then it is argued on behalf of 
Messrs. Linton Molesworth and Co., Ltd., 
by Mr. P. K. Sen that, having regard to 
what has subsequently taken place W0' 
ought to hold that the description by area 
in his lease was the dominant description 
and that in that view we ought to dismise 
the plaintiffs’ suit. Now the oircumstances- 
upoD which Mr. Sen relies are these. In 
1916 a suit was instituted by the Goraina 
agaicab Messrs. Linton Molesworth and Co. 
and tbe present plaintiffs cited as defend¬ 
ants 2 bo 8 in that suit. The Gorains, being; 
under the apprehension that tbo presenli 
plaintiffs as brahmobtordars of tenure- 
holders bad no title to convey in regard to 
the underground rights of tbe Mouza, took 
a settlement of the underground rights of 
tbe entire mouza from the Zemindar, and 
sued to have it declared that the present} 
plaintiffs, defendants 2 to 8. in that suit, 
had no right whatever to make a settle¬ 
ment of tbe underground rights of East 
Swardih with Messrs. Linton Molesworth 
and Co. It will be remembered that 
Messrs. Linton Molesworth and Co. were 
working tbe Swardih Colliery belonging to 
the Gorains as their managing agents, and 
they sought a declaration in their suit to 
the effect that Messrs. Linton Molesworth 
and Co. were actually in possession of 
East Swardih, not under any lease that may 
have been granted to them by the present 
plaintiffs, for that lease was wholly in¬ 
operative having been granted by persons 
without title, but as their managing 
agents and on their behalf. They entered 
tbe subject-matter of tbe lease of 
Messrs. Linton Molesworth and Co. in 
a schedule of their plaint and they described 
the property in these words : “ Tue entire 
land known as East Swardih, tbe area 
of which is about 13 bighas, and tbA 
boundaries of which are tbe following: 

East —Sutikdih Colliery. 

North —Bridge and road. 

West —Mine No. 11 of Swardih. 

SotUh —The jote land of Jagannath 
Supakar and others.” 

That was the suit which they filed in 
1913. On the 20th December 1913 there> 
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was a compromise between the present 
plaintiffs, defendants 2 to 8, in their previous 
suit, and the Gorains who were the plain¬ 
tiffs in that suit, Mr. P. K. Sen relies 
upon one of the terms of that compromise 
■which runs as follows: " The area of the 
land, detailed in the schedule No. 3 of this 
petition”, which is the same as schedule 
of the plaint, “ the sub-soil rights of which 
we have leased out to defendant No. 1, has 
been put down to be 13 bighas by guess in 
the patta. The actual area of the said land 
will be determined in reference to the 
iBevenue Survey Map, i.e., it is put down in 
the Patta that the area of the homestead 
land is 3 bighas and that of theBarabundh 
is 10 bighas. In fact what is shown as the 
area of the said homestead land and Bundh 
in the Revenue Survey Map, will be deter¬ 
mined as the actual area of the said lease¬ 
hold land, and we and defendants Nos. 2 
to 8 both parties agree to this.” Now the 
actual compromise partitioned the lease¬ 
hold interest of Messrs. Linton Moles- 
worth and Co., between the present 
plaintiffs and the Gorains, and provided 
that the present plaintiffs will be entitled to 
2/5tb9 of that interest and that the Gorains 
will be entitled to 3/5i^bs of that interest; 
And what is remarkable is that schedule 3 
of the Bulebnama (which is the schedule of 
the land demised by the plaintiffs to 
Messrs. Linton Moleswortb and Co. on 
the 16th August 1912) is described as 
follows : " The entire land known as Eist 
Swardih whose area is 13 bighas by guess, 
and whose boundaries are the following :— 

East —Sutikdhi Colliery, 

North—BtldgQ and road. 

West —Mine No. 11 of Swardih. 

land of Jagannath Supakar 
and others." 

Mr. Sen’s contention is this; “ It is 
impossible to understand my lease unless 
you consider the lease of 1892 because 
my lease is in respect of that portion of the 
land which was expressly excepted out of 
the lease of 1892” and then be argues that 
it is impossible to understand what was 
■aotnally excepted out of the lease of 1892 
tmless you haveregard to the compromise of 
the 20tb December 1913. And be contends 
that if the terms of the sulebnama be taken 
into consideration, it will be found that 
•what was excepted out of the lease of 1892 
^as a pond and certain homestead land as 
^fibowD in the revenue survey map. In my 


opinion the argument does not deserve any 
success. In the first place, although the 
Barabundh, that is to say, the pond, is 
shown in the revenue survey map, it is 
conceded that the homestead lands are not 
delineated in the map. lo other words, the 
lands demised cannot be completely identi¬ 
fied in the revenue survey map, and it is 
ridiculous to suppose that the demise could 
be on that map. In the second place, 
though the sulehnama does say that the 
actual area of the land demised should be 
calculated from the revenue survey map, 
the description of that land in the schedule 
to the sulebnama which is identical with 
the description of the land in the lease of 
Messrs. Linton Moleswortb and Co. shows 
conclusively that the narties had no doubt 
whatever as to the identitv of the land. 
Id the third place, in a later transaction 
between the parties into which they had 
to enter as a result of the consent decree 
they deliberately gave up the pleas of 
having the area of the land demised cal¬ 
culated from the revenue survey map. The 
fifcb paragraph of the sulebnama provided 
as follows; 

" According to the terms of this com¬ 
promise petition, the bond ” that is to say, 
an agreement carrying out the terms of the 
sulebnama “ will be executed between 
both the parties, the plaintiffs and defen¬ 
dants Nos. 2 to 8 within 15 days from this 
date. " In pursuance of this express term 
the parties on the 12fih February 1914 
executed a document which is referred to 
as the deed of settlement; and that deed 
provided as follows; 

1. " That the area of the land described 
in the schedule below, namely, sobeduid 
which was intended to describe the land 
demised by the plaintiffs to Messrs. 
Linton Moleswortb and Oo. on the 16th 
August 1912," which has been stated 
to be 13 btgkas in the Patta, dated the 
12bh August, 1912, was put down by 
way of guess. Its area for the present 
is not determined for certain. The area 
of the said land is guessed to be 13 
bighas for the present and this bond iff 
executed. 

2. " That it is determined that in respect of 
the sub-soil and surface right on the said 
land, described in the schedule, the first 
party have three-fifths share and the second 
party two-fiftbs share. Aooordiog to the 
said share, the parties shall oontioue to 
be in possession and enjoyment thereof 
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down to their sods, grandsons and repre¬ 
sentatives in succession.’' 

The third paragraph of the deed of settle¬ 
ment provides that " the first party and 
the second party ", that is to say, the plain¬ 
tiffs in this suit and the Gorains ' agree 
that the first party and the second party 
shall have according to the aforesaid share 
whatever interest has been created by the 
aforesaid patta, dated the 1.6th August 1912, 
since the date of its execution ; and accord- 
ine to the share mentioned above, the first 
party and the second party shall continue 
to hold possession of the surface and sub¬ 
soil right of the land described in the 
schedule." These provisions in the deed of 
settlement make it perfectly clear that the 
parties agreed to be bound by the descrip¬ 
tion of the demised land as contained in 
the schedule of that deed ; and that des¬ 
cription is identical in every respect with 
the description as contained in tbe lease of 
Messrs. Linton Moleaworth and Co. 

In my opinion if it is relevant to consider 
the sulebnama of tbe 20tb Decencber 1913, 
it is also relevant to consider tbe deed of 
settlement of tbe 12tb February 1914 
and once the terms of tbe deed of 
settlement of the 12tb February, 1914 are 
examined, tbe issue is determined and the 
question is solved. 

I have thought it necessary to examine 
the subsequent transactions between tbe 
plaintiffs and tbe Gorains for the purpose 
of removing a grievance on tbe part of 
Messrs. Linton Molesworth and Co., but, 
in my opinion the question does not arise. 
Messrs. Linton Molesworth and Co. have 
been sued in this action for commission on 
the foot of the kabuliat admittedly executed 
by them. It is an ordinary action between 
landlord and tenant; and. in my opinion, 
it is not open to them to rely upon a 
subsequent transaction between their 
lessors and a third party and raise a 
defence, which would have the effect of 
imperilling the identity of the boundaries 
which it was their clear duty to preserve. 
But Mr. Sen explains to us that Messrs. 
Linton Molesworth and Co. are not 
only tbe plaintiffs' lessees, but that they 
have also taken a sub-lease from the 
Gorains, and it is also tbeir duty not to 
imperil tbe title of tbe Gorains to any 
portion of tbe disputed land. But, in my 
opinion, the defence entirely fails as soon 
as the Gorains are drawn into the oontro- 
Tetsy. Tbeir.flub-lease is of 1916, and they 


are conclusively bound by the arrangement 
between tbeir sub-lessors and tbe plaintiffs 
as disclosed in the deed of settlement of 
tbe 12th February 1914. In my opinion 
their defence entirely fails, and the 
decision of the learned Subordinate Judge 
on this point must be affirmed. 

It was argued by Mr. P. K. Sen that as a 
matter of fact there is not an adequate 
and sufficient definition of tbe property by 
boundaries, because tbe boundaries as 
given in tbe lease of 1912 do not 
agree with tbe natural features of the 
land in the locality. Tbe Commissioner in 
bis report stated as follows ; " Schedule 1 

of tbe plaint as shown by tbe plaintiffs 
agrees in boundaries on the locality as 
given in the plaint and in the kabuHat 
executed by defendant No. 1 dated tbe 16bh 
August 1912 and schedule 2 of tbe plaint is 
included within schedule 1 as will appear 
from tbe map. Tbe defendant shows tbe 
land included within 3, x, y, 15,16 culvert, 
1,2, 3 to be the land of schedule No. 1 but 
this does not tally in boundary on the 
locality for in this plot we do not get on 
tbe east the " Sutikdih Colliery ’’ and on 
tbe south, tbe Kbas paddy lands of the- 
plaintiffs as will be clear from tbe map. 
Now, tbe Commissioner was examined on 
behalf of Messrs. Linton Molesworth 
and Co. It was not suggested to him 
that his report on this important 
topic is erroneous and that the map 
as drawn by him does not support 
tbe statement made by him in tbe third 
paragraph of his report. In my opinion 
it is impossible for this court to entertain 
the argument of this nature since no 
opportunity was given to the Commissioner 
to explain tbe matter in tbe witness 
box. 

Lastly, it has been contended that tbe 
plaintiffs are estopped from disputing that 
the acreage is the dominant description 
in tbe lease or that the area is to bo 
determined by reference to the revenue 
survey map. The argument again is found¬ 
ed upon the sulebnama of tbe 20th December 
1913. In my opinion the argument is an 
unsubstantial one. There is no repre¬ 
sentation in this transaction by tbof 
plaintiffs and certainly none that was 
intended to mislead Messrs. Linton 
Molesworth and Co. and to induce them 
to change their position to tbeir detriment. 
The statement oontained in tbe first para¬ 
graph of the sulebnama is as much tb& 
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statement of the Gorains as the settle* 
ment of the plaintiffs, and the actual 
truth was known to both the parties 
and estoppel cannot possibly arise. Apart 
from any other consideration, Messrs. 
Linton Molesworth aud Co. actually took 
the sub-lease of the interest of the Gorains 
after the real position was made perfectly 
clear by the deed of settlement of the 12th 
February 1914. No reason is given why 
Messrs. Linton Molesworth and Go. should 
have acted upon the sulehnama of the 20th 
December 1913 rather than on the deed 
of settlement of the 12th February 191L 
There is in my opinion nothing at all in 

the argument as to estoppel. 

In the result I would dismiss the appeal 

with costs. 

Foster J.—I agree. 

Appeal dismissed. 
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Miller, o.j. and Foster, j. 

C. J- Smith 

V. 

A. Kenny, Official Trustee of Bengal. 

F A Nos. 181 and 182 of 1920. decided 
on the 3l8t May, 1923, from a decision of 
the Sub-Judge, Dhanbad, dated 22nd 

June, 1920. 

decree— Compromise decree is but a ccntract 

with suteradded command of a Judge. 

is^well settled that a oootract of patties is 

none the less a oontrsot beoauee there is euper- 
added to it the command of the Judge, It is still 
a oontraot of the patties, and there is no analogy 
IZVeu a decree giving efieot to a compromiee 
acreement between the parties, and a decree 
K“ed upon contest. (19 C.W.N. Foil.) 

[P. 932, 0. 1.] 

N. C. Sinha and A, N. Das —for Appel¬ 
lant. 

S. N. Prasad—iox Respon¬ 

dent, 

Dawson Miller, 0. J.The question 

for determination in these appeals is whether 
the three years’ period of limitation under 
article 115 of the Limitation Act applies 
or whether the six years’ period provided 
either by article 116 or article 120 is the 
proper period. The suit was instituted by 
t^be plaintiff on the 11th January. 1919, 
claiming royalty or commission in respect 
of certain mining lands in mauza Kasunda 
of which he holds the proprietary interest. 
The royalty claimed was from the beginning 
of 1914 up to the date of the suit. 


The learned Subordinate Judge before 
whom the case came for trial decided that 
the proper article to apply was article 115 
which provides for: 

“CompcDsatioD fee the breach ol any contract, 
express or implied, not in writtiog registered and 
not herein epeoislly provided for. ^ ^ 

From that decision the plaintiff has 
appealed and contends that the present suit 
is not one for compensation for breach of 
an unregistered contract but it is one either 
for enforcement of the terms of a decree, in 
which case he contends it is governed by 
article 120, or for enforcement of a 
registered document. The mining rights in 
viauza Kasunda originally belonged to the 
Raja of Jharia. The mauza was. before 
the year 1907. in possession of a tenure^ 
holder, one Kenaram Sircar, who bad 
granted a mining lease to two per^ns 
named Ashutosh Rai and Gadadhar Kai. 
They in turn bad granted a sub-lease of tbe 
mining rights to tbe late Mr. J. Abater 

whose estate is now represented by the de¬ 
fendant in this suit. In 1907 questions 
arose as to whether the tenure-holder had 
any interest in the mining rights of the vil¬ 
lage and a suit was instituted by the Raja 
as Zamindar chiming that he alone was 
entitled to the mining rights on tbe ground 
that they bad not passed to the tenure- 
holder under the terms of tbe instrument 
granting his interest, and be sought to 
regain possession of the mining rig 9 
to have the leases set aside. The parties 
to that suit, in addition to the Raja and 

Kenaram Sircar, included 
lessees Ashtutosh Kai and Gadadhar Eai 
and Mr. Chater tbe sub-lessee from them. 
That suit was in fact compromised and m 
the result a decree was passed on the -iOW 
April, 1907, the effect of which was that 
possession was to remain with the essees 
of the tenure-holder and their s^b-les ees 

they continuing to pay the 
the royalties originally agreed to between 
them but they were also to pay to the 
Baja of Jharia an additional ^ 

the ease of Mr. Chater he was ‘o ^ t° 
tbe Baja six pies per ton ^““3 

raised and two annas per o , j j 

Ookamannfaotnred ont 0 the -al 

It appears that from lyi^ P ^ 

1919. when the preBcnt euifc was 

no royalty had been paid to mhan 
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to the law of limitation. The compromise 
wbiob was entered into and given effect 
to by the decree of 1907 was contained 
in a written document and is referred to 
in tbe decree itself as tbe solenama and it 
was in accordance with tbe terms of that 
solenama that tbe decree was passed. In 
tbe trial Court it was not contended that 


0 


tbe present claim was based upon a regis¬ 
tered document. In fact in paragraph 6 
of tbe plaint tbe suit is based upon tbe 
fact that by tbe terms of tbe solenama tbe 
administrator of Mr. Cbater's estate bad 
agreed to pay tbe increased royalty claimed 
and tbo only question which tbe learned 
Judge bad to consider was whether tbe 
present suit was one for compensation 
for the breach of a contract within article 
115 or whether it was one not covered by 
that article but one wbiob fell within 
article 120. The view which the learned 
Judge took was that this solenama which 
was in itself an agreement and contained 
the terms afterwards expressed in the decree 
was none the less an agreement which 
formed tbe basis of the present suit merely 
because it had been given effect to by a 
subsequent decree and, in my opinion, 
that decision was perfectly rigbt. In fact 
the matter has been considered by tbe High 
Court at Calcutta in the case of Kusodhaj 
Bhakta v. Brojo Mohan Bhakta (1). That 
decision laid down no rule but merely 
confirmed what, for many years, has been 
the law and the effect of the decision of the 
learned Chief Justice, Sir Lawrence Jenkins, 
is^oonoisely stated in the head-note, thus 
It is well settled that a contract of 
parties is none the less a contract because 
there is a uuper-added to it the command 
of the Judge. It is still a contract of the 
parties. ’ And it is further pointed out in 
that case that there is no analogy between 
such a decree, that is a decree giving effect 
to a compromise agreement between the 
parties, and a decree obtained upon con¬ 
test and had this been the only question 
for decision in this appeal there would 
have been no question, to my mind, bub 
that the appeals should be dismissed. 

Id the course of the hearing, however, 
upon looking at the compromise decree it 
was discovered that there was a reference 
to a registered agreement as well as the 
solenama and tbe decree was stated to be 


(1) a916)43 0al. 917-19 O.W.N. 1298-31 I.O. 
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made in accordance with the registered 
agreement and tbe solenama. We, there¬ 
fore, thought it necessary in order to be 
in a position to decide this case, to see the 
registered agreement there referred to 
because just as an agreement does nob 
cease to ha an agreement because 
it is subsequently confirmed by a decree 
80 it occurred to us that if that agree¬ 
ment were a registered agreement then 
the case would fall under article 116 and 
not under article 115 of the Limitation Act. 
On looking at the registered agreement, 
however, which was entered into between 
the parties before the compromise was 
effected and before the decree was passed, 
it appears that it was an agreement between 
the Kaja, to whose interest the plaintiff has 
now succeeded, and Mr. Chater’s adminis¬ 
trators, but it was not a contract which 
was given effect to by the compromise. It 
was in fact merely an executory contract 
and tbe only force and effect of it, had ib 
been necessary to carry it out, would have 
been that in tbe event of the suit being 
compromised as contemplated in that 
agreement the lessees would have been 
entitled to obtain and tbe Raja would have 
been bound to grant a fresh patta, to the 
lessees, containing certain terms as to pay¬ 
ment of royalty, that is to say the royalty 
that was to be paid under the fresh patta 
was to be incieased by two annas per ton 
on steam coal and half an anna per ton on 
coke. It seems therefore clear that this 
executory contract was merely subsidiary 
to the final agreement come to under the 
solenama which was not only between these 
parties but between all the parties to that 
suit. As a matter of fact the patta which 
might have been exacted under that agree¬ 
ment after the suit was compromised was 
never in fact granted nor was it ever 
demanded although, had such a patta been 
demanded, there can be no doubt that the 
proprietor would have been bound by the 
terms of that contract to grant it. But as 
the suit was subsequently compromised one 
can only suppose that tbe parties on either 
Bide thought that their interests were 
sufficiently protected by the decree of the 
Oourt which was at that time passed. In 
my opinion these appeals fail and must be 
dismissed as in the view I take the suit was 
one based upon a breach of contract not 
registered under article 115 of the Limita¬ 
tion Act. There are in this case two 
appeals, one being against the preliminary 
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decree and the other against the final decree. 
They are both dismissed but the respondents 
will be entitled only to one set of costs. 

Foster. J.I agree. 

Appeals dismissed. 
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Das and Boss, jj. 

Mt, Palti and oi/iers—Defendants-Appel¬ 
lants. 

V. 

Nirdhan Gope and oi/iers—Plaintiffs- 
Bespondents. 

S. A. No. 783 of 1921, decided on the 
135h July, 1923, from the decision of the 
District Judge, Darbhanga, dated 12th 
January, 1921. 

Hindi* loidoiv s Re'narriagi Act, Si. 2 and 5- 
Biniuwiiow by remirrying does not lose rights 

accruing after re marriage. 

A H.Dda widow is eotitlad, notw.thgtaodmg 
jematriage. to aoy right or ioterast whioh had 
notvesied io hot nt iho time of retnarciage. (11 
W R Si. Foil.) She oan even aloet remactisge 
iDh«it tha property of her son by first marriage 
when the son died after temattiage. 

S. G. MUier—for Appellants. 

J. P. Stngk for L, K. Jha-lot Bespon- 

.fients. 

Das, J. :—This appeal arises out of a suit 
instituted by the respondents for recovery 
of certain lands specified in the plaint. 

The plaiatiffd are the sons of one Bhatu 
-and grandsons of one Khartar. The de¬ 
fendant No, 1 was the widow of Paltu, 
the other son of Kbartar. The case of 
the plaintiffs is that the family was ]omb 
and that upon the death of Bhatu and 
Paltu the plaintiffs and Sarjug, who was 
the son of Paltu. were m joint possession 
of the disputed properties as members of a 
ioint Mitakshara family. _ Sanug is now 
Lad and the plaintiffs claim that obey are 
flnfcitlad to succeed to the properties by 
bfot survivorship. The defendant N. 
is the mother of Sarjug. Her case is that 
her husband Paltu was separated from 
Bhatu and that Surjug her son v^s at no 
toe joint with the plaintiffs. Her case 
Zordingly is that she is entitled to succeed 
to the properties which were of her son 
flariug as the mother and heiress of SarinS- 
” The court of first inetanoe found that 
Bhatu separated from his father Khartar. 
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that Sarjug was separate from the plain¬ 
tiffs ; that the properties in dispute be¬ 
longed to Sarjug, and that accordingly de¬ 
fendant No. 1 as the mother of Sarjug was 
entitled to succeed to the properties which 
were of Sarjug. 

The learned District Judge in appeal 
has not gone into the question whether 
the family was joint or separate, but be 
has allowed the appeal on another ground, 
that ground being that defendant No. 1 
having re-married defendant No. 2, was 
excluded from succession by operation of 
section 2 of the Hindu Widows’ Re¬ 
marriage Act. The learned Judge relied 
upon a decision of this Court in Sheoharan 

Mahlov.Mt. Bhogead). 

The case upon which the learned District 
Judge relies does not apply to the facts of 
the present case. That was a case where 
the remarriage took place after the property- 
had vested in the mother. In the present 
case the question is DOt whether the 
defendant No. 1 should be divested of 
property which has already vested in her 
but whether she loses the right of succes¬ 
sion to the property of her son bv 
re-marriage. The exact point was decided 
by the Calcutta High Court m the case of 
Akorak Sooth V. Boreanee i2). Sir Barnes 
Peacock delivering the judgment of the 
Court said as follows :— 

•' The obieot of the Aot was to remove all legal 

obgtaolee to the marriage 
Looking to the words ol eecuou i, I am of 
opiDiou that it wag not the inteotion ol the 
Legislature to deprive a Hindu widow. 
re-Lcciage.ofany tight or interest which ehe 
had not at the time of her re-martiage. 

After quoting the words of the section 
the learned Chief Justice proceeds to say 

as follows. . u .« 

"In the present case at the time of her re¬ 
marriage, the property belonged to ® 

Bbe bad no right or interest in that P'^operty- 
name to bet by inheritanoe (tom her son. wjo ‘Ji^ 

Xt her re-matfiage. If son bad pleased, he 

mlgM have given the property to bis moth 

notwithstanding bet ^-marriage. At the t^e 

hat te-martiage she had no interest lu her Jeoeased 
Su.ban7s propen, b, i->'>«“°„orrSore 

or to his lineal euooeeeore It could Ml. 

oeasa or determine open her the 

she had died at the time when 

prepert, would neve. *° ehl that 

Tha learoed Chief Juat.oa 

the case fall within the rule 

seotion 5 of the Aot and J”' ^ ° 

exceptions in the thre^pteoad^a^^ 

ar(i9mnpS7^=^I-O- 

9) (1868) 11 W.R. 82*= 3 199. 
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is. prior to the purchase of the tenure by 
plaintiff under the mortgage decree. 

The sole question for determination in 
this appeal i& whether plaintiff can get 
himself reimbursed of the aforesaid sums 
from the original tenant Kali Shankar 
Sahai, the defendant in the present case. 

Learned Counsel on behalf of the 
appellant has invoked the aid of sections 69 
and 70 of the Indian Contract Act in 
support of bis contention that the plaintiff 
is entticled to recoup the said sums from the 
defendant. The Court below has over¬ 
ruled this coQtentioD and has held that the 
provisions of the aforesaid sections do not 
apply to the present case. In this view the 
learned Judicial Commissioner is supported 
by the decisions in the oases of Moharanee 
Dasya v. Harendra Lai (1), Manindra 
Ohandra Nandi v. Jamaher Kumari 12) 
and Peary Mohan Mukhopadhya v. Sreeram 
Chandra Eose (3). It is not disputed by 
Mr. Sen that the aforesaid authorities 
apply to the present case. The 6rst two 
cases are on all fours with the present one. 
In the case of Moharanee Dasya v. 
Harendra Lai (1), as in the present case, 
the plaintiff bad purchased the{ tenure 
in execution of bis mortgage decree and 
then paid the money due under the decree 
obtained by the landlord against the tenure- 
holder for arrears of rent for a period 
anterior to the conffrmation of sale. It 
was held that the plaintiff was not 
entitled to recover the money paid by him 
for satisfying the rent decree. Similarly 
in the case of Peary Mohan Mukhopadhya 
y. Sreeram Chandra Bose (3), the nlaiotiff 
purchased a putni taluk in execution of a 
rent decree and subsequently paid the 
decree for rent obtained by the landlord 
for a period anterior to that of the rent 
decree in execution of which plaintiff 
had purchased the property. It was held 
in that case that the purchaser was 
not entitled to contribution from the 
original tenant against whom the rent 
decree was obtained. These oases lay 
down that the purchaser of a tenure pur¬ 
chases the property with the incumbrance 
of rent due from the original tenant with 
respect to the tenure in question at the 
date of bis purohase, the rent being the 
first charge. He must be deemed to have 
knowledge of the prior inoumbranoes and 

(1) (1896) 1 C.W.t). 456. 

(9) (1905) 83 Oal. 613»9 O.W.N. 670. 

AS) (190a)6C.W.N. 794. 
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the existence of an incumbrance must 
have affected the price which he offered at 
the auction sale. The case of Ginbala 
Debia v. Rani Mina Kumari (4) goes to 
the length of saying that the arrears of rent 
due in respect of the property sought to 
be sold is a material fact which must be 
notified at the time of the sale of the pro¬ 
perty. The purchaser therefore purchases 
the property with the liability of the prior 
reot charges. In short, the trend of the 
views expressed in the cases referred to 
above seems to be that the liability to 
pay the prior rents due for a period prior 
to the purchase (as in the case of the 
plaintiff in the present case) is that of the 
purchaser, and in discharging the rent 
charges or in paying the rent decrees, he 
simply discharges bis own liability and 
not that of the original tenant. There¬ 
fore the purchaser is not entitled to reco¬ 
ver the prior rent charges paid by him from 
the original tenant. 

Mr. Sen virtually says that the aforesaid 
authorities were wrongly decided, and in 
support of his contention he refers to the 
following cases Mohan v, Sar- 

da Mohan (5), Mahatha Harsankar Ska- 
hai V. Bandu Sahu (6', Mohendra Ghoshal 
V. Bhuban Mardana (7), Prosunno Kumar 
Bose V. Jamaluddin Mahomed (B) and 
Serafat AH v. Isan AH (9). 

In Dakhina Mohan Bay v. Saroda 
Mohan Ray (5), the plaintiff obtained 
possession under the decree of the High 
Court of a rent-paying estate and he paid 
the rents and cesses in default of which 
payment the estate would have been sold. 
The High Court decree was afterwards 
reversed by the Privy Council. In 1885 
the defendant obtained possession of the 
estate in execution of the High Court 
decree, and the plaintiff claimed the 
revenue and cesses paid by him while be 
was in possession of the property. Lord 
Maonagbten in delivering the judgment of 
the Judicial Committee observed : . 

it seems to their L}rdship3 to be common 
justice that when a proprietor in good faith 

(4) (1900) 6 O.W.N. 497. 

(6) (18931 91 Cal. 142=20 I.A. 160 = 6 8ar. 366 
(P.0.)« 

(6) (1914) 99 I.O. 790. 

(7) (19l0i38 0*l. 1 = 14 C.W.N. 945 = 19 G.L.J. 
666=6 I.n. 810. 

(8) (1912) 18 O.W.N. 397 = 15 I.O. 66. 

(9) (1917) 45 Oal. 691 = 29 C.W.N, 347 = 27 O.L.J. 
607 = 49 1.0. 30. 
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pending litigation makes the necessary pay* 
ments for the preservation of the estate in 
dispute, and the estate is afterwards ad¬ 
judged to bis opponent, be should be 
recouped what he has so paid by the person 
who ultimately benefits by the payment, if 
he has failed through no fault of his own to 
reimburse himself out of the rents." There 
can be no doubt that the plaintiff in that 
ease bad paid the revenue and cess believing 
the property to be his own and with a view 
to protect it from being sold for arrears of 
Government revenue. The payment was 
to save the estate from sale, and the 
defendant having ultimately been adjudged 
to be the rightful owner of the estate was 
therefore benefited by the same. The 
plaintiff was interested in the payment 
because at the time when be made the 
payment be believed to be, and in fact he 
was, under the decree of the High Court, 
the rightful owner of the property. Tbe 
tenure in tbe present case has been lost for 
good to the defendant and the preservation 
of tbe tenure by payments of tbe rent de- 
orees in question benefited not the defend¬ 
ant hut the plaintiff who bad, prior to tbe 
payments, acquired title in tbe property. 
Therefore the important element which is 
essential for tbe application of the principles 
of sections 69 and 70 of tbe Indian Contract 
Aot and on the basis of which tbe plaintiff 
in the aforesaid Privy Council case was 
declared entitled to recover from tbe 
defendant tbe sums paid by him is wanting 
in the present case. The case of Suchand 
Ghoshal V. Balaram Mardana 17) was really 
a case of a co-sharer having discharged the 
liabilities on tbe property and be was there¬ 
fore held entitled to recover the sums paid 
by him which benefired bis co-sbarers. In 
that case the entire tenure was sold in 
execution of rent decrees obtained against 
only some of the co-sharer defendants. 
Tbe plaintiff co-sharer who was not made 
a party in the rent suit deposited under 
section 310 of tbe Code of Civil Procedure 
with tbe approval of tbe Court the entire 
sums due under tbe decrees and thus liad 
the sale set aside. This was a cai^e of 
contribution. Tbe case of Prosunno Kumar 
Bose V. Jamaluddtn Mahomed (fl) is again 
one of a co-sbarer ; so also are Serafat Alt 
V. Issan All 19) and Sakai Singh v. 
Ohanderdip Lai (10) oases of contribution 
among oo-sharers. In a case of contribution 


the principles of the very sections of tbe 
Indian Contract Aot, namely, sections 43, 
63, 69, 70 and 72 would apply. Tbe pre 
sent case is not one of a co-sharer nor is it 
a suit for contribution. 

Tbe case of Mahatka Harsankar Sahai v. 
Bandhu Sahu (6) relied upon by the learned 
Counsel does not seem to support him so 
far as section 69 is concerned, for it was held 
that the claim of the purchaser to recover 
from the outgoing tenant the amounts under 
tbe prior rent decrees could nob be 
supported by section 69 of the Act. Their 
Lordships, however, allowed the claim 
under section 70 of tbe Indian Contract 
Aot. No reason has been given for this 
view, nor the cases referred to in the earlier 
part of this judgment, in which a contrary 
view was taken, seem to have been noticed 
in tbe case. Whereas the facts of the 
cases relied upon by Mr. Sen are not 
similar to those of the present case, tbe 
facts of tbe oases upon which tbe learned 
Judge bas relied are on all fours with the 
present one. Therefore if this case was to 
be decided upon the authority of decided 
cases, there is no doubt that tbe contention 
of Mr. Sen must fail. 

It appears to me, however, that upon a 
true construction of sections 69 and 70, 
there is hardly any room for doubt that 
they do not afford any assistance to 
Mr. Sen in bis contention that the present 
case is governed by tbe provis^ions therein 
contained. True, a decree for rent binds 
not only the tenure but also tbe bolder 
thereof for tbe payment of tbe same, and 
tbe decree-holder may at his option 
proceed against the person and other pro¬ 
perties of tbe judgment-debtor instead of 
against tbe tenure concerced. If in tbe 
present case the landlord bad proceeded 
against tbe person and other properties 
of tbe tenant defendant then no ques¬ 
tion would have arisen that tbe plaintiff 
who bad purchased tbe tenure was not in 
any way interested in the payment of the 
said decrees. That event, however, did 
not ocoiT. The landlord proceeded against 
tbe tenure itself. Having elected thus to 
proceed against tbe tenure he precluded 
himself from in any way proceeding against 
tbe person and other properties of the judg¬ 
ment-debtor 80 long as the tenure was 
not sold and the amount fetched at the 
sale was not sufficient to pay off the 
decrees in question. The latter event 
also did not happen because the plaintiff 


(10) (1919) 49 1.0. 627. 
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paid off tihe decrees before the properties 
were sold. But for aaght we koow from 
the result of the sale in the mortgage 
decree in which the plaintiff purchased 
the property, it was a very valuable pro¬ 
perty worth about Rs. 35,000. and the 
rent decrees in question would have very 
easily been paid off out of the sale proceeds 
without driving the landlord to the 
necessity of proceeding against the person 
and other properties of the judgment- 
debtor for the balance of any decretal 
amount left unrealised by the sale proceeds 
of the tenure in question. The landlord 
in the present case proceeded against the 
tenure and advertised the same for sale, 
and thus all danger to the person and 
other properties of the judgment-debtor 
ceased. Therefore he was not interested 
in the payment of the rent dacraes in order 
to protect his person and other properties. 
In the tenure itself certainly he was not 
interested, his entire interest having ceased 
by the purchase thereof by the plaintiff. 
Therefore the defendant was not interested 
in the payment of the rent decrees, and 
the plaintiff paid the same simply to 
protect his own property which he had 
already purchased. As has already been 
shown the plaintiff was bound in law to pay 
the prior rent decrees and charges with the 
incumbrances of which ho purchased the 
property in question. Therefore the im¬ 
portant element of section 69, namely, that 
defendant should have been bound by law 
to pay the sums of the decrees which the 
plaintiff paid is wanting in the present 
case. Now as to the benefit by the 
payment in question, the tenure was saved ; 
aefendant was not interested in the 
tenure ; therefore no benefit accrued to him, 

3.ny benefit acoured to the 
defendant by the payment made by the 
plaintiff the defendant was not liable 

under section 70 of the Indian Oontract Act. 

Consequently section 70 has no application. 

I therefore agree with the views express¬ 
ed in the decisions relied upon by the learn¬ 
ed Judicial Commissioner and dismiss the 
appeal with costs.' 

Hoss, J.:—I agree. 

Appeal dismissed. 
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Mullick and Bucknill, jj. 
Ramrup Goshain — Appellant. 

V. 

Mahabir Shah — Respondent. 
iqoA °f 1921, dataJ 27th June, 

1923, from a daomioQ of Subordinate Judge 

of Saran, dated 27th May, 1921. ^ 

piv-Pro.Code, S. Il,ani0.9 r 
SMU for declaration that a decree ax 
hr fraud is utienable if an earlier alntiLr^^f 
iet aside the decree has been 
grow,* Of fraud 

oaran for the Appellant. 

E. P, Sinha—toT the Respondents. 

s ;;z- 

0 sat aside the sale on the ground that the 
house has belonged to him at the data of 
the sale. Plaintiff did not appear. Dafen- 
? suooeeJad in his suit. But the 
plaintiff alleged that services of processes 
in the suit had been fraudulently suppress! 

ed by_ defendant No. 1, in oollusion with 

aefendant No. 2 and applied for setting 
aside the « parte deorea against him on 
the ground of fraud. His applicatiou was 
dismissed and plaintiff brought a regular 
suit on the same ground to sat aside the 

the mattdr as res tadwata and dismissed 
the suit. On appeal, the Subordinate 
Judge remanded the case for retrial. The 
defendants then appealed to the Hish 

S“jsr • 

dinate Judge's judgment is very 2 

the grounds upon which he Lldj^'t^rtT 

fche proceeding to set aS ha 
m suit No. 231 otl9lQ. Wa havf h 
had the advantage of reading th!.' 
in the suit and we think thtf fb ® 

Munsif took a correct yiewTthe:at'“*-^ 
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There is no difBoulty as to the law. The 
plaintiff relies upon the decision of their 
Lordships of the Privy Oounoil in Radha, 
Raman Saha v. Pran Nath Roy (1). The 
facta of that case are not fully reported aod 
it would seem, from the judgment of their 
Lordships, that the scope of the subse¬ 
quent suit was different from the scope of 
the proceedings in the matter of setting 
aside the ex parte decree. The other case 
upon which the plaintiff relies is Khagendra 
Nath Mahata v. Pran Nath Roy (2) and 
our attention has been drawn to the words 
of Lord Rabertson where he says that 
"sections 108 and 311 of the Civil Proce¬ 
dure Code limit the attention of the 
tribunal to speoiBo matters, and, instead of 
subjecting to enquiry the radical question 
involved, they assume the existence of a 
real suit.” His Lordship then proceeds: 
" Bat here the suit itself is attacked as a 
fraud ; and the fraudulent and violent 
incidents of its progress as, for instance, 
at the stage of service and in the abduction 
of the respondent, while they may indivi¬ 
dually have founded an application under 
sections 103 and 311, are here treated as 
parts and indicia of a whole.” It is clear 
that upon the facts narrated in the plaint 
before the learned Judges there were 
matters of fraud involved independent of 
and outside the scope of the proceedings 
for setting aside the ex parte decree. One 
of these matters evidently was the allega¬ 
tion that the service of notice was made in 
respect of a minor defendant upon a person 
who was not bis guardian at all. It is clear 
that a subsequent suit can only be main¬ 
tained if the plaintiff proves that, apart 
from the fraud alleged in the previous 
proceedings, there are other grounds of fraud 
which remain to be investigated : that is the 
purport also of the rulings uppo which 
the defendant-appellant before us relies, 
namely, Khirode Ghandra Roy v. Srimati 
AshutuUabee (3), Puran Chand v. Sheodat 
Rai (4), Niadar Mai v. Eaunak Busain (5), 
7ogamba Boi Ammani v. Arumuga 
Mudaliar (6), and Manindra Nath Mittra 


(1) (1901) 28 Cal. 475 = 5 C.W.N. 767 (P.C.). 

(2) (1902) 29 C-*l. 395 = 29 I.A- 99 = 6 O.W.N. 

473 = 4 Botn. L.R. 363 = 6 8«, 266 (P.C.). 
(8) (1915-1916) 20 O.W.N 845 = 35 I.C. 657. 

(4) (1907) 29 All. 212 = 4 A.L J. 6l = (l907) A.W. 
N. 81. 

(6) (1907) 29 All. 608 = (1907) A.W.N. 191 = 4 4. 
L J. 668. 

.(6) (1916) 3 M.L.W. 572=20 M.L.T. 126-11916) 
2M.W.N. 68=36 I.O. 128. 


V. Bari Mondal (7). 

The question, therefore, is what is the 
fraud that is alleged in the present suit ? 
Giving the fullest margin to the learned 
Vakil for the respondent, it does not appear 
to me that the plaint is founded on any 
other ground of fraud than that iu the 
matter of the service of processes, and 
that being so, the suit, in my opinion, 
cannot lie. 

The matter may be tested in another way. 
Supposing the suit is permitted to proceed, 
what will be the effect of the previous 
finding as to the service of the processes. 
It is contended on behalf of the respondent 
that the finding will not be res judicata 
although it may be strong evidence. 
Whether it is res judicata or not will depend 
upon the question whether a proceeding 
under Order 9, rule 13. Code of Civil 
Procedure, is a suit within the meaning of 
section 11 of the Civil Procedure Code. 
If it ha held that the proceeding being a 
summary proceeding is not a suit then the 
rule of res judicata will not apply. In that 
case evidence will be adduced by the parties 
upon the question of service. What will 
be the effect of a finding in favour of the 
defendants that service was in fact made as 
found in the previous proceeding ? In my 
opinion the finding will be a complete 
answer to the suit which will then have to 
be dismissed on the ground that the 
plaintiff', having been duly served with 
summons and not having appeared to 
contest the claim of the defendant No. 1, 
cannot now be heard to urge that the 
decree was improper unless he can show 
that by some contrivance on the part of 
the defendant he was prevented fronx 
placing his case fully before the Court. In 
other words ha must show that owing to 
some subsequent overreaching on the part 
of the plaintiff he was prevented from 
showing that the claim was fraudulent. It 
will not be sufficient to say that the claim 
was unfounded because every invalid claim 
is not necessarily a fraud upon the Court. 

A somewhat similar view was expressed 
by a division bench of this Court in Ram 
Narain Lai v. Tooki Sao (8). It is trua 
that in that case the point was whether 
obtaining a decree by purjured evidence 
was fraud which vitiated the decree but the 


ncao) 24 G.W.N. 133 = 64 I.O. 626. 

1920) 6 P.L.J. 269 -C.W.N. (1920) Pat. 98 
1 P.L.T. 119 = 68 I.O. 183. 
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principle upon which the Court; proceeded 
was that the fraud necessary to the success 
of the plaiobiff must ha a fraud practised 
upon the Court by a contrivance such as I 
have referred to above. 

Therefore unless the plaintiff can show 
that there were other grounds of frand, 
apart irom the service of processes, I think 
the suit cannot be allowed to proceed. 
Now upon this point the plaint is entirely 
silent and we have not been shown by the 
learned Vakil for the respondent anything 
which would justify us in supporting the 
order of remand passed by the Subordinate 
Judge and in thus protracting the litiga¬ 
tion. 

It is, however, urged by the learned 
Vakil for the respondent that leaving aside 
the prayer on the ground of fraud, he is 
entitled to maintain the suit on the ground 
that the decree does not in fact give any 
relief against the plaintiff. That is not one 
of the declarations asked for in the prayer 
portion of the plaint and having regard to 
the fact that the decree was one for declar¬ 
ation of title and confirmation of possession 
against all the defendants in tbe suit, it is 
difficult to see how the plaintiff can say 
that be is not in any way touched by the 
decree and that it is of no effect against 
him. It is quite clear that his suit is a 
suit to set aside a decree on She ground of 
fraud and it was accepted as such in the 
Courts below. It is too late now to assert 
that a different relief was asked for. 

The result is that the appeal is decreed 
with costs. 

Bucknill, J.I agree. 

Appeal allowed. 


1924 Patna 240. 

JWALA PaaSAD AND Ru33, JJ. 

Ramdey il Bam Narain —Plaintiff-Appel¬ 
lant. 

V. 

Bkairo Bux GouriduUa —Defendant- 

Respondent. 

S. A. No. 1238 of 1921, dated 29th June, 
1923, from a decision of Juvlioial Commis¬ 
sioner of Chota Nagpur, dated the 11th 
May, 1921, 

Contract Act, 8a. 78 and 107. 83.118,113. 

Gootraoi lo buy does Dot immodiately trausfer 
ownecehip bat only when goods ato foood by bayec 
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to be in good oondition or when be has aoospted 
them. 

Mr. A. K. Bay —for the Appellant. 

Mr. Bagho Prasad —for the Raspondent. 

Jwala Prasad, J. :—This appeal must- 
be dismissed. Tbe defendant contracted to 
purchase five bales of thread No. 12 count 
from Bala Buksh. The plaintiffs say that 
Bala Buksb acted as their agent in the 
contract in question. Tno contract took 
place on the 19tih August 1913. The 
defendant next day went to Bala Bak^h 
and wanted tbe goods in question. Ho 
was directed to take delivery from the 
plaintiffs’ godown. He sent his servant 
and on getting information from him himself 
went to inspect the five bales which were 
no doubt No. 12 count. He, however,, 
found the bales damaged and refused to 
accept all five, but offered to accept three 
out of the five. The plaintiff did not agree 
to this and tbe defendant therefore did not 
take delivery. Tde plaintiffs sold the pro¬ 
perties by auction according to the custom- 
of the firm in such matters and tbe price 
which they fetOhed at the auction sale was 
less than tbe price which under tbe contract 
with tbe defendant they expected to gat.. 
Tbe differeooa was Rs. 894 and the plain¬ 
tiffs therefore brought this action to recover 
the said sum under section 107 of tbo 
Indian Contract Act. 

Tbe learned Vakil on behalf of the apoel- 
lant says that tbe goods were ascertained 
and the sale was complete on tbe 19tb 
August, 1918 and that the sale was there¬ 
fore irrevocable.^ According to him the 
property passed to tbe defendant and tbe 
defendant was therefore not oomoetent 
to refuse to take delivery of the same* 
Oq tbe other band, it is conten ted 
on behalf of the respoodent that the 
goods were not ascertained ioasmueb as 
the five bales of thread were mixed up 
with other goods in the godown of the 

plaintiffs and until they were separated 
from those goods they could not be said 
to have been ascertained. Hu relies upon 
section 83 of the Indian Contract Ac*! and 
the learned Vakil on behalf of the appella^^ 
on the other band relies upon section 78 of 
the said Act. Both sides have cited author¬ 
ities iQ support of ttieir cooCantions. ThO' 
plaintiffs rely upon tbe ca-jes of Sho^i Mohayt 
Pal Ckaudhrt v. Nobo Kristo Pooiar (1). 


(i) (1879) 4 Ool. 108, 


1894 Patna janki kuer v. thakur rai (Das, J.) 


Brij Kumari v. Salamandnr Fire Insur¬ 
ance Oo. (2) aDd Kuttayan Ghetty 
V. Palaniappa Chetty (Sk Tbe defeodanb 
relies upon tbe cases of Mitcheal Reid (£ Co. 
V. Baldeo Das Ehettre U) andil. lule <£ Co. 
V. Muhammad Eussatn i5). Tbe Courts 
below have upheld the contention of tbe 
defendant and have held that tbe goods 
were unascertained. The case, however, 
turns upon tbe actual contract between the 
parties. Bala Buksb with whom tbe 
defendant entered into tbe contract is dead. 
Tbe defendant's case was that be bad 
agreed to purchase tbe goods on tbe condi¬ 
tion that they were to be in good travelling 
condition inasmuch as be was himself 
an agent and bad to send tbe goods to 
his principals who lived 80 miles away 
from Banobi where tbe plaintiffs reside 
and where the goods were at tbe time. 
He also says that be agreed to purchase 
tbe goods in " an undamaged condition", 
and in order to find out that tbe properties 
were undamaged and ht to be sent on to 
bis principal, he purchased tbe properties 
subject to " inspection and approval." 
Tbe learned Judicial Oommissiooer upon 
appreciation of the evidence in the case has 
held that tbe goods were purchased subject 
to tbe conditions stated above by tbe 
defendant, namely, that they were to be 
" undamaged " and “ in good travelling 
condition " and tbe purchase should be fur¬ 
ther subject to inspection and approval.” 
This is a finding of fact and is conclusive 
in second appeal. It has not been cbal* 
lenged and could not possibly be challenged 
in-second appeal; they are therefore con- 
elusive and binding upon us. Upon this 
finding there was no complete sale until 
there was an inspection by tbe defendant 
and approval by him. On inspection be 
rejected them. The lower appellate Court 
has found that " two of the bales bore 
marks of tampering and tbe gunny pack¬ 
ing bad been stitched and there was note 
in each bale underneath the place where 
the gunny cloth bad been marked. Tbe 
yarn was found in these bales to be loose." 
Therefore the defendant did not commit 
any breach of the contract and the appeal 
must fail. 

It the defendant’s case is true—and it 
has been found to be so—then tbe goods 

(3) (1905) aaOal, 816. 

(3) (1901) 97 Mad. 540. 

(4) (1888) 16 Oal. 1. 

(6) (1898) 31 Oal. 191-1 O.W.N. 71. 

1934 F/31 
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were not ascertained until they were 
inspected and approved of by the defendant. 
In this view of the case the Court below 
is rigbti in holding that the goods were 
unascertained. Under section 118 of the 
Indian Contract Act he had the right to 
refuse to accept the goods when tendered 
on the 19th August, 1918. At the same 
time even if the coiitiact was complete 
unconditionally on the 19bh August when 
Bala Buksh and the defendant agreed 
about the sale of the five bales of thread 
No. 12 count which were admitt-edly seen 
by the defendant, there was an implied 
warranty that the defendant would get in 
good condition the five bales of thread of 
No. 12 count. The goods which he was 
offered to take on tbe 19th August, though 
they answered the description inasmuch 
as they were the five bales of thread of 
No. 12 count, were nob in the condition in 
which these bales usually are to be found. 
There was apparent damage to the bales 
and the gunny bags: and tbe defendant 
could never have contracted to purobase 
the very five bales of thread of No. 12 
count which were lying in the godown of 
the plaintiffs in the condition in which 
they were. The contract was of a general 
nature with respect to the property known 
by a certain description. There is always 
to my mind an implied warranty that the 
goods will be such as are usually sold under 
that denomination and not in a damaged 
condition. Tbe defendant was therefore 
well within bis rights when ha rejected 
tbe goods. 

The appeal is therefore dismissed with 
costs. 

Hoss, J.:—I agree. 

Appeal dismissed, 

1924 Patna 241. 

Das and Macpheeson, jj. 

Janki Kuer —Appellant. 

V. 

Thakur Rai —Respondent. 

S.A. No. 1386 of 1921, decided on the 
26bh June, 1923, from a decision of the 
Sub-Judge, dated 6bh July, 1921. 

(a) Civ. Pro. Code, 0. 9* r. JS—Pejection of 
application does not bar a sut^ to set aside decree 
as fraudulent and also of proving incidentally non¬ 
service of summons. 

The fact that the plaintiff applied and failed to 
have an ec parte decree eet aside under 0, 9, r. 
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does Doi pceveDt him frocn maiokainiog an aotioD 
for e(‘ttirg a^ide (be decree on the ground of fraud* 
and iocide 'ally proviue, as an index of the fraud 
that eamcuons was uot served oo him in the 
previous suit. (29 Cal. 395, Foil.) [P. 342| 0. 2.] 

(b) Dccrte — Ex parte decree siting ost-ie— 
Fraud—When plaintiff mas presini in the previous 
suit he )Kusl prove fretad in reiifton to pro:eeding 
in the previoui suit but wJfre he wai absent and 
s«i( /tad no /o«nda(ion, suppression of summons 
may he presumed to be deliberate. 

Where there was appsaraooe by the plaintiS in 
the former suit, but in which the plaintifi neverthe¬ 
less contended that the decree in the former 6a»t 
was obtained by fraud: Bold, that clearly if sum¬ 
mons was served on the plaintiff in the former suit 
it could not be urged by him that there was initially 
an attempt to prevent him from making his 
defeno“. Consequently the endeavour to induce 
the Court to examine the propriety of the previous 
judgment must fail unless the Court is aatisfiad 
that there was some fraud in relation to the 
proceedings of the suit. This orinoiple has no 
beating on the case in which there was an 
attempt to prevent the plaintiff from making 
bis defence. The failure to serve summons on a 
defendant may be occidental ot^ deliber-kta ; and 
where the Court finds as a fact, that there was 
DO foundation for the suit itself, it is open to the 
Court to hold that the suppression of summons 
was deliberate with the object of snatching a 
decree from the Court in the absence of the 
defendant. [P. 243. Os. 1 and 2.] 

H. L. Nandkeolyar aod Jadubans Sakay 
—for Appellant. 

L. N. Sinha —for Respoodenb. 

Das, J.: —The appellant iogbibuted a rent 
suit, being suit No. 1392 of 1918 against 

the respondent on the footing that the rent 
payable by the appellant was produce rent; 
and on the lltb March, 1919, the respon¬ 
dent obtained an ex parte decree against 
the appellant. The appellant thereupon 
presented an application to have the ex parte 
decree set aside, but failed in the attempt. 
On the 22nd July, 1919, he instituted the 
suit out of which the appeal has arisen for 
setting aside the ex parte decree on the 
ground that it was obtained by fraud. 
The learned Judge in the Court below has 
found, first, that there was no foundation 
for the rent suit in the form in which it 
was instituted; and secondly, that summons 
in the former proceedings was not in fact 
served on the appellant. On these findings 
he came to the conclusion that the decree 
obtained by the appellant against the 
respondent on the 14th March, 1919, was 
fraudulent, and he has given the respondent 
a decree as claimed by him. 

Two arguments have been advanced 
before us on behalf of the appellant; first, 


that it was not open to the learned Judge 
in the Court below to find that summons 
in the former suit was not served on the 
respondent, having regard to the fact that 
the respondent, attempted to have the 
ex po.rte decree set aside under the provi¬ 
sions of Order 9, rule 13, and failed in the 
attempt; and secondly that it was necessary 
for the Court below bo find that there was 
fraud in relation to the proceedings of the 
suit before it could assume jurisdiction to 
examine the propriety of the previous 
judgment. 

So far as the first point is concerned, the 
argument in the form in which it has been 
advanced, is covered by the decision of this 
Court in the case of Jangal Chaudhuri 
V. Laljii Basban (1). For the reasons 
which I shall state presently, it ia 
unnonessary to consider whether the case 
of Jangal Chauduri v. Laljit Basban (1) 
was rightly decided. Speaking with all 
respect, it seems to me that that case 
does not recognize that it is not an issue in 
a suit to set aside a deoree on the ground of 
fraud whbCher summons was in fact served in 
the suit which resulted in the decree sought 
to be set aside. The questions which are 
agitated in an application made under 
Order 9, rule 13 may indeed form the 
subject-matter of an investigation in the 
suit itself, but, as Lord Robertson pointed 
out in Khagendra Nath Mahata v. Fran 
Nath Boy (2) such questions " are here 
treated as parts and indicia of a whole.” 
The main defence to the suit before their 
Lordships was that the action could not be 
maintained, because the plaintiff applied 
under section 108 of the Code to have the 
decree set aside, and the application was 
refused, and the plaintiff did not appeal 
against che refusal. No doubt the fraud in 
that case was much more violent than in 
the present case, but the degree or the 
comparative beinousness of the fraud 
perpetrated can make no difference to the 
point of law which is whether the fact 
that the plaintiff applied and failed to have 
an ex parte deoree set aside under Order 9, 
rule 13 of the Code prevents him from 
maintaining an action for setting aside 
the decree on the ground of fraud, and 
incidentally proving, as an index of the 
t raad^ tbafc sump aons was nofe served od 

(1) (1931) 6 P.L.J. 1-C.W.N. (1921) Pat. 3* 

1 P.L.J. 735 = 601.0. 124. 

(2) (1903) 29 Cal. 396 = 29 I.A. 99 = 6 0. W. N. 4f8 

=4 Bdw. L.R. 263 = 8 S». 266 (P.C.). 
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him in the orevioua suife. To this ques¬ 
tion, Lord Robertson gives an uobesitating 
reply : “ This is a ease ”, said his Lordship, 
generioally different from any whioh was 
or indeed could be determined under 
sections 103 and 311 of the Civil Procedure 
Code. Those sections limit the attention 
of the tribunal to speciho matters, and. 
instead of subjecting to enquiry the radical 
question now involved, they assume 
the existence of a real suit. But here the 
suit itself is attacked as a fraud; and the 
fraudulent and violent incidents of its 
progress as, for instance, at the stage 
of service and in tne abduction of the res¬ 
pondent, while they may individually have 
founded an application under sections 108 
and 311, are here treated as parts and 
indioia of a whole.” If I may suggest 
respectfully, it was recognized by the Judi¬ 
cial Committee that “ the radical question ” 
involved in such a suit as this could nob be 
determined by the Court in an application 
under Order 9, rule 13, and that the issues 
in the two suits are entirely different. 

But 1 do not intend to decide that point 
in this appeal. It is sufficient to say that 
we have nothing before us but the bare fact 
that the plaintiff endeavoured to get an 
€X parte decree set aside under Order 9. rule 
13 of the Code. To quote the words of 
Lord Hobbou&e in the case of Badha 
Baman Shaha v. Pran Nath Boy (3). " We 
are not bold what went on before the Court 
upon that occasion, and it is impossible to 
say that the matter now alleged as 
fraudulent matter came in anyway before 
the Court under the application which was 
made by virtue of section 108” (Order 9, 
rule 13 of the present Code). The case in 
Badha Baman Shaha v Pran Nath Boy (3) 
is exactly in point, and I must overrule the 
first argument which has been advanced 
before us. 

The other point is equally without 
substance. The learned Counsel has relied 
on various cases in which there was 
appearance by the plaintiff in the former 
suit, but in whioh the plaintiff nevertbe- 
less contended that the decree in the 
former suit was obtained by fraud. Clearly 
if summons was served on the plaintiff in 
the former suit, it could nob be urged by 
him that there was initially an attemnt to 
prevent him from making bis defence. 
Consequently the whole endeavour in 
these oases has been to induce the Court 


bo examine the propriety of the previous 
judgment and the Courts have declined to 
do so, holding, in my opinion, rightly, that, 
before they could do so, they must be satis¬ 
fied that there was some fraud in relation 
bo the proceedings of the suit. These cases 
have DO bearing on the present case in 
which there was an attempt to prevent the 
plaintiff from making his defence. The 
failure to servo summons on a detendant 
may be accidental or deliberate ; ?-ud 
where the Court finds, a.A a tact, that there 
was DO foundation for the suit itself, it is 
open to the Court to hold that the snppres- 
sion of summons was deliberate with the 
object of snatching a decree from the 
Court in tbo absence of febe defendant. 

I must dismiss this appeal with costs. 

Macpheriou, J.:—I also would dismias 
this appeal with costs. On the second argu¬ 
ment advanced in support of it I am in en¬ 
tire agreement with the view expressed by 
my learned colleague. As to the first argu¬ 
ment 1 am of opinion that apart from the 
decision of this Court in Jangal Chaudhuri 
V. Laiji Basban (1) the correctness of which 
I am, as at present advi9<;d, not prepared to 
doubt, tbo contention cannot prevail. 
Thera is soma authority for the view that 
even if the allegation in an unsuccessful 
application under Order 9, rule 13 has been 
uon-service of summons that point is not 
necessarily res judicata in a suit such as 
the plaintiff-respondent brought in this 
instance to have the ex parte decree set 
aside on the ground of fraud including 
fraudulent suppression of summons, when 
his application wan dismi:jsed for default 
without going into the merits. fSee Gxdah 
Sundariv. Indra Kumar (-4) at page 371.) 
Bub in the present inscance it is not 
even necessary to rely on that view; 
for there is no evidence whacever on 
the record of this litigation as to the 
contents of the appiioacion of the plaintiff- 
respondent under Order 9, rule 13, and 
as an applicatiim under that provision of 
law may be made on a ground other than 
non-service of summons, the first contention 
in this application is completely covered by 
the decision of the Juiicial Committee in 
Badharaman v. Prannath (3). 

Appeal dismissed. 


(4) (1909) 9 G.L.J. 367 = 13 C.W.N. 493 = 
6 M.L.T. 360=1 1.O. 86. 


(8) (1901) 38 Oal, 476=6 O.W.N. 767 (P.C.). 
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Das and Macpheeson, jj. 

Nand L^.l Mnhton and others —Plain- 
feiffs-Appellaote 

V. 

Dhanukdhari Alahton and others —Defen- 
dants-RespondeDts. 

S. A. No. 1461 of 1921, decided on 
2nd Augusfc, 1923, from a decision of 
District Judge Pahna. dated 1st August, 
1921. 

Evidence Act, S. 91—Orol evidence should 
not be given to prove umeg-st r^d partition agree- 
ment—Part petfcrviancA mar be proved where a 
sui/ for specific performance lies. 

Where a partition is tQad» bv an unregistered 
documont, oral eviu* nee is inadmissible in prove it. 
Bu' il fho patiiiion ha~ been noted upon by Ihe 
partie* to the otb.-'r’.'s knov.-le-ipF, pnrt r'rfrrm^DCO 
may be proved. Rm tbn i- to caaee in 

wbjob epioifio performance can be cDimed. As 
the Coort cannot eLi.arUin n suit for paf.ial parti¬ 
tion ppec;6c performance of an agre^ojent to 
partially pirH i'n c»r,no!, be olnimed. Hence part 
perfrrriiai ce cx r not he orrv''d where there baa been 
only no arrerm'nt o' partial pririition, but can be 
proved where the agreement has been one of entire 
parti'ion. (12 G.D.J. p-itlly tfllowLd and partly 
diet»ncui.-h fi ; J! Gh. D. 9aiiJ 8 A. C. 467, Foil.) 
[P. 245, C. 1.] 

K. S. Jayisu'ai and B. C. Sinha —for 
Appellants. 

Shiveshwar Dayal —for Respondents. 

Das, J.:—This p-ppeal arises out of a suit 
instituted by the appollants for partition of 
joint family properties. The only defence 
which we need cousider is that there was a 
previous partition and that the parties were 
in separate possession of their respective 
shares. The court of hrst instance believ¬ 
ing the case of the plaintiffs gave tbens a 
decree for partition. The lower appellate 
court has reversed the decision of the court 
of first instance and has dismissed the plain¬ 
tiffs’ suit with costs in both the courts. 

The definite case which was made by the 
defendants was tbattbe partition wascarried 
out by means of a document which was 
executed by the parties. It is conceded 
that the document upon which the defen¬ 
dants undoubtedly rely was not a registered 
document and the question which was 
argued in the lower appellate court and the 
question which has been argued in this 
court is that the document being inadmis¬ 
sible in evidence, the learned Judge in the 
court below should not have found partition 
on the oral evidence in the case. The 
learned Judge’s view appears to be this that 


the court of first instanoe did not refer ta 
the document and the document was as a 
matter of fact not admitted in evidence and, 
therefore, it was open to the defendants to 
succeed on the oral evidence especially as 
the plaintiff did not object to the reception 
of oral evidence. In my opinion the deci¬ 
sion of the learned Judge in the court below 
on this point is not correct. The point was 
conclusively established in the case of 
Upendra Nath Banerjee v. Umesh Chandra 
Banerjee (1). It was pointed out in that I 
case that when men agree to preserve 
by writing the remembrance of past events 
of which they wish to create a memorial 
either with a view to lay down a rule for 
their own guidance, or in order to have in 
the instrumer^t a lasting proof of the truth 
of what is written, the truth of the written 
acts must be established h> the acts them¬ 
selves, that is, by the inspection cf the 
originals. It was also pointed out that if 
the document was ioacmissible in evidence 
oral evidence was wholly inadmissible. So 
far as the first point which has been 
urged before us by Mr. Jayaswal is con¬ 
cerned, it must succeed. 

But the decision on this point by no 
means concludes the case. The learned 
Judge in the court below has come to the 
conclusion that the partition was acted 
upon between the parties and that the 
agreement to partition the properties has 
been carried into effect. It is well establish¬ 
ed that a partition may be found upon the 
actings of the parties though it may be that 
the act itself was not clothed in the forma¬ 
lities required by law. The English oases 
of Walsh V. Lonsdale (2) and Maddison 
V. Alderson (3) support the proposition. 
It has been laid down in numerous cases I 
that if there be a part performance by the I 
party seeking relief, and to the knowledge | 
of the other party, proof will be admitted I 
of the verbal contract in oases where an j 
action for specific performance would Ho* I 
But part performance is only an exception I 
to the plea of the Statute of Frauds in an I 
action for specific performance. Mr. Jayas¬ 
wal relies upon the case of Upendra Nath 
Banerjee v. Umesh Chandra Banerjee (l) 
in support of the proposition that the 

(1) (1910} 12 O.L.J. 25=15 C.W.N. 375 = 6 I.O. 

346 . 

(2) [1882] 21 Ch. D. 9 = 62 L.J.Ch. 2 = 46 Ii.T. 

868 = 31 W.B. 109. 

(3) [1889] 0 A.O. 467 = 69 L.J.Q B. 737=49 L.T- 

303 = 31 W.R. 820 = 47 J.F. 891. 



1924 Patna nand lal chaure i>. kesho prasad singh (Kulwact Sahay. J.) 245 


t 


y 





Boglish doobrioe of part performance is 
inapplicable feo a case where the parbition 
is carried oub by a document which is nob 
registered. But a careful reading of the 
decision of Mr Justice Mukerjee shows 
that that is not what that learned Judge 
intended to lay down in that case. That 
was a case where the plaiotiffs brought a 
suit for partition and the defence was that 
a portion of the property had been previously 
partitioned between the parties. In other 
words, the defendants relied upon the fact 
that there had been a partial partition of 
the joint family properties by agreement of 
the parties. Mr. Justice Mukerjee pointed 
out that a suit for partial partition would 
not lie in a Civil Court although such a 
partition could be carried out by agreement 
• of the parties outside court and as a suit 
' for specific performance would not lie iu 
respect of an agreement to partially parti- 
' tioD the joint family propertied, the 
eQuitable doctrine of part performance 
clearly had no application whatever, but in 
the case before us tbs defence is that there 
was a complete partition of joint family 
properties. In my opinion, the decision 
upon which Mr. Jayaswal relies has no 
application to the facts of the present case. 

The only other point that remains to be 
considered is whether there is a sufficient 
finding of the lower appellate court that 
the transaction between the parties was 
carried into effect. Mr. Jayaswal contends 
that the findings of the learned Judge in 
the court below do not warrant bis conclu¬ 
sion that there was part periormance suffi¬ 
cient to bring the case within the principles 
of Maddison v. Alderson (3). The learned 
Judge has referred to the oral evidence 
adduced by the defendants to show that the 
partition V7as carried into effect. It is quite 
true that he docs not discuss that evidence 
and if there was nothing else in. the judg¬ 
ment we would have to remand the case 
for a further consideration by the lower 
-appellate court. But the learned Judge has 
also referred to unimpeachable documentary 
evidence in the case. Now the documentary 
evidence shows that whereas before the 
partition the joint family properties stood 
in the joint names of the brothers in the 
<ihowkidari registers, after the partition 40 
highas stood in the name of the defendants 
and 12 bighas stood in the name of the 
plaintiffs. Now it mast be remembered 
that the case of the defendants is that the 
joint family properties of 52 bighas were 


partitioned between the two brothers in the 
proportion of 40 bujhas and 12 bighas, 40 
bfghas having been allotted to the defen- 
dauts» in eon'^ideration of their undertaking 
to pay the joint family debts, the arrears 
of ront due in rospect of the holdings and to 
maintain bis mother md the widow of the 
third brother who had nrodecca^ol her and 
to bear the c ^st of her ilanghter's marriage. 
The chowkidari registers show that subse¬ 
quent to t-be partition 40 bighas s'ood in the 
name of the defendants whereas 12 bighas 
stood in the name of plain iff. Mr Jayaswal 
contends that there are no dates in the 
chowkidari registers which would establish 
that subsequent to the partition 10 bighas 
stood in the name of tf o defendant and 
12 bighas in the name of the nlninliff. Bub 
that is the decision of the lea'-red Judge 
and it is not open to us to consider these 
different items of evidence in this Court. 
The documentary evidence is undoubtedly 
con.sistenb with the case of the defendant. 
Apart from the chowkidari registers, the 
learned Judge has referred to some docu¬ 
ments which show that the defendant paid 
off the ancestral debt which was due by both 
the parties aod also the arrears of rent. Al! 
the different documents completely support 
the case of the defendant that the agreemenb 
between the parties was carried into effect. 
In my opinion, wa are entitled to give the 
defendant relief upon the equities that 
arise out of the actings of the parties though 
it is quite impossible to give him any relief 
upon the document itself. I have come to 
the conclusion that the decree which has 
been passed by tbo learned Judge is right, 
although I do not agree with some of 
the views which he has expressed in his 
judgment. 

I would dismiss this appeal with costs. 
Maepherson, J. I agree. 

Appeal dismissed. 


1924 Patna 246. 

Das and Kolwant Sahay. jj. 

Nand Lal Ohaure and others —Defon- 
dants-Appellants 

V. 

Kesho Prasad Singh — Plaintiff-Bespon- 

deot. 

S.A. Nos. 1808 to 1824 of 1921, decided 
oa the 16tb August, 1923. against the 
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decisioD of the Sab-Judge Sbahabad, 
dated 30fch April, 1920. 

(p) Bengal Tenancy Ac/, Ss. 50 and 30 (a)’— 
E’lhancement nf r^nt^Entries m record-of-rights 
not ccnsis’ent with previous condi ion— Burden is 
shifted on the defendants. 

If tbu landlord succeeds in sbowioe that 
holdines, as recorded io ’he reocrd-of*right9, were 
not in exieieooe in tbo condition in which they 
were bo recorded, in the »Jreviot:9 yearp, the onus 13 
shifted on the delendant? to pr'-ve that their pre* 
Bent holdir.pa are made up of other boldioga which 
also have borne uniform tenial. [P. ^'47, C. 

[b) Civ. Pro. Code, S- 09 —Several eases tried 
together —Evidence—Trial Court dealing with ease 
separately-- Lower appellatf< Court dealing wi’.h all 
rases together —: aie was temanaed. 

Where ibt^ trial Court considered eaob case or 
group ol rases separately arid cirhii. with the 
eviderce relitmc to ibcsccas'p r greups ct cases 
separately, but. the lower appellate Court did not 
deal with each oi?e or group of cases separately 

Held, that the appeals were not prrperiv dealt, 
with by the lower appeUat-e Court. [P, -447. C. i.] 

B. B. Saraii —for Appellaobs. 

N. N. Sinha —for Respondent. 

Kulwant Sahay, J Theae 17 appeals 
arise out of as noany suits brought by the 
plaintiff‘respondent for enbancement of 
rent under section 30 (i) of the Bengal 
Tenancy Act on adjudication that the 
tenants, defendants, were occupancy- 
raiyats and not ruiyats at fixed rents as 
recordou in the record-of-rights. The 
defence ot the defendants was that their 
holdings were not occupancy holdings but 
that they were Sbarahmoaian tenants or 
tenants holding at fixed rates. They further 
raised certain pleas objecting to the 

enchanoenaenb under section 30 (6). even if 

it be held by Court that they were occu¬ 
pancy tenants. 

There were altogether 25 suits brought 
by the plaintiff, out of which four suits 
were dismissed on account of non-service 
of summons on the defendants. Four 
other suits were decreed by the Munsif on 
a finding that the tenants in tlmse suits 
were occupancy tenants and ibat the plain- 
tifl was entitled to enhancement of rent 
under section 30 (6) of the Bengal Tenancy 
Act. Those eight suits are not before us in 
these appeals and the present appeals relate 
to the remaining 17 suits in which the 
learned Munsif held that the tenants, 
defendants, were raiyats at fixed rates. On 
appeal by the plaintiff, the learned Subor¬ 
dinate Judge of Sbahabad has reversed the 


decree of the Munsif, and has found that 
the defendants were ooouanoy tenants and 
that their rents are liable to enhancement 
under section 30 ib' of the Bengal Tenancy 
Act. Against the decrees in these suits the 
tenants, defendants, come in second appeal 
to this Court. 

The learned Munsif in dealing with the 
issues a> to whether the holdings in the 
suits are holdings at fixed rate or occu¬ 
pancy holdings, held that the survey 
records were in favour of the defendants. 
He found that although the jamabandis- 
for the years 1246, 1248, 1267, 1268 and 
1280 Fasli produced by the plaintiffs 
showed that the holdings of the defend¬ 
ants, have not continued uniform either in 
area, or in the amount of rent payable by 
the defendants, yet from 1280 downwards 
and be has drawn the presumption 
raised in favour of the defendants by 
clause 2 of section 50 of the Bengal 
Tenancy Act. As regards the jarrui' 
bandis produced by the plaintiff, tbe 
learned Munsif remarked that in order to 
be of any evidential value, they require 
full corroboration from independent source, 
and this circumstance was wanting in 
the piceont case ; but having regard to the 
fact that the Patwari examined by the 
plaintiff gave genealogies of the defendants 
which were not challenged by the defen¬ 
dants, and to the fact that the defendants 
did not make any specific allegation 
that their lands in 1246 or 1248 were not 
as entered in the jamabandis and the 
entries in those jamabandis were not speci¬ 
fically challenged, he held that the jama- 
bandis could not be wholy discarded. He 
went in detail into the entries as regards 
each case, and he found that a large area 
of land went out of the tenant’s possession 
after 1248 Fasli; that the lands in tbe 
jamahandi of 1267 did not include any 
new lands which were nob tenancy lands 

in 1246 or 1248. He thought that there 

might have been re-adjustment or re-distri¬ 
bution of lands by purchase, etc., but no 
new land came in, which was not in the 
janiabandi of 1248. He observed that it 
was not the plaintiff's suggestion, nor was 
there any evidence to show that the 1248 
jamahandi was incomplete, and be remark¬ 
ed that this fact had an important bearing 
in the present case as the mere fact that the 
area of the tenants’ lands in 1267, or in 
any other subsequent year was higher than 
the lands in 1248 jamahandi, does not 
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establish the plaintiff’s ease. He was of 
opinion that the plaintiff had to prove in 
addition, that the increased area are lands 
of new settlement not acquired by purchase 
from other tenants, and he placed the onus 
on the plaintiff to prove that the excess 
area was a result of new settlement as the 
khatian was in the defendants’ favour. Then 
as regards the bhaoli lands shown in the 
earlier jamabandis against the names of 
some of the tenants, and the fact that 
while the bhaoli area in 1248 was 60 
bighas, in 1268 it was reduced to 18 bighas 
he held that these facts did not warrant 
the conclusion that all the bhaoli lands 
were commuted to nagdi and the bhaoli 
lands of 1246 or 1248 or any subsequent 
year was continued to be held by the self¬ 
same tanants in later years. The learned 
Munsif further held that mere alteration in 
area accompanied with alteration in land, 
as shown by jamabandi, proved nothing. 
Ho was of opinion that the plaintiff must 
prove increase in rent or in rates of rent 
and also that the previous bhaoli areas 
were, as a matter of fact, included in the 
later years’ boilings and that the lands 
were of new settlement. He then took up 
each case or each group of cases separately 
and ha found that the plaintiff bad failed 
to prove that the new lands were of new 
settlement. He was of opinion that it was 
possible that they were acquired by 
purchase. He further held that the jama- 
bandis show constant alterations in areas 
and rents but it was not shown that the 
old rent was enhanced, or that new lauds 
were settled. He further held that identity 
of the lands in dispute with those in the 
jamabandis bad not been established. He 
accordingly dismissed the 17 suits now in 
question. 

On appeal, the learned Subordinate Judge 
was of opinion that the landlord bad 
sufficiently rebutted the presumption raised 
by the entry in the vecon’-of-rights and 
under section 50 (2) of the Bengal Tenancy 
Act bv showing from jamabandis 

of 1246, 1248, 1267 and 1268 that in most 
of the oases the present nagdi holdings with 
the present were new creations and 

ID some oases there were conversions or 
commutations from bhaoli holdings He 
was also of opinion that the learned Munsif 
placed the onus on the plaintiff about 
matters which would be entirely within the 
special knowledge of the defendants them¬ 
selves, for instance, as regards purchase of 


old raiyati lands, etc. He held that the 
lamabandi of the earlier years, mentioned 
above, having rebutted the presumption 
arising in favour of tbe defendants, and 
the onus having been shifted upon the 
defendants tos how that their present 
holdings were made up of other holdings 
acquired by them by purchase or other 
means, which were also held at uniform 
rent, tbe defendants had failed to discharge 
the onus, and that, therefore, it must be 
held that they wore occupancy tenants and 
not tenants at hxed rents. 

In second appeal it has been argued 
on behalf of tbe appellants that tbe learn¬ 
ed Subordinate Judge bad not considered 
each case separately but has considered 
all tbe cases en bloc. Further, be bas 
not considered the fact that tbe jama¬ 
bandis were held by the Munsif not to 
have been proved according to law. 
Thirdly, that tbe presumption being in 
favour of the defendants, tbe learned 
Subordinate Judge has improperly thrown 
tbe onus upon them to prove new acqui¬ 
sitions by purchase or other means, or by 
commutation of bhaoli rents into nagdi 
rents. Now, although the learned Sub¬ 
ordinate Judge was right in bis view that 
once tbe plaintiff succeeded in showing 
that the holdings, as recorded in tbe 
record-of-rights, were not in existence in 
the condition in which they were so 
recorded, in tbe years 1246 or 1248 or 
1267 or 1268 tbe onus shifted on the 
defendants to prove that their present 
holdings are made up of other holdings 
which also have borne uniform rental, yet 
it must be said that tbe learned Subordi- 
nat Judge bas not properly considered the 
evidence adduced by the defendants. He 
merely observes that tbe onus was impro¬ 
perly thrown on the landlord about matters 
which would be only within tbe special 
knowledge of tbe tenant himself ; but be 
does not consider whether the onus which 
was on tbe defendants bas been discharged 
by them by tbe evidence produced. More¬ 
over, tbe learned Munsif considered each 
case or group of oases separately and dealt 
with tbe evidence relating to those oases or 
groups of oases. Tbe learned Subordinate i 
Judge has not dealt with each case or I 
group of oases separately and I am not i 
sure whether his attention was directed to 
the evidence adduced by tbe defendants as 
regards each case. Moreover, the learned 
Munsif observed that tbe plaintiff bad 
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failed to prove tbe identity of the lands in 
dispute with tbe lands in tbe jamabandis. 
Tbe learned Subordinate Judge does not 
deal with this point. No doubt be refers 
to tbe genealogies deposed to by the plain- 
fcifi's Patwari, but I am not sure whether 
by this be meant that tbe identity of tbe 
lands had been established. Having regard 
to these oiroumstanoes, I am of opinion 
that tbe appeals have not been pro¬ 
perly dealt with by tbe learned Subordi¬ 
nate Judge. I would, therefore, set aside 
bis decrees and remand tbe appeals to the 
Subordinate Judge for fresh bearing and 
disposal according to law. Costs will 
abide tbe result. 

Das. J.I agree. 

Appeals remanded. 
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Dawson Miller, c.j., and Kdlwant 

Sahay, j. 

Chand Ray —Appellants 

v. 

Bhagwati Charan Goswami —Bespon- 
deobs. 

S. A No. 7979 of 1921, dated 18bh June, 
1923, from a decision of Judicial Commis¬ 
sioner of Obota Nagpur, dated the 16th 
March, 1921. 

Chnta Nagpur Tenancy Act, S. S3—-Oraf/ record- 
of-rights is admiitible againU final record-of rights. 

Ooly the 6Dally publibhed reoord-oLright oarrien 
with it any presumption in its own favour. But 
this presumption is rebuttable and tbe draft reoord- 
of*rights and tbe proceedings leading to tbe final 
record may be put in evidence for rebutting the 
presumption in its favour. (55 I. 0 . 993 and 18 
O.W.N, 896, Expl) [P. 249. Ci. 1 and 2.] 

Gour Chand-^a Pal —for the Appellants. 

Bankim Chandra De —for the Respon¬ 
dents. 

Dawson MUler. C. J. This is an 
appeal on behalf of tbe plaintiffs from a 
decision of the Judicial Commissioner of 
Ohota Nagpur overruling a decision of tbe 
Additional Subordinate Judge of Hazari- 
bagb. 

The plaintiffs who are the respondents 
in this appeal are tbe landlords of certain 
lands of which the defendants, who are the 
appellants before Us, are the raiyats. 
These lands included certain tanks and 
embankments which are the subject-matter 
of the suit. The tanks and embankments 


were entered in the finally published record- 
of-rigbts in tbe name of the defendants and 
as part of their raiyati bolding. The plain¬ 
tiffs instituted the present suit claiming a 
declaration that tbe tanks and embank- 
meats formed part of their gair mazrua 
lands and that tbe defendants had no 
right or title therein. In the alterna¬ 
tive they claimed that if the Court should 
consider the defendants to be entitled 
to keep possession it might be adjudi¬ 
cated that tbe plaintiffs were entitled to 
get yearly four maunds of fish from the 
defendants by way of rent. Tbe plaintiffs’ 
case was, as appears from tbe judgments 
of tbe trial Court and tbe lower appellate 
Court, that these tanks bad been built by 
their predecessors in interest and that they 
had never formed part of tbe raiyati bolding 
of any tenant. They had been used for the 
purpose of tbe irrigation and the tenants 
bad with their permission used the water 
for that purpose but that tbe right in the 
tanks and embankments always remaindd 
with the landlords and bad not passed to tbe 
tenants as part of their raiyati holding. 
They further contended that in the year 
1908 they bad leased out these tanks to 
the defendants at a yearly rental of four 
maunds of fish. After the final publication 
of tbe reoord-of-rigbts, which described tbe 
tanks as part of tbe defendants' raiyati 
holding they bad ceased to pay their four 
maunds of fish yearly to the plaintiffs and 
hence this suit was brought. 

Tbe learoed Additional Subordinate 
Judge before whom tbe case came for 
trial dealt at length with tbe evidence and 
criticized very minutely tbe evidence given 
on behalf of the plaintiffs and eventually 
came to tbe conclusion that they had failed 
to make out their case and that tbe 
presumption arising from the record-of- 
rights bad not been rebutted. 

Tbe learned Judicial Commissioner on 
appeal also considered the evidence and 
came to tbe oonolusion that tbe 
Additional Subordinate Judge bad been 
hypercritical in his method of estimating 
the value of the plaintiffs’ evidence and 
ooQsidered that the evidence given on 
behalf of the plaintiffs was sufficient to 
rebut tbe presumption arising from tbe 
reoord-of-rights. He accordingly varied 
the decree of tbe trial Court and having 
found that tbe tanks in question bad m 
fact been let to tbe raiyats upon tbe terms 
of paying four maunds of fi^ ptr annwnt 
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he passed a decree in favour of the plain* 
tiffs to the effect that the tanks were to 
remain in the possession of the defendants 
but that they were liable to pay the agreed 
rent of four maunds of fish to the plaintiffs. 

From that decision the defendants have 
appealed and they contend that the learned 
Judge was wrong in law in coming to the 
decision at which be arrived. If the 
matter rested there there could be no 
question but that this appeal could not 
possibly succeed. The questions which the 
learned Judge had to determine on apneal 
were purely questions of fact and we are 
bound by his findings of fact. But it is 
contended on behalf of the appellants that 
the learned Judge went wrong in con¬ 
sidering at all what had taken place at 
the khanapuri and attestation stage of 
the preparation of the record-of-rights and 
in admitting as evidence for anv nurpose 
the decision of the Settlement Officer at 
the attestation stage. It is contended that 
having impronerly admitted this evidence 
and having been infiuenced by it in bis 
judgment his judgment cannot stand and 
that the case ought to go back again for 
re-bearing by the learned Judicial Com¬ 
missioner. In support of bis contention 
the learned Vakil for the appellants has 
relied upon certain cases [Sarup Rai v. 
Srikant Prasad (1) and Mt. Gulab Koer v. 
Bamratan Pande (2) and other similar oases] 
in which it would appear to have been held 
that the draft reoord-of-rights referred to 
in section 103 B of the Bengal Tenancy 
Act is not admissible in evidence at all. The 
corresponding section of the Ghota Nagpur 
Tenancy Act with which we are concerned 
in this appeal is section S3. The proposi¬ 
tion thus broadly stated, I think, goes 
further than is warranted. It is quite 
true that no presumption arises in favour 
of the correctness of the draft reoord-of- 
rigbts. Such a presumption only arises in 
favour of the finally published record, 
and where it is necessary to prove a fact 
such as the rent payable for a particular 
holding or any other fact recorded in the 
reoord-of-rigbts it is not sufficient to put 
in and rely upon the draft record as it is 
only the finally-published record that 
carries any presumption with it. and so it 
has been held that in order to prove facts 
of that nature the draft record-of-rights is 


(1) (1920) 1 P.L.T. 224-661.Q. 922. 
(3) (1911) 16 O.W.N. 696-27 1.0. 929. 
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not admissible for that purpose. This, 
however, seems to me to go very far short 
of holding that the draft record-of-rights 
prepared under the Bengal Tenancy Act 
or under the corresponding section of 
the Ghota Nagpur Tenancy Act is totally 
inadmissible in evidence for any purpose. 
The presumption arising from the record-of 
rights as finally published is a presumption 
which may be rebutted and, to my mind, 
it is perfectly legitimate to put in evidence 
the proceedings which led up to the finally- 
published record. In the present case it 
appears that there were disputes between 
the parties both at the khanapuri and at 
the attestation stage of the preparation of 
the record, and after those disputes the 
Settlement Officer made certain entries 
which appear in the draft record-of-rights. 
There is nothing in the case to show that 
after that record was prepared there was 
any further disoute hetweeo the parties, 
upon the question in issue in this case, 
under section 83 of the Ghota Nagpur 
Tenancy Act, and the argument is that 
the record-of-rights as finally published in 
fact contains an inaccurate entry of the 
actual rights of the raiyats. It appears 
from the evidence that at the attestation 
stage as the learned Judicial Commis¬ 
sioner has stated in his judgment, the 
attestation officer commenced bis order 
by stating that the tanks had been 
recently settled with Ghandrai and Ohan- 
drai had admitted nayment of money to 
the landlords for the tanks. He therefore 
directed that the tanks should be entered 
in the name of Ghandrai and there is 
apparently a note upon the draft record to 
the effect that this appears to have been a 
recent settlement. From the evidence in 
the case and from a consideration of what 
took place during the preparation of the 
record-of-rights the learned Judicial Com¬ 
missioner came to the conclusion that 
the plaintiffs b^d established their case 
and thot mo evidence was sufficient to 
rebut the presumption arising from the 
finally published record a nd having regard to 
what had actually taken place be conside¬ 
red that a slip had been made or that sonoe 
misapprehension bad occurred in the mind 
of the officer who entered up the record of 
rights as finally published and that it had 
not been fully appreciated what the attesta¬ 
tion officer had in fact decided upon the 
evidence before him. It is true that the 
attestation officer had ordered that the 
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tanks should be entered in the name of 
Chandra! bub bad bis intention been carried 
out they would only have been entered in 
the name of Cbandrai not ae part of hie 
raiyati holding but as held by him under 
the lease granted in 1908. In these 
ciroumstances it seems to me that the 
learned Judicial Commissioner was quite 
justified in considering from the verbal 
evidence in the case, coupled with the 
evidence of the attestation proceedings, 
that the plaintiffs’ case bad been made 
out and that the record'of-rights was 
wrong. I also think that he was perfectly 
justified in looking at the draft record 
which, as he pointed out, entirely corrobor¬ 
ated the plaintiffs’ case. For those reasons 
I think that this appeal must be dismissed 
with costs. 

Kulwant Sahay, J.:—I agree. 

Appeal dismissed. 
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Miller, o. j. and Mullick, j. 

Garabini Kamarxn and others —Appel¬ 
lants. 

v. 

Surji Narain Siiigh and others —Kes- 
pondents. 

L. P. A. No. 23 of 1922, decided on the 
16th August, 1923. 

Specific Belief Act, S. Transferee of portion 
ei non-har.fferable occupancy can mawtain suit for 
declaration that fi decree by a landlord against 
transferor for rent is fraudulent if he has suffered 
damage though he is not dispossessed. 

The traneferee of a pottion cf a noD-ltaoslerablo 
occupaDoy holding can sue iha landlords for a 
deolacatioD that a rent decree obtained by them 
against the tenants, the traoeferore of the 
plaintiffs, was fraudulent if the transferee has 
suflered actual damage or if ho has been obliged 
to deposit tbs decretal amount id a fraudulent rent 
suit to preserve bis property, (4 P.L J. 116, Bxpl.) 
[P. 261,0. 2.} ^ * 

(^l Pro. Code., 0. 47, r, 1—Incorrect 
exposition of lau> is not error or mistake apparent 
on face of record—Sufficient reasott must be 
ejusdem generis utUh previous grounds --Ignorance 
of ruling publishtd in authorised reports some 
months beiore trial is no sufficient cause. 

Tbe 6rst two grounds upon which a review is 
permissible under O. 47, r. 1, namely, the dijoovory 
ol Ltw and impotiant matter or evidence which 
could not after due diligence have been produced 
at the trial or some mistake or error apparent on 
the face ol the record do not apply to a case where 
the ground of review is that the judgment has 


proceeded upon an incorreot exposition of the law. 
The third ground namely, ' any other suffioient 
reason' mast be a reason sufBoient on grounds 
analogous to those previously specified. Where 
the review was granted upon the ground that the 
law relied upon by the Court had been modified by 
a subbcquent decision wbioh amounts to the same 
thing as a wrong exposition of the law. 

Beld, that it is not open to the applicants to 
argue ihai. tbs ground of review was an error od 
the face cf the record. 

Where a Full Bench decision of the High Court 
to which the trial Court was subordinate, was 
published in the autborieed law reports some four 
months before the trial, but was not adduced at the 
trial. Beld. that ignorance of this nature ought- 
not, )□ view of r. 1 of O. 47 to be allowed to 
be pleaded in support of an application for review. 
[P. 253. C. 1.] 

S. N. Gupta —for Appellants. 

N. C. Ghosh —for Respondents. 

Dawson Miller, C. J.:—The question 
for decision in this appeal is whether an 
order passed by the Munsif of Raghunaib' 
pur granting a review of a judgment and a 
decree reversing the decision previously 
arrived at can stand. 

The apoellants who are the plaintiffs- 
in the suit are the purchasers from tho 
recorded tenants of a 12 annas share in the 
latter’s non*tran?ferable occupancy holding 
the rent of which they allege was Bs. 14. 
The landlord sued the tenants who bad 
retained the other 4 annas in the bolding 
for arrears of rent of the whole bolding 
alleging the same to be at the rate of Bs. 31 
and obtained a decree and in execution bad 
the holding advertised for sale. The plain* 
tiffs were not parties to that suit. Before 
the sale took place, tbe plaintiffs instituted 
a suit before the Munsif oiaiming a dec¬ 
laration that tbe decree obtained by the 
landlords against the recorded tenants was 
collusive and fraudulent and should be set 
aside alleging that tho rent was not Bs. 31 
as decreed but Bs. 14 only. Pending the 
bearing of the suit they obtained an 
injunction staying the sale. The landlords 
and the recorded tenants from whom the 
plaintiffs bad purchased their 12 annas 
share in the holding were impleaded as 
defendants in that suit. 

The Additional Munsif to whose file the 
suit was transferred for trial decided that 
tbe decree was obtained by collusion 
between the landlords and tbe tenants but 
that tbe plaintiffs bad no cause of action 
as they had not been dispossessed and bad 
suffered no damage and were not entitled 
to apply for a declaration that a deored 
passed in a suit to wbioh they were not 
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parties was fraudulenl and collusive and 
should be set aside until they bad suffered 
some actual damage by dispossession, and 
as they had not been actually dispossessed 
of their property by sale in execution of 
the decree be considered that the suit was 
premature and not maintainable at that 
stage. For this proposition be relied upon 
the authority of Ganaiialh Satpathy v. 
Earihar Fandhi (1). The facts of that 
case were somewhat similar. The trans¬ 
ferees of a portion of a non-transferable 
occupancy bolding also sued tbe laud- 
lords for a declaration that a rent decree 
obtained by them against the tenants, tbe 

( transferors of the plaintiffs, was fraudu¬ 
lent It was not shown that the plaintiffs 
had suffered any damage by reason of tbe 
decree but it was said that they might be 
dispossessed if tbe decree were executed by 
sale of tbe bolding. It was not suggested 
that the plaintiffs in that case had at tbe 
time of suit suffered any actual damage by 
tbe decree beyond tbe apprehension of 
being dispossessed and it was held that as 
the landlords bad not up to that time 
dispossessed tbe plaintiffs and it was 
not known whether they would do so, 
tbe right to a declaration uodev -ection 42 
of tbe Specific Belief Act did not arise. 
In tbe course of tbe judgment it was 
stated : “ Here the landlords have not yet 
dispossessed the plaintiffs and it is not 
known whether they will do so. When 
that time comes it will be open to tbe 
plaintiffs to adopt such remedies as tbe 
law gives them but before that time comes 
tbe plaintiffs are not entitled to a decla¬ 
ration that a tenant alleged by tbe land¬ 
lords to be their tenant is not in fact kbeir 
tenant and that a decree obtained by tbe 
landlords against their alleged tenant is 
fraudulent. Having no legal title or 
interest which the landlords are concerned 
to deny, the plaintiiffs cannot invoke the 
operation of section 42 of tbe Specific 
Relief Act in this suit”. In a later case 
Aiarfo Singh v. Ram Ehelawan Sinha (2) 
decided by a Full Bench consisting of 
three Judges of this Court in 1918 
it was decided that such a suit was 
maintainable before the plaintiff had been 
dispossessed if in fact be bad suffered 
damage by tbe decree, and it was bald that 

(J) (1918) 6 P.L.W. 33a-C.W.N, (1919) Pat. 
999o48 1.0. 869. 

(91 (1919) 4 P.L.J. 116-0. W.N. (1919) Pat. 49 = 
49 1. 0..786 (F.B.). 


in so far as Gananath Satpathy v. Earihar 
Pandhi purported to decide (1) that even 
if the transferee has made a deposit or 
(2) even if tbe transferee has suffered actual 
damage by an infraction of his legal 
rights, irrespective ci whether pecuniary 
damage has been sustained or not, such 
transferee cannot maicfcain an action to 
attack the fraudulent decree, tlie decision 
was incorrect. I agree that, if the trans¬ 
feree has suffered actual damage or if he 
has been obliged to deposit the decretal 
amount in a fraudulent rent suit to 
preserve his property, which comes to 
much the same thing, be would be entitled 
to maintain an action to attack the decree 
as fraudulent, but I do not consider that 
tbe judgment in the earlier case, in which 
I as a member of the Bench concurred, 
intended to lay down the proposition 
attributed to it by tbe Full Bench decision. 
However that may he the Full Bench 
decision was not drawn to the attention 
of tbe learned Munsiff and he dismissed 
the suit upon tbe ground that the plaintiff 
bad at the date of its institution suffered 
no damage as be bad not been dispossessed 
and bad no cause of action. Tbe present 
suit was tried on tbe lltb June 1919. The 
Full Bench case was decided in December 
1918 and was reported in tbe authorised 
reports on tbe 28ib February following. 
There was no reason therefore why with 
ordinary care tbe decision should not have 
been drawn to tbe attenlion ot tbe Court 
by tbe defendants’ pleader. 

There was no appeal from the additional 
Munsif’s decision but tbe appellants applied 
on the 20th June in tbe Court of the 
additional Munsif for review of judgment 
stating that tbe Court bad dismissed the 
suit as not being maintainable on tbe basis 
of a decision, which had been subsequently 
overruled by a Full Bench decision of the 
same Court. The application for review 
then proceeded as follows : '* It will appear 
from tbe facts above stated that the present 
suit is maintainable. At tbe time of the 
trial of the suit petitioners could not place 
tbe aforesaid Full Bench ruling before the 
Court as they were not aware of it. It is 
therefore prayed that the aforesaid Full 
Bench ruling may be referred to and that 
the suit may be decreed after setting 
aside the order of dismissal.” The ofiQce 
of additional Munsif having been abolished 
the applioation was heard by the permanent^ 
Munsif in August 1919. 
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The learned Munsif allowed the applica¬ 
tion for review on the ground that hie 
predecessor had committed an error 
of law. He considered that Order 47, rule 1 
of the Civil Procedure Code was wide 
enough to include such a case. Having 
arrived at this conclusion he considered 
the etfoct of the Fall Bench decision in 
Asarfo Singh v. Bam Khelawan Sinha (2) 
and found that as the landlords by collusion 
with the tenants had obtained a decree for 
a rate of rent higher than the actual rate 
this afforded sufficient ground in itself to 
give the plaintiffs a cause of action and 
passed a decree in their favour declaring 
that the decree obtained in the rent suit 
was fraudulent and collusive and should be 
set aside. 

The defendants appealed to the 
Subordinate Judge who held first, that no 
appeal lay from the decision of tbe Munsif 
and secondly that the Munsif was right in 
holding that tbe suit was maintainahle. 

A second appeal was preferred to this 
Court which was heard by Adami, J., who 
held that an appeal lay against the order 
granting tbe application for review and 
secondly that the production of an authority 
which was not brought to the notice of tbe 
Judge at the hearing and which lays down 
a view of the law contrary to that taken 
by the Judge was not a sufficient ground 
for granting a review. He considered that 
the decision of tbe Privy Council in Chaju 
Bam V. Neki (3) concluded the matter and 
allowed tbe appeal. From that decision 
tbe present appeal has been preferred to 
this Bench by tbe plaintiffs. 

It was contended in tbe first place that 
Order 47, rule 7 of the Civil Procedure 
Code, which limits the grounds upon which 
an order granting an application for review 
may be objected to in appeal precluded the 
respondents from questioning tbe propriety 
of the order in this case and secondly, that 
the decisions of the Munsif and of tbe 
Subordinate Judge on appeal accurately 
interpreted tbe law as laid down in Asarfo 
Singh v. Bam Khelawan Singh (2) and 
applied it to the facts of this case. Under 
Order 47, rule 7, apart from any question of 
limitation, the only grounds upon which it 
is permissible to object to such an order 

(3) 1993 P.C. 112 = 3 Lab. 127 =>49 I.A. 144=-30 
M.L.T. 295 = 16 M.L.W. 37 = 26 O.W N 
697 = 3 P.L.T. 436 = 17 P.W.R. 1922 = 94 
Bom. L.R. 1288 = 36 O.LJ. 459 = 43 ll.L.J. 
333 = 41 P.L.R. 1922 = 73 I.O. 666 (P.O.). 


are that tbe application is in contravention 
either of the provisions of rule 2 or of tbe 
provisions of rule 4 of the Order, Rule 2 
does not apply. By rule 4 proviso (5) it 
is provided that no such application shall 
be granted on the ground of discovery of 
new matter or evidence which the applicant 
alleges was not within his knowledge or 
could not be adduced by him when the 
decree or order was passed or made 
without strict proof of such allegation. 
Before considering tbe effect of this rule it 
is necessary to bear in mind that rule 1 of 
tbe Order lays down tbe grounds upon 
which a review of judgment may be 
applied for by a person aggrieved by the 
decree or order. These are (a) the dis¬ 
covery of new and important matter or 
evidence which after the exercise of due 
diligocce was not within his knowledge or 
could not be produced by him at the time 
when the decree was passed or order made, 
or «5) on account of some mistake or error 
apparent on the face of the record, or (c) 
for any other sufficient reason. It was 
contooded that rule 4 did not apply as the 
ground of the application in this case was 
a mistake or error apparent on the face of 
the record and not the discovery of new and 
important matter or evidence. It is neces¬ 
sary to consider therefore whether where 
the judgment sought to be reviewed is 
based upon a wrong application of the law 
this constitutes a mistake or error apparent 
on the face of the record. There are un¬ 
doubtedly decisions of tbe Courts in India 
which support the view that a wrong appli¬ 
cation of tbe law constitutes an error on 
the face of tbe judgment. See Sharup 
Chand Mala v. Pat Dassee (4). There are 
also cases which lay down that the produc¬ 
tion of a binding authority which was not 
placed before the trial Court amounts to 
the discovery of new and important matter 
of evidence but those decisions are by no 
means uniform. It is not necessary to 
consider them in detail as the whole 
question has, in my opinion, been finally 
settled by the decision of tbe Judicial Com¬ 
mittee of the Privy Council in 1922 in the 
case of Ckhajju Bam v. Neki (3). In that 
case their Lordships examined the case-law 
on the subject in India which they found 
to be oonffioting and they held that tbe 
first two grounds upon which a review is 
permissible under Order 47, rule 1, namely, 


(i) (1687) 14 Cal. 637* 
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the discovery of new and imporkant matter 
or evideooe which could not after due 
diligeoce have been produced at the trial 
or some mistake or error apparent on the 
face of the record did not apply to a case 
where the ground of review is that the 
judgment has proceeded upon an incorrect 
exposition of the law. They further held 
that the third ground namely, any other 
sufficient reason must be a reason suffi¬ 
cient on grounds analogous to those pre¬ 
viously specified. In the present cases 
the review was granted upon the ground 
that the case law relied upon by the 
Munsif had been modified by a subsequent 
decision which, in my opinion, amounts 
to the same thing as a wrong exposi¬ 
tion of the law. In view of the recent 
decision of their Lordships of the Privy 
Council it is no longer open to the appel¬ 
lants to argue that the ground of review 
was an error on the face of the record. In 
fact the ground upon which the application 
for review was based was that the petition¬ 
ers were not aware of the Full Bench rulin" 

« J 

of this Court and could not place it before 
the Munsif at the first trial. Even assum¬ 
ing that this were a legitimate ground of 
review which the Privy Council has decided 
is not so, it could only be justified on the 
ground of the discovery of new matter or 
evidence and an order granting a review on 
such grounds is clearly appealable under 
Order 47, rule 7 coupled with rule 4 of the 
same order. That rule provides that the 
application shall not be granted on such 
grounds without strict proof either that the 
new matter is not within the knowledge of 
the applicant or could not be produced by 
him when the decree or order was passed or 
made. In the present case no such proof 
was given. Indeed it would be impossible 
to prove that a Fail Bench decision of the 
High Court to which the trial court was 
subordinate, published in the authorised 
law reports some four months before the 
trial, could not have been adduced at the 
trial. If in fact the decision was not with¬ 
in the knowledge of the petitioner or bis 
pleader, ignorance of this nature ought 
not, in my opinion in view of rule 1 of 
Order 47 to be allowed to be pleaded in 
support of an application such as the pre¬ 
sent. It follows therefore that the order 
granting the review upon the ground as¬ 
signed was altogether irregular aud ought 
never to have been made and in appeal it 
osn be set aside. 


Moreover, although it is not perhaps 
necessary io view of the above finding to 
decide the point, I am of opinion that in 
the present case, even on the assumption 
that the decree was obtained by collusion 
between the landlords aud the tenants the 
plaintiffs having at present suffered no loss 
the action was not maintainable and the 
facts of this case are nob governed by the 
decision of the Full Bench in ^5ar/o Singh 
V. Ram Khcbman Singh (2) a decision 
which was based upon the finding that the 
plaiutiff in tliJit suit had suffered loss by the 
wrougful and collusive act of the defen¬ 
dants. 

In my view the judgment of the learned 
Judge of this Court was right and should be 
affirmed. 1 would dismiss this appeal with 
costs. 

I would add. however, that our present 
decision must nob be taken as in any pre¬ 
judicing the plaintiffs’ right to take such 
steps as may be open to them to challenge 
the validity of the decree in the rent suit, 
if and when their rights should be infringed 
or their possession assailed. At present! 
it is nob known whether the landlord 
defendants will or will not attempt to 
deprive the plaintiffs of possession. 

Mullick. J.:—Defendants 2aDd 3 are the 
recorded tenants of an occupancy bolding of 
which the defendant No. 1 is the landlord. 
Defendants 4. 5, 6 and 7 arc said to be un¬ 
recorded tenants who have an interest in 
the holding jointly with defendants 2 aud 
3. The plaintiffs have purchased a twelve 
annas share in the holding from defendants 
2 and 3 and allege that the rental of the 
holding is Bs. 14 per annum but 
that the defendant No. 1 in collusioD with 
defendants Nos. 2 and 3 obtained a decree at 
the rate of Es. 31 per annum in execution 
of which he caused the holding to be 
attached and proclaimed for sale. The 
plaintiffs thereupon brought a suit in the 
Court of the permanent Munsif of Baghu- 
nathpur for a declaration that they bad 
purchased the Jamal right to the extent of 
twelveannas inthe holding and praying that 
the sale should be declared collusive and 
fraudulent and that an injunction should 
be issued restraining the defendant No. 1 
from executing the decree. The suit was 
transferred to the Additional Munsif of 
Baghunathpur who dismissed it on the 
llth June 1919 on the ground that the 
plaintiffs had shown no cause of action. 
An application for review was then filed' 
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before the Additional Mansif but upon 
bis court beiog abolished the application 
was heard by the permanent Munsif who 
on the 22iid of August 1919 set aside the 
decree of the Additional Munsif. The 
ground for the reversal of the decree was 
that the Full Bench decision of this Court 
in Asarfo Singh v. Bam Khelawan Singh l2) 
had overruled Gananaih Saipathy v. 
Earihar Pandt (1) upon which the Addi¬ 
tional Munsif had acted and that the 
mere passing of a collusive decree was a 
sufficient cause of action. On appeal the 
Subordinate Judge of Manbhum affirmed 
this decree and the defendant No. 1 there¬ 
upon appealed to the High Court and on 
the 3rd of July, 1922, Mr. Justice Adami 
decreed the appeal on the ground that the 
permanent Munsif bad acted without 
jurisdiction and upon insufficient grounds 
in reviewing the judgment of the Additional 
Munsif. He accordingly restored the decree 
of the additional Munsif and the present 
Letters Patent Appeal is 6led by the plain¬ 
tiff against the judgment of the learned 
Judge. 

Now the first question is whether it was 
open to the learned Judge of this Court to 
examine the sufficiency of the grounds upon 
which the permanent Munsif of Eaghu- 
nathpur granted the review. It is cootend- 
ed that when a Court grants a review bis 
order can be objected to only for the 
reasons eounoerated in rule 7 of Order 47 
of the Civil Procedure Code either by an 
appeal against the order or by any appeal 
against the final decree. Here it is 
contended that as the review was not 
granted on any of the grounds ^a), (5) and 
fc) enumerated in the first clause of rule 7 
but because there bad been an error 
apparent on the face of the record or for 
some other sufficient reason the order was 
final and could not be attacked in appeal. 

It is clear that as the application for 
review was presented to the additional 
Munsif in the first instance and was beard 
by the permanent Munsif after the court 
of the additional Munsif was merged in 
the court of the permanent Munsif there 
cannot have been any breach of rule 2 of 
Order 47. 

If the review was granted on the ground 
of discovery of new and important matter 
and if strict proof was not given of the fact 
that the matter was not within the 
knowledge of the applicant when the order 
was passed, then there was a breach of 


rule 4 and it was open bo the Court which 
beard the appeal from the final decree to 
determine whether or not strict proof had 
been given. The learned Judge of 
this Court has held that the discovery of 
the decision in Asarfo Singh's case was 
not new matter within the meaning of 
rule 1 and in this view I agree. The decision 
of their Lordships of the Privy Council in 
Ghhajju Bam v Eehi (3) seems to me to 
conclude the point. 

It is next necessary to examine the con¬ 
tention that if the decision in question was 
not new matter then the Munsif must 
have granted the review on the ground 
that there was an error apparent on the 
face of the record or for other sufficient 
reason. 

Now Chhajju Barn's case makes it clear 
that the sufficient reason must be a reason 
sufficient on grounds analogous to those 
previously specified in rule 1 and there¬ 
fore the appellant is compelled to argue 
that an order granting a review on the 
ground of an error apparent on the face of 
the record cannot be attacked in the appeal 
against the final decree. If he succeeds 
on this point wo are precluded at the out¬ 
set from examining the propriety of the 
order. 

Now in section 376 of the Civil Proce¬ 
dure Code of 1859 (Act VIII of 1859) 
it was enacted that an order refusing or 
granting a review shall be final. That 
however did not preclude the party affected 
from objecting to the review in his appeal 
against the decree {Joogul Kishore Singh 
v. Oogur Narain Singh (5). Next the 
Civil Procedure Code of 1882 while enact¬ 
ing that an objection against an order 
granting a review on the groun 1 of a 
contravention of section 624 which now 
corresponds bo rule 2 of Order 47 or of 


rule 


seccion niio wnicn corresponds to 
taken either by an appeal against the 
order or in an appeal against the final 
decree did nob take away the right of the 
appellant to object to the order on the 
ground that the court had acted without 
jurisdiction, nor has the present Civil 
Procedure Code made any alteration in 
the law in this respect. 


If therefore the Munsif granted the 
review on the ground that there was an 
error apparent on the face of the record it 
was open to the Court which heard the 


(5) 8 W.B. 483. 
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appeal against the final decree to oonsidsr 
the oorreotness of his decision in this 
matter. 

It was open therefore to Mr. Justice 
Adami to consider the propriety of the 
order. 

In my opinion it cannot be said that the 
additional Munsif committed an error 
apparent on the face of the record by 
following the decision of a Division Bench 
in Gananath Satpatky’s case. Even if it 
were assumed that the Full Bench decision 
in Asarfo’s case directly overruled the 
decision of the Division Bench still that 
would not be a sufficient ground for review, 
and the proper remedy of the aggrieved 
party was to appeal against the decree. The 
decision of their Lordships of the Privy 
Council in Chajju Barn's case concludes 
this point. As a matter of fact the Full 
Bench did not overrule the Division Bench 
in any way. I agree therefore with 
Mr. Justice Adami that the order granting 
the review was improperly made. 

On the merits also the decision is correct, 
for in my opinion the plaintiffs have no 
cause of action. 

The position of a transferee of a portion 
of a non>tranferable occupancy holding is a 
peculiar one. He has a right to possession 
as against the whole world but the landlord 
is not bound to receive rent from him nor 
to recognize his existence in any litigation 
between himself and his recorded tenant. 
He is not a necessary party in a suit for 
arrears of rent or for enhancement of rent 
and he cannot since the latest Full Bench 
decision upon this point in this Court 
deposit the arrears under section 170 of the 
Bengal Tenancy Act so as to save the 
holding from 8ale= He may according to 
the Full Bench ruling in Dayamoyee v. 
Ananda Mohan (6) apply under Order 21. 
rule 90, G.P.O., to have the sale set aside 
on the ground of irregularity but he cannot 
sue the landlord for a declaration that a 
decree obtained by him against the recorded 
tenant is void except upon showing that 
he has actually suffered damage by the 
landlord’s act. I can find nothing in the 
Full Bench decision in Asarfo Singh v. 
Bam Khelawan Sinha (2) which justifies 
the view that a suit would lie against the 
landlord if bis decree against the 


16) (1916) 41 Cal. 172-18 O.W.N. 971-90 O.L.J. 
52-97 I.G. 61 (F.6.). 


tenant had failed to cause damage to the 
transferee. 

It is contended that even if be cannot 
prove damage the transferee’s suit will 
lie under section 42 of the Specific Belief 
Act. Now it is undoubtedly true that the 
transferee has a legal right in immoveable 
property, that is to say, a right to remain 
in possession. It may be also admitted 
that be has a right to such possession 
upon payment of a certain rent to the 
recorded tenant, but what has the land¬ 
lord done which can be construed as 
a challenge to the transferee’s right. It 
is said that by obtaining decree for 
Hs. 31 instead of Hs. 14 the landlord 
has proclaimed to the world that the true 
rental is Rs. 31 and that he has thereby 
oast a cloud upon the title of the trans¬ 
feree. The answer is that the landlord 
has no concern with the transferee and 
that the fact that he has obtained a 
collusive decree against the recorded tenant 
at Bs. 31 per annum is no declaration that 
the transferee is liable to pay to the record¬ 
ed tenant an enhanced sum, It cannot be 
said that the landlord has denied the right 
or is interested in denying the right of a 
person of whose existence be is not even 
aware, and no case has been shown to us 
in which a declaration has been given to 
a transferee simply on the ground that 
the landlord has obtained a collusive 
decree against a reoordei tenant. In my 
opinion the suit of the plaintiffs is prema¬ 
ture for the recorded tenant mav satisfy 
the decree before sale. Reliance has been 
placed by the respondent upon a decision 
of this court in Lala Brahmdeo Lai v. 
Sheo Prasad Lai (7). In that case the 
transferee had been allowed to deposit the 
decretal amount under section 170 of the 
Bengal Tenancy Act and under the provi¬ 
sions of section 171 he had acquired a 
mortgage lien upon the holding and had 
taken possession of the same. The land¬ 
lord was bound to receive rent from the 
transferee till his mertgage Hen was dis¬ 
charged and be was brouglit into direct 
relationship with him. The landlord there¬ 
after brought a collusive suit at an enhanced 
rental against the original tenant and it 
was held that the transferee was competent 
to bring a suit for a declaration that the 
decree was collusive and not binding upon 

him^___—-- 

(7) (1917) 9 P.L.J. 661 —C.W.N. (1917) Pat. 222 — 1 
P.L.W. 674-41 I.O. 237. 
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Id that case the tracsferea's right to keep 
possession of the bolding upon payment of 
the existing rent was directly challenged by 
the landlord’s collusive decree and the case 
fell strictly within the provisions of section 
42 of tbe Specific Belief Act. In tbe pre> 
sent case the transferee bad no such mort¬ 
gage lien and I cannot see that tbe landlord 
has in any way denied bis right or that he 
is interested in denying it. 

I think therefore that tbe decree of tbe 
Munsif issuing a permanent injunction 
upon the landlord prohibiting him from 
executing his rent dscree is wrong and the 
decree of the additional Munsif in tbe first 
instance was right. 

Tbe result tbeiefore is that the judgment 
of Mr. Justice ^dami must be affirmed and 
the appeal dismissed with costs. The 
contesting defendant will get hie costs 
throughout. 

Appeal dismissed. 


1924 Patna 266. 

Adami, j. 

Mir Dildar AH and others —Judgment- 
debtors-Petitioners 

V. 

Kusum Kumari and another Decree^ 
holder —Opposite party. 

Civ. Eev. No. 105 of 1922, decided on 
the 18bh December, 1922. 

Bengal Tenan' y Act. S. 174—Judgment'debtoris 
not bound to pay coU of copy ol decree and of 
ieparale vakalamama for execution—Being misled 
by a Court cUrk as lo amount is no excuse to 
judgment-debtor—Judgment debtor can claim relief 
if his mistake has been caused by Court's neglect. 

A judgment-debtor lailiog to deposit full amount 
oannot claim relief on tbe ground that be bas been 
misled b; a oierk ol the Court as to tbe amount to 
be paid. He oan do so if the mistake is not as to 
one of the oimponent parts of tbe costs but in 
reokoning up tbe costs and if he has had nothing 
to go upon ezoept the acoount given by the execu¬ 
tion oletk, tbe executing Court itself not having 
stated what tbe amount of oosts were. (16 O.W.N. 
736, Foil. ; 1 P L.T. 450. Disf.) 

If the judgment-debtor has been prejudiced by 
the negleot of the Court to let him know that the 
amount be had deposited was insufficient, he oan 
claim relief. It is tbe duty of tbe Court to 
announce the amount of tbe oosts, (U6 Cal. 449 
Foil.) [P. 257, Cs. 1 and 3.J 

S. M. Mulhek —for Petitioners. 

Bai T. N. Sakai —for Opposite party. 

Adami, J. :— The facts of this case have 
been detailed in my order remanding tbe 


oase for report by the learned Munsif. It 
is only necessary to state that tbe judg¬ 
ment-debtor bad time up to the 20th of 
August to deposit the decretal amount with 


costs in order to set aside the sale. On the 
18tb of August he put in a petition asking 
the Court to receive the said deposit in order 
that the sale might be set aside. On that 
date the court granted him permission to 
deposit tbe full decree money with com- 
pensatioa and the judgment-debtor then 
deposited Rs. 390-13-6, and the Executing 
Court entered in tbe order-sheet. 

Judgmeni-dettor deposited full decree money 
with costs and compensation ; put up on tbe date 
fixed for orders. ” 


The date fixed for orders was the 21st of 
August which had been fixed for the con¬ 
firmation of the sale. On the 22Qd of 
August t'ne deoree-bolder filed a petition 
stating that the full decree money and 
compensation bad not been deposited and 
thereupon the judgment-debtor asked for 
time until the 24th August. On the 24th 
of August the judgment-debtor petitioner 
stated that be bad paid tbe full amount and 
costs but that he bad come to learn that 
Bs. 10 was still due and asked for permission 
to deposit that amount. Thereafter, the 
learned Munsif considered tbe question 
whether tbe sale could be set aside on receipt 
of tbe extra sum of Bs. 10; be came to tbe 
decision that, as tbe full deposit had not 
been made within the time prescribed by 
section 174 of the Bengal Tenancy Act, tbe 
sale could not be set aside under that 
section. 

When the case first came before me there 
was uncertainty whether in fact the amount 
deposited on the 18bh August by the peti¬ 
tioner was insufifioient and the Munsif was 
asked to report after making enquiry. His 
report has been received and he shows that 

the amount was short by Rs. 9-0-3. It is 

argued that the Munsif has been mistaken 
in entering certain items in his account of 
the costs. The case of Baghubar Dayal 
Sukul V. JaduNandan Missir (ij hasbeen 
relied on, and that shows that it was net 
incumbent on the judgment-debtor to 
include within the costs the amount spent 
by the decree-holder in obtaining a copy of 
the decree and that a separata vakalatnavui 
was not necessary in execution proceedings. 
It is clear under that ruling that tbe Mon- 
sif wrongly included the amount of 



U) (1911) 16 'O.W.N. 736-16 O.L.J. 89*19' 

I. C. 365. 
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K 0 .1*9-0 forobtaiDing a copy of the decree 
and Re. 0-8-3 in respect of the vakalatnama, 
but, even so, the dedaobion of these amounts 
would not bring the sum deposited up to 
the amountof the other itemsin the account. 
It is clear then that when the deposit was 
made, the amount required by the provi¬ 
sions of section 174 of the Bengal Tenancy 
Act was nob paid in. But I think in the 
present case one must look to the general 
circumstances of a case. The judgment- 
debtor, when permitted todeposit the decre¬ 
tal amount wibh costs and compensation, 
wont bo the execution moharrir who drew 
up an account and showed that the amount 
paid in by the judgment-debtor petitioner 
was correct and it was on the basis of that 
account that the sum of Rs. 390 13 6 was 
deposited. It is true that the petitioner 
could not protect himself by a mistake made 
by the execution moharrir, for the execution 
moharrir, was not authorised bo officially 
acquaint the judgment-debtor with the 
amount to be paid. As I mentioned in my 
previous order, there are many oases, both 
of this and other Courts, to the effect that 
a judgment debtor cannot claim a relief on 
the ground that be has been misled by in¬ 
formation given by a clerk of the Court. 
But in the present case no order had been 
passed by the Court as to what the costs 
were ; the judgment-debtor came well 
within the time allowed for the deposit 
and obtained the permission of the Court 
to deposit the amount and not only that, be 
obtained an order in the order-sheet from 
the Court that be bad deposited the full 
decree money with costs aud compensation. 
He was, therefore, permitted to believe he 
bad paid the full amount until after the 
time allowed for the deposit bad elapsed, 
when the decree-holder came forward and 
pointed out that the amount was not 
sufficient. Now, an executing Court is 
lacking in the due discharge of its duty in 
eoterDaining any application to set aside a 
sale until it has satisfied itself that the 
statutory conditions provided by sec¬ 
tion 174 of the Bengal Tenancy Act have 
been fulfilled. This has been laid down. It 
was the duly of the executing Court, before 
entering in the order-sheet that the full 
decretal amount with costs and compensa¬ 
tion bad been deposited, to satisfy itself 
what were the costs to be paid by tbe judg¬ 
ment-debtor and it appears that tbe Court 
took no trouble to find out wbat those 
costs should be before making its order. 

1934 P/33 


Owing to this neglect of duty, the petitioner 
was lulled into security ; the amount short 
was not very great, and had a proper inquiry 
been made, the judgment-debtor would have 
been able to make up the deficit within 
tbe time allowed. Jenkins. J., in the case 
of Gkundi Charan Mandat v. Banke 
Behary Lai Mandat (2) said: 

"In my opinion it is essential to the 
respondent’s success that it should be 
established that he has been prejudiced by 
the act of the Court and that tbe mistake 
which had been made is attributable to 
that act; " 

and I think that in tbe present case it 
has been established that the petitioner 
judgment-debtor was prejudiced by the 
neglect of the Court to let him know that 
tbe amount he had deposited was 
insufficient. It was clearly the duty of the 
Court to announce what the costs were. 
The case of Sarjoo Prasad Missir v. 
Nanoo Rat (3) has been relied on ; but that 
case is distinguishable in this that there 
tbe judgment-debtor had failed altogether 
bo deposit the 5 per cent on the purchase 
money which is required by tbe Act. Id 
was nob a mistake in one of the component 
parts of the deposit. It was pleaded in 
that case that the non-inclusion of this 
5 per cent was due to a mistake made by the 
execuDion clerk and it was found that tbe 
petitioner in that case ooulJ nob rely on a 
mistake of an execution dork as an 
excuse for nob paying the 5 per cent 
deposit. In the present case the execution 
clerk had made a mistake in reckoning up 
tbe costs, and the petitioner had nothing 
to go upon except the account given him 
by the execution clerk, the executing 
Court itself not having stated what the 
amount of costs were. 

I think that, in all jusfcice, tbe applica¬ 
tion of the petitionersbould be granted and 
that the sale should be set aside. I, there¬ 
fore, direct that tbe sale be set aside, tbe 
petitioner depositing tbe amount still in 
deficit. 

Application allowed. 


(3) (1899) 36 Cal. 449 = 3 O-W.N. 203 (F.B.). 

(3) (1916) IP.L.J. 469 = 3 F.Ii.W. 48-86 1.0. 779, 
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Miller, o.j. and Kulwant Sahat, j. 

Jagannath Sao — Judgmenfc-debfcor- 
Appellanb 

V, 

Debi Prasad Dhandhania — Dacree- 
holder-Respoodent. 

App. from Ori. Order No. 127 of 1922 
decided on the Slafc May, 1923. from an 
order of the Sub-Judge, Bhagalpur, dated 
7bh April. 1922. 

Civ. Pro. Code, 0.21, r. 50—Does not apply 
to decree charging property, 

Order 31, r. 30 applies only to a simple money 
decree not aSeoting any epeoifio immoveable pro¬ 
perty. 

Therefore if the decree created a charge upon any 
property aod directed the same to be sold in a 
oertain event which has happeoed, no attachment 
is necessary lor the execution of the decree. 

Narendra Nath Sen —for Appellanti. 

G. S. Prasad and Jadubans Sakai —for 
Bespondent. 

Facts: —The decree-holder had obtained 
a compromise decree against the judgment- 
debtor. This decree charged certain 
properties for its due fuldllment and provid¬ 
ed for their sale in case of default. The 
default was made. The decree-holder then 
applied for a sale of the property charged. 
The judgment-debtor objected that an 
attachment under Order 21, rule 30, should 
precede sale of the property in execution. 
The Subordinate Judge who heard the 
objection decided that in view of the terms 
of the decree there was no necessity for 
attachment. The judgment-debtor then 
appealed to the High Court. 

Dawson Miller, C.J.—After reciting 
the facts bis Lordship continued:— 

It seems to me that in a case of 
this sort, where the decree gives effect 
to a charge on the property and orders 
the property to be sold in the event 
of the instalments not being paid, it is 
altogether unnecessary that the procedure 
mentioned in Order 21, rule 30, should be 
carried out. That procedure is only appli¬ 
cable in the oases of a decree for the 
payment of money, that is to say, cases in 
which there is no decree which affects any 
speoiffo immoveable property. In such 
oases before any specific immoveable 
property belonging to the judgment-debtor 
can be the subject of sale in satisfaction of 


the decree, it is necessary that the property 
should first be attached. In the present 
case, however, the decree itself provides 
for the saio of this very property in the 
event of the instalments not being paid 
and the decree is in fact something more 
than a decree for the payment of money. 
It is not only a decree directing the payment 
of money but it is a deoreo directing that 
in the event of non-payment certain pro¬ 
perty belonging to the judgment-debtor 
shall be sold. The form of the decree is 
very similar to that in a mortgage decree. 
It is clear that in mortgage-decrees it is 
not necessary to attach the property and 
the reason for that is that the form of the 
decree in a mortgage suit itself directs that 
the property shall be sold. So here the form 
of this decree which created a charge upon 
the property directed that the property in 
question should be sold in a certain event 
which has happened. In my opinion 
Order 21, rule 30, has no application to a 
suit like the present, and the decision of 
the learned Subordinate Judge was right. 

The appeal is dismissed with costs. 

Kulwant Sahay, J.—I agree. 

Appeal dismissed. 


* * 1924 Patna 258 (2). 

Miller, o.j. and Kulwant Sahay, j. 

Raghn Singh —Plaintiff-Appellant 

v. 

Krishna Deyal Gir —Defendant-Bes¬ 
pondent. 

App. from Ori. Order No. 134 of 1992, 
decided on feho 29th Mav. 1923, from an 
order of the Sub-Judge. Gaya, dated 20feb 
May. 1922. 

Civ. Pro. Code, 0- 47, r. l—Review cannot 
be claimed on the ground that certain etidenee has 
not been epecifically mentioned in the judgment. 

Reason for review must be analogous lo the two 
grounds of review mentioned immediately before, 
in the rale. Therefore the mere faot that a Judge 
has not in terms referred to oertain of the evidence 
in favour of one party or the other is not a suffieie^t 
reason for granting a review, (3 Lah. 137, Poll) 
[P. 259. 0. 1-3 

Sambhu Saran —for Appellant. 

Sailendra Nath Palit and Kailaspati-' 
for Bespondent. 

Facts ;—In an appeal from a trial Court 
the Subordinate Judge did not in hi^ 
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decision refer in terms to two documents 
which were in favour of the defeated party. 
But he gave reasons for arriving at his 
conclusions of fact. One of the members 
of the defeated party applied to the 
successor of the Judge for review, which 
was granted for the above reason ; thereupon 
the appeal to the High Court was made. 

Dawson Miller, C. J.— His Lordship 
recited facts and observed :— 

It seems to me that the ground alleged 
is not one which comes within the purview 
of Order 47, rule 1. The only ground 
upon which a review can be obtained 
according to Order 47 is the discovery 
of new and important matter or evidence 
which, after the exercise of due diligence, 
is not within the applicant's knowledge or 
could not be produced by him at the tinao 
when the decree was passed or the order 
made, or some mistake or error apparent 
on the face of the record or for any other 
sufficient reason. It has been decided by 
the Judicial Committee in the case of 
Chhajju Bam v. Neki (!) that the words 
“ any other sufficient reason ” in that order 
mean a reason sufficient on grounds at least 
analogous to those specified immediately 
previously. It follows from that that these 
words "any other sufficient reason” are 
nob of a wide and general application so as 
to give the Court a discretion in such oases 
whether to allow a review or not. The 
reason there indicated must be some reason 
analogous to the two grounds of review 
mentioned immediately before. It seems 
to me that the mere fact that a Judge has 
nob in terms referred to certain of the 
evidence in favour of one party or the other 
is not a sufficient reason entitling that party 
to come before the Court subsequently and 
seek bo have a review of that judgment. 
It is undoubtedly a matter which might be 
urged in appeal, if any appeal were permis¬ 
sible on questions of fact; but I think it 
would be stretching the language of the 
order too far bo say that the mere fact that 
certain evidence has not been speoifioally 
mentioned in the judgmeot is a good reason 
within Order 47, rule 1, for granting a 
review. 

In my opinion this appeal must succeed, 
the order of the learned Subordinate Judge 

(1) 1922 P. 0. 112 = 3 Lab. 127 = 49 l A. 144 = 30 
M L.T. 295 = 16 M.L.W. 87 = 26 C.W.N. 
697 = 8 P.L.T. 436 = 17 P.W R. 1922-24 
Bom. L.B. 1238-86 O.L.J. 469 = 43 MX.J. 
832-41 P.L.R, 1922 = 72 I.C. 566. 


of the 20!;h of May. 1922. will ha set aside 

and the decree which is reversed will be 
restored. 

The appellant is ontibled to his costs 
from the respondent, Mihanb Kriehna 
Deyal Gir, who has appeared. 

Kulwunt SSiliuy, J,:—I agree. 

Appeal allowed. 
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Das and Kdlwant Sahay, jj, 

Sant Ptasad SiiiQh —Djcrea-holder- 

Appellanb. 

V. 

Sheodut Singh —Judgment-debtor-Res¬ 

pondent. 

A.0.0. No, 149 of 1922, decided on the 
7bh May, 1923, from an order of the 
District Judge, Saran, dated 4th April. 
1922. 

(a) Provincial hisolvency Aci, 8.2(1) (d)^Joint 
family property is not property. 

Joint family property is not “property” wiihin 
the meaning of 8. 2 (1) Id) whioli vesta in the 
Court or in a Receiver under 8. 28 on the making 
of an order of adjudication. {39 All. 437 ; 41 I. A, 
lie, Foil.) [P. 261. C. 2,] 

(b) Proutneiaf Insolvency Act, 8. 'JS-^No leave 
of Court is necessary to proceed against receiver, 

A Keooiver. in insolvenoy proceedings, is nob in 
the sams posii-ion as a Receiver in a suit. Hie 
position is that, of an assignpe in bankruptoy, and 
it is well settled that it is not neoessary for a patty 
to obtain the leave of the Court to proceed against 
a Receiver appointed under the provisions of the 
Provincial Innolvenoy Act of 1920. (30 0. L J, 
515, Fo«.) [P. 260, 0. 1.] 

fo) Provinciaf Insolvency Act, 8. 47—Creditor 
may relinquUh security or value of it or enforce it 
but until relinquishei Court cannot sell and give 
him only priorifjy, 

A aeoured creditor may do one of three things : he 
may enforoe bis security and prove for the balance 
that may bo due to bim ; or he may relinguiab bis 
seourity for the general bo(^7 of oreditors, and 
prove (or the whole debt that may be due to bim 
or ha may value his seourity, and receive a divi¬ 
dend for the balance that miy bo due to him, 
subjeot to the right of the Court to redeem the 
seourity, He may also ignore the losolvenoy 
Court altogether, in which case he must be content 
only with his seourity, and will be debarred from 
claiming any dividenil, if his seourity should prove 
to be insufficient. 

Where a creditor has not elected at any time to 
relinquish his security lor the general body of the 
oreditors. Court cannot direct that the property 
should be sold and that creditor should merely be 
given priority in the payment of the debts* 
[P. 261, C. 1.] 
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(d) Rfceiver^~Duty of Court-^Court Uself must 
decide imfortant matters between insoiveni and 
hody of creditors. 

A contention raising a very important matter 
between the insolvent and the general body of 
creditors ehoold be decided by tbe Conrt and not 
by an offiosr that may be appointed by tbe Court. 
[P. 263, C. 1.] 

Lakshmi Kant Jha and 3ar Narayan 
Prascid —for Appellant. 

Nirsu Naraiyt Sinha and Eeghunandan 
Prasad —for Respondenta. 

Pas, J.—Tbe parties have entirely mis¬ 
understood tbe provisions of the Provincial 
Insolvency Act, 1920. and tbe result is 
that there has been a serious failure of 
justice in this case. 

The appellant obtained a mortgage 
dercree against Shew Dutt Singh on tbe 
19th February, 1917. Sometime in 1918, 
Shew Dutt Singh 61ed bis schedule in 
insolvency and, on the 7th January, 1919, 
a Receiver was appointed under tbe pro¬ 
visions of tbe Provincial Insolvency Act 
to take charge of tbe properties of the 
insolvent. Having obtained the mortgage 
decree, the appellant caused Ibe mortgaged 
properties to be sold ; but on the objection 
of tbe Receiver the sale was set aside. 
It appears that the appellant did not make 
tbe Receiver a party to tbe execution 
proceeding3#and tbe result was that tbe sale 
was properly set aside. 

On tbe 24th January, 1921. tbe appellant 
filed a petition in the Insolvency Court. 
He stated in his petition that he desired to 
have tbe properties sold and he asked for 
permission of the Court to add the Receiver 
as a party to the execution proceedings. 
In my opinion tbe appellant entirely mis¬ 
conceived his remedy. A Receiver, in 
insolvency proceedings, is not in tbe same 
position as a Receiver in a suit. His 
position is that of an assignee in bank¬ 
ruptcy, and it is well settled that it is not 
necessary for a party to obtain the leave 
of tbe Court to proceed against a Receiver 
anpointed under tbe provisions of the 
Provincial Insolvency Act of 1920 [see 
Amrita Lai Ghose v. Narin Chandra 
Ckakravarti (1) ]. 

As I have stated the appellant applied 
for leave to continue tbe execution pro- 
oeediogs against the Receiver. Thereupon 
tbe learned District Judge called upon tbe 
Receiver to appear and to show cause why 
tbe exe ouMon proceedings should not be 

U) (1919) SO O.Ii.J. 516=»5d I.O. 978. 



continued as against him. Tbe Receiver 
appeared and objected to the execution 
proceedings. On the 22Qd of April, 1922# 
the learned District Judge passed an order 
directing the Receiver to take possession 
immediately of the property of the 
insolvent and to have it sold for the 
benefit of the creditors, and he directed 
that the appellant should be given priority 
in the payment of the debts. In my 
opinion tbe learned Judge was not right in 
passing tbe order which be did pass. It is 
well established that a secured creditor 
stands on a different footing from that 
which is ordinarily occupied by unsecured 
creditors. The position of a secured creditor 
is dealt with in section 28, paragraph (6) 
and section 47 of tbe Provincial Insolvency 
Act. Section 28 provides that on the 
making of an order of adjudication, the 
whole of the property of the insolvent shall 
vest in the Court, or in a Receiver, and 
shall become divisible among the creditors, 
and that thereafter, except as provided by 

tbe Act, no creditor to whom the insolvent 

is indebted in respect of any debt proveable 
under the Act shall, during the pendency 
of tbe insolvency proceedings, have any 
remedy against tbe property of tbe insol¬ 
vent in respect of tho debt, or commence 
any suit or other legal proceedings, except 
with tbe leave of tbe Court and on such 
terms as tbe Court may impose. Para¬ 
graph (6) provides as follows : 


(6) Nothing in ihie Sfictirn shall affeot tbe power 
of any secured crediicr to realise or otherwise 
deal with hi? security, lu Ihe same maortr ae be 
would ha^e been entitled to realise or deal witb it 
if this section bad not bceu passed. 

Paragraph {6i is very emphatic in provid¬ 
ing that the provisions of tbe Provincial 
Insolvency Act should not in tbe least 
touch a secured creditor who is entitled to 
realize or deal with tbe security in any 
way be chooses UDbam|.ered by tbe provi¬ 
sions of tbe Provincial Insolvency Act. 
Section 47 provides as follows: 

{1| "Where h secured creditor realises bis eeoarity, 
he may prove for the balance due to him, after 
deducting tbe net amount realised, 

(3) Where a secured creditor relinquishes hta 
seourity for the general bent fit of tbe oteditors, he 
may prove for bis whole debt. 

13) Where a secured orcditor does not either 
realise or relirqoish bis security, he ehall, before 
being entitled to have bis debt entered in the 
schedule, state in his pccof the particulars of h>a 
security, and the value at wbioh he assesses it. 
and shall be entitled to receive a divideud only lit 
respect of the balance due to him after dedocting. 
the value ao assessed. 
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(4) Where a aeourlty ia eo valued, the Court 
may at any time before reaUeation redeem it on 
payment to the creditor of the aesesaed value. 

(6) Where a creditor, after having valued hie 
seourity, subaequeotly realiaea it, the net amount 
realised shall be subtituted for the amount of any 
'Valuation previously made by the creditor, and 
shall be treated in all reepeots as an amended 
valuation made by the oroditor. 

(6) Where a secured creditor does not comply 
with the ptovisioDS of this seittion, he shall be 
excluded from all share in any dividend. 

Speaking broadly a secured creditor may 
do one of three things : he may enforce 
hia security and prove for the balance that 
DQay be due to him ; or he may relinquish 
hia security for the general body of 
creditors, and prove for the whole debt 
that may be due to him; or be may value 
his security, and receive a dividend for the 
balance that may be due to him, subject 
to the right of the Court to redeem the 
security. He may also ignore the Insol¬ 
vency Court altogether, in which case he 
must be content only with his security, 
and will be debarred from claiming any 
dividend, if his seourity should prove to be 
insufficient. 

Now, in the proceedings which are 
before us, it does not appear that the 
appellant elected at any time to relinquish 
his security for the general body of 
the creditors. That being so, the 
learned District Judge bad no jurisdic¬ 
tion to direct that the property should 
be sold and that Sant Prasad Singh should 
merely be given priority in the payment 
of the debts. It is of course open to the 
appellant to coneent to the property 
being sold in the Insolvency proceedings, 
but we do not find that the appellant, at 
any time, consented to the properties being 
sold by the Insolvency Court, or that be 
surrendered his seourity in favour of the 
general body of creditors. In my opinion 
the order of the learned Judge, dated the 
22nd April, 1922, in so far as he directed 
the Receiver to take possession of the 
mortgaged properties and to sell the mort¬ 
gaged properties, is wholly erroneous. 

But the difficulty does not end here. 
On the 7fch of September, 1921, Mussammat 
Anupa Kuer, the wife of the insolvent, on 
behalf of her minor children, filed an 
objection, the object of which was to have 
three-fourths share of the properties wholly 
exonerated from any liability. She alleged 
in ber petition that her husband was 
a man of immoral character and was 
addicted to every sort of vice and that 


the money borrowed by him was not 
for the benefit of the joint family, and that 
the shares of the minors had not vested in 
the Receiver and could not ha sold by the 
Receiver. Stopping here for a moment, it 
is necessary to point out that if the position 
taken up by the infants be at all right, then 
nothing at all has vested in the Receiver. 
Under the Provincial Insolvency Act pro¬ 
perty is defined to include any property 
over which or the profits of which any 
person has a disposing power which he may 
exercise for bis own benefit. Section 28 
of the Act provides that on the making of 
an order of adjudication the whole of 
the property of the insolvent, that is 
to say, property as defined in the Act, shall 
vest in the Court or in a Receiver as pro¬ 
vided in the Act and shall become divisible 
amongst the creditors. The question then 
arises, did the insolvent have any property 
at all which could vest in the Receiver, 
assuming that the infants are right, that the 
family was a joint Mitakshara family ? If 
the minors are right in their contention, 
there was nothing in the possession of 
the insolvent over which, or the profits of 
which, be bad a disposing power which be 
could exercise for bis own benefit. If,there- I 
fore, this issue be decided in favour of the 
minors then it must follow that, not the 
three-fourths share of the properties, bub 
the entiretv must be exonerated from all ' 
liability. No doubt there is a line of oases I 
long before Scthu Earn, Chandra's case (2) I 
was decided by the Judicial Committee I 
which held that the member of a joint I 
Mitahshara has an interest which I 
is capable of passing to a Receiver upon I 
insolvency; but Scum Earn Chandra's I 
case (2) authoritatively decides that that I 
view can no longer be maintained. If we I 
are therefore to uphold the decision of I 
the learned District Judge, dated the 4tb I 
April, 1922, it would be necessary for us I 
to direct that the entirety of the property 
that has vested in the Receiver be | 
exonerated from all liability. • 

We have now to consider the propriety 
of the order of the learned District Judge 
of the 4th April, 1922. I have already stated 
that on the 7th September, 1921, Mussam¬ 
mat Anupa Kuer, on behalf of her minor 


(3) (1917) 89 All. 487 = 44 I.A. 126 = 31 O.W N. 
698-1 P.LW. 667-16 A.LJ. 437-19 
Boro. L.R. 498 = 26 O L.J. 1-33 M.L.J. 
14-(1917) M.W.N. 439 = 23 M.L.T. 33=6 
M.L.W. 318 = 891.0. 360 (P.O.). 
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childreD, ^ied a petition claiming that 
three-fourths of the property should ha 
exonerated from liability, The learned 
District Judge thereupon called upon the 
Receiver to report on the objection filed by 
Mussammat Anupa Kuer. The Receiver 
took evidence and came to the conclusion 
that the contention of Mussammat Anupa 
Kuer was right and he recommended to the 
learned District Judge that three-fourths 
should be excluded from sale. The learned 
District Judge, without considering the 
matter at all, (for there is nothing in 
the short order which be has passed which 
shows that be judicially considered tbe 
evidence which was laid before tbe 
Receiver) accepted the report of tbe 
Receiver and exonerated the shares of 
tbe minor children from sale. 

I It is always desirable that a contention 
of this nature should be decided by tbe 
Court and not by an officer that may be 
appointed by the Court. The question 
raised on behalf of tbe minors was a 
question of paramount title and therefore 

1 a question raising a very important 
matter between the insolvent and tbe 
general body of creditors. It was, in my 
opinion, necessary that the learned District 
Judge himself should have disposed of the 
matter. I am therefore unable to uphold the 
order of the 4th April, 1922.1 would accord¬ 
ingly set it aside, remand the matter to the 
learned District Judge, and direct that he 
do proceed to deal with it himself* So far 
as the appellant is concerned, be is entitled 
to pursue bis remedy in tbe way be desires, 
either without the assistance of tbe Insol¬ 
vency Court, or under the provisions of 
the Provincial Insolvency Act. 

We make no order as to costs. 

Kuiwant Sahay, J.I agree. 

Oase remanded. 

* 1924 Patna 262. 

Mullick and Bdcknill, jj. 

Shachari Peari —Appellant 

V. 

Bam Kishori Kuer —Respondent. 

P. A. Nos. 170 and 185 of 1922, from an 
order of Additional District Judge of 
Darbbanga, dated tbe 26th May, 1922. 

Civ. Pro, Code, 0. 34, r, 6—Transfer of 
Property Act creates a charge on specific properties—- 


Decree is ezecutabU against other properties if 
charged properties are exhausted. 

Where meiateoaDoe ie awarded to a Hindu widow 
by a decree whiob charged specific properties for its 
payment, tbe decree may be executed against 
other properties in tbe event of tbe exhaustion of 
tbe charged ones, provided that tbe other properties' 
sought to be proceeded against belonged to tbe 
widows’s husband. No application under 0. 34, 
r. 6, Code of Civil Procedure is requisite. 
[P. 263, 0. 1.] 

Ja7iak Kishore —for the Appellant. 

Noresh Chandra Sinha and Sunder Lai, 
—for the Respondent. 

Facts :—The facts necessary for the 
report were as follows:—The respondent 
had a maintenance decree charging certainof 
the properties left by her late husband. The 
charged properties were exhausted before 
tbe decree could be fully satisfied. In tbe 
last execution proceeding the respondenti 
prayed among other things that tbe appel- 
lant, one of the judgment-debtors, having 
some property belonging to her husband, 
tbe respondent was entitled to have her 
decree satisfied out of that property. The 
Additional District Judge held that a 7 annas 
2 gandas share of a Mauza Keotgavan, 
belonging to the estate of the respondent’s 
husband was in possession of tbe appellant 
and that it was liable for sale in satisfaction 
of respondent’s decree. Judgment-debtor 
appealed. 

Mullick, J.:— [His Lordship recited' 
facts and proceeded] :— 

The first objection taken is that the 
decree as it stands cannot be executed. It 
is contended that tbe decree is a mortgage- 
decree and, as the properties charged have 
already been exhausted, tbe only remedy 
open to the decree-holder is to take out an 
order under rule 6 of Order 34, lb is con¬ 
tended that the decree, being a mortgage 
decree, it cannot be executed as a personal 
decree against the judgment-debtor. Now 
it is quite clear on the authority of Ashutosh 
Banerjee v. Lukhimojii Debya (1) that it ia 
no't necessary for the decree-holder to bring 
a fresh suit for maintenance. In the decree 
of the 8th March, 1911, there was Dot 
merely a declaration of the right to main- 
tenanoe bub also a direction that the 
arrears of maintenance payable at certain 
dates were to be realized from the judgment- 
debtors and the Court decided that the 
arrears were to be charged upon certain 
properties. Now that was a decree enuring 
for tbe duration of the decree-holder’s lij^ 

(1) (1892) 19 Cal. 139 (F.B.). 
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and it is open to her to execute her present 
claim for arrears of maiDtenance without 
bringing a fresh suit. 

As for the contention that, being a 
mortgage'deoree it cannot be executed as a 
simple money decree, the argument pro¬ 
ceeds on a fallacy. The decree is clearly not 
a mortgage decree. The mode of execution 
is partially that provided for the execution 
of mortgage decrees, but the charge in this 
case was a lien not antecedent to the decree 
but created by the decree itself and there¬ 
fore it cannot be said that there was any 
mortgage on the property or that the decree 
is a true mortgage decree. In my opinion, 
the decree-holder can, at any time after the 
mortgage properties are exhausted, proceed 
to execute the decree against the properties 
which belonged to her husband and are in 
the possession of the judgment-debtor. 
In effect an application, under Order 34, 
rule 6, would not he miifcorially different 
from the application which has been 
made in the present case. In either 
event the decree-holder would be 
entitled to proceed against the other 
properties of the judgment-debtors, pro¬ 
vided those properties belonged to the 
estate of her deceased husband. The 
difference between the maintenance right 
of a Hindu widow and a mortgage charge 
has been recognized in section 39 of the 
Transfer of Property Act and ordinarily it 
is enforceable like any other liability in 
respect of which no charge exists. A Court 
may decree that the liability shall be 
enforced as a charge but, in my opinion, the 
law does not say the procedure of the exe¬ 
cution of the decree is limited to the provi¬ 
sion of Order 34. Therefore the objection 
that the execution cannot proceed is, in my 
opinion, untenable. 

Then cornea the question as to the merits. 
Now, with regard to Sia Shacbari, it is esta¬ 
blished that she is in possession of a 7-annas 
2-gandas share of mauza Keotgavan 
which share was the property of Kajballav. 
It is true that this property was not in¬ 
cluded in the properties specified in the 
decree of the 8th March, 1911, as being 
liable to the decree-holder’s charge ; but as 
under the Hindu Law a widow is entitled 
to proceed against all the properties of her 
deceased husband, to recover her main¬ 
tenance allowance, there can be no objec¬ 
tion to the order which has been made in 
this case. The result is that the judgment 
of the learned Additional District Judge is 


affirmed and appeal No. 170 of 1922 is 
dismissed wioh costs. 

Bucknill, J.I agree. 

Appeal dismisied, 

1924 Patna 263. 

Das and Ross, jj. 

l^ripendranath Chattcriee and others— 

Deoree-bolders-Appellants 

V. 

Jhumak Uandar and oi/iers—Judgment- 
debtors-Respondents. 

A. 0. 0. No. 211 of 1922, decided on the 
6th November, 1923, from an order of the 
Sob-Judge, Bhagalpore, dated 24th Julv, 
1922. 

(a) Civ. Pro, Code, 0. 3-i, r. 5—Final decree 
not necessary for execution of decree in terms of an 
award not passed under 0. 3i, r. i. 

A decree id termd of ao award, oot passed coder 
O. 34, r. 4 maj be executed without Goal decree 
under 0. 34, r. 5. Id /act a decree under 0. 34, 
r. 5 osQuot be airked for, unless a preliminary 
decree has been passed under 0. 34, r. 4. 
[P. 264, C. 1.] 

(b) Civ. Pro. Code, .0. 34, r, i-^Arbitratim^^ 
Decree is enforceable though at variance with 
0. 34, r. 4. 

An arbitrator passing an award is in no way 
bound by the provisions of 0. 34, r. 4, His 
decree is eoforceable as a decree of a competent 
Court though it may be at variance with 0. 34, 
t. 4. [P. 264, C. ‘i.j 

(o) Civ. Pro. Code, 0. 21, rr. 64 and 66, 

Surrender of possession of mortgaged property 
by the decree-holder or bis rendering aooount is 
not uecessHry lor execution. [P. 264, 0. 2-] 

S. M. Mullick and S. C. Mazumdar —for 
Appellants. 

Yunus and Beasat Hussain —for Respon¬ 
dents. 

Das, J.:—The appellants are the decree- 
holders and they object to the order 
passed by the learned Subordinate Judge 
of Bhagalpur on the 24th July, 1922. The 
appellants brought a suit on a mortgage and 
the dispute between them and the respon¬ 
dents who are the judgment-debtors were 
referred to the arbitration of one Babu 
Bajendra Nath Singh. The arbitrator in 
due course made bis award and the learned 
Subordinate Judge on the 19bh December, 
1921, passed a decree in terms of the award. 
The material portion of the decree is in 
these words ; ** It is ordered and decreed 

that a decree be given to the plaintiff for 
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Eb. 35,000 principal and Rb. 35.319-10-li 
interest in all forRs. 70,319 10-104 accord¬ 
ing to the corrected award, dated 16th 
December, 1921, and that the decretal 
amount be realized by sale of the mort¬ 
gaged properties mentioned in the mortgage 
bond and detailed below, in execution of 
decree, without bringing a fresh suit.” 
This decree was passed, as I have .said, on 
the I9ch of December, 1921. On the 27fch 
February, 1922, the deoree'holders pre* 
sented an application for execution of 
the decree ; and, by their application, they 
asked that a notice under Order 21, rule 66 
of the Civil Procedure Code, be issued 
against the judgment-debtors and the mort¬ 
gaged properties be then put up for sale 
and the decretal amount of the decree- 
holders be realized therefrom. The learned 
Subordinate Judge rejected this application 
on two grounds : first, on the ground that a 
final decree under Order 34, rule 5 not 
having been obtained, the decree was 
incapable of execution; and, secondly, that 
the decree-holders could not ask for execu¬ 
tion of the decree unless and until decree- 
holder No. 2 surrendered possession of the 
mortgaged property. 

In my opinion the judgment of the 
learned Subordinate Judge is wrong and 
should be sat aside. I will first deal with 
the question, whether it was necessary for 
the decree holders to obtain a final decree 
under Order 34, rule 5 of the Code. Now 
it is obvious to my mind that a decree 
under Order 34, rule 5, C.P.G., could not be 
asked for unless a preliminary decree under 
Order 34, rule 4, C P.G., had been passed by 
the Court. The second part of Order 34, 
rule 6 is in these words: '* Where such 
payment is not so made, the Court shall, on 
application made in that behalf by the 
plaintiff, pass a decree that the mortgaged 
property, or a sufBoient part thereof, be 
lold, and that the proceeds of the sale be 
dealt with as is mentioned in rule 4." But 
this decree was never passed under 
Order 34, rule 4, G.P,C., and therefore in 
my opinion it was not open to thedeoree- 
holders to apply for final decree under the 
provisions of Order 34. rule 5. Mr. Yunus 
contends that a mortgage-decree is incapa¬ 
ble of execution unless the final decree 
under Order 34. rule 5 has been passed. 
With this contention I amenable to agree. 
Mr. Yunus concedes that compromise 
decrees stand on a different footing; but, 
in nty opinion, there is no difference in 


principle between a compromise decree and 
a decree in terms of an award. The 
arbitrator passing an award is in no way 
bound by the provisions of Order 34, rule 

4, C.P.C. In this case the arbitrator 
passed a decree for a sum of money and 
directed that that decree should be realised 
by sale of the mortgaged property. In my 
opinion, the decree is enforceable as a 
decree passed by a competent Court, and it 
was not open to the learned Subordinate 
Judge dealing with this matter to say that 
the decree could not be executed unless the 
procedure indicated in Order 34, rule 

5, C.P.C., had been complied with. As I 
have al'-eady mentioned, it is quite 
impossible for a decree-holder to have 
recourse to the provision of Order 34, rule 
5, unless the decree is in terms of Order 34, 
rule 4. The decree in the present case was 
not in terms of Order 34, rule 4, and the 
objection is really to the terms of the decree 
as passed by the arbitrator; and this is an 
objection which was not open to the 
learned Subordinate Judge who was execut¬ 
ing the decree. 

The next point is that it was necessary 
for the decree-holder No. 2 to surrender 
possession of the mortgaged property 
before executing the decree. This question 
is entirely irrelevant to the present dispute 
between the parties and if the judgment- 
debtors are at all affected by the fact that 
the decree-holder No. 2 is still in 
possession of the property it is open to 
them to pursue their remedy in a different 
suit. So far as this matter is concerned 
the question does not arise in the present 
proceedings. 

It appears that the learned Subordinate 
Judge came to the conclusion that it was 
necessary for the decree-holders to render 
an account before applying for execution of 
the decree. It was not really necessary for 
him to deal with this point because be had 
already come to the conclusion that the 
decree was incapable of execution. Bat 
lest this opinion of the learned Subordinate 
Judge should embarrass the present Sub- 
ordinaie Judge in any way we desire to say 
that the question of rendering account does 
not at all arise in the present proceeding. 
In the course of execution it is open to the 
judgment-debtors to take any objection 
which the law allows them. 

I allow the appeal, set aside the order of 
the learned Subordinate Judge and direct 
that be should proceed with the execution. 
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The appellants hre entitled to their costs in 
this appeal. 

Ross, J. :—I agree. 

Appeal allowed. 

* * 1924 Patna 266. 

Das and Kulwant Sahay, jj. 

Bamlal Malikand — Decree-holder- 
Appellant 

V. 

Deodhari Bai — Judgment-debtor-Res- 
pondent. 

A. A. 0. No. 215 of 1922, decided on the 
4th June, 1923, from an order of the Offg. 
District Judge, Satan, dated 8th August, 
1922. 

Civ, Pro. Code, 8, 21—Is applicable io 
■execution cases—The principles of res judicata can 
be applied to a Question of law. 

8 . II odI; meatioDs suits and not ezeoution 
oases. But it is 6rml; established that the 
priooiples o! the section apply to ezeoution prooed* 
ings. 

The seotion draws no distiootion between an 
issue of fact aod an issue of law. An issue of law 
operates as res judicata in the same way as an issue 
of fact. la both oases, however, the matter must 
have been directly and substantially in issue in a 
former proceeding between the same patties or 
their representatives in interest, 

B. N. Milter —for Appellant. 

H. P. Sinha —for Respondent. 

Das, J.:—The decree-holders, who are 
the landlord-appellants before us, obtained 
a money decree against the tenant-respond¬ 
ent and in execution of the money decree 
attached the occupancy holding of the 
respondent in execution case No. 70 of 
192L. The respondent objected to the 
execution and insisted that his occupancy 
holding, not being transferable by custom, 
was not liable to be sold. Tbe learned 
Subordinate Judge following tbe line of 
decisions which was binding upon him 
gave effect to the respondent’s objection 
and dismissed the execution case. 

The cases upon which tbe learned 
Subordinate Judge held that the occupancy 
bolding of a tenant could not be sold in 
execution of a money decree obtained by 
the landlord have now been overruled by 
tbe Full Bench of this Court; and it is now 
the settled law of this province that a 
landlord who has sued bis tenant and 
obtained against him a money decree can, 

1994 P/34 


in execution thereof, sell tbe non-transfer- 
able occupancy bolding of bis tenant 
without the lather’s consent. In view of 
tbe decision of tbe Full Bench, tbe 
appellants again applied for tbe sale of tbe 
occupancy bolding of the judgment-debtor; 
and the question which we have now to 
decide is whether tbe decision of the learned 
Subordinate Judge in the previous eseou* 
tion case operates as res judicata so 
as to prevent the Court from giving tbe 
appropriate relief to tbe decree-holders. 

In my opinion the question must be 
decided on tbe terms of section 11 of tbe 
Code of Civil Procedure. That seotion 
imposes a bar upon the Court from trying 
any suit or issue in which the roatter 
directly and substantially in issue has been 
directly and substantially in issue in a 
former suit between the some parties, or 
between parties under whom they or any 
of them claim, litigating under the same 
title, in a Court competent to try such sub¬ 
sequent suit or the suit in which such issue 
had been subsequently raised, and has been 
beard and ffnally decide by such Court. An 
execution case is not a suit; but it is firmly 
established that tbe principle of law under¬ 
lying section 11 applies to proceedings in 
execution of decrees. The section draws 
no distinction whatever between an issue 
of fact and an issue of law; and, in my 
opinion, an issue of law operates as res 
judicata in the same way as an issue of 
fact. 

Tbe substantial question is; Was tbe 
question directly and substantially in issue 
in a former proceeding between the same 
parties or between parties under whom 
they or any of them claim ? In my opinion 
it was ; and it is impossible now for the 
Court to try the issue again between the 
parties. In the case of Gown Koer v. Audh 
Koer (l) it was held by the Calcutta High 
Court that where a Division Bench of the 
High Court decided, as a point of law, that 
a property had not passed under a certain 
deed of sale, aod, subsequently, the decision 
on that point of law was in another case 
disapproved by a Full Bench, the decision 
of the Division Bench (where the same 
plaintiff has again sued to recover the same 
property relying on tbe same deed of sale), 
is no less a res judicata, because it may 
have been founded on an erroneous view of 
the law, or a view of tbe law which a Full 

(t) (1884) 10 Cal. 1087. 
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Bench has subsequently disapproved. Sir 
Eiohard Garth in delivering the judgment 
of the Court said: “ But although those 
learned Judges may have made a mistake 
in point of law, in the decision at which 
they arrived in 1873, their decision upon 
the point at issue is nevertheless a res 
judicata as between the parties, and it is 
no less a res judicata, because it may have 
been founded on an erroneous view of the 
law, or a view of the law which this Court 
has subsequently disapproved.” In the 
case of Alimunnissa Chowdhurani v. Shama 
Charan Boy (2) the facts were these : In a 
previous suit for rent against a permanent 
tenure-holder in a permanently-settled area 
it was held, following the decision of the 
High Court, that the plaintiff could recover 
interest on the arrears only at the rate of 
12 per cent, per annum ; as section 67 
of the Bengal Tenancy Act controlled 
section 179 of the Act and was a bar to his 
recovering at a higher rate mentioned in 
the kabuliat. The decision upon which 
the previous suit was decided was subse¬ 
quently overruled by the Full Bench of the 
Calcutta High Court. In a subsequent 
suit between the same parties on the same 
kabuliat for rent for a subsequent period it 
was argued that the previous decision 
between the parties onerated as res judi' 
cata. The Calcutta High Court held that 
the case must be decided upon the law as 
it stood when judgment was pronounced, 
and that the plaintiff could recover the 
larger sum for interest; and that the 
decision in the previous suit would not be 
res judicata. The learned Chief Justice in 
delivering the judgment of the Court said : 

But in the case before us the suit is brought 
upon a fresh cause of action, no question 
as to the construction of the kabuliat 
arises, the terms are clear enough and the 
only question ig whether section 67 of the 
Bengal Tenancy Act is a bar to the present 
claim for interest. The law, as it now 
stands, says it is not, and I think we are 
bound to give effect to that law; when the 
previous case was decided the law was then 
regarded as different,” and then the learned 
Chief Justice proceeded to say as follows : 

To bold otherwise would be to bold that 
there is one law for the parties in 
the Full Bench case, and another law 
for the parties in the present case. That 


(3) (1905) sa Cal. 745*9 C.W.N. 466*1 O.L.J. 
176. 


does not seem to me to* be right. If 
the defendant’s contention be sound, the 
Court must, for all time, perpeutate 
an injustice, by saying the section is a 
bar, when the law says it is not a bar. 
I do not desire to be understood as saying 
that a point of law can never constitute 
res judicata." 

So far as the actual decision is concerned,. 
I have no difficulty in coming to the con¬ 
clusion that the previous decision between 
the parties did not operate as res judicata. 
The learned Chief Justice put it upon the 
ground that the cause of action was 
different; but it seems to me that section 11 
of the Code of Civil Procedure takes no 
note of the fact whether the cause of action 
is the same or is different. The only matter 
for investigation is whether the matter 
directly and substantially in issue has been 
directly and substantially in issue in a 
former suit between the same parties or 
between parties under whom they or any 
of them claim ; and it is upon this investiga¬ 
tion that the question of res judicata must, 
in each case, be decided. But in the case 
which I am considering tbe matter directly 
and substantially in issue in the subsequent 
suit was different from the matter which 
was directly and substantially in issue in 
the previous suit. In the previous suit the 
issue was whether the plaintiffs could 
recover interest at a higher rate mentioned 
in the kabuliat upon the rent that had 
accrued due to the landlord for a particular 
period. The issue in the subsequent suit 
was whether he could recover interest at 
the rate mentioned in tbe kabuliat for a 
subsequent period. Tbe issues, in my 
opinion, were different, although it may be 
that the question of Jaw to be decided by 
the Court to give the appropriate relief to 
the plaintiff was the same. There is, 
therefore, in my opinion, no oonffiot between 
the two decisions to which I have referred. 

Toe question was discussed at great 
length by Mukherji, J.. in Aghore Nath 
Mukharji v. Srimati Kamini Debt (3). 
Tbe learned Judge pointed out that the 
effect of the decision in Alimunnissa 
Chowdhurani v. Shama Charan Boy (2) 
was to substitute in the Code the pbarso 

cause of action” for "the matter in issue’^ 
in so far as it lays down that where tbe 
matter directly and substantially in issu® 
is a matter of law, the decision may not be 


(3) (1910) 11 G.L.J. 461*6 l.G. 654. 
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res judicata if the cause of action in the 
subsequent suit is different from that in the 
former suit; and the learned Judge thought 
that it was a matter of controversy whether 
that view could be reconciled with the 
language of the Code. The oonolusion at 
which the learned Judge arrived may be 
stated in his own^words : " The true limits 
of the rule may be difficult to formulate 
accurately, but it may be stated generally 
that we have to distinguish between the 
application of the rule mainly to two well 
marked classes of cases. In one class 
parties may seek to litigate again the same 
cause of action as had been decided between 
them in a prior suit; in another class, the 
dispute may relate to matters which have 
been already in controversy and formed the 
subject of consideration in the previous 
suit, although the causes of action in the 
two suits may be distinct. In the former 
class of oases, the application of the rule of 
res judicata is obviously justihable on 
principle; in the latter class of oases, the 
estoppel ought to be limited to matters 
distinctly put in issue and determined in 
the prior action, and it should further be 
restricted to questions of fact or mixed 
questions of fact and law, for if it was 
extended to pure questions of law, a Court 
might find itself in tbe position that in so 
far as certain parties are concerned, it is 
irrevocably bound to adhere to a proposi¬ 
tion of law erroneously laid down in a 
previous suit." If the question is to be 
determined on the terms of section 11 of 
the Code of Civil Procedure it is, as the 
learned Judge himself said, a matter for 
controversy whether it is permissible to 
substitute in the Code tbe phrase ‘ cause 
of action " for ” tbe matter in issue " but 
it is quite clear that so far as tbe present 
case is concerned it falls within tbe rule laid 
down in Goiori Eoer v. A^idh Kuer (1). 
The decree-holder took out execution of his 
decree and attached, in execution of the 
decree, the occupancy holding of his tenant. 
The Court held that tbe occupancy holding 
of the tenant could not be seized in execu¬ 
tion of a money-decree obtained by the 
landlord against the tenant. It is true that 
that view has now been overruled by the 
Full Bench of this Court; bub an issue was 
raised between tbe parties in tbe former 
execution case whether tbe occupancy 
bolding of the tenant could be seized in 
execution of a money decree obtained by 
tbe landlord against the tenant. That 


issue was decided in favour of tbe tenant 
and against tbe landlord. Tbe landlord 
has now taken another execution of the 
same decree and bis contention is that tbe 
view upon which the former execution 
proceeding was dismissed having been 
found to be erroneous be ought to be 
entitled now to maintain execution as 
against the tenant. It cannot for a moment 
be urged that the cause of action in tbe 
present proceeding is different from that in 
the former proceeding. If that be so, the 
decision of tbe former proceeding operates 
as res judicata between tbe parties. 

Tbe decision of the learned Subordinate 
Judge is right and must be upheld. This 
appeal must be dismissed with costs. 

Kulwant Sahay, J.I agree. 

Appeal dismissed. 
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Mt. Jageshwar Kuer —Plaintiff- Appel¬ 
lant 

V. 

. Tikakdhari Singh —Defendant-Respon¬ 
dent. 

Mis. App. No. 243 of 1922, decided on 
the 2l8t May, 1923. 


Chota Nagpur Tenancy Act {B.C, VI of 1908), 
g, 239—Suit filed as against trespasser but found to 
non-occupanty tenant must he though 

it is triable only by Deputy Commissioner. 

Where the suit as framed was one to eject 
trespassers, but on tbe laots found tbe delen* 
daots were not trespassers but noD-oocupauoy 
raiyats : Held, the suit should be dismissed and the 
plaint cannot be returned for presentation to pro¬ 
per Court, viz., that of Deputy Commissioner, 
[P. 268, 0. 2.] 


B. N. Mitter and Bam Prasad —for Ap¬ 
pellant. 

L. N, Sinha and D. P. Sinha—ior Res¬ 
pondent. 

Dawson Miller, 0. J.:—Tbe only ques¬ 
tion for determination in this appeal is 
whether tbe learned Subordinate Judge was 
right upon the facts found in the case m 
arriving at the conclusion that tbe Munsif 
had no jurisdiction to hear and determine 

the suit. , 

The suit was instituted by the plaintiffs 

as proprietors against the defendants as 

tenants or rather as the persons who had 
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been in possession of the land as tenaots 
uoder a three years’ lease and whose lease 
had expired, to eject them from the land. 
Ocher defendants who it was alleged had 
been put in by the first defendant as their 
tenants were also made parties but they 
disclaimed all interest in the property and 
they need not therefore be any longer con¬ 
sidered. The case put forward by the 
plaintiffs was that the defendants’ lease 
having expired they were trespassers and 
therefore could be ejected. 

Variousdefences were raised and amongst 
others the defendants contended that they 
had been in occupation of this land many 
years before the lease and were in fact 
occupancy raiyats. The plaintiffs on the 
other band contended that their right under 
the lease was merely that of tenure- 
holders and that they had no raiyati right 
at all. 

The learned Munsif decided in favour of 
the plaintiffs. He came to the conclusion 
that the evidence of the defendants as to 
occupation of the land before the lease in 
question could not be accepted ; that they 
had in fact been cultivating some of this 
land before that period under what is 
known as an utakar lease which gave them 
no rights of occupancy and that the land 
granted under the lease of three years, 
which had expired, could not be identified 
with the land of which the defacdunts had 
previoosly been in possession. 

When the case came before the learned 
Subordinate Judge on appeal, although he 
agreed with the facts as found by the 
Munsif as to what bad previously taken 
place, on considering the terms of the lease 
under which the defendants bad been 
admittedly in possession for three years 
and somewhat longer period to the institu¬ 
tion of the suit, was of opinion that the 
defendants’ rights, under the lease, were the 
rights of a raiyat, that is to say the right 
of taking the land into their own onltiva- 
tion and not the rights of a tenure-holder 
or thihidar granted for the purpose of 
putting others in possession of the land in 
order to cultivate it. He refers to the terras 
of the lease and if his reference is accurate 
as one must presume it is, because the lease 
has not been produced in this Court so as 
to challenge it, then there can be no doubt 
that the learned Judge was right in coming 
to the conclusion that the interest of the 
defendants was that of raiyats, and although 
they bad acquired no ocoupanoy title they 


were in fact non-occupancy raiyats. On 
reference to the provisions of the Ghota 
Nagpur Tenancy Act it appeared to the 
learned Subordinate Judge that a suit to 
eject a tenant of agricultural land or to 
cancel any lease of agricultural land was nob 
cognizable by the Civil Court because under 
section 139 of the Cbota Nagpur Tenancy 
Act it is provided, inter alia, that suits of 
the nature which I have just mentioned : 

“ 8baU be oogofe^ble by the Deputy Com- 
miseiooer aod ehall be instituted and tried or 
beard under the provisions of this Act and shall 
not be oc>gDiz«bIe in any other Court except as 
olherwiee provided in this Act. ’* 

The Act further provides machinery for 
trying cases of that sort before the Deputy 
Commissioner with certain powers of 
appeal bo his superior officer. Moreover 
the grounds upon which a Don-oocupanoy 
raiyat shall be liable to ejectment are set 
out in section 41 and other places in the 
Act. A special prooedure is provided for 
trying cases of that sort and it is only by 
the tribunals, prescribed in the Act, that 
such a suit can be tried. Having arrived 
at that conclusion, as the learned Sub¬ 
ordinate Judge did, it seems to me that be 
was bound to dismiss the suit. The suit 
as framed, was one to eject trespassers, 
but on the facts found the defendants were 
not trespassers but non-occupancy raiyats. 
As no suit to eject non-occupancy raiyats 
could be tried in the Civil Court the 
question of the plaintiffs’ rights against 
them could not be determined in the 
present suit. The learned Judge should 
have contented himself with dismissing 
the suit bub he ordered the plaint to be 
returned for presentation in the proper 
Court. This could nob be done as the suit 
was not framed as one for the ejectment 
of raiyats. It was nevertheless rightly 
dismissed and in that respect bis decree 
should be affirmed. Subject to this 
modification of the Subordinate Judge’s 
order the appeal is dismissed with costs to 
the respondents who have appeared. 

Foster, J. :—I agree. 

Order modified* 
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1924 Patna 2S9. 

JwALA Prasad and Boss, jj. 

Damodhar Narain Singh —Petitioner- 
Appellant 

V. 

Qanga Bam Marwari —Opposite party- 
Bespondent. 

Appeal from Original Orders Nos. 3, 108, 
109. 110 and 111 of 1923 and 262 of 1922, 
decided on 28^h July, 1923. against the 
order of the Sub-Judge, Jamtara, dated 
2nd Decencber, 1922. 

Land T‘nure^Ohatwali Tenure — Execution^ 
Receiver m'y bt oppi.inted with respect to surplus 
after dtduiUng the outgoings. 

The rents and prcfits other than earplas being 
ear-marked lor the payment of oho^kidars, sardars 
and GoTeroment dues, au order may be made that 
the surplus be placed at the disposal of the 
creditors, for there oao be no question that the 
oredilore are entitled to that surplus in exeoution 
of their decrees, and that for this purpose a 
Beoeiver may be appointed. [P, 270, C. 2.} 

Easan Imam, Nirode Chandra Roy and 
S. C. Muzumdar —for Appellants. 

S. C. MitUr, N. C. Gkose and S. M. 
Mullick —for Bespondents. 

N. C. Sinha —for Beoeiver. 

Boss, J.:—This is a set of six analogous 
Miscellaneous Appeals Nos 262 of 1922 
and 3 and 108 to 111 of 1923. There is 
also an application in revision being Civil 
Bevision No. 425 of 1922. The appeals 
and the application iu revision are directed 
against an order of the Subordinate Judge 
of Jamtara, dated 2Dd D<*ceirber, 1922, 
made in money execution Case No. 12 of 
1921 and in certain other execution cases 
against the Appellant. The following 
decrees for money were obtained 
against the Appellant: (1) a decree .for 
Be. 44,570-6-2 by the Maharaja Baha¬ 
dur of Kasimbazar, (2) a decree for 
Rs. 22,422-13 6 by Ganga Ram Marwari, 
(3) a decree for Rs. 2,893-9-6 by Ramdeb 
Maiya, 14' a decree for Rs. 1,479 8 by 
Hosaeni Mian, (5) a decree for 
Bs. 2,375-1 6 by Gopinath Bhagab, f6) a 
decree for Rs. 3,583-13-3 by Eameswar 
Marwari, and (7) a decree for Rs. 152-4 6 
by Pasupati Das. The total amount of 
these decrees is Es. 77,467-8-5. The 
judgment - debtor - appellant is Tikait 
Damodar Narayan Singh, Gbatwal of 
Ghati in the Santhal Parganas. The 


Commissioner of the Bbagalpur Division, 
in whose jurisdiction the Santhal Parganas 
lie in his letter No. 3345-B, dated the 
20tb November 1922, having sanctioned 
the attachment of the surplus proSts of 
the Ghati Ghatwali Estate and rateable 
distribution of the surplus profits amongst 
the creditors, the Subordinate Judge of 
Jamtara on the 2nd December, 1922, direct¬ 
ed the attachment of the rents and pro¬ 
fits of tho ghatwali minus the necessary 
outgoings, and the appointment of Babu 
Debendra Nath Singh, General Manager, 
Wards Estates, Santhal Parganas, as 
Receiver of the attached property. He 
further directed the removal of the Tikait 
from the possession and custody of the 
Ghati ghatwali acd that the same should 
be committed to the management of the 
Receiver. He also directed that the 
Receiver should as soon as possible ascer¬ 
tain the profits and necessary outgoings and 
submit to the Court for approval at once 
and subsequently every year an estimate 
of collection and expenditure including (1) 
pay of chowkidars and sardars, (2) other 
Government dues, (3) other debts due 
from the ghatwal for which decrees had 
been passed including the debts for which 
this attachment is ordered, and (4) main¬ 
tenance of the ghatwal and his family. 
The first two items were to be considered 
as first charges on the estate. Other 
necessary directions were given and it was 
further ordered that a notice should issue 
OD all the Mustajirs of the estate iutimat- 
ing that the surplus profits bad been 
attached and directing them not to pay 
rent to any one excepting the Receiver or 
a person authorized by him and making it 
clear that if they made any payments 
henceforth to any other person, they would 
do so at their own risk and it would not 
be a legal acquittance. 

The contention on behalf of the Appel¬ 
lant judgment debtor is that a Receiver 
cannot be appointed inasmuch as the 
Ghati ghatwali is a Birbhum ghatwali; 
that the Subordinate Judge has in effect 
appointed a Receiver in respect of future 
rents and profits and this be was not com¬ 
petent to do ; that the estate does not g<x 
as a heritage but under the Regulation and 
that therefore the debts of the ghatwal for 
the time being do not affect the estate. It 
is further contended that if a Reoeivsr is 
appointed the Receiver should be the- 
Tikait bimself. 
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The form of the order may be open to 
objeobioD. I should have thought that if 
there wag a legal remedy open by way of 
attachment a Receiver by way of equitable 
execution would nob be appointed. The 
point of form is, however, immaterial be* 
cause the real question for deoigion is whe¬ 
ther a Receiver can be appointed or not. 
If a Receiver can be appointed the attach¬ 
ment order becomes nugatory. “ Where 
the apnointment is sought by way of 
equitable execution, the property over 
which a Receiver will be appointed is more 
restricted. It must be shown, not only 
that the property, over which the appoint¬ 
ment ig required, is capable of assignment, 
though this is essential, it must also be 
shown, except in oases of fraudulent con¬ 
duct on the part of the judgment-debtor or 
other vary special circumstances, that legal 
execution is impossible owing to soma im¬ 
pediment, arising from the character in 
law. of the judgment-debtor's interest. ” 
(Kerr on Receivers, Seventh Ed., p. 138). 
The learned Counsel for the Appellant 
relied on Rai Bahadur Prithi Chand Lai v. 
Kumar Kalikanand Smgh (1) as laying 
down that a simple contract creditor has 
no interest in the property over which he 
seeks the appointment of a Receiver unless 
he shows that although be may not have a 
specific charge on the property so as to give 
him priority, yet be has a right to be paid 
out of a narbicular fund. In that case the 
Court was dealing with the appointment of 
Receiver pendente lite and different consi¬ 
derations arise in a case of execution. In 
dealing with the question whether it is just 
or convenient that a Receiver should be 
appointed, the learned Counsel relied on 
the decisions in Holmes v. Millage (2), 
Edwards v. Picard{3), Lucas v, Harris (4) 
and In re Satinders (5). 

Now these are cases of future earningg, 
pensions and patents. They are therefore 
not strictly applicable bo the present case. 
There is authority for the appointment of 
a Receiver in Odov Kumari Gkaiwalin v. 
Bari Ram Shaha (6) where it was stated 
that if the Subordinate Judge bad 


(1) (1931) 6 P.L.J, 366 = 61 I.O. 849 

(2) U893] I Q B. 66X = 62 L,J Q.B. ^0 = 4 R 332 

=>68 L.T. 205 = 41 W,R. 354 = 67 J.P. 561 

(3) [19093 2 K.B. 903 = 78 b.J.K.B. 1108 = 101 

L.T. 416 = 25 T.L.R. 815. 

(4) [18863 56 L.J.Q.B. 16 = 19 Q B.D. 187 = 56 

L.T. 6S8 = 36 W.R. 112 = 61 J.P. 261. 

(5) [18953 2 Q B. 117. 

(6) (1901) 28 Oal. 463. 


appointed a Receiver to take charge of the 
rants and profits as they fell due from time 
to time, no difficulty would arise ; and in 
Kesobati v. Mohan Chandra Mandat (7), In 
that case it was pointed out on the author¬ 
ity of Kustoora Kumari v. Binoderam 
Sein (8) that the surplus profits of a ghat- 
wali tenure collected during the lifetime 
of the judgment-debtor are his personal 
property and thus liable to be taken in 
execution. It was further held that while 
it might be open to question whether a 
Receiver ought to be appointed to collect 
rents and profits that bad not accrued at 
the time of the appointment and a merely 
prohibitory order without a Receiver might 
have been open to question, yet the 
appointment of a Receiver to receive the 
rents and profits seemed to be an order 
sanctioned by authority. In Rajkeskwar 
Deo V. Bu7isidhar Marwari (9) it was held 
that after deduction of all necessary out¬ 
goings from the total rent due to the ghat- 
wal, the residue, being his own absolute 
property, could be attached in execution of 
a personal decree against him. 

The effect of the principles and authori¬ 
ties stated above would seem to be that the 
rents and profits other than surplus being 
ear-marked for the payment of chowkidars 
sardars and Government dues, an order 
may be made that the surplus be placed at 
the disposal of the creditors, for there can 
be no question that the creditorg are entit¬ 
led to that surplus in execution of their 
decrees, and that for thia purpose a i 
Receiver may be appointed. This is what | 
the orrler passed by the learned Subordi¬ 
nate Judge effects and is not open to any 
real objection. Nor is bbera any reason to 
interfere in the matter of the person to be 
appointed Receiver. 

The appeals are dismissed with costs. 
The application in revision is also 
dismissed. 

Jwala Prasad, J.i agree. 

Appeals dismissed. 


(?) (1912) 39 Oil. 1010=16 O.W.N. e02-URO* 
327. 

(8) (1866) 4 W.R. Mie. 6. 

(9) (1696) 23 Gal. 673. 
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Dawson Miller and Kulwant 

Sahay, j. 

Ramniranjan Ohaudhury and others — 
Appellants to Eogland-Pobitionera. 

V. 

Gobardhan Thakur and others —Eea- 
pondents-Opposite Party. 

P.O.A. No, 9 of 1923, decided on the 
4bh Jane, 1923. 

Ciy. Pro. Code, S. 110 —Interpretation—Revival 
after 1871 of claivi tarred by limiiation before 1871 
is not a substantial question of law. 

The teviyal after 1971 of a olaim to Malikana 
whioh had beeo barred by limitation before 1871 
on the ground of its being a claim to an interest in 
land is not a substantial question of law within 

8. no. 

S. C. Mitter and L. K. Jha—iox the 
petitioners. 

S. ilf. Mullick and ZIurari Prasad —for 
the Opposite Party. 

Miller, C. J.—This is an application for 
leave to appeal to His Majesty in Council. 
The actual sum claimed together with 
interest up to the date of the decree is over 
Bs. 10,000. It is pointed out, however, 
that that sum is made up on the assump* 
tion that the plaintiffs are the owners of a 
7 annae, 4 pies share in the property 
claimed, whereas the Court found that they 
were the owners of only 5 annas, 4 pies 
share and there has been no appeal upon 
that part of the decision. Deducting the 
2 annas the sum claimed would come to 
rather under Bs. 10,000. As however the 
question relates not merely to past claims 
but also to all future claims we think that 
the case comes within the provisions of 
section 110 as it certainly raises a claim 
respecting property of over the value of 
Bs. 10,000. 

There is a further point, however, that 
the decision sought to be appealed from is 
a decision of afhrmance, and the ques* 
tion is whether there is a substanial 
question of law. The point is one of 
limitation. It has been found that under 
the law relating to limitation before the 
Act of 1877 came into force the claim 
in this suit that is to say the olaim for 
malika7ia were entirely barred on the ground 
that it was a olaim relating to an interest 
in land aod the Act of 1877 could not 
revive the olaim which had previously been 
barred. It is pointed out, however, that 


the Act of 1871 was also in terms similar 
to that of 1877 and that the claim had not 
become barred by the year 1871. It seems 
to us that the Act of 1859 applied to the 
case and that the claim did become barred 
before the Act of 1871 came into operation 
under the law then in force. The peti¬ 
tioners contend that there is a substantial 
question of law arising on this point. 
There have undoubtedly been a number of 
cases beginning in the year 1868 and going 
down to the year 1913 all to the same effect 
namely that the claim for malikana being 
claims in respect of an interest in land did 
become barred absolutely by limitation 
under the provisions of the Statute before 
that of 1871 and that the Statute of 1871 and 
1877 did not have the effect and could not 
have the effect of reviving the claim which 
bad already become barred. The learned 
Vakil for the petitioners contends that the 
series of cases is all wrong and they wish 
to take the opinion of the Privy Council 
about it. We think, however, that having 
regard to this long consensus of opinion on 
the question we ought not to treat it is a 
substantial question of law remaining to be 
determined but should refuse the present 
application on the ground that there is no 
substantial question of law, and if the 
appellant wishes to have this question 
brought before tbeir Lordships of the Privy 
Council he will have to make a special 
application to that effect. 

We think that the application should be 
rejected. The respondents are entitled to 
their costs : hearing foe ffve gold Mohars. 

Kulwant Sahay, J.I agree. 

Leave refused* 


* 1924 Patna 271 (2). 

Dawson Miller, c.j. and Kdlwant 

Sahay, j. 

Ra^nhhanjan Singh —Plaintiff-Appellant. 

V. 

Pashupat Rai —Defendanb-Bespondenb. 

Civil Bevision No. 59 of 1923, decided on 
5th June, 1923, against the judgment of 
District Judge of Shahabad, dated llbh 
November 1922. 

Civ. Pro. Code. 0. 9, r. 9 ani 0. 7, r. 11— 
Dismissal for default cannot be set aside on growid 
that plaint ought to have been rejected under 0. 7, 
r. 11. 

Where a suit has been dismissed lor default 
tbeplaiutifi is not entitled to have the order of 
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dismissal set aside under O- 9, r. 9, on the ground 
that the plaint should have been rejected under 
O. 7, t. 11, 

Bhubanseswar Prisad —for the Peti¬ 
tioner. 

Harihar Prasad Sinha —for Eespondent. 

Dawson Miller, 0. J.—This ia an 

application in reviaicn from an order of the 
District Judge of Sbahabad, affirming an 
order of the Subordianate Judge dismissing 
an application of the petitioner for restitu¬ 
tion of bis suit under Order 9, rule 9, 
Civil Procedure Code. 

The suit in question was ordered to be 
beard on the 9(ib March, 1922. Upon that 
day tbe petitioner apparently arrived at 
Court but be went away again and although 
be bad instructed a pleader on bis behalf 
in other proceedings in the suit nobody 
appeared on his behalf when the case was 
called on for bearing on that day. His case 
was accordingly dismissed under Order 9, 
rule 8, for default of appearance. Tbe 
petitioner thereupon took proceedings 
under Order 9, rule 9, before tbe 
Subordinate Judge, asking that the case 
should be restored and giving as a ground for 
his non-appearance at tbe bearing tbe fact 
that his brother bad been taken ill which 
he was informed of on tbe day be went 
to Court and that he bad gone away to look 
after his brotf)er. No sort of reason was 
given apparently why his pleader should 
not have been instructed to appear on his 
behalf on that day. The pleader, however, 
when called upon said that he bad no 
intruotioDs in the matter. The learned 
Subordianate Judge refused to accept the 
explanation given by the plaintiff as 
sufficient within the meaning of Order 9, 
rule 8. and he dismissed the application for 
restitution. The naatter then came before 
the learned District Judge on appeal and 
he too refused to restore the case. 

The only grounds which were open to 
the plaintiff for obtaining an order under 
Order 9, rule 9, were those which are 
mentioned in the Order itself, namely, that 
there was sufficient cause for the plaintiff’s 
non-appearance when the suit was called 
on forbearing. If the plaintiff showed 
sufficient cause then the Court could make 
an order setting aside the dismissal of the 
suit and appoint a day for proceeding with 
it. When the matter came before the 
learned District Judge it appears that a 
further point was argued before him in 
support of tbe application. The point put 


forward then and the point which has been 
argued before us in this application was 
that the trial Court, instead of dismissing 
the suit, ought to have rejected the plaint 
under tbe provisions of Order 7, rule 11. 
It seems to me that in tbe circumstances 
which have arisen it was not open to the 
plaintiff to put forward that matter as a 
ground for having his case resiored under 
Order 9, rule 9. Tbe order made or fhe 
decree passed, dismissing his suit on the 
9th March, 1922, may or may not have been 
a proper order to make, but there was no 
appeal or application in revision from that 
order and if the order was an improper one- 
on the ground that tbe Gouit ought not to 
have passed it at that stage before consider¬ 
ing the question which arose under Order 
7, rule 11, then that was a matter either 
for appeal or revision but there was no 
appeal or application in revision from that) 
order and it was accepted by tbe plaintiff 
as a proper order. The only step which the 
plaintiff did take was an attempt under 
Order 9, rule 9, to get the case reinstated 
on the ground that there was -good cause 
for his not appearing on the day in question. 
In the circumstances it appears to me to 
have been unnecessary to consider whether 
or not tbe Court ought, in the circumstances, 
to have acted under Order 7, rule 11. 
If it ought then that was a matter, as I 
have already said, on which tbe plaintiff 
had an appropriate remedy which ho did 
not take. In any case, after hearing the 
learned Vakil for the petitioner, it seems to 
036 that the circumstances contemplated 
in Order 7, rule 11 (c), did not arise 
because no order had been made upon tbe 
plaintiff to pay a deficit court-fee at all, 
and, therefore, it was not a case in which 
be had failed to comply with an order made 
by the Court and tbe Court wa# under 
no obligation under Order 7. rule 11, to 
reject tbe plaint. That was the only ground 
which was put before us in this application, 
but it does not seem to me that the point 
really arises. No ground has been made 
out why we should interfere in revision 
with the order made by the learned District 
Judge, an order which, in my opinion, ho 
had absolute jurisiiction to pass. * 

The application is rejected with costs. 

Kulwant Sahay, J.:—I agree. 

Application rejected* 


1M4 Patna 


273 


RADHA KISHUN IiAL V. KASHI LAt (MoUiok, J.) 


♦ * 1824 Patna 273. 

Mullick and Bucknill, jj. 

Radha Kishun Lai —Judgmeot-debtor- 

Appeliant 

V. 

Kashi Lai and another —Deoree-holder- 
Bespondeats. 

A.A O. No. 31 of 1923, decided on the 
25th June, 1923, from the order of the 
Diatriot Judge, Patna, dated 8th February, 
1923. 

Ijimi^atxon ^^ct, Art. i81—Liiigalion by stra*>ger 
setting asid 0 sale in txeculton nv^ves execution 
pr<M*ding$. 

Where (he effeo( of (be di-oree in fevoar of a 
stranger, wae (o set aside the sale and (he deoree- 
liolder and (he jadgment-debtor fvere bo(h parties 
to (be suit. Btli : chat by reason o( the litigation 
' which (ock pUoe after the sale and by reason of 
- the deoree io-favour of the stranger the execution 
prooredings can be said (o hive been revived and 
the snbetqueot execution oase may be regarded as 
a oontinuacion of (he former execution prooeed- 
ings. [P. 174, 0. 1.] 

• t 

(b) C'V Pro. Code, 0 21 r 91—Other remedies 
.U) set aside^afe are not hatred. 

The argnm«>D( that under the present Civil 
Piooedure Code no sale o^n be t'CC aside except by 
• rts r( to the procedure of O. 'il is not well 
ioonded. (39 All, 1'6 ; ii C.W.N. 760 ; 49 I.C. 

Diet ; 21 C-W.N. 671; 25 O W N. 337, 
Foil.) [P. 274, C. 1 .] 

Edi Tribhuvan Nath Sahay—ior the 
AppeiUnt. 

Jannk Kishore —for the Bespondents. 

Mullick, J :—The judgment of the 
lower appellate Court is correct and must 
be affirmed. 

It appears that the first application for the 
execution of the deoree which is for a sum 
of B4. 1,158 was filed on the 22nd August, 
1917. pQ the 21st January, 1918, the 
deoree bolder brought to sale the pro* 
.perty desoribed as lot No. 1 in the sale 
proclamation and purchased it himself for 
Bs. 400. Lot No. 2 was knocked down for a 
8nzD of Bs. 960 and was purohaseii by a 
third (arty. On the 20-b April, 1918, the 
dale of lot No. 1 was confirmed, but the 
sale of lot N 0 . 2 was set aside on the ground 
that the judgment-debtor had no saleable 
interest in the property. There was then 
an appeal against this order to the District 
Judge of Patna who on the 20«.h June, 
1818, reversed the lower Court's order 
and confirmed t^e sale of lot No. 2. The 
judgment'debtor then took proceedings 
under Order 21, rule 90, C.P.O., and finally 

1994 Pf36 & 86 


on the 27th April. 1919, he succeeded in 
getting the sale of lot No. 2 set aside for 
irregularity. That order was affirmed in 
appeal bv the District Judge on the 12tb 
April. 1920. 

The next execution oase namely No. 231 
of 1921 was registered on the 19th July. 
1921, bub was dismissed for default on the 
7th September, 1921, The third execution 
oase, out of which the present appeal 
arises and which was registered as No. 316 
of 1921 on the 24th September, 1921, seeks 
to recover the whole judgment debt. 

The reason for the decree-holder’s 
claiming bo recover the whole amount of 
the judgment debt is this. It seems that 
one Pirangi Lai brought a suit against the 
decree-holder (who was the auction-pur¬ 
chaser of lob No. 1) and against the 
judgment-debtor for a declaration of title to 
lot No. 1 and for possession, and on the 
24th May, 1919, he obtained a decree the 
effect of which was to set aside the sale of 
the 2l8b January, 1918, in respect of that 
lot. 

Now both the Courts below have held 
that this third application for execution is 
not barred by limitation. The judgmenb- 
debtor accordingly prefers this second 
appeal against the order of the District 
Judge, dated the 8th February, 1923. 

Now the only point in the oase is, 
whether article 181 of schedule 2 of the 
Indian Limitation Act of 1908 applies to 
the case. On behalf of the judgment- 
debtor a number of authorities have been 
cited to show that under the present 
Civil Procedure Code the auction-pur¬ 
chaser cannot bring a suit to recover 
from the decree-holder the auction- 
purchase money on the ground that bho 
judgment-debtor had no saleable interest 
in the property and that the only remedy 
open to the auction purchaser is to apply 
under Order 21, rule 91. C.P.O., to have the 
sale set aside. In support of this contenlioQ 
our attention has been drawn to Nannu 
Lai V. Bhagwan Das (1), Juraru Muham¬ 
mad V. Joihi Muhammad (2) and Subbit 
Beddi v. Ponnambala Reddt '3j. 

Now these authorities have really no 
bearing on the question before us. Here 
the decreetholder himself is the auction- 
purchaser. There is no prayer for the 
refund of the auction-purchase money and 

(1) (1917) 39 All. 1I4«I4 A L.J. I3l6a37 I.O. 9* 

(3) (19«8l 22 O W N. 760*46 I.O. 763. 

(8) (1918) M.W.M. 656*49 I. 0. 369. 
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the only .lueation is, whether by reason of 
the litigation which took place after the 
sale and by reason of the decree in favour 
of Firangi Lai. the execution proceedings 
can be said to have been revived and the 
present execution case may be regarded as 
a continuation of the former execution 
proceedings. If article 181 applies then the 
decree-holder can get time either from 
the date on which Firangi Lai got his 
decree, namely the 24th May, 1919, or on 
the date on which the sale of lob No. 2 was 
finally set saide, namely the I2bh April, 
1920. Id either case the application will 
be within time and in my opinion there can 
be no doubt that this is a case bo which 
article 181 should apply. The effect of the 
decree in favour of Firangi Lai was to set 
aside the sale and no formal order to that 
effect was required. The decree-holder and 
the judgment-debtor were both parties 
to the suit and therefore they are bound 
by the order. The argument that 
under the present Civil Procedure 
Code no sale can be set aside except 
by a resort to the procedure of Order 21 is 
in my opinion not well-founded ; not is it 
necessary that the execution Court should 
formally cancel the order of satisfaction 
which was recorded after the sale of lot 
No. 1, before the decree-holder can proceed 
to recover the debt which has been revived 
in consequence of the decree declaring the 
sale of lot No. 1 to be invalid. 

It is not necessary to cite many author¬ 
ities* in support of the proposition that 
the present case belongs to a class to 
which article 181 is applicable; but the 
following cases ai% in point and will suffice : 
Kiramat Ali v. Nagendra Kishore Roy (4) 
and the decision of their Lordships of 
the Privy Council in Maharaja Sir Ramesli- 
war Singh v. Homeshwar Shigh (5). 

The result is that the decree of the 
District Judge is affirmed and the appeal 
is dismissed with coats. 

Bucknill, J.I agree. 

- Appeal dismissed. 

(4) (1916) 21 C.W.N. 671 = 40 T O. 78. 

(5) (1321) 48 I. A. 17 = 1 P.L.T. 731 = 19 A.L.J. 26 

= 40 M.L J. 1 = (19J1I M.W.N. 21=33 
O.L.J. 109 = 26C.W.N. 337=6 P.L.J. 132 = 
13 M.L.W. 546 = 23 Bom. L.R, 721 = 59 
I.C. 636 (P.O.). 
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Boss, J. 

Ram Narain and others. —Plaintiffs-Peti- 
tioners 

7 . 

Ramdkan Singh and others —Dofendants- 
Opposite party. 

Civ. Rev. No. 288 of 1922, decided on 
the 5th February, 1923. 

Ciu. Pro. Code. O. 9. r, 4 and 8. 151 —Despite 
absence of suffizient cause for plaintiff*$ non-appear¬ 
ance, inherent power of a Judge should be used W 
(urlherance ol justice. 

If the olaim is a substantial one and woald be 
barred by limitation, it is a oaae where tbe Judge 
ought to use his inherent power despite the absenoe 
of euffioient cause for plaintid's non-appearance 
which would require him to restore the suit* 
[P. 375, 0.1.) 

K. P. Jayasiual for Sunday Lai —for 
Petitioners. 

Bhagioati Kumar Sinha and Harihar 
Prasad Sinha —for Opposite party. 

JudgmentThis is an application for 
revision of an order passed by the First 
Munsif of Patna refusing to restore the 
petitioner’s suit which was dismissed in the 
absence of both the parties. The ground 
on which the restoration was sought was 
that the nlaintiff’s karpardaz had gone to 
another Court to get back some account- 
books bo be filed in the present suit; and 
as he failed bo get them, he went to get a 
petition for extension of time written and 
by the time this was done he found that 
the case was dismissed. The Munsif 
thought this story improbable, but is not 
decisive on the point. He thinks, however, 
tbac the karpardaz ought to have looked 
after the case in first hour and then ought 
to have gone to take back the account-books 
and that there was no justification for bis 
conduct in not looking after the oas( 
till 8 a.m. Now the Munsif, although 

he did not find that there was suffi¬ 
cient cause for the plaintiff's non- 

appearance which would have required 
him to restore the suit does not 

appear to have considered whether this 
was not a case in which to exercise his in¬ 
herent powers. That there is such a power 
in the Court has been repeatedly held. Sefl 
Bilasirai Laxminarayan v. GursondaS 
Damodardas (1), 5omayi/a v. Subhanma l2) 

(1) (1919) 44 Bern. 82 = 91 Bom. L.B. 9£9 = 63 I. 0. 

959. 

(9) (1903) 96 Uaa. 699. 



'1994 Patna ritlal singh y. king-emperor (Maopherson. j.) 


and Lalta Prasad v. Barn Karan (3). 
* The power, in my opinion, ought oertaioly 
to have been exercised in this case for the 
Btmple reason that the claim was a sub* 
stantial claim and would be barred by 
limitation, if the suit was not restored. 
The duty of the Court was to do justice 
between the parties and as the suit had 
been dismissed in the absence of both, 
there was no prejadioe to the opposite 
party if it was restored. I set aside the 
Order of the Munsif and the decree dismis¬ 
sing the suit and restore the suit for trial. 
There will be no costa. 

Case remanded. 
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f3) (19191 34 All. 496 = 9 A.L.J. 666=14 IC 
167. 
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Macpherson. .1, 

Bitlal Singh and anoiAer—Petitioners 

V. 

King-Emperor. 

Cr. Rev. No. 321 of 1923, decided on the 
19th June, 1923, from the order of the 
Deputy Magistrate, Gaya, dated 12tb 
April, 1924. 

Penal Oode, 8. 102-~Tespasser out ct property 
—No right of private defence exists against kirn. 

Od© Jamuoa Prasad was irrigatiog bie Jagir 
land at spot A when the accused who were servaute 
of the 7 aonas Tikari Raj oame up in a mob of teo 
to fifteen armed men, o! whom the two petitioners 
carried swords, and directed him to desist as they 
would lake the water to Punawan ; when he refused 
he received a sword blow on his right arm from 
Ritlal. He ran away but was pursued by the mob 
who surrounded him in another field ; there be was 
etrnok by the accused with their swords, by Tilkoi 
on the left arm and by Ritlal on the head, and 
then the whole mob assaulted him with ewords and 
lathis till he was unoonsoious. Held: that the 
tight of defence of property had oome to an end 
when Jamuna fled away from the field. 

K. B. Dutt, B. P. Jamuar and G. C. Pal 

—for Petitioners. 

The Assistant Govt. Advocate—for the 

Grown. 

Macpherson, J.This is an applica¬ 
tion in revision on behalf of two accused 
who have been convicted by the Deputy 
Magistrate of Gaya under section 326 of the 
Indian Penal Code and sentenced to six 
months' rigorous imprisonment and whose 
oonviotiona and sentences have been upheld 

Appeal by the Sessions Judge with the 


addition of an order under seotion 106 of 
the Code of Criminal Procedure. 

The petitioners with nine others were 
charged with an offence under seotion 326 
read with section 149 of the Indian Penal 
Code and acquitted. The petitioners were 
however, also separately charged under 
section ^ 3-6. The contention on their 
behalf is that upon the lindings of fact 

arrived at by the Sessions Judge they are 

entitled to acquittal of the charge under 
section 326 since the witnesses on whose 
testimony they have been convicted have 
been disbelieved in respect of their evidence 
tending to establish the charge under 
section 326 read with section 149 of which 
they have been acquitted. 

The case for the prosecution was that 
Jamuna Prasad Singh was irrigating his 
lagir land at spot A when the accused who 
are servants of the 7 annas Tikari Raj 
came up in a mob of ten to fifteen armed 
men, of whom the two petitioners carried 
swords, directed him to desist as they 
would take the water to Punawan ; when 

he refused be received a sword blow on his 

right arm from Ritlal Singh and ran away 
pursued by the mob who surrounded him 
in Jagdeo Singh’s field a rassi south-west 
of the jagir land ; there be was struck by 
the accused with their swords, by Tiloki 
on the left arm and by Ritlal on the head, 
and then the whole mob assaulted him 
with swords and lathis till be was uncons¬ 
cious ; on recovery of consciousness he , 
sent for hia brother Shiunandan whom he 
directed to inform at the tbana. Shiunan- 
dan lodged the first information. The 
medical witness proved twelve injuries of 
which DO less than five were incised 
wounds of a severe nature, and there can 
be no doubt that these injuries constituted 
grievous hurt with a cutting weapon. 

The Magistrate found that the alleged 
motivs was not quite convinoirg and that 
the alleged common object of the unlawful 
assembly was therefore not made out and 
accordingly the charge under section 149 
failed. But he found that the assault 
probably took place in connection with s 
parti field close to Jagdeo’s field, of which 
the Raj had obtained possession through 
the Court, and that Jamuna was unarmed 
and the brutal assault on him with cut¬ 
ting weapons by the petitioners in Jag¬ 
deo’s field after he bad left the disputed 
land, negatived any defence of right of 
private propertyi which could not ia 
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the circumstaDces have necessitated snob 
severe injuries with cutting weapons. 

The learned Sessions Judge found that 
the injuries were not fabricated and believed 
that the occurrence took place substantially 
in the manner described by the prosecution, 
having arisen out of sonoe dispute as to 
irrigation the nature of which was not 
convincingly established. He found that 
the accused took part in the attack upon 
Jamuna and had no right of private defence 
when the latter bad left the parti land, 
even on their own case (which he doubted) 
that the dispute related to the parti land 
near Jagdeo’s held. From the weapons 
used by the petitioners and the injuries 
infltcted, clearly ncore force had been used 
than was necessitated by the nature of the 
case, especially as the tbana was only a 
mile distance. 

On hebaU of the petitioners reliance is 
placed upon the case of Patali Sinqh v. 
Empo.ror (1). But that case is distin¬ 
guishable since there the story for the 
prosecution had been disbelieved in its 
most essential details. Here such is not 
the case. Though the evidence for the 
prosecution does not establish the precise 
nature of the irrigation dispute or the pre¬ 
cise place where the dispute took place 
and therefore the charge of rioting has 
failed, nevertheless it has been satis- 
faotorily established that the petitioners 
using cutting weapons, voluntarily caused 
grievous hurt to Jamuna in circumstances 
to which the right of private defence of 
property, whether a right of irrigation or 
parti land, could not possibly eitend. The 
appellate Court has accepted the oom- 
plainant's testimony corroborated as it is 
by the first information. That testimony 
is sufficient to establish the charge under 
section 326 of the Penal Code. This 
disposes of the matter in revision, but 
persual of the record leads me to the further 
ooDolusion that if the case bad come before 
me on appeal, I should have found myself 
in complete agreement with the findings of 
fact of the learned Sessions Judge in 
respect of the conviction now under con¬ 
sideration. 

The sentence being light this application 
fails and is dismissed. Tne petitioners 
must surrender to serve the unezpired 
portion of their sentences. 

Petition rejected. 

(1) {19l8j 6 P L.W. 157 = C.W.N (1918) Pal. 288 
= 19 Or. L.J. 877 = 47 I.O. 73. 
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Labnoni Nonia and another —PetitionerB- 


v. 

Emperor —Opposite party. 

Cr. Rev No. 643 of 1922, dated 23rd 
Nov.. 1922, against the decision of the 
Sessions Judge of Chapra, dated 11th 
October, 1922. 


Pr»ia/ Code, S lO'S^Ctrtainty cs to the deliberaU 
faliity of the statement is essential. 

To fupport a oonviotion under 8. 193, there must 
be absolute certainty about the laieily ol the BtaW" 
meat and the accused’s lack o( lull laith in his own 
words. [P. 280, C, 1.] 


Sir Ali Imam, Messrs, B. N. Milter and 
S. PI. Banerjee—ior the Petitioners. 

E, Nandkeolyar, Asst. Govt. Advocate 
for the Crown. 


Bucknill, J. :—This was an application 
made m Criminal RevisionalJurisdiobionby 
two men, one known as Lalmoni Nonia and 
the other known as Gangabisbun. These 
men were convicted by a Magistrate of the 
Ist class of Cbapra of an offence against the 
provisions of section 193, Indian Penal 
Code. They were tried separately, each 
was sentenced to two years’ rigorous 
imprisonment: the circumstances in each of 
their cases w«ro identical and when both 
of them appealed to the Sessions Judge of 
Satan the appeals were dealt with simul¬ 
taneously. The learned Sessions Judge on 
the llth of October, 1922, upheld the deci¬ 
sion which bad been come to by the 
Magistrate of Chapra on the 19Lh of 
September. 

Now, the ciroumatanoes which gave ris0 
to this affair are extremely simple, although 
there has been a good deal of aiscrepanoy 
of view held in coDneebion with the matters 
out of which have come these trials and 
other litigation connected with them. Tbo 
position may very shortly be 


follows:— 

In April 1916 a man called Ram Bagan 
Nonia of Lakbnoura was killed; and 
investigation was held and a certain Durga 
Prasad was implicated in the matter by 
the deceased’s brothers named Tapei 
Bajbawan. Now, apparently, Durga Prasa 
was placed upon his trial in connection 
with this homicide together with 
persons, bub he was discharged in ■ 
course of the preliminary enquiry by vir*® 
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of tbe orovisiona of section 209 of the Cri¬ 
minal Procedure Code. Darga Praaad then 
brought a suit olaimlog damages for malt* 
oious proseoutioD against the deceased's 
brothers Tapsi and Bujhawan. Ha 
-succeeded in obtaining judgment in his 
favour for nearly R 3 . 5,000 on the 30fch 
April, 1919. In that suit be seems to have 
proved to the satisfaction of the Tribunal 
before which his case came, that be was 
not present when the homicide took place 
and that he was in fact lying on a bed of 
sickness at Benares, a considerable distance 
from the place where this crime is alleged 
to have been committed. Now, in tbe 
course of this suit tbe two applicants who 
are now before me aod who. it is said, 
are relatives of tbe deceased, adduced some 
ovidenoe on behalf of tbe defendants aod in 
their testimony they made certain state¬ 
ments as a consequence of which Durga 
Prasad applied for sanction to prosecute 
them both for an offence with which they 
were eventually convicted, namely, of per¬ 
jury in contravention of the provisions of 
section 193, Indian Penal Code. This 
sanction was granted on 3rd July, 1919: 
but the trial of these two men was staved 
until after an appeal, which bad been hied 
in the suit for damages for malicious prose¬ 
cution, bad been by this Court decided. 
Tbe result of that appeal was that tbe deci¬ 
sion of tbe Subordinate Judge was affirmed, 
and then the prosecution, trial and convic¬ 
tion of these two applicants now before me 
proceeded in the manner which I have 
already indicated. 

Now, the Magistrate, by whom these two 
persons were convicted, and tbe Sessions 
Judge, who confirmed bis sentence, have, 
I must point out at the outset, taken an 
entirely different view as to the alibi put 
forward by Durga Prasad to that which bad 
been taken by the Subordinate Judge before 
whom tbe suit for damages for malicious 
prosecution had been preferred and tried. 
The Magistrate says that, 

“in spite of the oral as well as documeotacy 
avidenoe I do not see my way to aooept this version 
o! the proaeontion*’. 

When tbe Magistrate makes use of tbe 
words 'this version of tbe prosecution" he 
refers to the endeavour made by tbe prose- 
'Oution to show that the evidence which 
was given by tbe two applicants before me 
in tbe suit brought by Durga Prasad for 
* damages for malicious prosecution was false, 
(beoaose Dorgik Prasad was at the date of the 
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murder lying ill of dysentery at Benares 
The learned Sessions Judge elaborates the 
same theme and appears also to be clearly 
of the opinion that Durga Prasad's alibi 
was virtually incapable of credence. It is 
remarkable that he states that in his view 
the ahhi is a very susnicious one. I men¬ 
tion this feature before I disoass the facts 
upon which the prosecution has here found¬ 
ed its case other than in connection with 
the alibi, because I think that it indicates 
in a very marked degree the considerable 
uncertainty which the circumstances in 
this case have introduced into che minds 
of different Tribunals who had to deal with 
it; whilst the Subordinate .Judge in the 
Civil Court was satisfied of the truth of 
Durga Prasad’s alibi, and whilst apparently 
on the appeal from that decision in this 
Court the question of alibi was not 
seriously contested (it may have been 
because it really aopoared to be one purely 
of fact), yet both the Magistrate, who tried 
this case of perjury, and the learoed 
Sessions Judge, who beard the appeal from 
his decision, came to precisely a contrary 
opinion. 

Having said that much and having 
pointed out that the evidence which was 
given in the murder trial, was in the year 
1916, whilst that in tbe damage suit was 
in 1919, and that in the present prose¬ 
cution for perjury in 1922, I will pass now 
to tbe exact details as to the nature of tbe 
charge which has been brought against 
these two applicants and in connection 
with which they have been convicted. I 
think that, as the two oases are sub¬ 
stantially identical, it is only necessary 
that X should deal fully with one. 

Now, when giving evidence in 1919 on 
behalf of tbe defendants in the suit brought 
against them for malicious prosecution,, 
tbe first applicant here, Lalmoni Mahton 
or as be is called here Nonia, is stated to 
have deposed as follows : 

"I have seen Ram Lagan'a Babargbara. Mj 
hooee is in west of it, at a distanoe of 20 laggis. 

It was on Saturday night, tbe day of murder, that 
I was sleeping at my datwtiza when a paJiar night 
was remaining, Sbeopraaad sbonted aloud that 
Qartali was cutting Ram Lagan. Then I went 
there tunning, I met in the way Durga Prasad, 
Qurtali Sain, Aliman, and Sobawan. They were 
canning away. I went to wherefrom Sbeoprasad 
was shouting. I found there Sheoprasad, Tapsi 
and Qaagabishnn. Sheoprasad was telling Tapsi 
(and I bad also enquired) that Aliman ^ and 
Sobawan ware pressing Bam Lagan with lathi and 
that Qartali bad killed him with garasi and that 
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they were ruoDiDg away and that Darga Prasad 
waa staodiog. Alter hearing it, I came back to 
my bouse. I wag ezamioed before the Police after 
3 or 9 days of occurrence ; ” 

and in cross examination Lalmoni says : 

"1 bad met Darga Prasad and others at a dis¬ 
tance of 10 laggis from the pfaoe of murder. I bad 
asked them wby were they ruoDiog away. Upon 
this Gurtaii 8-«in scolded me and said, 'keep quiet’ 
(C-'ttip raho)f They were a laggi from me, when 
I met them. They had not their faces oanoealed 
... 1 bad not made this statement before the 
Magistrate on (querrj, or) the Police, viz , that I 
had met Darga. Gurcali, Alimaa and Sobawan in 
way. As no one bad questioned me, I did not 
make that statement.” 

Gangabishun says substantially the same 
thing. He deposed on the same day as 
Lalmoni's deposition was taken, that is to 
eay, on April the 22nd. 1919;— 

“I know about Ram Lagan’s murder. It was 
on Saturday (night), when a pafiar eight was 
remaining that Sbeopcasad shouted that Gurtali 
Sain was outtiog R^m Lagan. I beard this about 
at my darwaza, which was a rassi from the 
place of occurrence. I ran frem my place 
and came to the place of murder, I saw 
Durga Prasad, Gurtali, Alimau aod Sobwan run¬ 
ning aw<*y. I recognised them. Sbsoprasad on 
enquiry bs Tapei e^id that Aliman and Sobawan 
were pressiug down R (,m Lagan with lathi and 
Gurtali had murdered with gcrasi and Durga 
Prasad was staodirg. Lalmoni bad also come; 
after that many came but I don’t teoolleot ibeir 

.1 bad not made any statement before 

the Police on Sunday, as Aeharfi Sabu was threat* 
ening to have murdered wbo would depose before 
the Police. 1 had stated before the Police that on 
the first day for feat of Aeharfi I did not depose 
before the Police,” 

and in cross-examinafeion be adds— 

'I saw Durga Praead aod others runoiog when 
I was at a dielanee of 5 or 6 laggis from them. 
They were running away in souihernly direction 
I saw their full faces. I bad not asked them any 

question.Out of fear I had not named 

Durga Praead before tho Police.” 

Now, what is alleged is false and oon- 
oooted in these statements and what is 
alleged is the perjured statement by these 
men is that they had actually seen, on the 
night of the murder, at the scene of the 
crime and running away, Durga Prasad 
himself. Now, the way, in which it is 
.Bought to show that this statement made 
by these two applicants is one which must 
be regarded as constituting a perjury, is 
perhaps somewhat a roundabout one. ' Ifc 
13 freely admitted that bad not the Magis¬ 
trate and the Sessions Judge come to the 
conclusion that Durga Prasad’s alibi was 
not true, and bad they, on the contrary, 
decided that Durga Prasad’s presence at 
Benares, ill at the time when this homicide 


took place, had been indubitably proved,- 
tbe position of these two applicants would 
have been, to say the least of it, highly 
precarious. The learned Sessions Judge in- 
a syllogism, the logic of which I do not 
altogether follow, says that 

'* though the alibi might be false it does not 
oecesBarily follow that the statemects in question 
must be true.” 

This is such an obvious truism that it 
seems to me to be hardly worth stating; 
hut in order to be entirely fair to the 
accused it should start with much wider 
promises and it might almost be taken to 
read properly that, as the alibi was false, 
the statements of the applicants must be 
dealt with at best on their own merits and 
on the assumption that it was not 
impossible for the purposes of this criminal 
trial that Durga Prasad had in fact been 
present at the time of the occurrence. 

Now, the only gravamin of the charge 
against the two accused lie in two factors ; 
the first of these is that an Inspector of 
Police gave evidence in the criminal prose¬ 
cution of these two men that, when be bad 
examined them very shortly after the 
occurrence six years previously to the time 
when he was giving bis testimony, neither 
of them bad told him that they bad seen 
Durga Prasad. "Lalmoni bad," so this 
Inspector states. 

*' told me, however, that on hearing the golmdl 
he (Latmonii had gone lo the spot and bad seen 
Sheo Prasad who had told him that Gurtali was 
ruoning away after outtiog Ram Lagan and that 
Durga Praead had come and got him murdered.” 

I take it that the last part of this sen¬ 
tence refers to the narrative of Sheo Prasad, 
The Inspector, according to the learned 
Sessions Judge, never questioned Lalmoni 
as to whether he bad seen Durga Prasad 
bimselfi and it should be noticed that in 
Lalmoni’s testimony before the Subordinate 
Judge in the case of malicious prosecution, 
be himself bears out exactly what the 
Police Inspector had there stated. The 
Inspector of Police says, that Ganga- 
bisbun did not tell anything about Durga 
Prasad having been seen by him running 
away, but that on the two occasions when 
he (the Inspector) bad endeavoured to elicit 
some information from Gangabishun, be 
had given somewhat different statements in 
which, in the second, be added materially 
to what he bad stated in the first. In thn 
former be bad stated that be bad only 
beard of the murder in the following', 
morning ; whilst in the second, given nearly^ 
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a moofeh lafcer, be is said to have told the 
Inapeotor that he heard the noise and went 
to the plaoe where he found Ram Lagan 
dead from a out, Sheo Prasad Nonia, Tapsi 
Nonia, Lalmoni Nonia and Deonandan 
Koeri. Sheo Prasad and Tapsi were saying 
that Gurtali and Sobawan and Aliman bad 
run away after killing Ram Lagan. 
According to the Inspector’s evidence, this 
Gangabishun never even said as much as 
Lalmoni bad said and bad not stated that 
Tapsi or Sheo Prasad bad even mentioned 
the name of Durga Prasad, a possibility 
which in view of the gradual manner in 
which he was adding to the amount which 
was being elicited from him by successive 
investigations, is not at all unlikely. 

Now, I have no doubt that, so far as it 
goes, the evidence which was given by the 
Inspector of Police may be regarded as of 
some importance and also as being, so far 
as be can remember, correct. I think, 
however, it is desirable to mention casually 
that a long period bad elapsed between 
what took plaoe in 1916 and the giving of 
his testimony in 1922, that it is not 
altogether unreasonable to suppose that tbe 
enquiries directed to these two men were 
not, as indeed can be seen by tbe evidence 
which was subsequently given before the 
Sub-Divisional Officer, pursued with great 
minuteness (as tuere were, it is clear, other 
witnesses who ostensibly purported to know 
more about tbe matter and who were ready 
to give far more importanj: evidence than 
apparent from tbe statements which were 
waselictedfrom Lalmoni and Gangabishun), 
and,lastly, that,even assumingtbat the Ins¬ 
pector’s memory is oomplete as to minutise 
and that what he states is perfectly correct, 
it does not seem to me to amount to more 
than that before him these two men may 
not have told everything which they alleged 
they knew. They themselves now give 
explanations, such as they are, indicating 
why they did not tell tbe Inspector every 
thing which they told the Subordinate 
Judge. 

One must now pass from that first portion 
of the case which bas weighed with tbe 
learned Magistrate and with tbe learned 
Sessions Judge to the second part which, 
DO doubt, is perhaps of greater gravity; 
and that is the depositions which were in 
fact made by these two men before the Sub- 
Divisional Officer in 1916. Lalmoni deposes 
▼ery much to tbe same effect as that which 
he is said to have stated before tbe Police 


Inspector. The material part of the evi¬ 
dence reads thus:— 

“Oq Saturday night over 8 monthe ago 3 gharis 
night remainiDg I was sleeping at my door. Sheo 
Prasad called out loudly that Gortali Sain had 
out. I was awoke then. I ran up and saw Sheo 
Prasad, and questioned bino. He said Qurtali 
had out, Durga was standing by. Sobawan and 
Aliman were pressing. I went. Ram Lagan was 
lying on a c/iarpai, with a out on tbe right side 

bis.1 wont home. The dub-lnspeotor 

ezanained me.” 

Nothing is elicited from him in cross- 
examination, and in re-examination he 
says • 

" 1 bolted from fear.” 

Gangabishun also says very much the 
same thing as be is said to have said in his 
second statement to tbe Inspector of Police. 
He deposes :— 

Oq Saturday night over 3 months ago I was at 
my door. Bbeo Prasad called out that Ourtali is 
cutting. I ran up to the plaoe, at Ram Lagan’s 
out-boQse. 1 saw Sheo Prasad. He told me Gurtali 
out Aliman and Sobawan Prasad and Durga Prasad 
was standing there. 1 understood be bad seen it. 
Ram Lagan was on a charapi, with a out across his 
face—” 

and in cross-examination, he said:— 

I do not know why, when tbe Sub-Inspector 
oame, 1 denied all knowledge on that day from 
fear. 1 did not tell the Sub-Inspeotor thatiheard 
of tbe murder at sunrise or that I heard of the 
murder, but no names of any accused, or that I 
suspected none. On Monday tbe Inspector and 
Sub-Inspeoiot oame. Sub-Inspeotor took my 
statement. I told tbe Sub-lnepeoior tbe name of 
Gurtali only from fear of Asharfi. 3 days after I 
gave all i names to the Sub-Inspeotor and made a 
full statement.” 

Then in re-examination he adds — 

” Asharfi said that all the witnesses for Ram 
Lagan would meet with bim first.” 

Now, I do not know after a careful con¬ 
sideration that this evidence given before 
tbe Sub Divisional Officer carries tbe 
matter very much further. I, of course, do 
not for one moment suggest in any way 
that Durga Prasad was present at the time 
of tbe occurrence, or that the statements 
which were made by these two applicants 
before tbe Subordinate Judge were neces¬ 
sarily true. I should only like to point out 
that it must be shown, in order to sustain 
against them a successful charge of 
perjury, that they were certainly false. 

Now, 1 do not think that the evidence 
which they gave before tbe Sub-Divisional 
Officer is in any way more than the state¬ 
ments which they are said to have made 
to tbe Inspector of Police and is inconsis¬ 
tent with the possibility of tbe truth of tb» 
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statements which they made before the 
Subordinate Judge ; and the criterion and 
the test of that is indicated when I state 
that it is conceivable that they for some 
reason or another omitted to state to the 
Inspector and before the Sub-Divisional 
Officer what they afterwards stated under 
totally different circumstances, to the Sub¬ 
ordinate Judge in the suit for damages for 
malicious prosecution. It is not merely 
sufficient for the prosecution to point to the 
fact that in a trial or, rather, at a prelimi¬ 
nary stage of an investigation, Durga 
Prasad was dismissed, no doubt rightly, 
under the circumstances, from the serious 
accusation which had been made against 
him. It is not, I think, even sufficient to 
show that there has been discrepancy 
between what was stated by these men 
before the Sub-Divisional Officer or before 
the Inspector of Police and what was 
stated before the Subordinate Judge. 
Putting aside altogether that the latter 
evidence appears, when examined, to be an 
addition to previous statements, it is 
necessary for the prosecution to prove 
either that on their face the latter state¬ 
ments must be necessarily regarded as 
deliberately perjured or that they are so 
from extrinsic oiroumstanoes, such as the 
fact that in these prosecutions Durga Prasad 
had satisfied the Trying Officer and the 
Sessions Judge that he was not in fact 
persent at the place. I must admit that 
when one looks at the oiroumstanoes of 
this case one’s mind is filled with serious 
suspicions. It may very well be. as Is 
suggested by the learned Assistant Govern¬ 
ment Advocate, the case that these two 
■men recklessly wont into the witness-box 
in order to help their relatives when they 
saw their relatives being sued for damages 
in connection with this claim brought 
against them by Durga Prasad for mali- 
oiouB prosecution ; and it may be that 
'these statements which they made were not 
' n fact true. But, when one has said that, 
‘ I think that one has said praotioally all, 
; But that is not enough. It must be proved 

beyond any reasonable doubt that those 

statements are deliberately false. I doubt, 

whether in this case that can really pro¬ 
perly be said. It has been suggested to me 
quite rightly that in revisional jurisdiction 
of this kind it is necessary to be exception¬ 
ally careful before interfering with findings 
of fact of Subordinate Courts, and with 
that I entirely agree, and, if I oonld find 


here any decisions based upon fact alone 
upon which these applicants bad been 
convicted, I should hesitate more than once 
before coming to a conclusion that these 
convictions should be set aside. But in 
this case I do not find any such findings 
of fact; what I do ascertain from the papers 
which have been placed before me, is that 
there have been inferences drawn as to 
probabilities which may be deduced from 
facts and from circumstances which formed 
the environments of this somewhat peculiar 
affair; and, where one has to make up one’s 
mind as to inferences and the correctness 
of those inferences and as to what is pro¬ 
bable and what is reasonable and what is 
possible, there is often introduced, in my 
view into a case such an element of doubt 
as should properly cause a Court to give 
accused persons under such circumstances 
such as these the benefit of whatever doubt 
there is. Here, I think, there is a loophole 
in this case ; although a suspicious and 
sinister affair, I cannot think that the 
charge has been fully maintained against 
these two men by the prosecution. 

I, therefore, now have no hesitation in 
setting these oonviotions aside. 

Convictions set aside. 
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Ohandriha Prasad and others —Appel" 
lants 

V. 

Hira Lai and others —Bespoodents. 

Civ. Rev. No. 345 of 1923, decided on 
the 16th August. 1923, from an order of 
the Sub-Judge, Arrab, dated 9th May, 
1923. 

Cit>. Pro. Code, O 6 . r. 26 —feliefs 
art not ntetsiarxly to bt -R^setMion and 

tytcific performance of contract in alternative could 
be claimed. 

It is a qasstioQ of faot io eaoh case whetbsc 
the alietDative relief olatmed prejudioes, embar- 
raeses, or delays (be fair trial of the case sod 
it oaooot be laid down as a general pt»noipl 6 
applicable to all oases that an alternative olatin 
neoesearily prejadioes, embarrasses, or delays the 
fair trial of the oase. (F, R 7 Oh. D. 1, Foil}. 
Cl’. 381. 0. 3 ] 

It is open to a plaintiff to olaim resoissioo of ao 
agreement for pnrohase of a property and io tfae 
alternative for speoifio performaooe of the agree¬ 
ment. The whole object of the prooedoral law, 
both in Bogland and India, is to prevent mnltipli* 
oity of prooeedings, and there te 00 jaatifioation 
whatevet lot oompelling the plaintifli to iostitQte 
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-a BeMDd suit, if he oan obtain the appropriate 
relief in the first suit without in any way 
embarrafisiog the aefendaot. (36 Oh. D. 492 . 
■FolU) iP. 983, a. 1.] 

P. S.. Sen, S. ilf, Mullicli^ S. Daynl and 
J. L. Miira —for Appellants. 

S. Ahniedt S. A. Saini and Jafar Imam 
—for Respondents. 

Sas, J.:—I think this application naust 
succeed. The plaintiffs allege in their 
plaint that, on the Sth of August, 1921, 
they entered into a contract with the 
defendants for the purchase of a property, 
fully described in the plaint, for the sum of 
Rs. 1,54,000 and that they actually paid 
Rs. 1,32,847-7*2 to the defendants towards 
the performance of the contract. They 
%go on to assert that the defendants made 
material misrepresentations to them as to 
the value of the property, and they ask for 
a ddoree for the rescission of the agree¬ 
ment for sale, dated the 8bh August, 1921, 
and for an order upon the defendants 
to refund the sum of money paid by them 
to the defendants with interest thereon at 
12 per cent, per annum. The plaint was 
^led on the 6bh February, 1922, on the 
allegation that the cause of action arose on 
the 12bh August, 1921, when the plaintiffs 
became aware of all the facts entitling 
ithem to the reliefs claimed. 

On the 17th July, 1923, the plaintiffs 
applied for amendment of the plaint, and it 
is this application which has given rise to 
the present proceedings. The whole object 
of the application was to enable the Court 
to give tb» plaintiffs a decree for sneoiffo 
performance of the agreement of the 
8 tb August, 1921, in the event of the Court 
Ending it impossible to give them a decree 
for rescission of the contract. Tbe learned 
Subordinate Judge, relying upon certain 
passages to be found in Fry on Specific 
'Performance and Banerji on Specific Relief 
Act has refused tbe application. He also 
thought that the plaint, even if amended 
in tbe manner suggested by the plaintififs, 
y?ou1d not entitle tbe plaintiffs to a decree 
ior specific preformanoe. 

It may be conceded that the opinion of 
the distinguished author of Fry on Specific 
Performance entirely supports the con* 
-elusion of tbe learned Subordinate Judge; 
and, bat for tbe contrary opinion expressed 
<in some of the oases of high authority 
to which I shall presently refer, it would 
4)6 imposBible for mo to differ from tbe 
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learned Subordinate Judge. The passage 
to which the learned Subordinate Judge 
refers is as follows : But, for the reason 
already stated, a suit to set aside a transac¬ 
tion for fraud, or in the alternative, 
for specific performance of a compromise 
could not be sustained in the Court of 
Chancery." If the passage stopped here, 
it would not assist the defendanfs to any 
great extent, for tbe Court of Chancery 
in the passage means the Court which 
existed prior to the Judicature Ar-t. Under 
the practice which prevailed in the Court of 
Chancery before tbe Judicature Act a bill 
was demurrable on the ground that in¬ 
consistent and alternative reliefs were 
claimed. Rawlings v. Lambertil), Cnjvley 
V. Poole (2) ; but, as is well known, 
the Judicature Acts and Orders swept 
away the old forms and practice of 
pleading, leaving it open to a plaintiff 
to claim inconsistent and alternative reliefs 
but at tbe same time giving a power 
to the Court to order to be struck out or 
amended any matter in the pleadings 
which may be scandalous, or which may 
tend to prejudice, embarrass, or delay, 
the fair trial of the action. That 
che Judicature Ants and the Orders 
have profoundly affected the practice in 
this respect is undoubted ; and the only 
question under the present practice is 
whether tbe inconsistent and alternative 
reliefs claimed do not prejudice, embarrass 
or delay tbe fair trial of tbe action. That 
this is the true position is not denied by 
tbe learned author ; but, in bis view. “ not¬ 
withstanding the provisions of the Rules 
of tbe Supreme Court as to alternative 
claims for relief, it seems probable that the 
same conclusion would still be arrived at, 
on tbe ground that the claims were 
inconsistent and embarrassing." 

In my opinion, it is a question of 
fact in each case whether the alter¬ 
native relief claimed prejudices, em¬ 
barrasses, or delays tbe fair trial of 
the case and that it cannot be laid 
down as a general principle applicable 
to all oases that an alternative claim 
necessarily prejndices, embarrasses, or I 
delays tbe fair trial of tbe case. Tbe | 
case of Bagot v. Easton (3). I think, 
materially affects tbe value of tbe opinion 

(1) I J. acd H. 458. 

(9) 1 a. sod a. 60. 

(8) 47 L.J. Ch. 396»7 Ob. D. 1-37 Ii.T. 369a3& 
W.B. 66. 
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of the learned author of Fry on Speoifio 
Performance. The plaintiff, in that case, 
claimed to have an agreement for a 
partnership with the defendant in a land 
speculation cancelled on the ground that he 
had been induced to enter into it by the 
misrepresentation of the defendant, and in 
ignorance of its real effect; or, in the 
alternative, that the partnership created by 
the agreement be dissolved and the accounts 
taken and the defendant restrained from 
interfering with the management of the 
works in violation of the agreement. The 
defendant moved for an order for the 
plaintiff to amend his statement of claim 
by conhning it to one of the alternative 
claims. The Court of Appeal came to the 
ooDclusioD that the plaintiff was entitled 
to claim alternative relief. In my opinion 
the case of Baqot v. Easton (3) is directly 
in point. It was contended hy Mr. Sultan 
Ahmad that a claim for dissolution of 
partnership is really a claim to put an end 
to the partnership and is in no way 
analogous to the alternative relief which 
the plaintiffs propose to claim in this suit, 
which is that the contract should be 
specifically enforced. I am unable to agree 
with this contention. A claim for dissolu* 
tioo of partnership is, in my opinion, 
a claim to enforce the rights of one of 
the partners under the partnership and 
constitutes an offer by the plaintiff to pay 
what may be due from him on the taking 
of partnership accounts. If it be open to 
a plaintiff to claim a rescission of an 
agreement for partnership on the ground 
of fraud, and, in the alternative, for dis¬ 
solution of partnership and for partnership 
accounts, it is, in my opinion equally open 
to a plaintiff to claim a rescission of an 
agreement for purchase of a property and 
in the alternative for specific performance 
of the agreement. The whole object of the 
procedural law, both in England and India, 
is to prevent multiplicity of proceedings, 
and I oao see no justification whatever for 
compelling the plaintiff to institute a 
second suit, if be can obtain the appro¬ 
priate relief in the first suit without in any 
way embarrassing the defendant. This 
position is also supported by the case of 
Owen v. Morgan (4). 

I have dealt with the position In England 
because great reliance was placed upon the 


(4) 66 L.J. Oh. 603 = 35 Ch.D. 493 = 66 L.T. 
603 = 35 W.B. 705. 


passage from the well known work to 
which. I have referred. But it is not diffi¬ 
cult to show that the position in India is 
exactly the same as in Eoglaod. Order 2, 
rule 3 gives liberty to the plaintiff, “ save 
as otherwise provided ”, to “ unite in the 
same suit several causes of action against 
the same defendant, or the same defend¬ 
ants jointly”. Rules 4 and 5 restrict the 
power of the plaintiff as to joinder of causes 
of action in certain specified cases, and 
they do not in any way touch the present 
question. Rule 6 gives power to the Court 
to order separate trials if in the opinion of 
the Court the causes of aoticn joined in one 
suit cannot be conveniently tried. Order 6, 
rule 16 gives power to the Court at any 
stage of the proceedings to order “to be^ 
struck out or amended any matter 
in the pleading which may be unneces¬ 
sary or scandalous, or which may tend 
to prejudice, embarrass, or delay the fair 
trial of the suit”. The result of all these 
different provisions in the Code is to 
allow the plaintiff to unite in the same 
suit several causes of action against the 
same defendent or the same defendants 
jointly, subject to the provisions of Order 
2, rules 4 and 5, and subject to the super¬ 
vision given to the Court in Order 2, rule6 
and Order 6, rule 16. In my opinion, the 
causes of action may be conveniently tried 
or disposed of together, if we allow the 
application for amendment of the plaint, 
and the alternative relief now claimed will 
not prejudice, embarrass or delay the fair 
trial of the case. 

The other point is wholly* without 
substance. If the amendment be allowed, 
there would be sufficient allegations to 
enable the plaintiffs to claim a decree for 
specific performance. They allege, that it 
was agreed that the conveyance would be 
executed within seven days from the date 
of agreement, and that the defendants 
failed to carry out the agreement. They 
give the date of the cause of action on tbo 
footing that the suit is a suit for specific 
performance of the contract, and they aver 
their readiness and willingness to pay into 
Court the balance of the consideration 
money. 

I would allow the application, set aside 
the order of the Court below, and direct 
that the plaint be amended in terms of tne 
plaintiff’s application of the 17th 
1923. Costs both of the Court below and 
of this Court will be costs in the ffdlt- 
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Hearing fee in this Court, five gold 
moburs. 

Macpherson, J I agree to the order 
proposed. 

Bevision allowed. 
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Mdllick and Macpherson, j.t. 

Gulli Bhagat —Petitioner 

V. 

Narain Singh —Opposite party, 

Cr. Rev., decided on 20th April, 1923. 

(a) Crim. Pro. Code, Ss. 49i and 4d9^No 
^wiston fjds at the instance of private person^ 
Crm. Pro. Code, 8. 439. 

Ad order of acquiuat paesed uoder 8. 494 , Crim. 
Pro. Code, should Dot be revised by the High Court 
at the ioBtaoce of a private party. The private 
prosecutor has no position at all in criminal 
likigatioD. The Growo is the prosecutor 8 Dd the 
oustodian of the public peaoe, and if it decides to 
let an offender go, no other aggrieved party oan be 
heard lo object on the ground that be has not 
token bis full toll of private vengeance. [P, 294, 

C. 1.] ’ 

(b) Crim. Pro. Code, S. 494—Reasons for 
consenting (o withdrawal need not be given. 

8 . 494 doea not expressly require the Court to 
give any reasons for consenting to the withdrawal, 
nor is there any provieicn which compels a Court 
to write a reasoned judgment establishing the 
propriety of the order. 8 . 494 gives the trial Court 
full jurisdiction to give or refuse ooneent and 
the High Court will only interefere in revision if 
some question of jurisdiction is involved. (Cr. Rev 
No. 31 of 1920, R^f ; 22 C.W.N. 69. 48 Cal. 1105. 
26 O.W.N. 880, Dtss.) 

(o) Crim. Pro. Code, 8- 439 — No revision where 
discretion by competent court exercised. 

Where a discretion has been exeroised by a 
Court of competent juriediotion which is not on 
the face of It arbitrary, the praotioe of the High 
Court is that as a revisional Court it will neither 
inquire into the reasons nor interfere. (42 Cal. 
612. Foff.l 

Manohar Lall —for Petitioner. 

Judgment ;—This appHoation raises a 
somewhat important point, namely, 
whether an order of acquittal passed 
under section .494, Criminal Procedure 
Code, should be revised in this Court at 
the instance of a private party. It appears 
that after the case had been fully tried out 
a petition was filed by the Public 
Prosecutor on the 6th April, 1923. for 
leave to withdraw the case. The Magis¬ 
trate thereupon recorded the following 
order: 

^A petition of ptotest is filed. I have beard the 
parties. Aoonaed acquitted under 8.494. Oriminal 
Pwedure Code. Enter true Be. 148, 896.149 and 
338, ladian Penal Code.’* 


It IB now contended before us that 
the learned Magistrate acted illegally in 
allowing the withdrawal without re¬ 
cording his reasons for doing so. It 
is also, though somewhat faintly, urged 
that there was in fact no grant of 
consent. Now it is clear from a perusal of 
the order that the Magistrate heard 
the parties and that he gave his consent 
after duly considering the matter: and 
the only question is whether he was 
required to draw up a judgment such 
as is prescribed by section 367 of 

the Criminal Procedure Code and 
to record his reasons for allowing 
the withdrawal. In our opinion there 
is no provision of law compelling 

a Magistrate to do this, and once he 
has given bis consent to an acquittal I 
its propriety ought nob, in our opinion, | 
to be questioned except upon appeal 
by the Local Government. 

In this connection our attention has, 
however, been drawn to Umesh Chunder Boy 
v. Satish Chandra Boyil), where Teunon 
and Shamsul Huda, JJ., held that 
the Court must give and record its 
reasons so that the High Court may be in 
a position to say whether the discretion 
vested in the Court has been properly 
exercised. 

That view was followed by Teunon and 
Ghosh, JJ., in Bajani Kajita Shaha 
v. Idris Thakur (2) and also in Jagat 
Chandra Roy v. Kalimuddi Sardar (3). 
In my opinion these oases overstate the law. 
Section 494 does not expressly require 
the Court to give any reasons for con¬ 
senting bo the withdrawal nor is there 
any provision which compels a Court 
to write a reasoned judgment establishing 
the propriety of the order. There are 
many final orders known to the Code 
which DO reasoned judgment is required. 

In the next place where a discretion has 
been exeroised by a Court of competent 
jurisdiction, which is not on the face of 
it arbitrary, the practice of the High Court 
is that as a revisional Gout it will neither 
inquire into the reasons nor interfere. 

But the most serious objection totbe 
decision cited above is that they offend 
against the principle laid down by the 

(1) (1917) 36G-L.J. 908^16 Or. L J. 8&6»23 
O.W.N. 69 = 41 lod. Gas. 998. 

(9) (1931) 48 Cal. 1106 = 96 O.W.N. 615 = 94 C.L.J, 

61 = 39 Or. L.J. 760 = 64 lad. Oae. 260. 

( 8 ) (1939) 36 O.W.N. 880. 
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majority of the Court in Faujdar Thakur 
V. Kasi Chowdhury (4) where Jenkins, C.J., 
observed that the power of interferenoa in 
revision, with orders of acquittal, should be 
most sparingly exercised and only in 
cases where it was urgently demanded 
in the interests of public justice. The 
application for revision in this case is an 
application to revise an order of acquittal, 
and as no question of public justice 
appears to be involved, I do not think that 
we should be right in interfering except 
upon a properly constituted appeal. 

In this Court there is not much author¬ 
ity upon the point and the only case 
which has been brought to our notice is 
Gopi Bari v. The Kinq■ Emperor (5’. In 
that case which was decided by a Bench 
formed by a single Judge of this Court a 
Magistrate had declined to consider tbs 
petition of withdrawal bled by the Public 
Prosecutor on the ground that the private 
prosecutor objected to the withdrawal and 
it was held that his order was without 
jurisdiction and the learned Judge, instead 
of sending the case on remand to the trial 
Court, proceeded to examine the facts 
himself and exercised the jurisdiction which 
the trial Court should have exercised. 
This authority supports the view that 
section 494 gives the trial Court full 
jurisdiction to give or refuse consent and 
that the High Court will only ioterefere 
in revision if some question of jurisdiction 
is involved. 

Finally there is a deeper and indeed a 
fundamental reason for non-interference 
which turns upon the position of a private 
prosecutor in prosecutions for cogoizible 
offences. In my opinion the private 
prosecutor has no position at all in the 
litigation. The Crown is the prosecutor 
and the custodian of the public peace and 
if it decides to let an offender go, no 
other aggrieved party can be heard to 
object on the ground that he has not 
taken his full toll of private vengeance. 

If, therefore, in the present case, the 
Court has allowed the Public Prosecutor 
to withdraw the case upon iosuthoient 
or improper grounds, the Bocal Govern¬ 
ment is the only authority who can take 
action for the correction of that error. 

We accordingly reject the application. 

_ Application rejected. 

(4) (1914) 43 Cal. 619= 19 C 184-310.1, J 

63-16 Or. L.J. 139«37lDd. Caa. 186. 

i5) Or. Rqt. No. 31 of 1930. 
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Das and Adami, jj. 

Mt. Bihi Kaniz Ziinab and others^ 
Appellants 

V. 

Syed Mobarak Hossain and others — 
Respondents. 

F. A. Ni. 60 of 1919, decided on 19bh 
Mirch, 1923, from the decision of Addi¬ 
tional Sub-Tudga, Bhagalpur, dated 28bh 
November, 1918. 


(<*) Limit'iii'iJi Act, Art. 91— not aptly to 
suit for possession and declaration that deed is void. 

Art. 91 applio'? to a ouit to oanoel or Rat aside an 
inatrutneot oot otherwiae provided for. It does not 
apply to a salt for poaseRStoti and a deotaration 
that an und<>F whiob the defeodaot 

olaima is void. [P. 995, 0. 9.] 

(bl Civ. Pro. Code. 0. 30, r. I ^-ComniUstoner 
can sfop orocerdings to take direclio-*. of Court, 

A Commisaioaer appointed by the Oiutt to examine 
witoeqaei oan stop proo^edings to take thedireotioo 
of the Oiart whenever he thinks that the pleader 
oroeR'eraminiog a witness is abas'iig bis position 
and etoeeding the limite of propriety. A Oonct in 
appointing a Commissioner shopld in eaoh oasa 
give him inatruotions so as to make it olear to him 
that he is not so powerless as it is imagined and 
that he should exeroise his pow r and stop the 
prooeedin<?e for the paroose of taking the direotioo 
of the Goart whenever he should think it is 
necessary to do so. [P. 995, 0. 9 ] 


<o) ErAdence—Admissibility-Objeclxon to mode 

oftroof '•an he waived. 

The question of the mode of proof is a question 
of procedure and is capable of being waived bv a 
party. Where the question of the admissibility of 
documents was not raised before the trial Oeurt, 
it must be assumed that the party waived his 
obj’^otion to the mode of proof adopted by the 
opponent. [P. 997, Ca. I aud 9 ] 


fd) Evidence Act, 8. 45 •Inference of ver- 
juryisnot permissible on mioscfion by Court only. 

It is always unsafe to hold that a document ir 
a forgery on the personal inspection of the doou- 
ment by the Court. [P.997,0.9.] 

(e) Muhammadan Law'~^Wakf —Sfcin Lau)-" 
Essentials. 


Among Shias there are four esseatial requisites on 
which depends the validity of the wakf' f 1) that it 
must be prepetual. (9) it must not be oontingeat, 
(3* that posaoseion must be given of the thing 
dedicated or more properly the properties 
should oeane to be the properties of the 
donor, and (41 that the right of the donor 
should be entirely divested therefrom. It is, 
however, recognized in Shia law that it is lawfm 
for the wakif to ooostitnte himself or herself the 
muitoalli and that in such a case a formal ohangs 
of possession is out of the question and that all 
that is required is not actual delivery of posseesi^ 
but change in the obaraoter of possession. If the 
yoakif oonlinuea to exeroise bis eight over the viMf 
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property and makes do ohaose in the obaraoter of 
hie possession the loakt will not take efieot. Trans- 
mutation of possession or (which is the same thing) 
change in the obaraoter of poeeession is esseotially 
a matter of evidence and can only be decided on 
the evidence iu the case. [P. 969, Cs. 1 aod 3.] 

S. M. Mullick, S. S. Bose, S, SaraJi and 
Sahamat Bussain —for Appellants. 

P. K. Sen, Sultan Ahviad, A. Sen 
A. K. Roy, Bindhesiuari Frasad and Md. 
Yusuf Hussain —for Bespoodents. 

Das, J. :—The object of the litigation 
which has culminated in this appeal, was 
to obtain a declaration that certain wakf^ 
namas executed by Mt. Asmatunnissa, dated 
the 15E.h February, 1882, and the 7th 
December, 1897, respectively, and a certain 
deed of management, dated the 17th July, 
1907, are *' invalid, void and ineffectual ’’ 
and that they '* have never been acted upon 
and are purely nominal.’* The properties 
in dispute admittedly belonged to 
Mt.Asmatanuissa and it is the case of plain¬ 
tiff No. 1 that as the sole heiress of 
Mt. Asmatunnissa she succeeded to the pro¬ 
perties on the death of Mn. Asmatunnissa 
which took place on the 17th July, 1910. 
She alleges that certain " persons (whom 
she names in the plaint) got uu" these deeds 
with the object of depriving the plaintiff of 
her inheritance and that, in doing so, 
they took advantage of the fact that 
Mt. Asmatunnissa was an illiterate parda- 
nashin lady, but that the endowmont was 
nominal one, and that the wakfnamas were 
never acted upon, and that the possession of 
Bibi Ai-matuoissa as proprietress over the 
properties continued till her death, and 
that, in the circumstances, plaintiff No. 1 
became entitled to succeed to the properties 
as the solo heiress of Bibi Asmatunnissa. 
Plaintiffs Nos. 2 and 3 are the assignees 
for value of an 8 annas interest of the 
plaintiff No. 1 iu the properties in dispute 
and the question arose in the Court below 
whether the plaintiffs Nos. 2 and 3 were 
hona fide purchasers as they alleged to be or 
whether their alleged purchase was made 

for the purpose of spoliation and with a 
view to foment unjust and improper litiga¬ 
tion and whether, iti the circumstances, 
their purchase was 'Void as being oppos¬ 
ed to public policy*" That question has 
been answered by the learned Subordinate 
Judge in favour of the plaintiffs and no 
question has been raised before us as to 
the correctness of the decision of the learn¬ 
ed Subordinate Judge on this point. 


It will be ooDvenienb to dispose of a point 
which was argued with complete success on 
behalf of the respondents in the Court below. 
One of the issues framed by the Court 
below on the pleadings of the parties ran 
as follows :—Are the plaintiffs entitled to 
sue for any relief without seeking to set 
aside the deeds of endowment, dated the 
]5^h February, 1882, and 7th December, 
1897, and the deed of appointment ot mut- 
W’a/fi,dated the 17th July, 1907. and is their 
claim barred by three years’limitatiou ? 
The learned Subordinate Judge has answer¬ 
ed the question raised in this issue in 
favour of the defendants. In other words, 
be has come to the conclusion that the 
plaintiff’s suit is barred by limitation under 
article 91 of the Limitation Aot. The learned 
Counsel for the respondent has not attempt¬ 
ed to support the decision of the learned 
Subordinate Judge on this point, and, in my 
opinion, there cannot be the slightest doubt 
that article 91 has no application to the facts 
of tb's case. Article 91 applies boa suit to 
cancel or set anide an instrument not other¬ 
wise provided for. It has no application 
to a euit for possession and a declaration 
that an instrument, under which the de¬ 
fendant claims, is void. In the nreseut ( 
suit the plaintiffs do not seek to have the 
instrumentsexeouted by Bibi Asmatunnissa 
set aside. Their case is that those instru- 
nDonts are void and that the Court should 
declare that they are void. 1 quite agree 
that if the instrument is voidable and not 
void ab initw, and is executed by the 
plaintiff or by bis predecessor, the plaintiff 
canuot elude the operation of article 91 by 
suing as for a declaration ; but in determin¬ 
ing whether the plaintiff is attemnting to 
elude the operation of article 91, it is neces¬ 
sary to consider the plaintiff’s case as to the 
instruments. Now, there can be no doubt 
that, according to the plaintiffs, these 
instruments are not voidable, but void 
ah tmiio. They make the definite case that 
the instruments were nominal-and were not 
acted upon during the life-time of 
Mt. Asmatunnissa as the proprietress over 
the properties continued until her death. 
In my oninion it is impossible to bold thafl 
article 91 applies to the facts of this 
case. 

I now come to the question whether the 
plaintiff No. 1 has established her title to 
the properties in dispute assuming that her 
case as to the wakfnamas is true. The 
following pedigree will explain the case of 
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the plaintiff as to the relationship between 
her and Mt. Asmatunnissa :— 


BlBI 80NU 

_I 

i 

FaziluDQiasa 


1 ._ 

I 


NawabuDDissa. Azizanoieaa, 
married died without 

Aerat All isBue 


AsmataDoiBsa 


I 

Ameetunniflsa, 
died, 17th July, 
1910, married 
Kazi Maham- 


I 

Bakat Hoeeain, 
died in the 
time of Aemat- 
UDoiesa. 


_ mad Ali (he 

I predeceased 
Rauiz Zaioabi bis wife) 
plaiutifi. I 

Ata Hosaein, 
(predeceased 
bis parents). 


It will be notioed that she claims to be 
the daughter of Nawabunnissa who, accord¬ 
ing to her, was the daughter of Fazalun- 
nissa and a sister of Mt. Asmatunoissa. If 
she is right in her contention, that she is 
the daughter of Nawabunnissa and that 
Nawabunnissa was the sister of Asmatun- 
nissa then it must follow that, in the events 
which have happened, she is the sole heiress 
of Mt. Asmatunoissa. The case of the 
defendants on the question of relationship 
is set out in paragraphs 5 and 7 of their 
written statement. Paragraph 5 runs as 
follows:— 

* That this fact is not at all true that the 
plaintiff No. 1 is the daughter of Mt. As- 
matunoissa’s sister. The said plaintiff 
is never the heiress of Mt. Asmatunnissa." 

In paragraph 7 the defendants make the 
definite case that " Mb. Asmatunoissa had 
no sister of her own named Mt. Nawabun¬ 
nissa." In my opinion there is no denial 
in the written statement that the plaintiff 
No. 1 is the daughter of Mt. Nawabun- 
nissa. It is, of course, denied that the 
plaintiff is the heiress of Mt. Asmatunnissa 
but that denial Is based upon the case of 
the defendants tbat“Mt. Asmatunnissa bad 
no sister o( her own named Mb. Nawabun- 
nissa." It is a denial by implication; 
and if the facts upon which the implication 
is sought to be raised are found against the 
defendants, the implication cannot beraised. 
In their evidence, however, the defendants 
have contested the claim of the plaintiff 
that she is the daughter of Mt. Nawabun- 
nissa. Their case in their evidence is that 
Mt. Nawabunnissa was not the daughter of 
Fazalunnissa but a daughter of Ameer- 
unniasa and that the plaintiff is the 


daughter of one Asrat Ali, not by 
Mt. Nawabunnissa but by her oo-wifeBibi 
Aman. It is admitted by the defendants 
that Mt. Nawabunnissa was a wife of Asrat 
Ali. It is also admitted that the plaintiff 
is the daughter of Asrat Ali; but it is con¬ 
tended that the plaintiff is the daughter of 
Asrat Ali not by Mt. Nawabunnissa but by 
Bib! Aman. 

In my opinion, the defendants in their 
written statement have not attempted to 
answer the point of substance as to the re¬ 
lationship between plaintiff No. 1 and Bibi 
Asmatunnissa alleged in the plaint, but have 
denied the relationship evasively. If it 
were known to them that Nawabunnissa 
was not the daughter of Fazalunnissa but 
the daughter of Ameerunnissa. they 
should have said so definitely in their writ¬ 
ten statement. If it were known to them 
that the plaintiff was the daughter 
of Asrat Ali by Bibi Aman and not by 
Mt. Nawabunnissa, they should have said so 
definitely in the written statement. Not 
having said so, it was not open to them to 
adduce evidence to the effect that the 
plaintiff was the daughter of Asrat Ali by 
Bibi Aman. As it is admitted that Nawab¬ 
unnissa, was the daughter of Amirun- 
nissa it must follow that the plaintiff 
is the heiress of Asmatunnissa, provided 
we assume that the plaintiff is the daugh¬ 
ter of Nawabunnissa. It makes no differ¬ 
ence 80 far as the heirship is concerned 
whether the plaintiff is the sister’s daughter 
or a cousin’s daughter. In either case she 
is entitled to succeed to the properties of 
Asmatunnisa assuming that she is the 
daughter of Nawabunnissa and assuming 
that her case as to the wakfnama is true. 
But as the parties have gone into evidence, 

I shall deal with that evidence and shall 
base my decision on the evidence and not 
on the pleadings. 

tHis Lordship after discussing the oral 
and documentary evidence proceeded :—] 

The first question that arises for our 
consideration is, whether these documents 
were properly admitted in evidence by the 
learned Subordinate Judge. They are un¬ 
doubtedly ancient documents and were 
admitted as such by the Oourt below. The 
plaintiff produced these documents in the 
course of her evidence on oomncission. Her 
evidence is that she got the documents 
from Mamtaz Hussain, her step-brother, 
and that they were in her custody until 
she made them over to her hosband for bein^ 
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'filed in Coart. We have to ooasider whether 
the plaiobiff has proved proper oustody 
of these doouments. Now, Ex. 3 was a 
document executed by Asrat Ali in favour 
of his wife Nawabunnissa and certain 
other persons and Ex. 2 was a document 
executed by Nawabunnissa in favour of 
the plaintiff. It is not unreasonable to 
suppose that these doouments would re- 
main with Asrat All and that on bis death 
they would pass to Mamtaz, bis son. The 
plaintiff swears that Mamtaz Hussain made 
over these doouments to her and that they 
were all along in her oustody until she 
made them over to her husband. Enayet 
Ali, who in his turn made them over to the 
plaintiffs Nos, 2 and 3 for being filed in 
Court. This was her evidence on com¬ 
mission, and on the doouments being 
tendered, they were objected to on the 
grounds, first, that the witness being 
illiterate could not possibly identify the 
doouments, and, secondly, that oontinous 
custody of the documents to the time of 
their being filed in Court, was not proved. 
Now, the Commissioner for taking evidence 
had, of course, no power to decide on the 
admissibility of the documents and it was 
necessary, therefore, for the defendants to 
object to the admissibility of the doou¬ 
ments in Court if they bad any objection 
to their being taken in evidence. The 
record, however, shows that these docu¬ 
ments were marked by the learned Sub¬ 
ordinate Judge without any objection. It 
is now urged before us that Enayet Ali 
should have been called to prove that be 
received these identical documents from the 
plaintiff and that he made them over to 
plaintiffs Nos. 2 and 3. The argument is 
not without force; but it is to be remem¬ 
bered that the defendants did not object to 
the documents being marked as Exhibits in 
Court. Had they put forward their objection 
in Court it would have been open to the 
plaintiff to call Enayet Ali as a witness. 
We are informed that Enayet Ali is now 
dead and it is impossible for the plaintiff to 
call him now. In my opinion, the objection 
being to the mode of proof and not to the re¬ 
levancy of the documents, it is impossible 
for us to reject the documents at this stage 
on the ground that the plaintiff did not 
examine Enayet Ali as a witness on her 
behalf. The question of the mode of proof 
Is a question of procedure and is capable 
of being waived by a party. Since the 
qq^s^lon qf the admissibility of these docu¬ 


ments was not raised before the learned 
Subordinate Judge by the defendants, we 
must assume that they waived their 
objection to the mode of proof adopted by 
the plaintiff. I hold that it is not open to 
the defendants now to raise the question 
of the proper proof of these documeota. 

The next question is, whether these docu¬ 
ments are genuine. The learned Subordi¬ 
nate Judge has come to the conclusion that 
they are auspicious and that they ought not 
to be relied upon. I will deal with all the 
grounds urged by the learned Subordinate 
Judge for holding that they are suspicious 
doouments. I will first deal with Ex. 3 
which is the earlier document. The 

learned Subordinate Judge says that 
the document is not a registered one, but 
it must be remembered that it was executed 
on the 22Dd November, 1851, when it was 
not obligatory on the parties to register their 
documents. The document bears a stamp 
of 1851 and the endorsement of the stamp- 
vendor is as follows'—Sold this stamp 
to Saiyid Asrat Ali, Pleader of the Court, for 
writing a deed of sale at Rs. 4.” It would be 
difficult for the plaintiff to procure a stamp 
of 1851, and the document as a whole has 
the appearance of being a very old docu¬ 
ment. It would be plainly impossible for us 
to bold that a document must necessarily 
be a suspicious document because it does 
not happen to be a registered document. 
To take such a view would be to hold 
that a document of 1851 should have been 
registered although the law did not require 
those documents to be registered. The 
argument is a speculative one and I cannot 
attach any value to it. The next ground 
urged by the learned Subordinate Judge is 
that it is not shown why Asrat Ali should 
have sold this property to Nawabunnissa 
and others. It is somewbat unreasonable 
to call upon the plaintiff in 1916 for proof 
as to the necessity of a transaction which 
took place in 1851. It is then urged by 
the learned Subordinate Judge that the 
signature of Asrat Ali in Ex. 3 does not 
tally with his signature in Ex. 4 which 
is accepted by him as a genuine document. 

I have myself examined the two signatures 
and 1 am not prepared to base my conclusion 
as to the genuineness of the document on 
my personal observation of the signatures. 
It is always unsafe to bold that a document 
is a forgery on the personal iospeotion of 
the document by the Court. No expert 
witueases were examined on the point and 
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no wifcnesees were called by the defendants 
to prove that the sigoature purporting to be 
the sigoature of Aerat Ali in Ex, 3 was not 
in facii the signature of Asrat Ali. 

On the question whether Nawabunnissa 
is the daughter of F-izalunnissa, there 
cannot be, in iny opinion, the slightest 
doubt that she was the daughter of Fazal- 
unnissa. The plaintiff is, as I have already 
said, supported by one of the defendant’s 
witnesses who is a competent witness, on 
the point. As to the other point, namely, 
whether the plaintiff is the daughter of 
Nawabunnissa, the evidence, taken as a 
whole i« in her favour. In my opinion the 
plaintiff has established that she is entitled 
to the properties left by Bibi Asmatunnissa 
if she can establish her case as to the 
wakfnarnas executed by Bibi Asmatunnissa. 

I now come to the question whether 
the wakfndmas executed by Mt. Asmat- 
unnis^a are valid and operative documents. 
The first wakfnama was executed on the 
15th February, 1882. It api ears that there 
was a mosque and an hnavibara already 
in exis'ence which bad been constructed 
by her father-in-law. Bv the wakfnama 
of the 15th Februarv, 1882, she dedicated 
the properties specified in the wakfnama 
for maintaining the mosque and Imombara 
which were already in existence, for the 
support of fakirs and travellers and for 
" the annual and Urs" of herself 

and her bu'^band. She declared that she 
was making wakf, absolutely of the 
properties mentioned below in the name of 
God without any condition valid or 
invalid ” and that from that day neither 
she nor her heirs and represeutatives would 
have “any personal connection with or 
any rights in future to the endowed 
property." She appointed berself the 
mutxoalli of the endowed properties for 
life and fixed her salary at Rs. 125 per 
month She provided that the inoome 
ofthew^fe/ property, after the payment 
of GoverDmt*nt revenue, other Government 
demands and ooHecbioo exoanses, should be 

apph.-d to the expenses of the mo^qu 0 
and Imnmbiras" and directed that the 
account of the income and the expenses 
sboub’ bH kept in the Khankah and should 
be signed and sealed daily by themutwalli 
for the mot-que for the time being. She 
appoiiita I the ' wo surviving brothers of her 
husband bo succeed her as the mulwalli of 
the endowojoDt, one as the mulwalli of the 
mosque and tbe other as the mulwalli of 


the Imambata, and gave them power to 
appoint their snocessors from amongst their 
male issue and provided that, in default of 
snob appointment, their male issue should 
have the power to choose tbe mutwallis 
from amongst themselves. Lastly, she 
directed that, out of tbe income of the wakf 
property, Shaikh Imam Ali, senior, and 
Shaikh Imam Ali, junior, should each 
receive Rs. 10 per month generation after 
generation without any condition of service. 

By tbe second wakfnama, which she exe¬ 
cuted on the 7th December, 1897, and 
which she described as tbe supplementary 
deed of wakf, she dedicated all her re¬ 
maining properties to tbe purposes mention¬ 
ed in the first wakfnama and gave up her 
salary of Rs. 125 per month, but stipulated 
that all her expenses should be sent to her 
wherever she might direct her manager 
to send the same. By this document, she 
appointed Shaikh Imam Ali, senior, as the 
manager of the endowment on a salary of 
Rs. 5 per month and gave him extensive 
powers of management, as she contemplated 
visiting Mecca and other sacred places. 
Sheprovided that Imam Ali should continue 
to be the manager of tbe endowment after 
her death and modified the terms of the 
earlier wakfnama, the effect of which was 
to place tbe mufwallis, after her death, more 
or less, under tbe control of the manager. 

The last deed executed by Mb. Asmat¬ 
unnissa on the 17th July, 1907, is 
baldly a deed of wakf ; it is in reality a deed 
laying down the scheme of management 
of wakf properties after her death. It 
appears that the mutwallis nominated by 
her to succeed her on her death were both 
dead, and by this document, she nomi¬ 
nated Mobarak Hussain, defendant No. li 
to succeed her as tbe mulwalli of the 
mosque, and Bibi Sagheri Begum, defend¬ 
ant No. 2, to succeed her as the mulwalli 
of the Imamhara. Mobarak Hossain is 
the son of Latiff Hussain whom she had 
nominated to succeed her as the mulwalli 
of the mosque. Bibi Sagheri Begum is the 
daughter's daughter of Walayat Hossain 
whom she bad nominated to succeed 
her as the mulwalli of the Imambata. 
As Iccam Ali, on account of his old age* 
had become incapable of looking after the 
wakf properties, she removed him form hifl 
ofiBce as manager, and appointed Karamal 
Hussain, defendant No. 4 , as tbe manager 
of the toakf on salary of Bs. 10 per month. 
She also appointed defendant No. 3 Syed 
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Nawab, the husband o( Sagheri Begani. 
and Rajah Ali, defendant No. 6. as sub- 
managers, Syed Nawab on a salary of Rs. 10 
per month and Rajah Ali on a salary of 
Re. 4 per month. She specified the salaries 
payable to the servants of the wakf estate 
and directed that the salaries specified by 
her should be paid to them and to their 
heirs generation after generation provided 
they performed their duties. There is a 
schedule at the foot of the deed which gives 

the details of salary payable to the ser¬ 
vants attached to wakf estate,” The 
^servants” mentioned are Mobarak Hussain 
{son of her husband’s brother Dutf Hussain). 
Sagheri Begum (grand-daughter of her 
husband’s brother Walayat Hussain). Bibi 
Azizunnissa (her sister), Karamat Hussain 
(son of her husband’s brother Walayat 
Hussain). Syed Nawab (husband of Sagheri 
Begam) Rajab Ali (her servant) Manuk 
(son of her husband’s brother Walayat 
Hussain) and Munshi Imam Ali (her 
Muktear and confidential adviser). 

Mr. SusU Madhab Mulliok, on behalf of 
the appellants, has argued before us, first, 
that the zoakfs are invalid and inoperative 
inasmuch as they were never acted upon 
and Bibi Asmatunnissa never parted with 
her possession as full proprietress ; secondly, 
that the wakfs are illusory and were not 
intended to be acted upon and that the 
whole object was to divert the source of 
succession under the Muhammadan Law 
and to keep the properties in her husband's 
family, and thirdly, that the documents 
were not read and explained to Bibi 
Asmatunnissa and that she did not have 
any independent advice in connection 
with the execution of these documents. 
The first point urged before us by 
Mr. Mullick raises the question whether 
the wakf is a valid wakf, the second 
point, whether the ivakf is a real wakf, 
and the third point, whether the Court 
would enforce it having regard to the fact 
that Bibi Asmatunnissa was an illiterate 
purdana&hin lady wholly incapable of 
understanding the nature of tbe instru¬ 
ments which she executed. 

I will first consider the question whether 
the wakf is a valid and an operative wakf. 
The parties are Shias, and, according to 
Mr. Ameer Ali, there are four essential re¬ 
quisites on which depends tbe validity of 
the wakf : (1) that it must be perpetual, 
(2) it must not be contingent, (3) that 
possession must be given of tbe thing 
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dadioated, or, more properly, the properties 
should cease to be the properties of the 
donor, and (4) that the right of the donor 
should be entirely divested therefrom. It is, 
however, recognized in Shia law that it is 
lawful for the loakif to constitute himself 
or herself the mutwalli, and that, in such 
a case a formal change of possession is out 
of the question, and that all that is requir¬ 
ed is, not actual delivery of possession, but 
ohange ip the character of possession. 

It \3 in this sense,” says Mr. Ameer 
Ali, that the Mafatih declares chat, 
if the wakif continue to exercise his 
right over the wakf property and 
make no cbango in tbe character of his 
possession, the wakf will not take effect”- 
(Ameer AH’s Muhammadan Law. 4tb 
Ed., Vol. I, 499.) 

It is contended on behalf of the appel¬ 
lants that, in order to defeat their legal 
title the defendants must establish the 
validity of the wakf and that, as a neces¬ 
sary consequence, they must establish that 
there was a change in the character of 
possession of Bibi Asmatunnissa, who 
constituted herself the first mutwalli under 
the wakf. It is argued that, not only is 
there no evidence that Bibi Asmatunnissa 
changed the character of her possession, 
but that tbe evidence is oonolusive that 
she continued to hold possession as full 
proprietress and not as a mutwalli. 
Mr. Sultan Ahmad on behalf of tbe res¬ 
pondents, agrees that in order to complete 
thQwakf, there must be ohange in the 
character of possession ; but he maintains 
that the wakfnama must itself decide 
whether there is a ohange in the character 
of possession. According to him, the issue 
must be decided on a construotion of 
the wakfnama, and not by reference 
to extrinsic evidence; and he argues 
further that, if we are at liberty to 
go into evidence, that evidence would sup¬ 
port bis case that subsequent to tbe n/aib/* 
tuima, Bibi Asmatunnissa held possession 
not as proprietress, but as a mutwalli. 

Asreferenoe has been made to tbe English 
caseSi it is necessary to consider how far 
the English cases are likely to help us m the 
solution of tbe problem. Now, in England, 
transmutation of possession is not an 
essential pre-requisite to tbe constitution 
of a trust. Provided that tbe trust was, in 
the first instance, perfectly created, the 
trust will be supported, whether there was 
transmutation of possession or not. But, in 
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order to dc‘’.'rmine whether the trust wns, 
in the tirst iDStaoce, perfectly created, the 
Court has to cousider whether the settlor 
ooDtemplated some further act for the pur¬ 
pose of giviug it completioQ. If, for ins- 
t&Dce, the settlor contemplated making over 
possession of the trust property to a trustee 
for the purpose of completing the trans- 
aotioD, the trust will not be regarded as 
having been perfectly created until posses¬ 
sion is actually made over to the proposed 
trustee. But, if the settlor proposed to con¬ 
vert himself into a trustee, than the 
trust is perfectly created and will be 
enforced as soon as the settlor has executed 
an express declaration of trust, intended to 
be hnal and binding on him. 

It will be noticed that the Sbia law 
differs from the Ecglisb Law on the 
question of the completion of the trust, 
though they agree in this that where the 
trust was in the first instance perfectly 
created, the Court will enforce it and will 
not enter into the question whether the 
trust was acted unoD. In ISogland, trans¬ 
mutation of possession is not, whereas in 
Sbia law it is, an essential pre-requisito 
to the creation of a trust. In England, if 
the settlor proposes to convert himself into 
a trustee, then the trust is perfectly created 
as soon as the settlor has executed an 
express declaration of trust, intended to be 
final and binding on him. In Sbia law, 
the wakif must still show that be has 
changed the character of his possession, 
I am of opinion, therefore, that the English 
cases cannot help us in the solucion of the 
problem whether the wakf was, in the 
present case, perfectly created. 

Nor do I agree with the argument that 
the document must itself decide whether 
there was a change in the character of pos¬ 
session. In my opinion, transmutation of 
possession, or, (which is the same thing) 
change in the character of possession, is 

1 essentially a matter of evidence, and can 
only be decided on the evidence in the case. 
The argument assumed that whenever a 
wakif constitutes himself a mutwalli of 
the endowment, there is, by virtue of such 
constitution, a transmutation of possession, 
for there is, or can be, no other indication in 
the waktnavia that there is a change in the 
character of possession. To take such a view 
is to ignore the distinction between change 
of ownership and change of possession both 
of which must have taken place before 
a wakf can be said to be perfectly created. 


All that the toakfnama in the present case 
does show is that the wakif has divested 
herself of all proprietary interest in the 
property endowed and constituted herself 
a mutwalli of the endowment. Such a 
declaration satisfies regulate No, 4 given in 
Mr. Ameer Ali’a book. There is still re¬ 
quisite No. 3 to be satisfied before the waki 
is complete ; and there is no indication in 
tbo wakfnama that ic has been satisfied, 
unless we regard her appointment as a 
mutwalli as leading to the inference that 
there was a transmutation of possession. 
Even assuming that Mr. Sultan Ahmad 
is right in bis contention that the document 
itself must decide the question whether 
there has been a transmutation of posses¬ 
sion, I do not think that the document 
throws any clear light on the point; and we 
must, therefore, go into the evidence to see 
whether, after the execution of the wakf' 
nama, Bibi Asmatuunissa held possession 
as the mutwalli of the endowment. 

Mr. Susil Madbab Mullick strongly re¬ 
lies upon the fact tbat Bibi Asmatunnissa 
did not, at any time after tbe execution 
of the wakfnama, apply for mutation of her 
name in the Land Begistration Department 
as ibemutwaUi of the endowment. In sup¬ 
port of his contention, Mr. Mullick refers 
us to Ex. 15 series which establish that, 
in respect of the properties which are now 
in dispute she stood recorded in tbe Land 
Registration Department as tbe proprie¬ 
tress up to tbe time of her death. In 
order to set tbe argument advanced before 
us, it is necessary for us to consider some 
of tbe provisions of tbe Land Registration 
Act (Bengal Act VII of 1876). It will be 
useful to remember, first, tbat the Act 
makesa distinction between a proprietorand 
a manager. "Proprietor** means a person in 
possession "of an estate as owner thereof." 
Tbe term "manager" includes every person 
in charge of an estate on behalf of a reli¬ 
gious or charitable foundatijo. See sec¬ 
tion 3 (8) and section 3 (6*. It follows, 
therefore, that after the execution of the 
wakfnama if tbe transaction was at all per¬ 
fected, Bibi Asmatunnissa ceased to be a pro¬ 
prietor and became vested with the charac¬ 
ter of manager*' within tbe meaning of 
the terms as used in tbe Land Registration 
Act. Section 42 provides tbat "every per¬ 
son assuming charge after such commence¬ 
ment,** tbat is to say, after tbe commence- 
ment of tbe Land Registration Act, "of any 
estate or revenue-free property, or of any 
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iotoreat therein.aa manager, shall within 

six months from the date of such . . . . 
asaamptioD of oharge. make application 
in the manner hereinafter provided to the 
Collector of the District on the general 
register of which such estate or property 
is borne,...for registration of his name and 
of the character and extent of his interest 
as saoh....manager.*’ The provision is 
mandatory, and it was, in my opinion, 
the duty of Bibi .Asmataonissa to apply 
for registration of her name as niut- 
wain of the endowment, if, indeed, she 
bad changed the character of her pos- 
aession. Section 65 provides the penalty 
for omitting to comply with tbe Act and 
declares that a person omitting to make 
euoh application within tbe prescribed 
time, shall be liable to such fine as tbe 
Collector may think fit to impose, not 
exceeding one hundred rupees for such 
omission. Section 78 provides that no 
person shall be bound to pay rent to any 
person claiming such rent as proprietor or 
manager of an estate or revenue-free pro- 
party in respect of which be is required 
by the Act to cause his name to be regis¬ 
tered, unless tbe name of such claimant 
shall have been registered under tbe Act. 

The learned Counsel for tbe respondents 
does not contest tbe prooosition that it was 
the duty of the mutwalli to have her 
name registered in the Land Registration 
Department as such mutwalli ; but be con¬ 
tends that tbe endowment cannot lose its 
title to the properties io question, because 
tbe mutwalli failed to have her name re¬ 
gistered as such mutwalli, and that where 
the Act provides a penalty for such omis¬ 
sion on tbe part of tbe mutwalli, it would 
be a strong thing to say that there 
is no title in the endowment, because there 
was such an omission on the part of the 
mutwalli. Tbe argument, in my opinion, 
begs the whole question which is in debate 
before us. If it be assumed, for tbe purpose 
of tbe decision, that there was transmu¬ 
tation of possession, and that tbe was 
perfected, then tbe issue is decided, and the 
case is at an end. But, in order to deter¬ 
mine tbe issue, it is relevant to enquire into 
tbe transaction whether tb^re were acts and 
transactions consisteut with tbe case of 
tbe defendants that there was change 
in the character of possession of Bibi 
Asmatunnissa. 

I ought to mention that, with refereooe 
^0 one property, Bibi Asmatunnissa was 


registered as mutwalli of the endowment. 
On tbe 17bh March, 1883, Walayat Hussain 
sold l-anna oi-pies out of the entire 
IG-annas Mauza Murtuzza Ohak to Bibi 
Asmatunnissa; and on such purchase 
being made Bibi Asmatunnissa was regis¬ 
tered in the Land Registration Department 
as mutwalli of the endowmeut not only 
in respecD of the purchased share of the 
Mouza, but also in respect of the other 
sbares which she has in the Mouza. 
But with reference to this transaction, 
there is this to be said that we 
have not tbe application before us, and 
we do not know who actually made the 
application to the Collector. On tbe other 
band, Walayat Hussain, the vendor of tbe 
property, was tbe husband’s brother of 
Mt. Asmatunnissa and was nominated by 
her to succeed her as tbe mutwalli of the 
imambara and was, therefore, deeply 
interested in tbe question of the wakfnama. 
I am unable to look upon the single 
instance of transmutation of name as 
establishing that there was transmutation 
of possession. 

The appellants next rely upon tbe finally 
published Records-of-Right showing that 
Bibi Asmatunnissa was recorded, in respect 
of tbe disputed properties, as proprietress 
and not as a mutwalli. 

The Cadastral Survey under Chap. X of 
the Bengal Tenancy .Act was concluded in 
1907, and the Records-of-Right were finally 
published on tbe 17tb September, 1907. 
Exhibit 16 series are tbe finally published 
Records-of-Rigbfc, and they completely 
support the argumeot of Mr. Mullick, 
Mr. Sultan Ahmed, on behalf of tbe res¬ 
pondents, accepts the facts upon which the 
argument is founded, but disputes the 
validity of the argumeot. Tie refers us to 
tbe definition of 'pi'oprietor’ io section 3 (2) 
of tbe Bengal Tenancy Act as meaning " a 
person owning, whether in trust or for bis 
own benefit, an estate or part of an estate 
and be contends that, though a mutwalli, 
Bibi Asmatuuniesa was a proprietress 
within tbe meaning of the term as used in 
tbe Bengal Tenancy Act, and that she 
could not be recorded as anything but a pro¬ 
prietress in the finally published Records- 
of-Rights, The argument, as founded upon 
the Bengal Tenancy Act, is entitled to 
weight but we have to read Obap. X of 
the Bengal Tenancy Act together with tbe 
roles made by the Local Government under 
section 189 of the Bengal Tenancy Act. for 
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the purpose of regulating the procedure to 
be followed by Revenue Officers in the 
discharge of any duty imposed upon them by 
or under tbe Act and prescribing the forms 
to be used by them. Rule 48 in Part II of 
the Survey and Settlement Manual, 1900, 
provides, that “ the proprietary kheivat 
shall show tbe character and extent of 
proprietary interests.” In my opinion, 
there is no doubt whatever that she would 
have been recorded as mutxoalli of the 
endowment if it were known to tbe Survey 
Autboricies that she was in possession of 
the properties as a trustee ; and not for her 
own benefit. Tbe proceedings in connec¬ 
tion with the preparation of the Reoords-of- 
Rights are conducted with great publicity 
and with notice to the persons whose inte¬ 
rests are intenaed to be affected by the entry 
in the fteoords-of-Rights. If, indeed, the 
trust had been perfected at any time during 
the Cadastral Survey operations, it was the 
duty of Bibi Asmatunnissa to acquaint the 
Survey Authorities with the fact that she 
was in possession of this estate, not for her 
own benefit, but as a trustee, so that the 
character of her proprietary interest could 
be shown in tbe proprietary khciuat. 

The next series of documents upon which 
the appellants rely are the rent-receipts 
(Ex. 6 series) and the pottah (Ex. 10 
series) granted by Bibi Asmatunnissa in 
her capacity as proprietress and 2e?7ii7id(ir. 
Mr. Sultan Ahmad's afgument in reply 
is again founded upon the definition of the 
term proprietor ” in the Bengal Tenancy 
Act, and he contends that her description 
of hereself as proprietress does not decide 
the question whether or not she was hold¬ 
ing possession as mutivalli. The argument 
is not without force; bub it is a significant 
fact that not one document has been pro¬ 
duced executed by Bibi Asmatunnissa and 
bearing her seal in which she describes 
herself as a mutwc^llt although many 
■documents have been produced by the 
defendants executed by third parties in 
favour of Bibi Asmatunnissa in which she 
is described as a mutivalli, I refer to this 
for the purpose of showing that, though 
under the Bengal Tenancy Act, and for 
the purpose of the Bengal Tenancy Act a 
proprietor mcludes a trustee, there is a 
distinction in fact between the two, a 
distinction which is observed in actual 
practice and in acts and transactions affect¬ 
ing property. The definition in the Bengal 
Tenancy Act establishes no more than 


this that, wherever the term “ proprietor " 
is used in the Bengal Tenancy Act, it may 
mean, according to the context, either a 
person owning an estate for his own banefit, 
or a person owning an estate as a trustee. 
But it was not the object of the Bengal 
Tenancy Act to sweep away the distinction 
between a proprietor and a trustee and the 
documents executed by Bibi Asmatunnissa 
bearing her seal in which she describes 
herself as proprietress have a special 
significance when we are considering tho 
question whether there was transfer of 
possession from herself as owner to herself 
as mutwalli. 

In this connection, it will be useful to 
consider one of the pattas executed by 
Bibi Asmatunnissa. This patta is Ex. A, 
dated the 27bh November, 1898, in favour 
of Shaikh Mahbub. This document was 
produced by the defendants and was intend¬ 
ed to show that the patta was granted 
by Bibi Asmatunnissa in her capacity as a 
viulioalli. When the document was actually 
tendered in evidence, it was discovered 
that the word ' mutwalli' had been struck 
out in the original, and in its place the 
word malika ’ had been substituted. It 
was suggested by the defendants that th& 
document had been tampered with while 
in the custody of the Court. The plaintiffs 
thereupon called for a certified copy of the 
document and tbe certified copy showed 
that Bibi Asmatunnissa described herself 
as a proprietress and not as a mutwalli^ 

I think that the original document is of 
great value in determining the question 
whether the ivakf was perfected. What 
obviously happened was, that tbe document 
describing her as a mutwalli was placed 
before her for execution and she objected to 
being described as a mutwalli. Thereupon, 
the word 'mutwalli’ was struck out and the 
word ‘ proprietress ’ was substituted in its 
place. On no other hypothesis is it pos¬ 
sible to explain the fact that in the orginal 
the word ‘ mutwalli ’ is struck out and the 
word ‘proprietress’ substituted. 

Finally, Mr. Susil Madhab MuUiok 
draws our attention to the fact that the 
account-books of the estate have been 
deliberately suppressed by the defendants. 
They produced the account-books of 1882 
1885, 1899, 1907 and 1903 and suggested 
to the learned Subordinate Judge that the- 
account-books other than those produced 
by them ware either lost or destroyed. Tbe> 

learned Subordinate Judge very properly 
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^eolioed to accept the explanation which 
was offered by the defendants and in regard 
to the account-books which were actually 
■filed by the defendants, the learned Subor¬ 
dinate Judge says as follows:—" The 
Appearance of these books, the freshness of 
the ink and papers convince one of their 
unreliable nature. ” The finding of the 
learned Subordinate Judge on this point is 
not challenged before us by the respond- 
■enta; and we must accordingly assume 
that the account-books have been delibera¬ 
tely suppressed by the respondents. Now, 
the proper presumption arising from tho 
suppression of these account-books is that, 
if produced, they would be unfavourable 
to the defendants who withheld them, 
Hr. Sultan Ahmad contends before us that 
all that we can presume from the suppres¬ 
sion of the account-books is that the 
accounts have not been properly kept 
and that there have been breaches of 
trust on the part of the ynutioalli. I 
am unable to accept this contention as 
well-founded. The question whether there 
were breaches of trust on the part of the 
mutioalU was not in issue in the case, and 
we cannot assume that the books of account 
were suppressed in order to conceal the 
breaches of the trust of the mntwalli. What 
was in issue was whether there was trans¬ 
mutation of possession in fact, and whether 
the wakfnamas were acted upon. The 
account-books would show whether there 
was a transmutation of possession in fact, 
that is to say, whether the accounts stood 
in the name of the mutwalli or of the pro¬ 
prietress. They would show whether the 
income of the estate was credited to the 
wakf ov to the proprietress and they would 
also show whether a salary of Es. 125 a 
month was being paid to tbe mutwalli or 
whether the whole income was being credit¬ 
ed to Bibi Asmatunnissa as proprietress of 
the estate. In my opinion, tbe suppression of 
the account-books is almost decisive of tbe 
question. Tbe plaintiffs gave notice to the 
defendants in their plaint that they would 
contend that " the possession of Mt. 
Asmatunnissa as proprietress continued 
over the moveable and immoveable proper¬ 
ties till her death." The defendants 
bad complete notice of tbe case of tbe 
plaintiffs, and it was their clear duty 
iio produce those account* books which un¬ 
doubtedly would have an important bear- 
dog on the question at issue. 

It was contended by Mr. Sultan Ahmad 


that tbe suppression of the account-books 
is after all not of much importance since 
there is a clear admission made by tbe wit¬ 
ness examined on behalf of the plaintiffs 
that tbe wakfnama, was acted upon. There 
is no doubt, as the plaintiff’s witnesses have 
admitted, that " majlis has all along been 
held in the ImambaTa from the first to 
the 12bh day oi 'Muharram every year,” 
that “ Mehdi procession is taken out after 
majlis irom the courtyard of the Imarnbara 
on the 7tb day of tho Muharram ” that the 
procession goes round the town in pomp and 
thereafter returns to the Murtaza Masjid ” 
that " the gentries of the town all along 
took part and still take part in tbe said 
majlis and procession “ that the ladies of 
the gentries of tbe town also come to As- 
matunnissa’s bouse to nay respect to the 
Mehdi when it is taken inside the house ” 
that “ on the 7bh day malida is distributed 
to the persons who attend there either out¬ 
side or inside the house,’* that “ sarbat and 
jelapee were and still are distributed during 
the ten days,’* that “ on tbe 12bh day Phul- 
pan is observed " that “ Urs ceremony of 
Kazi Muhammad Hussain is observed in 
the said Imambara^'* that "on such occasion 
Koran Sherij^ is recited and Fateha 
ceremony is gone through, " that " bread 
and meat are cooked and distributed to tbe 
poor on the Urs ceremony day," that "those 
who attend the ceremony are also offered 
bread and meat." But tbe question is not 
whether there were acts which any pious 
Muhammadan lady would perform, but 
whether the luakf was at all constituted. If 
on a consideration of the evidence, tbe 
conclusion is reached that the toakf was 
perfected, it would be wholly irrelevant to 
consider whether tbe wakf was acted upon ; 
for the evidence tending to show that the 
wakf was nob acted upon would only be 
evidence of breach of trust on tbe part of 
the mutwalli. The evidence upon which 
the respondents rely does nob in any way 
establish that the xoakf was completed. The 
acts to which the plaintiff’s witnesses speak 
and upon which Mr. Sultan Ahmad relies 
as establishing that tbe toakf was not only 
perfected, but was actually acted upon are 
such as any pious Muhammadan lady of 
tbe Shia sect in good oiroumstanoes would 
do of her own accord ; and the evidence is 
conclusive that all these different cere¬ 
monies used to take place regularly before 
the first wakfnama was executed. Tbe 
acoouot-books would be valuable evidence 
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on the point, and I cannot pass by the 
suppression of these account- booksaslightly 
as the learned Subordinate Judge has done. 

Mr. Sultan Ahmed relies upon certain 
transactions as showing that Asmatunnissa 
in certain transactions acted as the 77iut- 
walli of the endowment. Of the numerous 
transactions upon which Mr Sultan 
Ahmed relies tho only series that precis me 
are the suits which Asmatunnissa brought 
as mutwalli of the endowment as against 
a tenant. The certified copies of the 
decrees which have been produced are 
Ex. V series and they show that Mt. 
Asmatunnissa as lyiutualli of the endow¬ 
ment recovered certain rent-decrees against 
certain tenants. These are the only 
documents which support the case of the 
defendants. The otlier documents upon 
which Mr. Sultan Ahmed relies do not 
really touch the question at issue. They 
undoubtedly show that various persons 
treated her as a mutwalh of the endow¬ 
ment, but Asmatunnissa was not a party 
to these documeuts and it is impossible to 
regard them as assertions made by her as 
to her title as inulwalii of the endowment. 
These documents are Ex. Q. a kohala, 
in her favour, dated the 20tb December, 
1883 : Ex. K. a kobala in her favour, 
dated the 17tb March, 1888: Ex. H, a 
kobala in her favour in 1891 and Ex. J 
series, certain kahuUyats executed by 
tenants in her favour as inutwalli of the 
endowment. They are no doubt evidence 
in the case, hut they are not sutficient, in 
my opinion, to turn the scale in favour of 
the defendants. 

Id coming to the conclusion that ih^wakf 
was not perfected, I have been impressed by 
the facts, first, that Asmatunnissa did not 
apply for registration of her name in the 
Land Begistration Department as ynutwalli 
of the endowment; secondly, that she did 
invite the Survey Authorities to record her 
as the mutivalli of the endowment; thirdly, 
that she did not collect the rent due to 
her as themulwalli of the endowment: and 
fourthly, that the defendants have 
suppressed the account-books which would 
be the most valuable evidence to show 
in what capacity she held possession of 
the properties in dispute. In Haynid Alt 
V. Mujawar Husain Khxn 11) one 
of the questions which the Allahabad 
High Court had to consider was whether, 

(1) (1902) 34 All. 967. 


notwithstanding his paper declaration to 
that efi'ect, the settlor did really obtain 
that seisin as mutwalli which the Sbia 
law requires, Burkitt, J., in answering the 
question in the negative, made the following, 
pregnant observations :—“ It may also be 
strongly doubted whether there was in 
this case that strict seisin by the mutwalli 
which tbe Sbia Law requires. The settlor 
did, no doubt, draw up tbe paper?ya^:/na7na 
in which be says that thenceforth be bolds 
the property as mulwalli. But he did 
nothing more except to register tbe paper. 
He in no way changed tbe outward appear¬ 
ance of the title by which be remained in 
possession. If he had been sincere in bis 
desire to divest himself of his proprietary 
title, be would have at once applied to the 
Revenue Authorities to have bis name no 
longer recorded in public registers as owner 
of tbe dedicated property, and instead to 
have a new entry made recording bim as 
mutv'alii. This he did nob...do" and the 
learned Judge concluded as follows:—"On 
tbe above facts I am unable to say that the 
settlor, notwithstanding bis paper declara¬ 
tion to that effect, did really obtain that 
seisin as mutwalli which tbe Sbia law 
requires." In my opinion, the plaintiffs 
have established that Asmatunnissa did 
not change the character of her possession 
and that, accordingly, the tcakfnama was 
not perfected. That being so, the subject- 
matter of tbe wakf was her inheritance to 
which plaintiff No. 1 is entitled to succeed 
under the Muhammadan Law. 

My finding on this point is sufficient for 
tbe disposal of tbe appeal; but as tbe case 
is likely to be carried to tbe Judicial Commit¬ 
tee. it is just as well that I should express 
my opinion on tbe two other points which 
have been argued before us by Mr. Susil 
Madbab Mulliok. Mr. MuUick contends be¬ 
fore us that the wakfs are illusory and were 
not intended to be acted upon and that 
tbe whole object was to divert the course 
of succession under tbe Muhammadan Law 
and to keep the properties in Bibi Asmat- 
unnissa's husband’s family. In my opi¬ 
nion, tbe question has not been raised in 
tbe form in which it has been put by 
Mr. Mallick before us. It has, indeed, been 
suggested in tbe plaint that possession all 
along remained with Asmatunnissa and that 
the wakfs were never acted upon ; but when 
we arc dealing with the question whether 
the wakfs were illusory, the question is not 
whether the loakfs were or were not acted 
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npoo, bat whether it was intended that they 
should or shonld not be acted upon. It is 
not suggested anywhere in the plaint that 
it was not intended by Asmatunnissa that 
the wakfs should be acted upon. We are 
then left to decide the question on the 
wakfnamas as they stand. Now, it cannot 
be contended for a single moment that the 
wakfnamas as they stand do not constitute 
a dedication of the properties to charitable 
or religious uses. That being so, it is 
impossible to bold, on a construction of 
the tvakfnam'is, that the wakfs are illusory 
and that they were not intended to be 
acted. 

The last point urged is that thedocuments 
were not read and explained to Bibi 
Asmatunnissa and that she did not have 
any independent advice in connection with 
the execution of these documents. The 
learned Subordinate Judge has given good 
reasons for deciding this issue in favour of 
the defendants and I am not prepared to 
hold that his conclusion is erroneous. I 
do not propose to discuss all the evidence 
bearing on this point; it is sufficient for me 
to refer to a document of great value, 
bearing on this point. It appears that 
Asmatunnissa was examined on her behalf 
in a suit which was iostiruted by Shaikh 
Kudrat AH against her. Her deposition in 
that case is Ex. S. and it establishes, 
in my opinion, beyond doubt or controversy 
that Asmatunnissa was aware of the fact 
that she bad executed three wakfnamas 
one afcer another. It was contended by 
Mr. Mullick that Ex. S. was not pro¬ 
perly admitted in evidence. Id my opinion 
it was properly admitted under section 32 
(3) of the Evidence Act. In the course of ber 
evidence she said as follows;—"I have 
executed three wikfnamas. In the hrst 
tuakfiiarna the sum of Rs. 10 was fixed as 
the pay of Imam Ali and after hie death to 
his sons if they be competent to do the 
work. " There is no doubt, in my opinion, 
that sbe was well aware of the fact that she 
bad executed these wakfnamas. She even 
remembered that by the first wakfnami the 
sum of Rs. 10 was fixed as the pay of 
Imam AU which is undoubtedly correct. 
Her evidenoa read as a whole shews that 
she is a shrewd and clever woman and it is 
improbable that she should have signed 
these documents without understanding 
what they were. 

Although my finding on the second and 
third points urged by Mr. Mulliok are 


against him, still as, iu my view, the wakj 
was not perfected, the plaintiffs are entitled 
to a decree for possession of the properties 
in dispute. I would allow the appeal, set 
aside the judgment and the decree passed 
by the Court below and give the plaintiffs 
a decree for possession of the properties 
set out in Schedule I of the plaint. The 
plaintiffs are also entitled to a decree for 
mesne profits and for costs both in this 
Court and in the Court below. 

In conclusion, I should like to draw the 
attention of the trial Court to a matter 
which, in my opinion, constitutes a reproach 
on the administration of justice in this 
oountry. The plaintiff, an aged lady of 
62, was exanained on commission, and her 
cross-examination lasted for 31 days, and 
covers 63 printed pages in the paper-book. 
The cross examination of the other witness¬ 
es examined on commission is correspond¬ 
ingly long. There is an idea that Pleaders 
cross-examining witnesses on commission 
may take a liberty which would not for 
a moment be permitted in Court. But, in 
my ooinion, the Courts can and ought to 
exercise some sort of control in these 
matters. The Commissioner appointed by 
the Court has complete power to stop 
proceedings and to taka the direction of 
the Courc whenever it appears to him that 
the Pleader oross-examiaing a witness is 
abusing his position and exceeding the 
limits of propriety ; and, in my opinion, 
the Court, in appointing a Commissioner, 
should in each case give him instructions 
80 as to make it clear to him that be is not 
so powerless as it is imagined, and that he 
should exercise his power and stop the 
proceedings for the purpose of taking the 
direction of the Court whenever he should 
think that it is necessary to do so. 

Adaxui, J. —I agree. 

Appeal allowed. 


* * 1924 Patna 296. 

Dawson Miller, o t., and Adami, j. 

Raghunath Prasad and others —Appel¬ 
lants 

v. 

The Bank of Bengal {Patna Branch)^ 
Respondents. 

F. A. No. 62 of 1919, decided on 12th 
June, 1922, from the deciaon of Sub-Judge, 

Patna. 
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(a) Hindu Lau'—Reveriioner—Consent to widoic's 
alienation by whole boiy precludes all from 
challengvnj ii. _ 

Where the whch body of reversioners joined in 
the execution of the mortgape by (bo widow and 
thus give consent to it. Beld, they having joined 
in the deed cannot attack its validity. Where there 
was any other reversioner in existence who was 
not a party to the deed it would be open to him 
successfully to attack it. [P. 1297. C. 2.] 

(b' Interest — On suit to enforce secutity, 
interest is not[allowed until demand :n writing. 

A claim io a suit based on an agreement between 
the Bank and one of its servants as to security to 
be given by the servant is outside the ordinary 
banking business on v.hich alone intere'^i is 
claimable without notice of demand. [P. 298. C. !•] 

E. P. Jayasioal and Sander Lai —for 
Appellant. 

i). P. Stn and B. N. Milter —for’Respon- 
dents. 

Adami, J. ;—This appeal arises out oi 
a suit in which the Bank of Bengal sought 
to recover from the defendants tlie sum of 
Rb. 16,927*14 0 and interest amounting to 
Rs. l,2l4-3-7, on the foot of an agreement 
executed by defendant No. i on the 23rd 
May, 1910, and a bond executed by him 
and other defendants on tlie same date. 

The defendant No. 1 Ragliunath Prasad, 
was appointed Khajanchi, or cashier, of the 
Patna Branch of the Bank of Bengal at 
Bankipore on the 15th February, 1910, in 
succession to his brother Thakur Prasad, 
agreeing to give security to the extent of 
fifty thousand rupees for the due and faith¬ 
ful performance of the duties of bis office. 
Accordingly, on the 23rd May, 1910, Raghu- 
natb and the Bank signed an agreement, 
under the terms of which the Bank was to 
retain as security Government Promissory 
Notes to the value of Es. 20,000 belong¬ 
ing to Raghunalh and bis family, while 
the remaining sum of Rs. 30,000 was to 
be secured by the mortgage of a certain 
village and a dwelling-house, to be executed 
by Raghunath, his grand-mother, Binda 
Koer, bis mother, Chanda Koer, and his 
brother Debi Prasad. 

It was agreed and declared that the duties, 
liabilities and responsibilites devolving upon 
the Khajanchi. as such Khajanchi, should 
be such as either by custom or contract 
would devolve upon a Khajanchi in the 
employ of the Bank including the duties, 
liabilities, and responsibilities hereinafter 
mentioned ; namely, among others, that 
should be the duty of the Kbajanobi to 
appoint a sufficient staff for carrying on 


the business of the Cash Department of 
the Branch Bank and that the Khajanchi 
should be responsible for the omissions 
of any person so appointed by him, and 
that the Kbajancbi shall be responsible to 
the Bank for the safe custody of all Bullion- 
cash, securities and other property be¬ 
longing to, or deposited with the said 
Branch of the Bank, and shall be liable 
for any loss occasioned to the Bank by 
reason of the receipt of bad or base coin 
or money, or any forged or fraudulently 
altered Government Currency Note, or by 
reason of payment of any money or delivery 
of any securities for money or property 
or effects being made to wrong persons 
whether owing to forgery, mistake, fraud 
or otherwise.” 

On the same date Mt. Binda Koer, 
Mt. Chanda Koer, Raghunath Prasad and 
Uebi Prasad executed a mortgage of certain 
lands and a dwelling bouse, in which, 
according to the recitals, they were inter¬ 
ested as members of a joint Hindu family, 
and of which at that time, Mb. Binda 
Koer was in possession as security, to 
the extent of Rs. 30,000, for the due 
and faithful observance, performance and 
discharge by Raghunath of his duties as 
Khajanchi in accordance with the terms 
oi his agreement of the same date. They 
agreed that, in the event of the Bank 
suffering loss or damage in any way 
through Raghunath, the Bank should re¬ 
alise the security by selling the mortgaged 
property, and if the mortgaged property 
failed to realise the full amount which the 
Bank bad lost through Raghunath, the 
Bank should be at liberty to sell and dis¬ 
pose of tbe other properties of the mort¬ 
gagors to make up tbe deficiency. 

The plaintiff's case was that on the 30th 
October, 1916, it was discovered that fifty 
notes of Rs. 100 each were missing from 
tbe stock in tbe safe io tbe Bank, and on 
the Ist November it was found that the 
Bank’s balance of whole rupees was short 
by Rs. 10,000. Subsequently, between tbe 
12th March, 1917, and the 24‘ih May, 1917, 
during the process of handing over tbe cash 
balance to a new Khajanchi, a large num¬ 
ber of counterfeit cnioa amounting in all 
to Rs. 1.927-14 0 wei u found in tbe various 
chests in which the Bank's coin was kept. 
The plaintiffs claimed that, under the 
terms of tbe agreement and the mortgage of 
the 23rd May, 1910, the defendants were 
liable to ncake good the above amounts. 


1024 Patna k.ghunath prasad rank op Bengal (Adami, J.) 


The trial Court baa held that the defand- 

its. 15,000 ID notes and coin and Ra 1 SQO 
^ Intlrear" «o>DS. but without 

of the defendants to deposit the said 
amount within the time fixed by t the 
Promissory Notes and so much" if toe 
Z P/operties as is neoessary shall 

be no6 realised by the sale of the Pro¬ 
missory Notes, and the mortgaged proper- 

ralisifh -ti«erio 

realise the balance from the persons and 
other properties of the defendants. 

iha defendao.s have appealed, and there 

with Beng&\ 

R. hnJ-®“t disallowance by the 

Subordinate J idgo of Rs. 529 on account 

of counterfeit coin, and of interest on the 
total sum claimed. 

*♦**«» 

The last point urged by the learned 

dif“ir is that the 

defendants Nos. 3 and 4 were not bound by 

the mortgage bond and that this bond was 

In the bond Binda Koer, the grand- 

Raghnnatb, Djhi Prasad, his brother, 
and Raghunath are described as a joint 
family, and as such, interested in the 
village to be morigaged, which at that 
time was m possession of Mt. Binda 
Itoer. It IS argued that this description 
was wrong and that the family could not 
be ooDsidered as a joint family. The pro- 
petty was in possession of the grandmother, 
and Mt. Chanda Koer, her daughter, had 
married into another family, Mt. Chanda's 
^ne could not be held to be joint with 
Mt, Binda Root. On Mt. Binda's death, 
he property would descend to Chanda 
Boer. Mt. Bmda alone had power to mort¬ 
gage toe property, the others being merely 
reVYSioners, and Mt Binda had only I 
life-interest. It was furtbercontendad that 
there was no legal necessity for the transfer, 
as It was ID no way incumbent on the 

bBf grandson or 

ahenatioia was not, made for legal necessity, 
he joinder of the other executants could 
make no difference because if they are taken 
to be mortgagor^, as appears on the face of 
the doonment, they alienated nothing having 
no right presenti and, if they are taken 
to have been merely giving their consent. 
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widow''s“hfl°t° ’’^^“<1 “>« 

Widow 8 lifetime, for the reason that it is 

^ainly not for legal necessity. The oases of 
BcJ. Prosad CM, y. Gofap 

Cnt 

Goujidcn (2) have been referred to. 

IC 18 uncerfiaio how far the family 

earnings of Raghunath. 
and, therefore how far it was felt necessary 
for the henefat of the family that bis 
appointment should be secured by the 
mortgage. It doe.s seem cert.iin, however, 
bat the whole body of roversionors joined 
in the execution of the mortgage and thus 
gave oonsentto it. Mt. Bmda Koer is, 
dead and Mt. Chanda would now seem to 
be in possession. Even if she had no 
power to grant a mortgage of the property 
when the deed was executed, she then made 
a representation to the plaintiff Bank that 
the family was joint and now that she has 
obtained possession, the transfer she 
executed before is valid and she cannot now 

ZrAV-^'v, la the same way Raghunath 
and Debi Prasad having joined in the deed 
oannoS now attack its validity. Were 
their any other reversioner in existence 

It would be open to him successfully to 

attack It. The point is probably one | 

of academic interest only, for the Bank- 

will most hkoly be able to recover the 

decretal amount from the promissory notes 

in Its hands, without resort to the property 
mortgaged. ■ 

With regard to the attestation it was only 
neoessary to prove attestation in the case 
of the execution ol the deed by Mt. Bioda 
Roer, for the other defendants admitted 
execution of the deed, as is shown by the 
note of toe Subordinate Judge on the 
deposition of tho witness Ganesh Lai. 

Mt Bmda Koer did not herself sign the 
deed but Dubi Prasad signed for her as her 
Attorney Banwari Lai, a Vakil, states 
that he explained the contents of the 
document to the lady and to Chanda 
ivoer. he identifies his signature, bub 
cannot remember if be saw the ladies sign. 
Mababir Prasad admits his signature as 
attesting witness but aaya the ladies did 
not sign in his presence, but we know that 
Mb. Binda Koer did not sign herself. Bal- 
kisbun Singh also admits his signature, 
but contradicts himself as regards his 
^owledge of Chanda Bibi’a signature. 

(1) (1913) 10 Cal. 7 J1. 

(2) (1919) 42 Mad. 523, 
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Debi Prasad says Mababir Prasad and 
Gobardban Lai attested his sigoature on 
beball of Mt. Bioda Koer. Oa tbe whole, 
having in view the fact that tbe above 
witnesses would be reluctant to prove 
attestation, I am satisfied from Debi 
Prasad’s evidence and the admission of 
signature by the other witnesses, that the 
signature made on behalf of Mt. Bioda was 
duly attested. 

Lastly, there is the point raised by tbe 
cross appeal as to interest. It is argued 
that by the usage of the business of banking, 
the Bank is entitled to interest on the 
amount found to have been taken by Hagbu- 
natb, tbe whole business of the Bank being 
that of lending out money at interest. 
Learned Counsel admits that the grant of 
interest is generally in tbe discretion of 
the Court but that by the mercantile 
usage of banking, interest can be imported 
intoa contract even if there he no stipulation 
therefor. We are referred to Juggomohun 
Ghosev. KfiisreechoLTidiZ). Now, if this were 
tbe case of a loss incurred in an ordinarv 
banking transaction between tbe Bank and 
a customer, there would be justification in 
claiming interest, but this is a claim in a 
suit based on an agreement between the 
Bank and one of its servants as to security 
to be given bv the servant; it is outside the 
ordinary banking business. It is true 
that the Bank made a demand for interest 
in a letter, dated October 3i-d, 1917 to 
Baghunatb Prasad, but that does not give 
it the right to incorporate a condition as to 
interest in tbe original agreement. 

I do nob think that a case has been made 
out for interference with the decision of the 
Subordinate Judge that the claim for 
interest should not be granted. 

Although there are certain passages in the 
judgment of tbe learned Subordinate Judge 
which are' open bo criticism and not 
altogether justified by the evidence, I find 
no good reason to disagree with any of tbe 
findings. I would, therefore, dismiss the 
appeal and counter-appeal with costs. 

Hfiller C, J,:—I have had an opportu* 
nity of perusing the judgment about to be 
delivered by my learned brother and I 
agree with the oonclusions at which be has 
arrived. 

Appeals dismissed. 


0) (1861-64) 9 M.I.A. 956. 
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Dawson Miller, c.j., and B. K. 

Mdllick, j. 

Mahadeo Asram Prashad Sahi —AppeU 
lant 

V. 

Mt. Jagntraj Kuer and others —Respond¬ 
ents. 

P. A. No. 177 of 1919, decided on I3th 
June, 1922, from the decision of Sub- 
Judge. Chapra, dated 31st May, 1919. 

(a) G' anl—Jagir is presumably for life, 

Jagir er'^nt cooveys only ao estate for life unless 
clear worj<) indioatiog a difiereot iotention appear 
in the iosfrument, [P. 299, C. 2.] 

(b) Limita'ion Act. Art. 130—Besiimption. 

Under Art. ISO a suit for the resumption of a 

life i^gir must be brought within twelve years of 
the death ot tbe grancee. [P 299, C. 1.] 

(o) Evid’nre^ Judgment inter partes. 

A judgment of a Civil Court deotdiog a question 
of adoption is not admiesible between third parties 
as evidence of the truth of tbe matters decided 
therein. [P. 302, C. 1.] 

liar Naraiii Prashad —for Appellant. 

Sambhu Saran and K. Sahai —for Res¬ 
pondents. 

Miller, C. J. :—This is an appeal from 
a decree ot the Subordinate Judge of 
Ohapra, dated theSlsb May, 1919 ,dismiss¬ 
ing the plaintiff’s suit. 

The suit was instituted by the Maharaja 
of Hatwa claiming to resume certain lands 
situated in three mauzas within his zamin- 
dari which are now said to be in the 
possession of the first two defendants, the 
widows of tbe grantees. It is tbe plaintiff’s 
case that tbe lands in suit were granted by 
his father, the late Maharaja, to two 
brothers, Deonarayan Singh and Brij 
Nandan Singh, the husbands of the first 
two defendants, for their lives as hazribashi 
jagir in lieu of salary and on condition of 
rendering services as physicians to tbe 
grantor. Tbe original grant has not been 
produced by the plaiutiff. but a patta or 
sa7tad book containing wbat purports to be 
a copy of tbe document as well as copies of 
a number of other deeds of tbe same and a 
later period has been produced by tbe plaint¬ 
iff and is relied ou as evidence of the grant. 
It ia dated the 25th Assin 1286 F., corre¬ 
sponding to tbe 6th October, 1878, A. D- 
If this document is reliable and if it 
can be proved that the grant was then 
made to Deonarayan and Brijnandan tbero 
can be no doubt that what was conveyed 
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was a life-estate only and the Maharaja 
would be entitled to resume the lands on 
the death of the grantees. The late 
Maharaja died in 1896, his son, the present 
plaintiff being then a ohild of about 3 
years of age. Brijnandan, one of the 
grantees, survived bis brother, Deonarayan, 
and died in 1901. Under article 130 of the 
First Schedule of the Limitation Act the 
period during which a suit for resumption 
can be brought is 12 years from the date 
when the right to resume accrues and 
would consequently expire in the ordinary 
course in 1913. The plaintiff, however, 
attained his majority only in July, 1914, 
and the present suit was instituted within 
3 years of that date, viz., on the I4th May, 
1917. and as against the widow of Brij- 
nandan and his brother the suit is not 
barred by limitation. 

It is the case of the defendants that the 
grant relied upon by the plaintiff was never 
in fact made or accepted by the grantees. 
They claim the lands under grants of an 
earlier date made by the father and grand¬ 
father of the plaintiff in favour of the 
ancestors of their husbands alleging that an 
estate of inheritance was created under the 
earlier grants, or, if the interest was a life 
interest, that the lands were never resumed 
and descended from father to son, the right 
of resumption being now extinguished. The 
plaintiff does nob dispute that the earlier 
grants of the lands in suit relied on by the 
defendants were made to the ancestors of 
Deonarayan and Brijnandan hut contends 
that they also were grants conveying 
a life interest and that the lands were 
resumed in 1378 and re-granted by the 
instrument of that date to the two brothers 
whose father and grandfather before them 
had been acting as physicians to the father 
and grandfather of the plaintiff. 

The villages in which the lands are 
situated are named respectively Pipra Khas 
Swareji, and Harkhouli. The earlier grants 
relied on by the defendants are three in 
number. The first in order of date is said 
to have been made in 1252-F., correspond¬ 
ing to 1844 or 1845, A. D. This grant has 
been lost but it is nob disputed that it 
conveyed the lands now claimed in Mouza 
Pipra Kbas as Jagir to Hakim Shoo Prasad 
Singh the grandfather of Deonarayan and 
Brijnandan, who was at that time physi¬ 
cian to the grantor, the grandfather of the 
present plaintiff. 

The second In order of date has been 


produced. It is dated the 10th Assm 
12o4-F., corresponding to September, 1846, 
A. D. It related to the lands in Mauza 
Swareji. The grantor and the granteeb 
are the same as in the earlier one. It re¬ 
cites that the lands have been gifted away 
by the grantor as rent-free jagir to tbe 
grantee on condition of loyalty, and directs 
that he shall ever remain faithful in the 
discharge of his duties. 

The third is dated the 23th Kartic 
1277-F.,correspoDdingtothe6bh November, 
1869, A.D. It relates to tbe lands in Ma^tza 
Harkbouli which were granted by the plain- 
tirt’s father to Hakim Ram Anugrah Smgb, 
the son of Sheo Prasad Singh and father 
of Brijnandan and bis brother. It recites 
that the lands have been granted as jagir 
on the occasion of the Maharaja’s recovery 
from illness and it directs that the grantee 
shall ever remain faithful in the discharge 
of bis duties. 

Tbe defendants contend that the grants 
so made ccnveved an absolute estate of 
inheritance and could not be resumed on 
the death of the gractee. There can he 
no doubt, however, in my opinion, that 
jagir grant, unless clear words indicating 
a different intention appear in the instru¬ 
ment, conveys only an estate for life. Tbe 
effect of grants of this nature has been 
considered on more than one occasion by 
their Lordships of the Judicial Committee. 
I need only refer to the cases of Gulabda^ 
Gutabdase v. Collector of Surat (1) and Ram 
Narayan Singh v. Ram Saran Lai (2). 
In the former decided in 1878, it was 
held that a jagir must be taken prima 
facie to be an estate only for life, although 
it may possibly be granted in such terms 
as to make it hereditary. In tbe latter 
decided in 1918, tbe earlier decision was 
referred to and followed, and it was further 
laid down that tbe terras which will make 
tbe grant of a jagir a grant of an estate of 
inheritance must, if they are to be consider¬ 
ed alone, be terms which are not ambiguous, 
and must clearly show whether it was in¬ 
tended by the grantor that tbe right of 
inheritance should be general or should 
be confined to a particular class of heirs. 
Further, by clause 15 of Bengal Regulation 
XXXVII of 1793 which relates to Badshaht 
grants, it is provided that jagirs are to be 
considered as life tenures only, and that all 


(1) (1898) 3 Bom. 386 (P.O.). 

(2) (1919) 46 Oal. 683 (P.O.). 
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life tenures are to expire with the life of 
the grantee unless osherwise expressed in 
the grant. It has also been laid down in 
this Court in the case of Pratap Udainath 
Sahi Deo v. Ganr-sh Narain Sahi (3) that 
the interest of a jagirdar is ordinarily that 
of a life tenant. 

The learned Subordinate Judge who 
tried the case was of opinion that the grants 
in question conveyed an estate of inherit¬ 
ance and the lands were not resunaable. 
He was influenced in coming to this opi¬ 
nion by the fact that the lands conveyed 
in the first two grants had descended wi&h- 
out any attempt at resumption to the son 
of the original grantee. There is no direct 
evidence a? to when Shoo Prasad, the 
original grantee of the lands in Swareji 
and Pipra Khas, died but in is con¬ 
ceded that it must have been not later 
than 1869 when the grant of the lands in 
Harkhouli was made to his son Ram 
Anugrah. It is likewise conceded that 
Ram Anugrah died in or before 1878 and 
that Brijoaodan and Djonarayao, his sons, 
were in possession of the whole of the 
lands from that date until tho'r death. 

As already sbittid, I caunot accept the 
learned Subordinate Judge’s view that a 
grant of a jogir conveys more than a life 
interest, and if it is proved that the lands 
were iu fact resumed in 1378 and recon- 
veyed as jagir to the sons of Ram Anugrah 
under the alleged g'ant of that date the 
plaintifl would be entitled to resume as 
against the wido'.vs of the grantees. 

The learned Subordinate Judge, however, 
refused to accept the evidence of the plaint¬ 
iff as to the resumption and re-grant in 
1878. He rejected the copy of the alleged 
grant in 1878 as a spurious document. It 
recites that the grant was made to Deo- 
narayan and Brijaandan for their lifetime, 
in lieu of salary. There was evidence on 
the part of the defendants that Hdonarayan 
and Brijaandan were in fact being paid a 
salary of Rs. -30 per month, and the plaint¬ 
iff’s witnesses admitted that there were 
accounts in the senshla of the Maharaja 
showing payments made to the servants 
of the Raj, both Rij servants and derohi 
servants, and that for each sat of servants 
separate registers and bill bahis were in 
existence for the period in question. 
These, however, although called for, were 
not produced and from this the learned 


(3) (19aa) 70 I.O. 332 


Subordinate Judge drew the inference, 
which was a legitimate inference to draw, 
that these books, if produced, would have 
supported the defendants’ allegation that 
Deonarayan and Brijnandan were in fact 
paid a salary for their services during 
their lifetime, a fact which, if established, 
was quite inconsistent wiMi the terms of 
the alleged grant. Ha further considered 
from the internal evidence of the patta 
or sannid book itself that it was not a 
document which could he relied upon. 
Some of the documents in ’ha book con¬ 
tained a copy of the signature of the late 
Maharaja in English, ol.hers contained 
what purported to be and were sworn to 
be bis initials presumably apnended by 
himself after the copies had been made, 
and in some cases it was poia'’ 0 d out before 
us that the copies w^ra not in chronologi¬ 
cal order but entered after others of a later 
date. The book itself has not the appear¬ 
ance of being very old and the initials said 
to bo those of the late Maharaja are 
apparently all made with the same kind of 
ink, although they extend over a period of 
many years. I am uot prepared to hold 
that the book itself was a spurious docu¬ 
ment prepared for the purposes of this case, 
although there are circumstances which 
raise some suspicion as to its authenticity. 
The evidence, howev^'r. as to the resump¬ 
tion of the lands in 1878 and the re-grant 
thereof to the two brothers is not of a 
very convincing description. It consists 
of that of certain servants of the plaintiff 
who were also in the service of his father 
and who state in general terms that in the 
year in question the Ian is were under 
attachment for 2 or 3 mouths during which 
time the tenants were instructed not to eay 
rents to Brijnandan and his brother after 
which the lands were re-gran^ed to them 
in lieu of salary. The evidence is not 
altogether consistent. It is stated by Dabi 
Lai, the Patwari of Harkhouli, that the 
two brothers had been iu possession for a 
year or two when the lands ware resumed 
on account of some displeasure, whereas 
Sunder Lai, who says he was the Raj 
Amin since 1875, says the attachment was 
not on account of any fault of Deonarayan 
and his brother but by way of manage¬ 
ment. It is further conceded by the 
plaintiff’s witnesses that no rents were 
ever paid to the Maharaja during the 
period of attachment but that the two 
brothers never ceased to collect the rents 
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throughout;. Further, there is no docu¬ 
mentary evidence produced, such as par- 
loanas to the patw-iris and others of the 
villages, indicating that a resumption had 
taken place. It is further nowhere suggest¬ 
ed that when Slieo Prasad, the grantee of 
the lands in Swareii and Pipra Khas, died 
any attempt was then made to resume. 
On the contrary, his son, Ram Anugrah, 
oame into possession of the lands granted 
and was given a further grant of lands 
in Harkhouli. A further important fact 
is that the sanads granted to the 
father and grandfather of Brijnandan, 
were never returned to the Maharaja in 
1878 but remain up to the present day in 
the possession of the descendants of the 
grantees. The learned Subordinate Judge 
rejected the plaintiff’s evidence partly on 
the ground that it was confined to the 
statements of ill paid servants of the 
plaintiffs whose liviog depended upon the 
good wishes of their master. This con¬ 
sideration, although entitled to some 
weight where the evidence, as here is 
contradicted, is certainly not in itself a 
sufficient ground for rejecting the evidence. 
It is admitted that no written orders were 
sent to the paftriam or tahsildars of the 
villages to resuoie the lands and no 
proceedings took place io Court with that 
object. There is also nothing except the 
verbal statement of soma of the witnesses 
to show that Deonarayan and Brijnandan 
ever accepted the alleged grant of 1878. 
It is highly improbable that they, 
having succeeded to the lands granted 
:o their grand-father and held by their 
ather without opposition, would give them 
ip and accept a life interest only without 
t struggle, and, in the absenoe of more 
'onviooiug evidocca than that adduced 
y the plaintiff, I am not prepared to differ 
rom the findings of the Subordinate Judge 
bat the lands were not io fact resumed 
nd re-graubed in 1878. If proof of this 
rant fails, as I held it must, it follows that 
he suit not having been instituted within 
2 years from the date when the cause 
f action arose, viz., in 1878 at latest it is 
ow barred by limitation and must be 
ismissed. 

A fUi ther point was raised by the defend- 
rts which may be mentioned here, although 
I view of the findings I have arrived at it 
unnecessary to decide it. The suit was 
iginally instituted against the first two 
ifendants alone on the I4th May, 1917. 


By their written statement, which 
was filed on the 4th June, 1918. they alleged 
that Mt. Chanderma Kueri, the defendant 
No. 2, with the authority of her late 
husband, Brijnandan Singh, adopted a 
son, Chandra Sekhar Prasad Singb, 

in Baisakh 1323 F. corresponding to April 
1916 and that he, as heir of his adoptive 
father, was alone in possession of all the 
lands in suit and that the suit was not 
maintainable against them but only against 
the adopted son. The plaintiff apparently 
was not aware of the alleged adoption until 
he received the written statement of the 
widows in June, 1918, by which time the 
period of limitation as against the adopted 
SOD had expired even assuming that the 

grant of 1878 could be proved. The adopted 
son was, however, added as a party by an 
order of the Judge of the trial Court on the 
19th December, 1918. In April, 1919, he 
filed a written statement pleading, inter 
alia, that the suit was barred by limitation. 
If in fact his adoption was valid which is 
not admitted by the plaintiff it would appear 
that there is no answer to this plea. At 
the date when the judgment was delivered 
by the trial Court in May, 1919, a suit to 
set aside the adoption had been brought by 
the reversioners of Brijoandan against 
Mt. Chanderma Kueri and her adopted 
son and judgment bad been delivered in 
that suit by the Subordinate Judge of 
Saran declaring against the validity of the 
adoption. An appeal, however, from that 
decision was pending to the High Court 
and on the 24th January last the appeal 
was allowed, the decree of the Subordinate 
Judge being set aside and the suit dismissed. 
From that decision an appeal is now pending 
to His Majesty in Council. In the present 
suit DO evidenoe was given either as 
to the fact of adoption or as to its validity, 
but the learned Judge assumed that if 
the appeal then pending to the High Court 
io the adoption suit should sucoeed 
the present suit would be time-barred 
as against the defendant No. 3. During 
the hearing of this appeal the respondents 
presented a petition with a certified copy 
of the judgment of the High Court in 
the adoption suit and asked us to admit 
it as evidenoe of the adoption. That 
judgment, however, was not a judgment m 
a suit between the parties to the^ present 
oaseand cannot be regarded as res judicata. 

Nor is it, in my opinion, a judgment 
in rem binding upon all the world. Sea 
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Kanhm Lall v. Badha Churn (4) and 
YarakaUimina v. Anakala Narammaio). 
Moreover, io this country by section 41 of 
the Evidence Act judgments, orders or 
decrees which are conclusive proof of 
the legal character of a person are con 
hoed to those of a competent Court m 
Probate. Matrimonial. Admiralty, or Insol¬ 
vency Jurisdiction. They do not include 
judgments of the character now relied upon. 

Further, in my opinion, the judgment 

1 relied upon being res inter alios judicata 
and not relating to matters of a public 
nature is not even admissible as evidence 
in the present case of the truth of the 
matters therein decided. It is, however, 
in view of the findings already arrived at, 
unnecessary to determine this question. 
In my opinion this appeal should be 
dismissed with costs. 

Mullick. J.;—I agree. 

Appeal dismissed. 

(4) 7 W.R. 33B. 

(5> a M.H.C. 276. 


Court and afterwards on appeal related to 
the terms upon which the mortgagor is 


entitled to redeem. 

The instrument of mortgage in this case 
is in somewhat unusual terms. It provides 
as follows; ** Whereas we,” that is the 
mortgagors. *' borrowed Rs. 399 of the 
currency on interest at 12 annas per cent, 
per mensem in order to pay the money 
due to Gokul Chand, son of Sheo Shankar 
Ram Kalwar, resident of the s&id Kasha 
Buxar, which interest on the said loan 
amounts to Rs. 36 annually, as regards 
payment of the money principal and interest 
this condition was agreed upon between 
the parties, that there is a shop bounded 
as per boundaries given below belonging to 
us and situated in ttie said Kasha Buxar. 


"The said Mahajan"' that is the mortgagee, 
" should, as mortgagee, occupy the said 
shop from to-day ” the word used for mort¬ 
gagee in that sentence is rehandar. He 
should set off the rent of the mortgaged 
shop, Rs. 2 per mpnth, against a portion of 
the said interest and wa the declarants 
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Miller, c.t. and Kulwant Sahat, .i. 

Kishun Prasad Sahu and others — 
Appellants 

v. 

Hakim Chaudhari and others —Respon¬ 
dents. 

S.A. No. 246 of 1921, decided on 3rd July, 
1923, from the decision of Sub-Judge, 
Sbahabad, dated 16bh July, 1920. 

Mortgage — ConsWuction% 

In a deed ptovidiog for interesb beiog paid out 
of usufrootaary mortgaged property interest cannot 
be deemed to be charged on the property. [P. 303| 
C. 2.] 

P. Dayal and B. B. Saran —for Appel¬ 
lants. 

Md. Hasan Jan —for Kaspondents. 

Miller, C. J.—The plaintiff' in this 
case claimed to redeem a mortgage 
granted by their predeoessors-in-interest, 
Benga Cbaudhuri and others to Goka 
Chand. the predecessor of the defendants, 
in the year 1882. It appears that the 
mortgagors bad borrowed a sum of Rs. 339 
from the mortgagees at 12 annas per cent, 
per mensem interest, the property given as 
seonrity being a house situated at Kasha 
Buxar. It is not disputed that the plaint¬ 
iffs are entitled to redeem and the only 
^uestloD which was raised before the trial 


would pay in cash to the said mortgagee 
every year the sum of Rs. 12 on account of 
interest loft unpaid and due from us out of 
the said sum of Rs. 36 by taking receipts 
for the same.” Then follows the clause 
which relates to redemption of the property. 
"When wesball pay the said sum of Rs. 399 
principal at the end of the month of Jeyth 
in any year, we shall take back this deed 
from the said creditor.” Then follows 
a provision for payment of the ground 
rent, chaukidari tax and other repairs of 
the house which are to be borne by the 


mortgagors. That is the whole of the 
operative part of the mortgage in so fai^ 
as it is material for present purposes. It 
appears that, although Rs. 2 per month in 
respect of interest were paid to the mort¬ 
gagee out of the rent of the mortgaged shop, 
the mortgagors did not in fact pay the 
remaining one rupee according to their 
undertaking and the only question is whe¬ 
ther they should now be allowed to redee® 
without paying the one rupee interest 
which they undertook by the terms of the 
mortgage-deed to pay. It is contended on 
behalf of the respondents who represent the 
mortgagees in this ease that the property 
was hypothecated not only to secure re¬ 
payment of the principal sum and the two 
rnpeas per cent, per mensem as interesj' 
but also the renosining one rupee per moot 
the interest payable by the mortgagors 
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Ife is contended, on the other hand, by the 
appellants that the clause in the mortgage- 
deed is apeoifio and provides in terms, 
that on payment of the Rs. 399 principal 
in the month of Jeyth in any year then they 
shall take back the deed, which means that 
they shall be entitled to redeem. Certain 
cases have been brought to our notice 
dealing with various kinds of mortgages 
where there has been some ambiguity in 
relation to the Question whether the mort¬ 
gaged property was in fact hypothecated 
for payment of interest or not. I can 
quite understand that in certain cases 
whore an ambiguity does arise the Court 
may be entitled looking at the whole terms 
of the mortgage oootract, to come to the 
conclusion that the property was intended 
to be charged not merely with the principal 
sum advanced but also with the interest 
payable on that sum. There can be no 
doubt, that in oases, for example, where 
the property is said to be charged with the 
mortgage-money that may properly be 
liaken to include not merely the principal 
sum advanced but the interest payable 
upon that sum. In other oases where the 
property is hypothecated for payment of 
the principal sum and interest in terms 
merely up to the due date it may also be 
inferred that if the property is not redeem¬ 
ed by the due date then it was intended 
that it should continue to be bypotbe- 
oatei for the payment of interest accruing 
even after the due date. There may 
be other cases in which there is a 
certain amount of ambiguity and one 
may draw inferences from the whole 
terms of the mortgage deed itself. 
In the present case, however, it seems 
to me that the conditions relating to 
redemption are clearly stated in the 
contract itself. In the first place, the mort¬ 
gagees are mqrely to occupy the mort¬ 
gaged shop and out of the profits to 
reimburse themselves for Hs. 2 per month 
only of the interest, the other rupee being 
paid by the mortgagors themselves. It is 
nowhere provided in the document that 
the mortgaged property shall be held as 
security for payment of interest beyond 
the Bs. 2. Then, when we come to the 
terms, relating to redemption, it is clearly 
stated that when we shall pay the said 
sum of Bs. 399 principal we shall take 
back this deed.*’ It seems to me that 
m the face of that express provision there 
is no room for drawing any inference that, 
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it was intended, before redemption should 
be allowed, not only the Rs. 399 principal 
should be repaid but also any balance of 
interest which the mortgagors bad under¬ 
taken to pay themselves. The words 
are quite clear. They refer only to the sum 
of Rs. 399 principal and nothing more 
and it seems to me that, in these circum¬ 
stances, we should be giving a strained 
construction to those terms of the deed if 
we were to say that before the mortgagors 
should be allowed to redeem they should 
pay not only the Rs. 399 principal which 
is stipulated therein but also that they 
should pay the interest, which they had 
undertaken personally to pay and in 
respect to which there is nothing in the 
contract to indicate that the property was 
charged for payment. 

Both the trial Court and the Subordinate 
Judge on appeal came to the conclusion 
that the property could not be redeemed 
without paymeut of the interest. In my 
opinion, their decision cauoot be supported 
and this appeal must be allowed with costa 
to the appellants here and in the Courts 
below. The decree of the lower appellate 
Court will be set aside. The sum of 
Rs. 399 has already been deposited in Court. 
The appellants are, therefore, entitled to 
possession of the mortgaged property ; on 
their obtaining possession the respondents 
will be entitled to take the money out of 
Court. The plaintiffs are entitled to the 
profits arising out of the property calculated 
at Rs. 2 per month from tho date of the 
deposit until delivery of possession. 

Kulwant Sahay I agree. 

Appeal allowed. 
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Ross, j. 

Bikoo Mahton and others —Appellants 

V. 

Narayan Sahu and others —Respondents. 

S. A. No. 993 of 1921, decided on 15th 
February, 1923, from the decision of Sub- 
Judge, Third Court, Patna, dated 19th 
February, 1921. 

(a) Civ. Pro. Cedi, 0. i, r. 9-Suit bp sotM 
of the semient oic}u:s cr.ly should not be dis¬ 
missed. 

A salt by some of several setyieDf owners for a 
declaration that'tbe defeodante bad no right to 
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dig and take earth from plaiatiS's land is not 
liable to be dismissed (or non-joinder of the other 
eecvienv owners and there ig nothing to prevent 
the Court from adjudioating on the rights of the 
parties actually before it. (U C.W.N. 15, Disi.) 

(b) Cusiom^-Diffging and taking earth is a 
> ei 2 sona 6 i€ custom. 

A custom by whioh earth is taken from a pieoe 
of waste land, to repair houses in a village after 
inundations, is not unreasonable, unless it is des¬ 
tructive of tho snbjeot-matter. (2 P.L.J. 323, 
I-oil ) [P. 305, C. 1 .] 

Shivesioar Dayal —for Appellants. 

K. P, Jayaawal and B. C. Sinha —for 
Respondents. 

Judgment The allegations in 
the plaint are these: The plaintiffs 
are Istimrari Mokarraridars and Thi- 
kadar& of Mouza Saidpur Soniawan. In 
the village there is a plot of (jait rnazruci 
land belonging to the plaintiffs, an area of 
1 5 acres with which the defendants have 
no concern. Since the 5bh of March, 1919, 
the defendants had been digging and taking 
out earth from this land without leave of 
the plaintiffs and without any right. 
The plaintiffs claimed a declaration, that 
the defendants had no right to dig and 
take earth out of this land and an order to 
the defendants to fill up the ditch, and 
damages and an iniunobion. The defence, 
so far as is now material, is that 
the plaintiffs are not the whole body of 
proprietors of the village and the suit is, 
therefore bad for defect of parties ; and that 
defendants, who are seven tenants of 
the village, and their ancestors, have been 
from time immemorial digging and taking 
earth from the land in suit, whenever re¬ 
quired, without leave of the proprietors 
and that they have a right to do so ; that 
their houses are situated near the land in 
suit and the village is visited by flood each 
year whereby their houses are damaged 

and they dig earth from the land for their 
repairs. 

^ Munsif held that although the plaint¬ 
iffs were nob proprietors of the whole 

were in possession of it; but 
their lessors ought to have been made 
parties to the suit because two of the leases, 
under whioh the plaintiff held, reserved to 
the lessors all oases of dispute about title; 
and that by reason of the provisions of 
Order I, rule 9, the suit was nevertheless 
maintainable. The Subordinate Judge on 
appeal held that the plaintiffs represent 
the entire body of landlords.. 


The learned Counsel for the defendants^ 
who are the respondenta in this appeaU 
relied on the decision in Madan Mohan 
Chattopadhya v. Akshoy Kumar Baruri (1) 
and contended that no decree on an ease* 
ment could bepassed in the absenceof some 
of tho servient owners. That was a case in 
which the persons claiming the easement 
were plaintiffs. Here the plaintiffs are 
the servient owners and, although those 
proprietors, who are not parties, may not 
be bound by the decrt?e, there is nothing 
to prevent the Court from adjudicating ou 
the rights of the parties actually before it. 

On the question of substance the Munsif 
believed the witnesses for the defence, that 
the defendants had been digging and taking 
earth from this land without protest by the 
proprietors for more than 20 years. He 
also held that it was natural for them to dig 
earth from this land near their bouses to 
repair them and that they had a right to do 
so. He further held that although there 
were embankments on the sides of the 
ditch in suit, which would be damaged if 
the ditch were dug to the depth of two 
men s height, yet as the ditch was only 
breast deep, or the depth of one man’s 
height, the plaintiffs bad sustained no 
injury. He, therefore, dismissed the suit 
The Subordinate Judge on appeal held 
that the village community can exercise 
common rights in respect of the disputed 
land and that the common use that is 
made of this land, is to take earth 
frorn^ it for the purposes of occasional 
repairs of their bouses when damaged by a 
heavy flood ; that the plaintiff had no 
exclusive right of possei^sion on the land 
and that the embankments were in no 
danger of collapse. Ha dismissed the 
appeal. It is now contended on behalf of 
the plaintiffs that the taking of the earth 
is not an easement but a pro/it a prendre 
and cannot be acquired by custom which 
would be void for unreasonableness as 
tending to the entire destruction of the 
property ; that no decided case recognises 
any right to make away the subject- 
matter of an easement of custom, and 
that the Subordinate Judge has not 
considered whether the custom is reason* 
able or not. In Bhola Nath Nundi v- 
Midnapore Zamindary Co. (2) it was held 
that on proof of enjoyment of a right of 


(1) (1910) U C.W.N. 15. 

(2) (1904) 31 C-il. 603. 
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pasturage over the was^e land of the 
village from time immeojorial there could 
he no difficulty ia the way of the Cjurt in 
finding a 1 Sal origin of the right. lo 
ZIdharnj D ihndur Singh v. Gandauri 
Singh 13' I*; was observed as follows 

at page 337: “It is true that we have 
been shown no case which reooguises 
a profit a prendre in gross by oustonc, hut 
the only obstacle in recognising profit a 
prendre in favour of fiuoiuatiog bodies is 
that the exercise of the oustom woull 
operate to destroy the subject-matter of 
the right and if in this case it can he 
established that the exercise of the right 
by the Seothal and G'latwals was not, 
under the circumstances, unreasonable, I 
see DO reason why we cannot hud in favour 
of custom There is no uncertainty about 
tbe custom. The only qunstiou is whether 
che alleged custoin is reasonable or not. I 
see no ground for sayiog that a custom by 
which earth is taken from a piece of waste 
land to repair bouses iu a vilhge after 
inundatioQS is uureasooahlo. Oo tbe 
oontrarv, it seems to me an eminently 
reasonnhle custom that the people of the 
village shoull take earth from a ditch which 
serves oo other nurpoee, in order to repair 
their houses. It has not been shown that 
it is destructive of tbe t^uhject-matter. Tbe 
fiodiogs of theOuurts below do nob indicate 
any such result as probable; and, in any 
oase, the ooDtigsnoy seems too distant to 
justify the Courts in summarily put'<ing an 
end bo ill- right, as was said in Mokidin v. 
Shivli'^gappa (4). Tiie appeal is dismissed 
wiih ousts. 

Appeal dismissed. 

(:^J (1-117) I P.h.J. 

(4i 23 Bom. 666. 


1924 Patna 805. 

Mr LFR C.J , AMJ Kulwant Sahay, j. 

R. S. Bton —Appellant 

v. 

Sh>ogiilnm Liland others —Ksspondonts. 

S. A. N>. 1076 of 1921, decided on 2Srh 
June, 1923 fruin the decision of Otfg. 
8 ih-.Ju igd. Mj^silferpur, dated 9wb Maruo, 
1921. 

(*.' Cio Pr-', Cod*. 3. fOO — Jnftrenc'* 

Tbrt B eh Ooufk 04nrio( <q 9«o inti «pp<>a1 qneatinn 
Ibe onrrroi'nf’fii) ( f the icderfDc* B from tbe f40iB of a 
e 'bkt the oouRidfrat OD for a booU nued oo 
w>8 the wKb'iranal of a ooo-oompouodabie oaae. 
[P. 306. C. a J 

1921 P/39 & 10 


(b) Cont'Qcl Actt S 23-VjidahU. 

A b<iju ibo ooD«ider*;iyD lor «vhioh is tbe wilh- 
drawnl of a noa-o imp luudable oaee ia void u>.dec 
tho prnvidion-i of 8. 23 and is not enloroeabJe. 
(P 806. C. 1-] 

Lnx>7ii ^arain Singh and B. Prasad— 
for .Appellant. 

P. D.iyal for B. Pramd —for Ras- 
pondt'u's. 

Mlllor, C J. :—This ig nn appeal from a 
decision of the Officiating Subordinate- 
Judge of Mu 2 >ffarpur, revereiog a decree 
of the Munsif of Motihari. 

Tbe plaintiff, who is the appellant before 
us, instituted the suit claiming to recover 
A sum of R-i. 1 000 and interest amounting 
to Rs. 492-13 0 from the defendants under 
a bond, dated the 20th S'*pbember, 1916, 
signed by Sheogulam, the fi'-sfc defendant, 
aod Rtmji Lil, bis cousin, since deceased. 
The other defendants in tbe suit are 
Satnarain Lai, the brother of Riraji Lal^ 
and Sidhasaran Lil, the father of Rimji and 
Situarain. These four defendants formed 
a joint family, Ramji Lil having died since 
the suit Was instituted. Toe circumstances 
under which the boud was executed were 
shortly as follows : 

The plaintiff is the lessee of certain 
property of which the defendants were 
tenants under him. Rimji Lil, one of 
the tenanfs, acted as tbe patwari of tbe 
plaintiff and collected the rent from tbe 
other defendants. In tbe year 1916 a 
sum of rent was due and a further su.u 
amounting to somethiog like Rj. 1,000 
wa^ also due from Rimji Lai, that sum 
having been collected by him but not 
accounted for to the plaintiff. As the plain¬ 
tiff could not get this sum out of Rimji Lai 
he took criminal proceedings against him 
and prosecuted him, the charge being one 
under section 408 of tbe Indian Penal 
Code which re'ates to criminal brea'^b of 
trust by a clerk or servant. Whilst that 
prosecution was pending in tbe Magistrate's 
Court the plaintiff entered into the bond 
ill question with Ramji Lil aod Sbeo- 
gulnm who purported to act oo be¬ 
half of themselves and tbe other members 
oC the j lint family. Toe bond in question 
admitted the liability of the defendants 
for the sum of R:i. 1,400 and recited that 
Rs. 400 was paid in cash and as to tbe 
bilance they agreed to pay it back wiihio 
one year and if it should not be paid within 
one year then oerrain interest was to run 
upon tbe amount due. At the time, when 
this bond was executed Baoiji Lai had been 
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arrested and was in prison. Tbere is no 
mention in tbe bond itself that the consider¬ 
ation for executing ibo bond was that the 
prosecution against Ramji Lai should be 
withdrawn. Tbe offence of which be was 
charged was a non-compoundable offence 
but on the same day on which the bond 
was executed, namely, tbe 20th September, 
1916, the complainant Anup Lai, who was 
• acting in this matter as the agent of the 
plaintiff, filed an application before the 
Magistrate in these terms : ‘ In the above 
case the accused having appeared is ready 
to render account and whatever amount 
is found due on account has been paid 
in cash and through bond. Therefore, 
on filing this petition your petitioner praya 
that the case may be struck off the file.” 
Amongst other defences to the suit a plea 
was raised that the bond was illeg-il 
by reason of tbe provisions of section 23 
of the Indian Contract Act, which provides 
that “ Tbe consideration or object of an 
agreement is lawful, unless it is forbidden 
by law, or is of such a nature that, if per¬ 
mitted, it would defeat tbe provisions 
of any law, or is fraudulent ; or involves 
or implies injury to the parson or property 
of another ; or the Courts regards it as 
immoral or opposed to public policy.” It 
was contended that under that section tbe 
agreement entered into in the bond was 
unlawful, and, therefore, unenforceable 
because a part of the consideration was 
that the prosecution against Kamji Lai 
should be dropped. If this could be made 
out it seems to me, that tbere can be no 
question about the matter. If in fact 
the whole or part of the consideration for 
the bond was tbe dropping of tbe prosecu¬ 
tion against Bamji Lai then, clearly, tbe 
whole agresmenb was unlawful. Tbe illus¬ 
trations given to that section of tbe 
Indian Contract Act seem clearly to estab¬ 
lish this contention. Illustration (/i) is as 
follows :—"a promises B to drop a pro¬ 
secution which bo has instituted against 
B for robbery, and B promises to restore 
tbe value of tbe things taken. The agree¬ 
ment is void, as its object is unlawful. ” 
If for the word “ robbery ” we substitute 
embezzlement” then the case comas 
exactly within tbe illustration {h) appended 
to tbe section. 

Tbe question whether or not tbe dropping 
of tbe prosecution was a part of the con¬ 
sideration of tbe bond is, to my mind, 
purely a question of fact. There were 


several facts in tbe case from which it might 
be inferred that the plaintiff in taking 
this bond from tbe defendants had agreed 
to drop tbe prosecution against Bamji 
Lai. The learned Munsif before whom the 
case came for trial apparently was much 
inffuenced by the fact that tbe defendants 
undoubtedly owed tbe money and that I 
think, can hardly be disputed. They owed 
tbe money for rent and Bamji Lai owed 
to the plaintiff undoubtedly a sum of money, 
something like Bs. 1,000 for money already 
collected. He accordingly came to the 
conclusion that tbe agreement come to by 
the bond of tbe 20tb September, 1916. 
was a valid agreement and the fact that tbe 
prosecution bad on tbe same day been 
dropped was not a matter which ought 
to be connected with that agreement. I 
am not saying that tbe learned Munsif 
was nob entitled as a Judge of fact to refuse 
to draw the inference which he was asked 
to draw from tbe facts proved before the 
Court, bub when the matter went to the 
learned Subordinate Judge on appeal he 
took a clear view that upon tbe facts proved 
it bad been established that tbe withdrawal 
of tbe prosecution did form an essential 
part of the consideration of the bond. He 
was inffuenced in this view by the wording 
of tbe petition of withdrawal, as be states 
in bis judgment, and be thought that the 
other facts and circumstances of tbe case 
also jufibified bis view. I have stated 
what the main facts were in the case and 
the question, to my mind, was purely one 
of the inferences to be drawn from those 
facts. Tbe learned Subordinate Judge 
drew the inference that tbe withdrawal of 
tbe prosecution was an essential part of tbe 
consideration for the bond and it is impos¬ 
sible to my mind for us sittiog here as a 
Court of second appeal tusay, that be was 
not justified in drawing that inference 
from tbe facts in tbe case. Tbe matter 
was one purely Cor tbe learned Judge and 
having arrived at tbe conclusion at 
which be did it seems to me that tbe case 
is coDclnded by the findings. In these oir- 
oumstances. much as 1 regret that the liabi¬ 
lity of the defendants cannot be established 
in this suit, nevertheless I am constrained 
to dismiss this appeal affirming tbe decision 
arrived at by the learned Subordinate 
Judge. The respondents are entitled to 
their costs of this apoeal. 

Kunwant Sahay. J. :--I agree. 

Appeal dismissed. 
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MOEiLIOK AND BUOKNILL. JJ. 

% 

Badhika Ramin and another —Appel* 
ilaats 

V. 

Satnarain Koeri and others —Respon* 
dents. 

S. A. No. 1170 of 1921, daoided on 16bb 
July, 1923, from the deoision of District 
Jadge, Shahabad, dated Gch April, 1921. 

Landlord ani tenant —Parcel or no parcel - 
Res judioaU. 

Where a fixed parcel of land waR demised whose 
booDdaries were kaowa and (he only qaestioo id 
the prior suit was wha( was the area of that 
parcel. Held ia theabseDoeof eooroaohmeDt. ioore* 
meat, fraad or error when oaoe that qaestion had 
been answered the decision wts btodiog in all 
fotaee litigation. [P. 909, Os. I nod 9.] ; ^ 

C. C. Das and Shiveshwar Dayal —for 
Appellants. 

Lakshmi Narain Singh and B. B. Saran, 
—for Respondents. 

Mullick, J.:—The plaintiffs are pro* 
prietors of two-thirds of Mama Rajadih 
which in the year 1878 was leased in its 
-entirety by two registered pattas by the 
predecessors of the plaintiffs and the 
remaining proprietors to the predecessors of 
the defendants. The pattas and the corre* 
-sponding kabuliyats recite “ that the entire 
Mama Rajadih original with its depen* 
denoies comprising an area of 675 bighas 
of land without measurement is given by 
istimrari patta for cultivation from the 
year 1287 F. S. at the rate of Rg. 2-4 0 
per bigha," and there is a clause at the end 
which runs as follows:— 

" The rent of so much of the said land 
as will be found less by measurement 
eball be reduced at the above rate, the 
rent of so much land as will be found in 
excess shall be increased at the said rate.” 

On the 2l3t October, 1918, the plaintiffs 
^brought the present suit for rent in res¬ 
pect of the years 1322 to 1325 F.S. and 
-claimed at the rate of Rs. 2 4 0 per bigha on 
a total area of 545 bighas 16 kithas and 11 
dhurs shown as the area of the mama in 
the Record of Rights finally published in 
1912. The defendants contest the suit and 
allege that the rent was Rs. 900 for the 
entire rruiuza per annum. Toe Subordinate 
Judge by bis decree of the 7tb January, 
1920, has accepted the plea of the defend¬ 
ants and decreed the suit accordingly. 


In appeal the District Judge has coma 
to the same conclusion except with regard 
to the claim for the year 1322; be has 
found that the claim for this year is barred 
by limitation and be has allowed the cross- 
appeal of the tenants in regard to it. 

The present second appeal is lodged 
against the Subordinate Judge's decree of 
the 6th April, 1921. 

Now, it has been contended by the learn¬ 
ed Counsel for the appellants that the 
learned Subordinate Judge has mistaken 
the scope of the suit in declining to bold 
it to be a suit within the provisions of 
section 52 of the Bengal Tenancy Act. 
Now, on this point the plaint is the best 
test. 1 have read the plaint carefully 
and I do not find any mention of what 
was the previous area upon which the pre¬ 
vious rent was paid. It is certainly stated 
that the present area was 545 bighas odd 
and that the rental stipulated is Rs. 2-4-0 
per bigha but there is not a word about the 
previous area which the tenants held and 
upon which they were paying rent. In 
my opinion the suit is a plain rent suit 
based upon the mokarrari patta and the 
deoision depends upon a pure question of 
fact. The omission to state the previous 
area was. in my opinion, intentional for the 
plaintiffs are apprehensive that if they were 
to admit that the previous area upon which 
rent was paid was 400 bighas (which is now 
stated to be the area in argument before us) 
they would at once be confronted with the 
plea of res judicata based on previous 
litigation concerning this mama. 

Therefore, in my opinion, both the 
Subordinate Judge and the District Judge 
were right in treating this as a case based 
upon the ; and the only question in 
the case is the proper construction of that 
document and what is the true area upon 
which rent was payable. 

Now the patta itself leaves the area 
in question unoertain. The land demised 
is described as Mama Rajadih which, 
according to the Revenue Survey, has cer¬ 
tain fixed and defined boundaries. It is 
a distinct parcel of the land the area of 
which at the time when the mokarrari 
patta was given had not been ascertained 
by the parties and was estimated at a rough 
guess at 675 bighas ; but a proviso was 
inserted in the lease stating that upon 
future measurement if the area was greater 
more rent would be paid, and if the area 
was smaller less rent would be paid* 
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The qneatioD \p, ^vbctber acytbiog has 
bapret^d betwrrn that time aud the suit 
^hicb erabUe the Court to bnd that tbe 
area haa in fact beeo aecertaiued and per¬ 
manent y fised. 

Ou bet all ol tbe aprellunfce it is contended 
iiiat the Biea had never been fixed befcre 
tbe Suieotific Survey of 1912 and ihab we 
are bound to accept the Record-ol R gbts 
and to aseees rent on 545 bighas odd. Tbe 
reppondente, on the o'her hand, rely on 
previous litigation between the plain'ifJs 
who were then proprietors of a one-ihiid 
share in the mnvzfi. ar d themselves or 
their predecessors. Tl e first of ibe&e ca?e 9 
was a suit instituted in 1908 for the recr\ery 
of the rent of ihe je&rs 1312 to 1315 F. S. 
It appears from a jurgment of Sir Lawrence 
Jeikifs ard Mr Justice Chatterji of the 
Calcutta High Court, dated tbe Otb August, 
1912, that the contention of the tenants 
was that they were liable to pay a consoli¬ 
dated rent of Rs, 900 only ler annum and 
the learned Juogep, while not accepting 
the contention that the plea was in effect 
a variation of tbe terms of tbe registered 
palla, directed that furiber ii quiiy should 
be made in order to deiermioe whether or 
rot in tbe circumstances a pajment of 
Il3. 900 for many years did not raise a pre¬ 
sumption that there has hecu such a 
measurement as would accc-unt for this 
payment. The case wan accordingly re¬ 
manded and on the 12th November, i914, 
the Additional District Juoge of Siiahaliad 
held thati the area of the mnvza whs not 
675 btghas but that tbe rental payalJo by 
the delendanta was a sum of Rs.'gOO per 
annum. There was no speci6o finding that 
the aiea was 100 bighas but it is clear that 
at the rate of R-. 2 4-0 per higha the area 
in the opinion of the leirncd Judge was 
400 bfgh ts. 

AnparHotlv, no further aopeal was made 
to the High Court., bul the atrugLde between 
the parties was not ended ar.d we firid that 
in respect of the ye^rs 1316 to 1321 the a 
wa^ again a suit in or about the year 1915. 

From tbe judgment of Bdbu Abinash 
Chandra Ndg, Oflioiating Suhor.iina^e 
.liidce of S iMhAb-ui, dated the 9c,h May, 
1916 we tiiKi tliat ibe plea tnkm by iha 
def«uifaots was again tbe same as in the 
previous liiigation and rhe m>ibprial issues 
f.am-)d by tbe learned Judge were:—“ 12) 
AVnetber ttie suit is res judicata " and <3) 
Wliat is the ytsurly rerital?" and ‘,3) (a* 
V/pat number of bighas of the standard of 


meaFuremeot contemplated in the grant is 
contained in the village." The learned 
Subordinate Judge found that tbe judgment 
of tbe Ardiiional District Judge in tbo 
previous litigation was res judicata as to 
the questiiQ of rent. He also found that 
the yearly rttital was Rs. 900 He further 
found that tbe area of the 77iiiuza was 400 
bighas and he, I beiefore, declined to give the 
plaiutilTe a decree at the rate of Rs. 2 4-0' 
per bigha on ihe area recrided in the 
Cadastral Survey Record. That case was 
taken on appeal to the District Judge and 
after it had teen once remanded it was 
finally diaposed of by Mr. F. G. Rowland 
on the 23rd August, 1916, who disagreed 
wiih the Subordinate Judge on all points^ 
and decreed tbe suit. There was then 
a eecoud appeal in tbe High Court at 
Paira and a D.vision Bench of this 
C' urt passed the following judgment ou 
the 6 b July, 10J8: * We feel that in 

this case the decree of tbe District 
Judge must he di.scha>ged and that of tbe 
SuhorniDHte Judge restored. Tbe learned 
Subordin’ate Judge foued as a fact that it 

vi&B res judicata ihnt tbe rent up to 1315 
was at Rs. 900 per annum and this was 
ci'rtainly so ard this too whs in accordance 
witii the finalh published Record ol Rights. 
The learned District Judge was of opinion 
that it tvas open to him to enquire what 
the rents should be. This was nob in 
Bccordanre with section 51 of tbe Bengal- 
Tenancy Act. In order to claim a higher 
rate of rent than Rj«. 900 per annum tbe- 
plHiolitl was requited to prove either a 
novation of ibe contract or a decree of Court 
charging the rate of rent. A decree will, 
therefore, be made at the rate of Rs. 900' 
per annum, without prejudice to any suifr 
wbiob the plaintiff may wish to bring for 
enhanoemonb of rent on tbe ground o^ 
increase of area.” 

It is contei'ded by Ihe appellants before 
us that the present suit is in accordance- 
with the above direutions given by their 
L 'rdshiurJ. 

Ill my opinion, in view of the previous- 
I’tigation, no suit) for enharroecneDt can lie» 

It is cl ar to rnv mind that the D.vision 
Bench of the Calcutta fl gb Court, fiuding.' 
that the tenams had lor a considerable 

periud of lime paid Rs. 900 per annum* 
directed a remand for tbe purpose of 
RSicertaining whether tbe area of Hlauza- ^ 
Rijadih had been ascertained by measure* 
ment or fixed by arrangement between bbe- ' 
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parties and tbe reply givaa by tbe officer, 

who heard the case on rem-ind, was that 
the area so asoartaioad or fi^ad w iS 400 
htghis. In the judgineobof BvbnAbioash 
Chandra Nig. which was atlirtnad on 
Appeal by the High Ojurb. the fiiJmg wis 
dear and distinot, that the oonolusious 
Arrived at by Mr. Ali Ahond, th^ Aidi- 
tiooal District Judge, were res i; 

and it is now, in my opioian, too 
iabe in the day to a^tempt to urge that 
the fiodiogs of these two C xurts on 
that question oan be re-opened. It is 
contended that at bast those fiodiogs 
ware oonolasiva for the years in suit in 
those oases and that they oanoot bind the 
plaintiffs for all time. In my view tbe issue 
opon which a remand was ordered by the 
Division Bench of the Calcutta High Ouurt 
was: * What was the area of thewiM^x as 
settled between tbe parties?" and it is not 
possible, when once that question was 
answere 1, to urge that it was not binding in 
all future litigation. 

Kalianoe has been placed by the learned 
Counsel for the apnellants on various cases 
beginning from Prankissen Bagchee v. 
MomnohineB DdS$ee (1) ; of the rest it is 
only necessary to refer to L'lkhi N train v. 
Sri B im Chandra B uinya (*2 , Dkrupnd 
Chandra Koley v. Hirinath Singh Hoy (3', 
Kesho Pra$ad Singh v. Tribhuan (4 aod 
BisAun Pragtsa Nirayan Singh v, 
^cAat6 Dusadh (6l. lu all these oases 
the principle is quite clear. If the land¬ 
lord osn prove what was the area upon 
which rent has been paid and what is 
tbe increased area upon which be claims 
rent, then the Court will give him a decree 
in respect of tbe excess. In this case that 
principle does not apply. Hsre there is 
no question either of encroachment or 
increment or of fraud or error. A fixed 
parcel of land was demised the boundaries 
of which were known and the only ques¬ 
tion was, what was the area of that parcel. 
Now if tbe landlord bad by a previous 
measurement found the area of tMemauza 
^ to be 400 bighaz and he bad shown that 
the measurement was either fraudulent 
or erroneous, it might have been possible 
I for him in that case to claim on the 545 
' btghaz recorded in the Record of Bights 

(i) 17 W.R. 88. 

(3) (1911) 16 C.W.N. 991. 

(8) (1916) 37 O.L.J. 563. 

(4) (19I7> 1 Put. Ii.W. 409. 

5) 1933 Pat. aifi. 
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provided the standard of the measurement 
was the S'liii ), but here the land his not 
altered and its area has bien adjudioited 
upoQ by a Ciuri whose decree is fi lal. 
Ill ray Oiii'iion tne fi i ling r,h 45 the area 
sac-ion is 400 bigki-i n hinting uoon the 
par-ies so long as tho contract subsists ; 
and it is notuvortny tint Bibu Ab.nish 
Chin Ira Nig hell that, o ving to the 
dilT ^renee in the standarl of mo is ireraenb 
bosweon the Giiiitral S irvey and the 

Standard prevalent at the timiwlnn the 

pitta vvis exera'el, it wis qni'e p ssibla 
that the 54o highis were tbe eq livilent of 
the 403 b ghis in respsoc of which reot had 
alw tys been paid. 

0or attention has hsen drawn to the fact 
that defendant No. 11. w lo is the oo-sbarer 
of the ram lining one-third part of the 
tnmzi, realised io I9ll rent according to 
the area rocorded in theCalas ral Sarv^^y. 
It is not quite clear how this area was 
found to be the correct area iu 1911 when 
the Rtoord of Rights was not published 
until 1912, bub one explanation may be 
that tbe Record of Rights ooraraenoid iu 
1909 aod that the plaintiff in tint su't 
took the area from tbe drift R-oorJ 
of R’ghts. But the question, wiie^hor 
the plaintiffs io the present suit are 
entitled to rely uuou the decree givau 
to their oo-sharer, has been con¬ 
sidered by the Subordinate Judge and 
after taking it into account be is still 
unable to decree tbe present claim on the 
footiog that the true area is 545 bighas 
odd. In my opinion the learned Subordi¬ 
nate Judge was correct. 

There is, finally the question of the cross- 
appeal which has been decreed by the Dis¬ 
trict Julge. Tbe point of limitation does 
not seem to have been pressed io the trial 
Court, hut it was argued before the D strict 
Judge, and it is quite clear that the learned 
District Judgsj’d decision is erroneous 
on this point The learoed Judge finds 
that the rent for 1322 is barred by limita¬ 
tion. If, as it appears to he tbe case, tba 
period of limitation is 6 years (tbe moAar- 
rari patta being a registered document) then 
obviously no question of limitation can 
arise. But even if it were held, as tho 
learned Judge seems to have held, that 3 
years is tbe period of limitation, then the 
period in this case expired on tbe 24th 
September, 1918; and it is admitted that 
tbe Civil Court was then closed aod did 
not reopen till the 2l8t October, 1918, wbea 
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the plaint was filed in Court. Therefore, 
the suit was in time. 

The result, therefore, is that the appeal 
will be decreed in a modified form ; the 
decision of the District Judge with regard 
to the rent for the year 1322 will be set 
aside and the plaintiffs will be entitled 
to a decree for tbe full amount at the rate 
allowed by the Subordinate Judge whose 
decree will be restored. 

With regard to costs, the defendants will 
get their full costs as allowed by the Sub¬ 
ordinate Judge for bis Court; in respect of 
the costs incurred by them in tbe Court of 
tbe District Judge and in this Court they 
will get five-sixths of tbe costs in each 
Court. 

Bucknill, J. ;—I agree. 

Appeal allowed. 


1984 Patna 310. 

Mullick and Bucknill, jj. 
Sheopujan Rat — Plaintiff-Appellant 



Kesho Rrasad Singh —Defendant Res¬ 
pondent. 


S. A. No. 1283 of 1921, decided on 11th 
July, 1923, from the decision of the District 
Judge, Shahabad, dated 11th April. 1921. 

(a) Civ. Pro. Code, S, lOO'—Mis-conceptionof law 
0 / evidence and wrong procedure vitiate finding. 

A fiodiDR ol fact is vitiated by a mis-coDoeption 
of law and an error of procedure aod it is not 
binding on the High Court in Second Appeal. 


(b) Praencfl—(Civil) Second Appeal — Amend- 
. *clarafion Ojdp—Boca fide 6elie/ 

0 / plaxnOff that consequential relief is not open— 
Amendment may be allowed in Second Appeal to 
add consequential relief, 


Where a plaintifl has framed b>e suit bona fide 
believing that ccnequential relief is not open to 
him and that he is entitled to a declaration, the 
Court would be justified in allowing him to 
amend the plaint even in appeal ; and tbe oases 
have been gone so fat as to permit a plaintiS who 
18 suspected of asking for a declaratory deotee 
aimply for the purpose ol evadiog stamp duty, to 
amend bis plaint at tbe appellate stage in the 
High Court upon its being thown that consequen¬ 
tial relief was available and upon his ofleting to 
pay tbe necessary Court-lee. (39 Cal. 704. 1 

(P. 311,0.1.] ' 


Laxmi Narain Singh and A. B. Mukherji 
—for Appellant. 

Nisu Narain Sinha —for Respondent. 

Facts.— Plaintiff alleged that he along 
with bis brother Mosafir were joint occu¬ 
pancy tenants of a bolding which was sold 
in execution of a decree for rent against 


Mosafir alone by the landlord, tbe Maha- 
rajah of Damraon, who got possession tn- 
pursuanceof tbe sale. Plaintiff therefora^ 
filed this suit for a declaration that the 
proceedings were fraudulent and oollusivo 
and that they do not bind tbe plaintiff. 

Among other issues tbe Court of first- 
instance found that plaintiff was never dis¬ 
possessed. But the appellate Court came- 
to tbe contrary conclusion and held that as 
plaintiff did not sue for possession his suit 
was bad under section 42 of the Specific 
Relief Act. 

Mullick, J. :— [His Lordship stated faota- 
and then proceeded as follows ;— J 

With regard to tbe finding on the 
question of possession, it is contented by 
tbe learned Vakil, for the respondent, that 
it cannot be attacked in second appeal. 
That would have been perfectly true if tbe 
finding bad not been vitiated by a mis¬ 
conception of tbe law of evidence and an 
error of procedure. The learned Judge in 
tbe first place throws the onus of proving- 
possession upon tbe plaintiff. He dis¬ 
regards tbe record'of-rigbts published in 
April, 1913. which shows that both Mosafir 
and the plaintiff were recorded as raiyati 
on the land and until tbe reoord-of-rigbts 
is rebutted tbe defendant cannot be beard 
to say that the onus lies upon tbe plaintiff- 

Then in considering tbe oral evidence 
adduced by tbe plaintiff and tbe defendant, 
tbe learned Judge seems to give speoiat 
prominence to tbe order for delivery of 
possession in favour of tbe defendant-land¬ 
lord. Now, that order was made against 
Mosafir only and it could not have bad the 
effect of ejecting tbe plaintiff if be was in 
possession on that date, and I am not 
quite certain, from tbe form in which the 
learned Judge bas put bis judgment, bow^ 
far be has been influenced by tbe vie^ 
that tbe delivery of possession in this case 
bad tbe effect of putting tbe landlord in 
hhas possession. 

Then tbe learned Judge refers to so 
order passed under section 144, Criminal 
Procedure Code, in December, 1917, that 
is to say, about eleven months after posses¬ 
sion was given to tbe landlord. It seema 
tbat there was a fear of a breach of tbe- 
peace and a prohibitory order was made 
against Sheopujan and Mosafir restrainiu^* 
them from going upon tbe land. Now an 
order of this nature is not necessarily 
evidence of possession. Without further 
materials it is impossible to say that 
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Sheopujao ^as found to be out of posses¬ 
sion, and if be desired to use tbe order as 
evidence tbe learned Judge should have 
investigated tbe oiroumstanoes under wbioh 
it was passed. 

This being so, in nay opinion tbe case 
has not been properly tried. 

Tbe learned Judge has also not disposed 
of tbe question of limitation and if his 
finding as to possession is not maintained, 
then the necessity for deciding tbe question 
of limitation will also arise. 

But instead of sending the appeal to tbe 
learned Judge for rehearing, 1 think we 
should allow tbe prayer, which is now 
made for tbe amendment of the plaint, in 
order that it may conform with tbe provi¬ 
sions of section 42 of tbe Specific Belief 
Act. The plaintiff asked simply for a 
declaration on tbe footing that be was in 
possession and that no consquential relief 
was available to him. Tbe Subordinate 
Judge found in bis favour. Tbe learned 
District Judge in appeal has found against 
him and tbe plaintiff now prays that be 
may be permitted to amend tbe plaint by 
adding to tbe third relief a prayer in tbe 
following terms : 

*'aDd if the plaiotifi should be fouud to be 
out of posBeeaioD tbe Court may be pleased to 
order delivery of posseseiou to bim/’ 

I think in the oiroumstances of this case 
tbe amendment should be allowed and tbe 
ease retried. 

It is true that there is a class of cases in 
which tbe appellate Court will not allow 
amendment if tbe plaintiff bas elected 
to go to trial upon tbe issue whether 
tbe frame of tbe plaint is correct ootwitb- 
standing tbe objection of tbe defendant 
that tbe suit offends against tbe provisions 
of section 42 of tbe Specific Belief Act and 
Narayana v. Shankunni (1) is an example 
of a case of this kind. But on tbe other 
band where a plaintiff bas framed bis suit 
hona fidst believing that consequential 
relief is not open to him and that be is 
entitled to a declaration, I think tbe Court 
would be justified in allowing him to 
amend the plaint even in appeal ; and tbe 
oases have even gone so far as to permit a 
plaintiff, who is suspected of asking for 
a declaratory decree simply for tbe pur¬ 
pose of evading stamp duty to amend 
bis plaint at tbe appellate stage in tbe 
High Court upon its being shown that 


consequential relief was available and I 
upon his offering to pay the neoessary ' 
Court-fee. [Deokali Kuerv. KedarNath (2)]. 
It is contended by the learned Vakil 
for the respondent that Deokali’s case (2) 
did not require a declaration and that the 
proper prayer should have been one for 
possession. It is true that Sir Lawrence 
Jenkins, C.J., held that it was not a case 
coming within section 42 : but the point 
is that though the plaint was defective 
tbe learned Chief Justice allowed an 
amendment at a very late stage. There¬ 
fore I do not think it is an inflexible rule 
that no amendment can be allowed if tbe 
plaintiff bas notice in tbe trial Court of tbe 
defendant's objection that the frame of tbe 
suit is bad. I think, therefore, that in this 
oase tbe amendment should be allowed to 
be made in tbe trial Court and tbe case 
should be remanded to that Court for 
disposal according to law. It may be 
necessary for the defendant to file a freab 
written statement and for tbe Court to 
frame additional issues and to take further 
evidence. Tbe evidence already recorded 
will be evidence in tbe trial now ordered. 

Tbe plaintiff bas paid deficit Court-fee in 
this Court on his memorandum of appeal. 
He bas also paid tbe deficit Court-fee 
realizable from him in tbe Court of tbe 
Subordinate Judge on the footing that the 
plaint was one for declaration and conse¬ 
quential relief. Apparently tbe Begistrar 
of tbe High Court was of opinion that the 
plaint in effect contained a prayer for con¬ 
sequential relief. If that were so, no 
amendment would be necessary ; but it is 
now admitted before us, and I think it is 
established, that tbe plaint as it stands 
does not contain any prayer for consequen¬ 
tial relief and that an amendment is 
necessary in order to enable tbe plaintiff to 
recover possession. Therefore tbe Court-fee 
that bas been paid should, in my opinion, 
be refunded and we direct that tbe plaintiff 
be given a certificate from this Court 
entitling bim to claim from tbe Bevenue 
authorities a refund in respect of tbe stamp 
fee paid by bim. He will pay tbe proper 
fee in tbe Court of tbe Subordinate Judge 
after tbe plaint bas been amended. 

In respect of fee paid on tbe memo¬ 
randum of appeal in the High Court we 
cannot interfere with tbe decision of tbe 


(9) (1916)89 Oftl. 704-16 C.W.N. 838-16 10. 
437. 


(1) (1693) 16 Mad. 966-3 M.L.J. 94. 
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Taxing Officer which ’9 deal under aeofcion 5 
of the Indian Couf' F-ea Act, 

Ti ’0 appeal is decreed and the case is 
remaodel. In the special ciroumstauces 
of tills ca<e the plaintij will pay the con- 
testing defendant Lie ooete in this Court. 

Buckni.l, J, I agree. 

Appeal decreed. 


* 1924 Patna 312. 

Dawson Miller c j., and Kulwant 

Sahay. j. 

Chandrika Prashad Singh :xnd others - 
Appellants 

V. 


Hira Lai and others —Respondents. 

F. A, No. 151 of 1922, de-idpd on 3Ut 
May. 1923, from the order of Sub-Judge, 
Arrah, dated the Qth May', 1922. 

(a) Cii), Pro. Cnie. O. 19, r. S. — Mott rs nj 
knowUdgt and tnformatijn mu^i be nistoigunn. d. 

Where ftn AQjJ>ivii ih-*t lb© jniorm«tina 

d?po83dtois true tn the best cf the detoi.eai’fl 
koowledfie. ir>foriD.itioQ nod beluf, the depof.en* 
mu‘»tPtae h-iw muob of iq sworn (a 

IrocQ bis owq koowledge <kDd bow mu^b i** m?rf!y 
sworn to Irocn information wbiob be beiievrs to be 
true. If iheaffiUvit swesrs to cert-tiu la’ts ae 
true and does not e'-ate that the faotq deposed to 
a'e me-cly wi'biotbe belief of the depon^ot iben 
It must bi taken that the 8iaiem?nls o' faf'iq are 
mAtiors witbiu bie own knowledse and noi ra- rely 
matters of belief only. [p. 3 i j, Ca. I nod ‘i.] 

, (*>) Cio. Pro. Code. 0- 38 r. 5 - Not onlj, 
%ntntiont'i re,n'>t>t or di^pjsn of pfOpt^ly but also 

to d>-iQy nr obU>ucl txecuiton w r.e e 3 ‘a y (c 
just fy order, 

power to attach is not to be exeroisod 
Igbtly or without cleat proof of the px sieooeol 
the mieohief aimed at in the rule. To •iiiaoh a 

f » liHb,lay bis been 

established by a decree may have ih-j iScot of 
eeriously embarrassinR him in ihe o.nductofhia 
defence, Tms powtr should be exeroi-ed only 
when the Court is sainfi.d not oo.y that the 
defendant IS abont to dispose of bis property or ic 
remove it from the junsdioiiou of ih^ C cct, but 
also bis objeot in ho doing is to obstruct or delay 
the execution of any deo-ee that may be pasoed 
against him and deprive the ulaioliS» ii 
euooessfulp ol the Iruits vioiory. [p, nu, 0. 3 ] 

Hasam hnam, A. Sami and P. E 
Mukherjee—ior Appellants. 

JayaswaU S. Dayal and Bnj Kishore 
PrasAi —for Respondente. 

jymior, 0. J,:—This is an appeal on 
behalf of the defendants in the suit from an 
order of fcbe Subordinalie Judge of Shaba* 
bad ordering attaohmeafi before judgment! 
of immoveable property belonging to the 


defendants. lb appears that the plainbiffs 
sued for recovery back of a dtjposit of 
R-i. 1.32,000. or tbereabjuis. mane by them 
in part performance of a oonbi aot to pur¬ 
chase some of the immoveable property of 
tbe defeud^nts or in tlie alternative for 
specibo parfoimauce and a conveyance of 
tbe property. 

Tne allegitioDS made in the plaint are 
that tliere are ceriain tnisrepresenfa ione 
as to iocumbrnnees on the proteriy and 
that such incumbrances were nof- diisclosed 
and, therefore, although the |iUlriMfl[9 are 
scekicp, as an alternative, spi^c fi) iienorin- 
ancp, they are really claiming buk the 
denosit losde with interest due thereon. 

The defenriaut's case is that biu y are 
quite willing to transfer the property upon 
payment of tlia balance of the purohaBd 
price due and they deny the allegations as 
to the misrepre.aentations alleged in tbe 
plaint. The plaintifls on the 9 h of May 
of 1 st year applied for attachment before 
judgment not only of the property in suiti 
but apiiaremly of all the immoveable pro* 
perty belonging to the defendao 8 which 
is said bo have been valued recently by a 
valuation of the Court at a sum of nearly 
eight luklis of rupees. 

The evidence necessary in support of ao 
interlocutory applioition of this sort may 
be given by affi iavit and the only evi leooe 
presen ei on behalf of tbe pl.intiSs on tha 
present application for af^aobrnent was an 
affidavit signed by H^r K’sl en Das, the 
am mukhtear of one of the plaint.itl^i. Tha 
affiilavit dnes not state in terms whether 
the facts deposed to tharem are staternenta 
of facts within tbe deponent's knowledge 
or whether they are statements made from 
information and belief. It was contended, 
in the first place, on behalf of the appellants 
that tiD affidavit of this sort was not soffi* 
oient for the iiurpo^es for which it was 
required, because there was, noi Ling 6 ® 
show whether the sta'aments made are 
merely statements on tnformaMon and 
belief or whether the deponerjt swears to tha 
facts meniioned as being wit'*in his owo 
kcowlerige. Order 19, rule 3, provides 
tiiat, Affidavits shall be oonfiaed to suoli 
facts as the deponent is able of his own 
knowledge to prove, except on interlocutory 
applications, on which statements of bis 
belief may be admitted : provided that tbs 
grounds thereof are stated." It follows, 
therefore, that in an application of this 
sort tbe affidavits may be ooofieed ^ 
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'/ao^8 whiob the depooent is able to depose 
to of bis owu knowledge, or it may be one 
10 which statements of bis belief may also 
^ 16 admitted if the grounds of his belief are 
given. But if the atlidavit swears to 
o»*nain facts as true and does not state that 
tb^ facts deposed to are merely those 
within the belief of the depooeut, then. I 
aupvehond, it must he taksn tb^it the 
statements, in so far as they are state¬ 
ments of fact, are matters within his own 
^ knowledge and not m-rely matters 
! of heliel only. It follows, therefore, that the 
•present affidavit is not uecessaniy bad on 
the ground that it does not state in terms 
Whether the facts deposed to are facts 
witliin the knowledge of the deponent or 
tnerelv sta^emonls of his belief. The case 
of P.uim'ibati Djsi v. Rasik Lal Dhar (1) 
was referred to in supporc of the proposition 
put forward by the defendants In that 
case Sir Lawrence Jenkins. G. T.. and 
Woodroffe, J., stated ; We desire to 
imoress upon those who propose to rely on 
affiiavi’s that, in future, the provisions of 
Order 19. rule 3 must be strictly observed 
*od ev ry affi iavifc sliould clearly express 
how muoli is a statement of the deponent’s 
knowledge and how much is a statement of 
bis belief, and the grounds of belief must be 
stated with suOiuieui particularity to enible 
the CuQrt to Judge whether ic would he safe 

to act on the depooeob’s belief.” In that 
oase, however, as appears from the report, 
the affidavit which was sworn was one 
which is in very comoaon use in this 
country. After stating the facts it conti¬ 
nued, '■ I the defendant-resDondent, above- 
named solemnly affirm and say that what 
is stafed in the foregoing petition is true 
to the best of roy knowledge, infornoation 
And belief ” Ic must be borne in mind 
that in making the observations which 
I nave just queted from their judgment, 
the Lamed Judges were dealing with a 
case where the affidavit states that the 
information deposed to is true to the best 
of the deponent’s knowledge, information 
And belief without stating Bpeoiboally 
wbiob parts of it are true to bis knowledge 
And which parts are merely stated 
AS his bflief from ioforenation obtained by 
I him. In such a case it is clearly desirable 
I and imperative that the deponent should 
1 state how much of the affi lavit is sworn 
I to from his own knowledge and bow much 

(1) (1910) S7 Oal. 369. 


IS m<-rely sworn to from information which 
ho hdlieves to be true ; hut if the fiffidavir 
oontainsnoauch st^teinenb hs that to whioli 
I hav> referred but merely alleges certain 
facts and is signed hy the deponent who 
swears to them, it must. I think, be taken 
that the statements male hy him are re¬ 
presented as sCatern-jnbs true ba his 
knowledge. 1. therefore, think that in the 
p.osenb case no exceptiou can he taken 
to the form of the affidavit on that ground. 
At the same time. I should like to i--giie 
a note of warning against litigants and 
those who sw'ar affidavits on llu-ir behalf 
that, if they solemnly affiroi, as this affi lavit 
does, that certain facts are true without 
stating that those facts are true only to the 
best of their information and b. lief, it will 
be taken that they are swearing bo facts 
deposed to as being facts within their own 
knowledge, and it will be no fxouse if tliose 
facts should turn out untrue to say, ”1 did 
not intend it to ba taken that I was swear¬ 
ing things within my own knowledge. I 
merely intended to state what bad been 
stated to me.” 

The learned Subordinate Judge, when 
the aoplioation came before bim, had the 
affidavit • of Har Kiahen Das before him 
00 behalf of the plaintiffs aod that was the 
only evidence be bad in support of tte 
application. Hegranted the application, and 
the defendaois oooterd tbac the learned 
Subordinate Judge whs nob juslihad upon 
the evidence before him aod in the view 
he took of the evidence in ordering nn 
attachment of the property before judgment 
because, evec if one accepts the findings, 
they are not in themselves euffioieot to 
bring the case within the provisions of 
Order 38. rule 5. That rule rrovides 
that, “ Where at any stage of a suit, 
the Court is satisfied by affidavit or 
otherwise, that the defendant with intent 
to obstruct or delay the execution of 
any decree that may be passed against 
bim (a) is about to dispose of the whole 
or any part of bis property, or (6) is about 
to remove tbe whole or any part cf his pro¬ 
perty from tbe local limits of tbe jurisdiction 
of tbe Court, the Court may direct tbe 
defendant, within a time to be fixed by it, 
either to furnish security, in such sumt 
as may be specified in tbe order, to produce 
and place at tbe disposal of tbe Court, when 
required, the said property or the value of 
tbe same, or such portion thereof as may 
be enffioient to satisfy the decree or to 
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appear and show cause why be should Qot 
{uroieb security.” 

I turn DOW to the evidence in support 
of the application which was before the 
learned Subordinate Judge. The affidavit 
in which that evidence was contained reads 
thus ; “ I solemnly affirm as follows ;—That 
with a dishonest motive and with a view 
to deprive the plaintiffs of their dues as well 
as to obstruct the realization of the decree 
that may be passed in favour of the plaintiffs 
the defendants want to dispose of their 
properties specified in the petition. That 
in case the properties are disposed of there 
will be considerable difficulty in realizing 
the decretal amount, rather the realization 
would be impossible. An attachment 
before judgment of the defendants' pro* 
perties is. therefore, necessary.” 

That was the whole of the evidence on 
behalf of the plaintiffs before the learned 
Subordinate Judge when be had to come 
to a conclusion whether he should grant 
an order for attachment before judgment 
or not. The defendants, on the other hand, 
put in a petition, verified by an affidavit, 
in which they stated that it was absolutely 
untrue that they bad any intention of dis* 
posing of any portion of their family pro¬ 
perty, that is to say, property which it was 
sought to attach, and that the statement 
to the contrary made in the affidavit of 
HarKishen Das was absolutely malicious. 
Let us see how the learned Judge dealt 
with the matter. His judgment is short and 
it is to this effect. ” The learned Counsel 
for the defendant in support of his petition 
objects to furnishing security’ or to attach¬ 
ment of the properties mainly on the ground 
that there is no intention on the part of 
the defendant to alienate any portion of 
the property sought to remain under 
atbaehnaent. This esplanation, however, is 
not sufficient. The main object of the rule 
aforesaid is to enable the plaintiff to realise 
the amount of the decree in the event of 
bis obtaining a decree in the suit. The 
plaintiffs seek for a deoroe of about Ih lacs 
of rupees iu tbe suit. It is to be a money- 
decree. On behalf of tbe defendants it is 
not made out bow this decree can be realised 
if steps are not taken to keep the defend¬ 
ants property under attachment as contem 
plated by tbe above rule.” Tbe above 
rule is Order 38, rule 5, which is stated at 
tbe bead of the order. “ Nor is it attempt¬ 
ed to be shown bow tbe defendant will be 
prejudiced if bis properties remain under 


attachment when there is no intention on 
his part to alienate tbe properties. In this 
view of the case tbe rule issued on tbe 
defendant will be confirmed and the 
properties will remain under attachment 
pendente lite." 

With great respect to the learned Subordi¬ 
nate Judge, it seems to me that he entirely 
misapprehended tbe scope and effect of 
Order 38, rule 5. Tbe power given to the 
Court to attach a defendant’s property 
before judgment was never meant to be 
exercised lightly or without clear proof of 
tbe existence of tbe mischief aimed at in tbe 
rule. To attach a defendant’s property 
before bis liability has been established by 
a decree may have the effect of seriously 
embarrassing him in the conduct of bis 
defeoce, as tbe properties could not 
be alienated even for tbe purpose of putting 
him in funds for defending tbe suit which 
may eventually prove to have been entirely 
devoid of merit. Such a power is only 
given when the Court is satisfied, not only 
that the defendant is only about to dispose 
of bis property or to remove it from the 
jurisdiction of tbe Court, but also that 
bis object in so doing is to obstruct or 
delay tbe execution of any decree that may 
be paj>8ed against him and so deprive tbe 
plaintiff, if successful, of tbe fruits of 
victory. In tbe present case tbe learned 
Subordinate Judge has not stated that be 
does not believe tbe defendants when they 
eav that they have no intention of 

alienating any portion of their property 
under attachment. All be says is that 
this explanation is not sufficient. It seenos 
to me that once you accept tbe view that 
tbe defendants have no intention of 

alienating tbeir pioperty there is no 
longer any power in the Court to grant 
an order for attachment before judgment, 
because in such a case it is quite obvious 
that tbe conditions of Order 38, rule 
which require tbe Court to be satisfied 
that the defendants are about to dispose of 
their property with intent to obstruct or 
delay tbe execution of any decree that may 
be passed against them have not been 
fulfilled. But the learned Judge goes on 
and gives as a reason for passing tbe order 
in question, that it is not made out 
by the defendants bow tbe decree can be 
realised if steps are not taken to keep tbe 

defendant's property under attaobnoent and 

further that no attempt has been 

show how tbe defendants will be prejudiced 
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if their property did remaio under attach¬ 
ment, when, as they say, there was 
no intention of parting with it. It was 
only in this view of the case that the learned 
Subordinate Judge passed the order. It is 
perfectly clear that the reasons given by 
the learned Subordinate Judge for ordering 
the attachment cannot stand. We might. 
U we thought fit, refer the case back to 
him again with certain directions as to 
the scope and meaning of Order 38, 
rule 5 i but the evidence is before us 
and we are competent as a Court 
of First Appeal to deal with the ques¬ 
tion t'aised. To my mind in a matter 
of this sort the affidavit put forward on 
behalf of the plaintiffs, contradicted as it is 
by the defendants, is entirely insufi&cient to 
satisfy any Court that the defendants are 
about to dispose of their property or 
remove it out of the local limits of the juris¬ 
diction of the Court with intent to obstruct 
or delay the execution of any decree that 
may be passed against them. The affidavit 
is couched in the most vague and general 
terms. The deponent says that with a 
dishonest motive the defendants want to 
dispose of their property, and then says 
that in case the properties are disposed of 
there will be considerable difficulty in 
realising the decretal amount. That is all. 
No particulars of any sort are given as to 
the defendants having attempted to alienate 
their property on any occasion, and it is 
not suggested that anything took place 
which would lead one to suspect that the 
defendants bad any intention of removing 
their property from the jarisdiction or 
putting it out of the power of the Court. Not 
a word is said as to how the deponent came 
by his knowledge of the facts which he 
affirms, and as evidence the affidavit when 
contradicted appears to me to be practically 
worthless. The property attached in this 
case is said to be valued at something like 
eight lakhs of rupees: in fact, it is the whole 
of the immoveable property of the defend¬ 
ants, whereas the plaintiff’s claim is only 
for something under a lakh and-a-half of 
rapees. This in itself is to my mind a matter 
which raises some suspicion as to the bona 
tides of the plaintiffs in the matter, and is a 
consideration which ought to lead the Court 
to^ scrutinise somewhat carefully the 
evidence upon which the application is 
based. The defendants, on the other band, 
have repudiated entirely any iotentiou of 
alieuating their property or removing it out 
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otthejurisdiotion of the Court. The learned 
oubordinate Judge does not appear to 
have disbelieved them ; but even, assuming 
that they had no such intention, he has 
nevertheless ordered the property to be 
attached. The evidence in the present 
case entirely fails to satisfy me that any 
case has been made out for taking what 
after all is a very drastic step, namely, 
attaching the property before the plaintiffs 
have shown any right to succeed in the suit. 

In my opinion this appeal should be 
allowed, the order of the learned Subordi¬ 
nate Judge set aside, and the property 
released from attachment. 

The appellants are entitled to the coats 
of the petition before the learned Subordi¬ 
nate Judge and the appeal to this Court. 

Let the record be sent down at once to 
the lower Court. 

Kulwant Sahay, J.I agree. 

Appeal allowed. 
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Macphebson. j. 

East Indian Railway Company^ Ltd ,— 
Petitioners 

V. 

Messrs. Gopi Bam Gourishankar — 

Opposite party. 

Civ. Rev. No. 370 of 1922, decided on 
30th May, 1923, from the decision of Small 
Cause Court Judge, Gaya, dated 11th July. 
1922. 

HaUiOdys Act, S. 77—Applies in case of non¬ 
delivery. 

B« 77 applies to a suit to ceoovec compensation 
for the non-delivery of goods oooeigned to a Rail¬ 
way Company for carriage. A.LR. iPat.) 

106, Dios.; (I9id) A.IR. (Pat.) 286, Foil.). 
[P.316.0.2.] 

( 6 ) Railways Act, S. 72—Risk NoU by 
consignor's servant is binding. 

A ooDsignor of goods is bound by a risk note 
signed by a person who aolually delivered the goods 
to (be Railway Company. Where a railway oom- 
pany is sued for oompensatioD for ooo-delivery of 
the goods oooeigned under risk note form B if (be 
Company proves loss of the goods the burden is on 
the platnoS to establish that the loss was due 
either to the wilful negleot of the railway 
administration or to (heft by or to the wilful neglect 
of ite servants. [P. 317, 0. 1.] 

N. 0. Sinha —for Petitioners. 

S. Dayal and B. K. Prashad —for 
Opposite party. 

Judgment:—In this case interference 
is sought by the East Indian Railway. 



316 


E. I. RY. CO., LTD. V. QOPI RAM GOURISHANKAR. 1924 Patna 


Company under peofcion 25 of the Provin- 
oial StD-ill Oau-^e C >urt4 Aoc wiih the 
dt’ciaion. da‘rd the llt.h -Tulv, 1912, of the 
Rcoall Ciuae Gourti of Giva, whereby that 
Court decreed the ot'poaite i'Qr»>’a suit 
Bf;ain>«t the per.if.ioner Comjaoy for 
R-s. 541-8, heioL’ the ^a'ue of lo^a of one 
bale of do h R-. 3^9 L. ir b*; thereon, 
R » 25 m ior.‘ro't a'i 12 percent. R-j 4L 
V. ith costs R-*. C4 G, or a rotnl of Rs 529 7, 
on the ground that it is not aocordiug to 
law. 

The ODDOPite party consigopd by rail 
from Ahtnadnbai to Gava ttorteen hales 
of cloth of wh'ch t welve f'alep were delivered 
to the piaiutitf bv the pe i'i >ner Company 
Bt their Station at G lya on the 30 h April, 
1921, and one bile has nevf.r been delivered. 
The suit was framed as one for non- tebvery 
of that bale, which was alletind fo bn uue 
to the unlawful negligence of the Bomhnv 

Baroda and South Indian Railway, -""Ir 
the EiPt Indian Railway or tlieir servants 
or theft by tfieir servants ; advisedly, loss 
was not alleged and no evi ^enoe o' negli¬ 
gence of theft was addnc>nl. The defence 
was, dr.^t that the rlaim ws« barred by 
sections??, 80 and 140 > f li » R lilwavs Act; 
secondly, that the bale iri su t was lo>»', 
and that the loss was nob due to the wilful 
negligence of or tlieft by the servants of fetie 
Company and. finally, • hat the ronsignraent 
was booked under R'sk Not»», F jrni B, on 
ooDdition of a sps'dally reduc'il rate of 
freight so that the Railway C unpaov was 
not liable for loss or no!)-deliveiy- The suit 
was decreed against the petitioner Company 
only. 

The -Tiidge, reiving upon a dictnm in 
East I'ldinn Rv wiy Company v. Kili 
Cnaran Ram. Pra-s/i/^/ 'n. ,ha6 no 
notice under seotion 77 of the Riilwayg 
Act was necessary, a suit on the ground 
of non-delivery only not being bvrred by 
that provision. Tie evidenO'^ on behalf 
of the Ei-'t Indian RadwAy Company 
was that the full ooosignmenC smarted 
safely frrm Mjghul S^rai by uighttraio and 
that when the train arrivel at Majhwar, 
the next stop, the Guard found the doors 
of the wagon open, the seal thereon broken 
and somegoods missing therefrom,including 
the bale not delivered to the opposite narty, 
but the Judge held that the defendants 
would not escape liability even if this story 
be accepted because the wagon was not 


locked and the seal put on it was a nominal 
one and did not secure the safety of the 
goods. He found accordingly that the 
petitioner Company “ did not exercise due 
diligence which can be expected from 
a carrier for the safe arrival of goods ab 
their destination, it being proved that the 
wagons were nob locked ; further that the 
Ri'k Note bad not been properly proved 
8 nv;e it had not been shown ' that the man 
who sigrted it h«d any authority from the 
consignor bo execute such a document 
on hi8 behalf.' and finally that the 
loss oont‘=‘mp!ated by the Ri-k Note had not 
been establihhed by the evidence and there 
W(t8 reason to tbiik that the loss was 
caused by uogligeuue of the Railway 
servants ” 

Tne first contention on behalf of the 
petitioner C^moanv i^ that the provisions 
of section 77 of the Railways Act apply 
and lender inadmissible in law the claim 
to oomiensation for the loss of the bale 
since it was not preferred in writing to the 
Riilway Administration within the period 
allowed by the sec’ion. In view of the 
de«ri-iion of a B.^nch of this Coart io 
G I P. Ry.s. Jitan Ram 2', Mr. Shivesh- 
war Diival on benalf of the opposite party 
conov-des, that this contention of law 
cannot here be successfully met. 

This would appear to conclude the 
matter, hut Mr Shiveshwar Dayal urges 
lliat the decree under examination should 
not be set aside since two important 
considerations which be advances, should 
be regarded as disentitling the petitioner 
Company to relief. The first of these is the 
delay, extending from the llth July till the 
24th N.ivember, which occurred in filing 
the application for revision. Now, in this 
reg ird each case must be examined with 
reference to its own oircumstapoes, and as 
it appears that in the present instaooe 
nearly eight weeks were, owing to defective 
arrangements in the Gjpying Departmeok 
at Giya, taken np in securing a copy of 
thejutgmeot and decree, and as even ao 
appeal, if it had Iain, woald have been in 
time, the delay is to my mind certainly 
nob so culpable that on that account the 
Court should in the exercise of its discre* 
tioD refrain from interference when there 
has been a serious error of law. 

In the second place, it is contended thal 
this Court should not interfere with ^ 


(L 1923 Pat. 106. 


U) 1923 Pat. 286. 
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decision of the Small Cinse Court when 
the defence is, as in this inataoce, only a 
teohoioal one : the petitioner Company, it is 
argued, have no grievance on the merits 
inasmuch as it baa been found that the 
loss of one bale wns due to the wilful 
negligence of their servants. 

Now the judgment is obscure in plaoes 
and generally does not inspire ooi fi fence: 
in particular, it is impossible not to feel 
that the finding is distorted by a further 
important error of law and by misapprecia- 
tioD of the evidence arising from the 
learned Judge’s tuieapprebension already 
referred to of tbe legal sigoifleance of the 
term * loss.' In tbe first place, it is not 
definitely found that the defence story 
as to the time and manner of loss of the 
bale is not true, as indeed it seems to be. 
Again, the finding that tbe Burk Note has 
cot been properly proved, since it has not 
been shown “ that the man who signed it 
bad any authority from the oooi^igoor to 
execute such a document oo bis behalf” is 
palpably a mistake of law since under 
aeution 72 it is sufiioieot if (he person who 
delivers tbe goods to the Railway Adminis¬ 
tration, signs the Risk Note. Not only 
did tbe ka^pardaz of tbe ooosisnor who 
delivered tbe goods signs tbe Rifk Note, 
bat be did so in ciroumstanoes which 
would imply bis prinoipars authority to do 
so. Thera can be no doubt, therefore, that 
the Riek Note is valid against tbe opposite 
party. 

There remains only the qnestion of wilful 
oegligenod. Now, tbe Risk Note being valid 
and tbe petitioner Company having proved 
loss, the burden was on tbe opposite party 
to establish that the loss of the package 
was due either to the wilful neglect of tbe 
R til way Administration or to theft by or to 
the wilful negleotof its server ts. and if the 
loss was due to robbery from a running 
* train, it is specifically excluded frrmtbe 
category of wilful neglect. The findings 
which have been already quoted fall f^r 
short of wilful negleoc and indeed as tlie 
opposite party olTered no evidence on 
the point a finding even of neglect could 
only be based on the admission that the 
Railway wagon was not loiked. Such a 
finding would not taka the case out of (he 
R>k Note and moreover, as the wagon was 
sealed an infeieuce even of nrgieot would 
not be safe in the absoDce of evidence of 
the ordinary course of business in such 
natters. As the opposite party has failed 
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altogether to prove wilful neglect on tbe 
Prtrt of the petitiouer Cotnptiny nr its r- 
vants the suit in view of the Risk NUe 

aUo falls oo the raefi’s. 

Blit, even ii ihe cat^e oi>the merits had 
been con^ideiahlv m re favouralile to the 
opposite tmrty, this G. ui t would have felt 
onnatruined to gi\e full eCTeot to (-eotion 77 
of the Riilwaya .Acib in a case where the 
opposite party deliberately attempted to 
evade Its operation. 

The application is allowed with costs. 
Tlie decn e of Ihn Small Cause Court is set 
asioe and tbe suit is di m esod wifh costs. 

Apphcjlion allowed. 

1924 Patna 817. 

D.^S AND KULWANT S iHAY, JJ. 

Ishwari Prasud Narayan Deo —Applt. 

V. 

The Chota Nagpur BanhnQ Association, 
Limited, at Huzunbogh —Re^poudeot. 

F. A No. 172 of 1920, decided on 176h 
April, 19^3, from the decision of Sub Judge, 
H'.zaribagh, dated 9 h April, 1920. 

Transfer of Prop riy Act, $. 69-AUeUing wit¬ 
ness. 

Where a wiine'^e slated tbitt tbe ni'^rlgsgor 
exeou'ed a m'rtgAge bond in fain pre^er^oe and in 
tbe pre^enoe of oeri.iin O'bor p: r'^one >it>d ibet he 
Hiieeted 'he loori^ace bond Held tbai the 
evidenoe was e>i.ffijieuc to prove ihab the witness 
signed tbe dfcument as an aiiesung witness. 

Sultan Ahmad and S. N. Bose —for Applt. 

S M. MuiUck and B. C. De —for Respdt. 

Das, J.:—.A very short point aris* s 
in this apneal. J' was urg>'d he>ore US that 
the plaintiff Bitik has tot proved that 
tbe mortg-ige docucucrut was attested in 
the manner rr quire l by law. Prafulla 
Kumar MuHick. the sole witnens examiuod 
on behall of the plaiiMitl, stated in his 
evidence that he attested the mortijage-boDd 
and th^it the defudant sigoed the 
mortgage bond in Ins presence aod in 
ihe presence of rtcriain other persons. 

It was argued be'oie us that the evidence 
does nob estahlisn iliut the witness actually 
saw the do* umenb br-ing executed by 
the mortgagor ai tl that he sui<Bcribed as 
a witness aficr so. lug that the document 
was exocu(*-d l>y the mortgagor; hut it 
Bfems to i«ie thai> the evidence is sufficient 
to . establish that the witness signed 
the document as ari abtesving witness. 

He says very ciH-trly that he attested 
tne document. We milsb assume that 


318 MD. AMIRUIi HASAN V. MD. JEWAD HUSSAIN (MoUiok, J.) 1924 PatOft 


he meanb that he subscribed as a witness 
after he saw that the doaument was 
actually executed. If it were the case of 
the defendant that the witness was not 
in fact an attesting witness, he should have 
been cross-examined on the point; but 
the case was tried as an ex parte case and 
there was, of course, no oross-examination. 

This appeal fails and must be dismissed 
with costs. 

Kulwant Sahay, J.I agree. 

Appeal dismissed. 
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Mdllick and Bdcknill, .ij. 

Muhammad Amirul Hasan —Appellant 

V. 

Muhammad Jewad Hussain and another 
—Bespondents. 

S. A. No. 914 of 1921, decided on 19bh 
July, 1923, from the decision of District 
Judge, Gaya, dated the 29bh April, 1921. 

Bengal Tenancy Act [V111 of l8b5),S. 173 {.i) 
—Sale in execution of decree to juJgmenl^debtor 15 
voidable. 

A eale in execution of a decree to the judgment- 
debtor himself is voidable undei sub-CI. (2) of 
S. 173, and remains valid until duly set aside. 

S. C. Mitter —for Appellant. 

Muhammad Tahir —(or Respondents. 

Mullick, J.:—This second appeal is pre¬ 
ferred by the defendant No. 1 and relates 
to a question of mesne profits. The Mouzas 
Doma and Serambigba were given in mukar- 
rari settlement by the Maharaja of Tikari 
to Mt. Nankho Saheba. who gave a dar~ 
mukarrari to Nawab Syed AH Hasan for 
his life on the 2l8t March. 1871. On the 
23rd December, 1908, Nawab AH Hasan 
gave to the defendant No, 1, Amirul 
Hasan, a thika lease for the years 1316 to 
1327 F. S. which correspond to the years 
1908 to 1919. Nawab Ali Hasan died on 
the 26bh February, 1313, In the mean¬ 
time, Nankho Saneba bad also died and her 
daughters, Sultani Begum and Fakhrun 
Nisa Bsgum, had inherited a half share in 
the mukarrari and a rent decree was ob¬ 
tained by the Maharaja of Tikari in respect 
of this 8-annas share against them in 
execution of which their interest was 
sold at auction on the 17bh January, 1907 
and purchased by the plaintiff, Jewad 
Hussain, in the name of his benamtdar 
Muhammad Saduq. That sale was confirmed 
on the 8th August, 1909, and the present 


suit was brought by the plaintiff on the 
17th January, 1919, against the defendant, 
Amirul Hasan, for possession of the thika 
property and for mesne profits from the 
year 1913 till the date of the suit. During 
the pendency of the suit the mukarrari 
again fell into arrears and was sold in execu¬ 
tion of a decree for rent and was purchased 
on the 20th June, 1919, by the defendant 
himself. 

Now the question is, what is the amount 
of mesne profits, if any, which the defend¬ 
ant is liable to pay to the plaintiff ? The 
question of the right to possession no 
longer arises because by bis purchase of the 
20tb June, 1919, the defendant has already 
acquired that right. The Subordinate 
Judge has found that the plaintiff is entitled 
to mesne profits for three years before the 
suit and be has given him a decree at the 
rate of Rs. 850 a year. 

In appeal the District Judge has come 
to the same conclusion and the present 
second appeal is preferred by the defend¬ 
ant, Amirul Hasan. 

Now. the first contention is, that, as 
Jewad Hussain was himself one of the 
judgment-debtors in the suit against Sultani 
and Fakhrun Nissa at which he purchased 
the half share of the mukarrari, the sale was 
void under the terms of section 173 of the 
Bengal Tenancy Act. That section, bow- 
ever, seems to mean that the sale is not 
void but voidable. Sub-clause 12) of the 
section which prescribes that the judg¬ 
ment-debtor shall not bid for or purchase 
the tenure or bolding is a direction to the 
Court prohibiting him from permitting the 
judgment-debtor to bid or to purchase. 
The consequences of a purchase without I 
the knowledge of the Court and the action | 
to be taken thereupon are set out in sub- 
clause (3) and it seems clear that the 
sale remains valid till it is duly set aside. 
There is authority for this view in Gopal 
Chunder Mttra v. Ram Lai Goshain (1). 
and no authority to the contrary has been 
shown to us. 

The next question is, whether the 
tenancy of the thikadar Amirul Hasan 
was determined. The District Judge finds 
as a fact that the decree-holder did repudi¬ 
ate it and that Muhammad Saiiq. the 
benamidar, attempted to take forcible pnS' 
session of the share and was bound do^n 
by the Criroinal Court at the instance of the 


(1) (1894) ai Oal. 654. 
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defendant. It oannot, therefore, now be 
eald that the defendant had no notice, 
that Muhammad Sadiq had determined the 
tenanoy. It baa been urged that the 
plaintiff himself never gave notice, but 
in my opinion Sadiq was at that time the 
benamidiir of the plaintiff and bis act was 
the act of the plaintiff. 

The third point is, what is the amount 
at which mesne profits are to be assessed ? 
The finding of the Subordinate Judge is 
that the gross produce of the thiJca proper¬ 
ty was Rs, 1,700 per year for the two entire 
mouzas, and that half of that amount, 
namely, Rs. 850, is a proper assessment 
per annum. Tbe learned Judge agrees 
with this calculation and his finding is a 
finding of fact which cannot be reversed in 
eeoond appeal. 

The appeal is, therefore, dismissed with 
oosts. 

Bucknill, J.I agree. 

Appeal dhmissed. 

•il924 Patna 319 (1). 

Mdlllick and Bucknill, jj. 

Kartiok Chandra Chatterji —Appellant 

V. 

^agendra Nath Roy and others —Respts. 

P. A. No. 176 of 1922, decided on 26th 
June, 1923, from the order of Sub-Judge, 
Purulia. dated the 29ch July, 1922. 

Civ. Pro, Code, 0. 21 , r. 90, scope of-lntere%ts 
QffeoUd by tht sale are prior to sale. 

Rule 90 doea not cover ao interest which has 
been created by the sale itself. The expression 
** interests afieoted by the sale ” in r. 90 means 
interests in (be property existing before the sale 
and which have been adversely affected thereby. 
0> XXI r. 90 is intended for the relief of the 
decree-holder and judgment-debtor so far as 
material irregularity or fraud is concerned. The 
aaotioo purohaser cannot by pleading fraud take 
the benefit of that rule. He must apply under 
tale 91. 

5. C. Mazumdar —for Appellant. 

G C. Pal & Noorul Nassau —for Respdts. 

Mullick, J.:—It was never suggested in 
the Court of the Subordinate Judge that 
the aaotioD-purcbaser was seekiug to set 
Aside the sale of the property in suit on the 
ground that the judgment-debtor bad no 
saleable interest therein. His petition 
does not take any such ground and, there¬ 
fore, that point is not open to him before os. 

What he argued before the lower Court 
was that, as ao auction-purchaser, he was 
entitled to come under 0. 21, rule 90, Civil 


Procedure Code to get the sale set aside 
on the ground of fraud on the part of the 
decree-holder. He contended that the 
decree-holder by not notifying the encum¬ 
brances on the property bad induced him 
to pay Rs. 6,000, when the property was 
nob wort.h that money. It has been settled 
in this Court, that the auction-purchaser 
oannot apply except under 0. 21. rule 91 
Civil Procedure Code. Rule 90 is designed 
for the relief of the decree-holder and 
judgment-debtor so far as material irregu¬ 
larity and fraud are concerned ; the auction 
purchaser cannot by pleading fraud take 
the benefit of that rule and so it has been 
held in the Calcutta High Court, in iSheo 
Gobind Singh v Dhanukdhari Singh (1) 
and by the Privy Council in Dirj Mohuii 
Thukur v. Rai Uma Nath Cliowdhry (2J. 

It is urged, however, that the provisions 
of rule 90 of the present Civil Procedure 
Code are wider than the provisions of the 
former Code and reliance is placed upon 
Bhavirisetti Gopala Erishnayya v. San- 
jeeva Reddy (3). With great respect to the 
learned Judges of the Madras High Court 
who decided that case, it seems to me that 
the language of rule 90 precludes us from 
holding that that rule covers an interest 
which has been created by the sale itself. 

Interests affected by the sale ’ mean 
interests in the property existing before 
the sale and which have been adversely 
affected thereby.’ In this view of the 
case the appeal of the aucbiou-purcbaser 
cannot be entertained and the decision of 
the lower Court is affirmed. 

The appeal is dismissed with costs. 
Bucknill, J. I agree. 

Appeal dismissed. 

(1) (19I4) 19 O.W.N. U91. 

12) (1893) 20 Cal. 8 (P.O.). 

(3) (1920; 11 L.W. 184. 
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Das and Macpherson, jj. 

Nathsahi and others —Appellants 

v. 

Imam Reza and otners —Respondents. 

S. A. No. 1424 of 1922, decided on 2nd 
July, 1923. 

Civ. Pro. Code, 0. 22, r. 3 ’^Purdanashin res¬ 
pondents. 

Where the deoeaaed respondeat weo a purdana* 
sbin lady, held, it was well within probability (bat 
the appellant did not know of her death prior to 
the time when the process-server reported her death. 
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Judgment:—This is an application 
nod* r Chap, VI, rule 6, for an order that 
the Mto’orandum of Appeal be amended 
by subeliioting for reepondent No. 31 who 
is d(ad, 1 er ^on who is her hgal 
repreeebta'ive. The decree of the lower 
appellate Court was pronounced on the 
14'h of September, 1922. and the appeal 
was presented to this Court on the 13th 
December, 1922, We are now infotmed 
that reBpondent No. 31, ditd on the Ist 
November, 1922, that is to say, before the 
aopeal was actually presented to this Court. 
The peODon the 23rd March,1923, reported 
that respondent No. 31 was dead and the 
present application was presented to this 
Cour*; on the 10.h May, 1923. Respondent 
No. 31 is a pardanaMn lady and it is 
well within probability that the appellant 
did not know of her death prior to the 
time when the peon went to the village to 
serve the'proccsseB on her. 

The only other question is whether the 
appellant has complied with the provisions 
of Chap. VI, rule 6 which requires that 
beshculd ii'e an affidavit showing that the 
application has been made with all reason¬ 
able diligence after the fact of the death 
of such person first came to the knowledge 
of the applicant or of the applicant's 
agent. It is quite true that the report 
of the peon is dated the 23fd March, 
1923, hut the appellant did not come to 
know of it until very much later. In the 
oironcDStancee of the case, we thii k that 
the application should be allowed and we 
order aocordingly. 

AppUcation allowed. 
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FoSIlfiB, J. 

Maniruddin and otftcrs—Petitioners 

V. 

Emperor. 

Cri. Mif-. R=-v. No. 19 of 1923. decided 
on 6th June, 1923, from the order of .Ses- 
sinnx Judgo, Mougbyr, dated the 3fd May, 
1923. 

C»tm P^o. Coie, S. ^i~Suh^^ar.c^ cfieiortif 
not II r ifd yt.i n*s trii«r. 

Th • roost be (ronvinoed that Ihe only 

way (f preventir (( an imminent breaob ot the 
pence H 10 o<“rDmtt tbe persons ocooerned to 
cuBti^dy nod must put ou record the eabritauce of 
the Police or other report, by wbiob he is 
it (1 lei ofd before lakiog aolion, okbtrwiBe the 
ordei 18 illegal. 
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Akbnri —for Petitioners. 

Govt. Advocate—lor Opposite party. . 

Judgment:—In my opinion the order 
refusing ba>l and commiti it g the aopiicanis- 
to custody Is nefective. Section 114 i)rovido$ 
that, whenever it appears to the Magistrate 
upon tl>e report of a Police Officer or upon 
other information (ibe buhstunce of which 
report or information shall be recorded by 
tbe Magistrate), that there is reason to fear 
tbe commission of a breach of tbe peace,, 
and tliat such breach of the peace cannot 
be prevented otherwise than by immediato- 
arreast of such person, tbe Magistrate may^ 
at any time issue a warrant for his arrest. 
There are two stringent elements in tbes© 
provisions which are obviously directed 
against any ill-considered precini'anoy on 
the part of the Magistrate. The Magistrate { 
noust he of opinion that the only way of . 
preveotioganimminentbreach of the peace 
istocommit the persons to custody and tbe 
M -Hgistratemust puton record t he suhstaoce - 
of the Police or other report by which be is c 
ii fiuenoed. The latter provision is. in uoy ' 
opinion, intended as a safeguard with a 
view to tbe protection of persons wbosfl 
liberty is afi'eotod by such order and who 
may have resort to tbe Superior Court 
under section 498 of the Criminal Procedure 
Code, or any other provision of the Code. 
Now, the Magistrate’s order cannot, io 
any sense, in my opinion, be regarded afl 
a record of tbe substance of k report. It 
is not stated who has reported or what in 
particular has been stated in the report. 
Looking at tbe Police report which is no 
the record, I see that the Sub-Inspector 
alter staling the grounds for proo^^edii’g 
under section 107 again-t these upplicaotB 
mere y recommended that the proceedings 
should be instituted an l made no spf’oial 
prayer for their immediate arrest. It 
clear, that the Ma^is rate did not proceed 
upon any information to the efft O‘. that tbe 
arrest of these persons was the only way to 
prevent an imminent breach of ihe peace. 

As a matter of fact, these persons liave uoW 
been at large for 15 da\s and nothing has 
happened. I am, therefore, of opinion * 
tiiai tlie order committing these persor s 
cu&fody is not just fi^d and 1 direct that ^ 

tliey besdrnitted tobnilof the same amount . 

as that alrealy taken from thena. 

Order net asids^ 
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Ross, J. 


Jhingu OJha and others 
lants. 


Appel- 


V. 

Afeghnath Respondent. 

S. A. No. 301 of I93l. Decided on 9th 

March 19 .'3, from the d^ “ision of Sub- 

Judge, Patna, D/- loth September 
1920. 

(а) Contract Act, S. SS-Sale of Jaimani 
brit ID not ilieyal. 

la a suit brought b 7 the plaiasiff for recovery 
of poasessioa of aiure in a jiki brit sold 
«o him by a registered deei by the defeodatit 
or in the alternative for recovery of Ha. 40')/- 
the consideration for the sale, the Courts belo^ 
boM that the jojma^kabrU was notshleab e 
and therefore they gave him a decree for Rj. 
4U0/- with inter<»at. 

Held that though the brit is not saleable such 
a transfer is uotan illegil contract ani plaiu- 
tiff is entitled to the couaideration money. 

IP. 333 a l.J 

(б) Limitation Act, Art. it$ — Article go- 
vern* a auit for posses;iion or for consideration 
money of an invalid registered »ale. 

Where a jajrnmi birt was found to be not 
saleable. 

Held that a suit for possession of the brit or 
the refuud of coisider^tiou in tbs ^IteruaiiTe is 
governed by Art. 116 when thesale*deed of the 
Wf was a registered one. (P. 322 C. i.J 

Bai T. AT. Sahag^for Appellants. 

S’ Dayal and B. K. Prasad — for 
Respondent. 

Judgment—This is an appeal by 
the defendants against the decree of 
theSubordinate Judge of Patna affirm¬ 
ing the decision of the Munsif in a 
suit brought by the plaintiff for re¬ 
covery of possession of a 2-annas 3- 
pies share in & jajmanka brit sold to 
him by a registered deed on the 27th 
of February i914 by the defendant. 
Jhingu Ujha, or, in the alternative, 
for recovery of Rs. 400, the considera¬ 
tion for the sale. 

The Courts below have held that the 
^jmanka brit was not saleable, and 
consequently the plaintiff could not 
be given possession but they have 
given him a decree for Rs. 400 with 
interest. 


Two grounds are urged in second 
appeal; * the first is that when an 
illegal act has been performed by the 
parties aud one has advanced money 
to the other on an illegal considera¬ 
tion, he cannot recover it. The second 

1924 P/41 & 42 


Meghnath (Ross, J.) ;j2l 

pound is, that the suit is barred by 
limitation. 

In support of the first ground, refer¬ 
ence was made to Hi^lsCury’s Laws of 
England, Volume V'n. p. .^^0 where it 
is said that if the ilhgality of a 
transa- tion is brought to the notice of 
the Court and the pcr'On invoking the 
aid of the Court is i im^elt’ implicated 
in the illegality, the Court will not 
assist him," 'j he decisions in Srott v. 
Rrown (I) and Gedtje v. Royal Ex¬ 
change As^iurance Association (2) were 
referred to Vow these were both 
cases of illegal contra'*ts, and the 
nature of the cases to which the rule 
applies has been describ d in the pas¬ 
sage in Halshury rtferreri to above. 
The text-writer speaks of. contracts 
which are expressly prohibited by 
Statute, contracts that are illegal at 
Common Law as involving the com¬ 
mission of a crime or tort, and con¬ 
tracts which are unlawful as being 
contrary to public policy ; contracts 
which are not actually unlawful but 
merely void, either by Slafute, such aa 
gamuig and wagering contracts or on 
grounds of public policy, su h as con¬ 
tracts in general restraint of trade. 

It is quite clear that in the present 
case the contract is not cf this nature. 
It may not have been effective to 
transfer t^Qjnjmnnka l)>'it because of 
the unsaleable nature of the property, 
but it is not an illegal contract in the 
sense of being contrary to law or 
morals. 

There is nothing in the decision in 
Hira Pandey v. Bachu Pandey (3) to 
support any such contention, while in 
Sukh Eat v. Bishtimhliar ( ), it was 
held that there is nothing in law to 
prevent a Maha Brahmin mortgaging 
his rights to offerings receivable by 
him in his professional capacity. I am 
not concerned with the effect of the 


(U (i«9i] 2Q.B. 724—61 LJ. Q.B. 
736-4 R. 42-ii7 L T. 782-41 W. 
R IDS—57 J.P. 213. 

(i) li900j 2 Q.B. 214-69 L.J. Q.B. 
; 06—62 L.T. 463—15 T.L.R 344— 
5 Com Cas. 229—9 Asp. M.C. .S7. 

(3) [«9i6j I Pat. L.J. 3al—2 Pat. L. 
W. 390—Jb I.C. 345. 

(4) [1917] 39 All. 196—15 A.L.J. 41— 

37 1.0. 661. 
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transfer but merely with the nature 
of the act. It seems to me impossible 
to hold that such a transfer is an ille¬ 
gal contract involving the conse¬ 
quence that no rights can be claimed 
under it of any kind. 

With regard to limitation, the argu¬ 
ment is that as the consideration has 
wholly failed, this is a suit for money 
had and received for the use of the 
plaintiff and therefore, it is governed 
by Art. 62 of the Limitation Act, and 
consequently time would begin to run 
from the date of the contract and the 
suit was barred on the ILth September 
1918 when it was brought. 

Two decisions were referred to in 
support of this argument, Javerbhai 
Jorahhai v. Gordhan Narsi (5) and Bai 
Diwali'v. UmedbhaiBhulabhai Paiel{6). 
These were both cases of mortgages 
which were illegal under the provi¬ 
sions of the Bhagdari Act, and conse¬ 
quently it was held that the considera¬ 
tion for the mortgage failed ab initio 
and the suit must be governed by Art. 
62. But, as I have already held, the 
present contract was not barred by 
any statute, and it cannot be said that 
the consideration wholly failed. The 
plaintiff having entered into posses¬ 
sion of the Jajmanka Brit and re¬ 
mained in possession until he was dis¬ 
possessed on the 30th August 1918 by 
his vendor’s son, time would begin to 
run either from that date or from the 
date on whi h it was held by the 
Court that the property had not pass¬ 
ed by the sale : Bassu Knar v. Dhum 
S*ngh (7), There is a distinct stipula¬ 
tion in the conveyance that if there 
was any defect in title, the vendee 
would be competent to realise the con¬ 
sideration money with damages. This 

was a registered instrument and as 

there was a breach bo h of the cove¬ 
nants for title and of the implied co¬ 
venants for quiet enjoyment, the plain¬ 
tiff was entitled to bring his suit 
within six years of Ihe breach. In my 
opinion the suit was within time and 
this appeal must fail 

(5) [1915] 39 Bom. .358—17 Bom L 
R. 259—28 I.C. 442. 

(6) [1916140 Bom. 614-18 Bom. L. 
R. 773-36 I.C. 564. 

(7) [1889] 11 All. 47—15 LA. 211— 
5 Sar. 260 (P. C.) 


In the last place, it was urged that 
the question of liability of the sons of 
Jhingu Ojha who have been substitu¬ 
ted for their father, now deceased in 
the present appeal, as between them 
in their personal capacity and the 
decree holder, should be left open to be 
gone into in execution. That question, 
in ruy opinion, does not arise. The 
present appellants have been substi¬ 
tuted for their father and they are 
bound by the result of the appeal. The 
appeal is dismissed with costs. 

Appeal dismissed. 
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Foster, j. 

Gobind Singh and Appel¬ 

lants. 

T. 

Jaigopal Singh and others —Res¬ 
pondents. 

S. A. No. 484 of l921, decided on 6th 
February 1923, from the decision of 
Sub. J. Monghyr, D/-30th July 1920. 

P- Code, O. 41 R. SS—Interference wiiti 
decree is justified if the appellate Court follows 
the same principle as the first Court. 

Where the lower appellate Court inter- 
ferea ^th the portion of decree to which the 
plaintiff had BubmiUed by not appealing, it 
doea pot exceed the-powe e given to it aa 
Appellate Court by O. 41 R. 33 if it adopts 
the principle on which the deciaion of the 

was bated and makes an order 
which itcoDsidera ought to have been made on 
the baaia of that principle. 43 A. 85 foil. S4 A. 

32 dist. 324 c. 8.] 

S. M. Mullick and S. S, Bose—ier 
Appellants. , 

A. K. Roy for Respondents. 

Judgment.— The plaintiffs and the 

derendants 2nd party are co-sharers 
in one of the five Touzi estates com¬ 
prised in Mahal Naula, namely Touzi 
estate No. 1003 ; and the defendants 
nrst party are the proprietors of an 
adjacent estate also within Mahal j 
Naula. namely Touzi No. 1061. The 
plaintiffs sued for a declaration of 
their title and for confirmation of pos¬ 
session in respect of their right of , ' 
fishery in a tract having an area of 
18 btghas 7 cottahs 12 dkurs. Admit^ 
tedly, this land lies within Touzi 
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estate Mo, 1003. The cause of action 
was stated to haTe been a criminal 
case in June 1919 concerning this 
fishery. The defendants who are 
proprietors of T uzi No. 1061, that is. 
the defendants 1st party have contest¬ 
ed the suit as defendants in the 
original Court and appellants in the 
Appellate Court. Some of the plain¬ 
tiff’s co-sharers, defendants 2nd party, 
appeared and filed written statements 
supporting the defendants first party.. 
In the written statements it was 
asserted that the possession of the 
plaintilfs and defendmts 2nd party 
of lands within Touzi estate No. 1003 
had been altered since the institution 
of the suit by Civil Court partition, 
and it was asserted that the area of 
18 bighas and odd had fallen within 
thepatti of the plaintiffs’ co-sharers. 
It was also asserted that the right of 
fishery in this area belonged to the 
proprietors of Tomi estate No. 1061 
by right of prescription. I should 
mention here that the parties are 
agreed that this area of 18 bighas 
and odd consists of land which is 
cultivated for part of the year but 
during the rains goes under water and 
becomes one part of a long stretch of 
water called the sorhni jalkar. The 
question whether the proprietors of 
other Touzi estates than estate No. 
1003 had acquired any prescriptive 
rights to fish in the disputed land was 
directly raised between the parties in 
Issue No. 4 and was decided against 
them and the learned Munsif hell 
that the plaintiffs and the defendants 
2nd party as proprietors of Touzi 
estate No. 1003 had the right to fish 
on the disputed land. It was also 
held that the proprietors of other 
Touzi estates were not necessary 
parties. Then the learned Munsif 
proceeded to decide which of the plots 
scheduled in the plaint and comprised 
in the land in dispute have fallen into 
the plaintiffs’ patti by partition. He 
found that only plot No. 7448 of 
Khata No. 51 did not appear to have 
fallen into the co* sharers’ patti. His 
order was that “the suit be decreed in 
part; let the title of the plaintiffs be 
declared in respect of the disputed 
land with reference to plot No. 7448 
only and let them be confirmed in 
possession thereof. Let it also be 


323 

declared that the defendants hare no 
right in fhedisnuted jalkar and that 
the order pa<;sed in the criminal pro¬ 
ceeding dated the 15th June 1916 is 
illegal and inoperative.” 

The plaintiffs did not appear but the 
defendants Nt party brought an ap¬ 
peal against the declaration decreed. 
The first point taken before the learn- 
ed Subordinate Judge who heard the 
appeal was that the Court of fir-^t in¬ 
stance, having found that all the 
plots but No. 7448 had fallen in 
of the co*sharers. and there being no 
evidence that this plot No. 7448 had 
fallen in the plaintiffs’ patti, the suit 
should have been dismissed The 
learned Subordinate Judge examined 
the partition papers and came to the 
conclusion that, whilst there was 
some evidence that some other plots 
had fallen into the plaintiff’s’ patti^ 
there vas no evidence at all to show 
in what patti plot No. 7448 had fallen. 
The learned Subordinate Judge acced¬ 
ed to one plea of the appellants-defen- 
dants, namely, that the lower Court 
should not have made so wide a nega¬ 
tive declaration against the defen¬ 
dants. The order of the Subordinate 
Judge was as follows. “The appeal, 
therefore, practically fails. But the 
decree of the lower Court will be 
modified in this way. In place of the 
declaration made by the lower Court 
it will be declared that the plaintiffs 
have the fishery right over such of the 
plots mentioned in the plaint as have 
fallen to their patti by Civil Court 
partition and that the defendants 1st 
party have got no fishery right over 
the said plots of the plaintiffs.’, 
Against this decision in the first 
appeal the defendants 1st party have 
made a second appeal. Four points 
have been raised of which two can be 
disposed of at once. It was first 
urged that the decree of the lower 
Appellate Court went beyond the 
pleadings, but this is obviously a 
mistake on the parfof the learned 
Vakil and the point was withdrawn. 
The second point which I propose to 
dispose of at once is the contention 
that the suit was not maintainable 
unless the plaintiffs had established a 
right of easement. It is obvious that a 
person cannot bare an easement in the 
land he owns and that the plaintiffs 
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are suing only as proprietors of the 
lands in suit Two other points have 
been argued at length. It is contend¬ 
ed that the decision of the lower 
Court was beyond the jurisdiction 
of an appellate Court in so far as it 
interfered with the decree to which 
the plaintitfs had submitted by not 
appealing. The argument had refe- 
rence to the terms of ALl, r. 66, 
and the case Rancjamlal v. Jhanrfu 
(1) was cited. In connection with 
this contention there was a subsi¬ 
diary argument that the plaintiffs 
were not at all entitled to plot No. 


7448. 

Now, looking at the decision of 
the two Courts it seems to me that 
they were both moving on the same 
line and were both guided by the 
same principle in coming to their 
decisions. Both Courts appear to me 
tohavaheldin effeet that the plain¬ 
tiffs were entitled to a declaration of 
their rights in fishery m respect of 
those plots which fell within their 
pdtti. No doubt, it w'uld have been 
better if all discussion of the pro¬ 
prietary rights acquired by parti¬ 
tion had ^eed excluded, and if the 
plaint had been followed and a de¬ 
claration granted in respect of the 
whole of the 18 bt'ghas lying within 
the whole Touzi estate No. »003 sub¬ 
ject to any subsequent modifications 
made in the title of the parties by 
Civil Court partition. But as it was, 
each Ccurt not only decided that the 
plaintiffs must have a declaration in 
respect of the land of which the pla¬ 
intiffs were proprietor'^, but also re¬ 
ferred to the partition papers to ascer¬ 
tain what those lands were. In this 
process the two Courts seem to have 
disagreed and the Appellate Court in¬ 
tended to solve the dilficulty by mak¬ 
ing a general decree of the nature of 
that appealed against. Now, the 
defendants-apoellants who are pro¬ 
prietors of Touzi estate No. 1061, and 
whom I must in this second appeal 

regard as having no interest in the 

lands in suit, ask me to set aside the 
whole decree. I am not disposed to 
do this, because, in my opinion, it 
would be doing a great injustice 


(1) 11^121 34 All.32—8 A.L.J. 1111— 
11 I. C. 640 


to the plaintiffs, who would in the 
result be deprived of what they have 
been found entitled to. I am quoting 
as literally as possible the words of 
an Allahabad judgment reported as 
Jn'wahar Bano v. Shuiaat ffusaiH 
Beg (2) in whi^h the case which I 
have quoted above from Rangam^al v. 
Jhon'fu (1) was distinguished. In 
my opinion the learned Subordinate 
Judge did not exceed the powers 
given him as Appellate Court by O. 
41, r. 33. He adopted the principle 
on which the decision of the First 
Court was based and he made an order 
which he considered ought to have 
been made on the basis of that prin* 
ciple. T, therffore, find no error of 
law in this respect. 

As to the question whether plot No. 
7448 falls within or without the plain¬ 
tiffs* khasrn, the form ® of the Appel¬ 
late Coiirt*s decree leaves the question 
open. It is urged that the decree in 
itself is indefinite, and O. 2 , r. 9 
was invoked. In my opinion the 
lands affected by the declaration are 
clearly indicated and there is no 
chance of mistake. The description 
is sufficient for the purpose of identi¬ 
fication of clots when the question 
arises. For this reason I dismiss th® 
appeal with costs. 

Appeal dismissed, 

(2) (I92I1 43 All. 85—18 A. I* J 
925—58 I. C. 114. 
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Kdlwakt Sahay, J. 

Mahadeo Saran —Appellant. 

V. 

Dharawnath Sahay —Respondent. 

S. A- No. 882 of 1921, Decided on 
l6th March 1923, from the decree of 
Offg. Sub. J. Satan, D/-2Bth Januaryi 
1921. 

T. P, Act, 8. W8 {j\—Tenancy not proved to 
exist before T. P. Act — Section appli**^ 
Onus is (>■> plat nti/f to prove that tenancy beffOM 
before T.P, Act, 

When a landlord sues a person on the allege 
tion that be ie a treepaeaer aod that persona^ 
up a transfer from a teoant, It ie for the pl*^ 
tift to prove that the tenancy waa oreatfld ^ 
fore the Tranafer of Property Act waa 
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befora the onus could be thrown upon the 
defendant to prove the oustomof transfersbili* 
iy. If it is not proved the case must be govern* 
^ by the provisions of S. 108 (j> of the T. P. 
Act and the bolding must be held as transfer* 
able. 46 Ind. Cas* 656 Foil, i P. L. .T. ‘^53 Diet 

[P. 326 C. ij 

S» C. Mittra —for Appellant. 

Siveswar Di/al —for Respondent. 

Judgment —This is an appeal by 
the pldintirf in an action in eject¬ 
ment. The plaintiff is the landlord 
of Tillage Kanar. One Ram Prosad 
Lai had a homestead land in the 
village which he conveyed to the 
defendants Nos. I and 2 in the year 
1909. The plaintiff’s case is that the 
holding was not tnnsferable and the 
defendants Nos. 1 and 2 by their pur¬ 
chase acquired no valid title and he 
brought the present action for khas 
possession of the land. The plaintiff 
further alleged that Ram Prosad Lai 
had abandoned this homestead land 
sometime in the year 1905 or 1906 and 
had left the village and gone away to 
some place in Bengal and that, there¬ 
fore, in the year 1909, when the con¬ 
veyance to the defendants Nos. 1 and 
2 was executed, he had no right to 
sell the land and, therefore, the defen¬ 
dants Nos, 1 and 2 acquired no inter¬ 
est by their purchase. The First 
Court found that Ram Pio^ad had 
abandoned the holding before the 
conveyance of 1909 and, therefore, 
defendants Nos. I and 2 acquired no 
Interest by their purchase and he 
decreed the suit for kh<^3 possession. 
There was an appeal to the District 
Judge by the defendants which was 
heard by the Subordinate Judge of 
Saran and the appeal was allowed 
and the suit was dismissed. 

There was a second appeal to this 
Court which came up before Mr. 
Justice Sultan Ahmad and his Lord¬ 
ship set aside the judgment of the 
Court of Appeal below and remanded 
the case to be heard by the District 
Judge or by some other officer to 
whom he may transfer it for fresh 
hearing. After remand the appeal 
has been heard by the Officiating Sub¬ 
ordinate Judge and he has set aside 
the decree of the Munsif and dismis- 
led the suit. The plaintiff now 
appeals. 


The learnd Subordinate Judge has 
found upon the evidence that tho 
alleged abandonment by Ram i'rosaj 
in the year 190.3 or 1906 or at any 
time prior to tho conveyance of 1909 
has not bee?) jiroved. This a tin«iing 
ba'jed on evidence and is-conclusiro 
in second appeal. Hut the learned 
Counsel for the appellant argues that, 
assuming that the conveyance to tho 
defendants No«. 1 and 2 was genuine 
and that Ram Prasad had the right 
to sell in the year 190:1, still it was 
for the defendants to prove that the 
holding was transftTable an<! as they 
failed to prove it, they acquired no 
title by their purchase. This argu¬ 
ment is based on the assumption that 
the holding was created btfore tho 
Transfer of Property Act was parsed 
The learned Subordinate Judge on this 
point has found that there is no evi¬ 
dence on the record that the tenancy 
of Ram Prosad was created beforo 
the passing of the Transfer of Pro¬ 
perty Act. The only evidence on the 
record was that the disputed land was 
part of BasgU, which existed beforo 
the passing of the Bengal Tenancy 
Act, and he held that the plaintirf 
must prove that the particular tenancy 
was created before the passing of the 
Transfer of Property Act before the 
onus CO Id be shifted on the defendant 
to prove the custom of transferability. 
The learned Counsel for the appel- 
lant argues that the Subordinate 
Judge was wrong in throwing tho 
onus upon the plaintiff. His case is 
that the plaintiff, being the admitted 
landlord and the action having been 
brought in ejectment it was f^r tho 
defendants to prove the custom of 
transferability. He relies on the case 
of Ambica Praxal Sintjk v, Bttl leo 
(1). What was held in that case 
was that, when a landlord sues a per* 
son on the allegation that he is a 
trespasser and that person sets up a 
transfer from a tenant it is for the 
defendant to prove both the tenancy 
and the validity of the transfer and 
that’ in the absence of evidence to the 
contrary homestead land co nprised 
in a tenancy created before the 


(1) 11916] 20 C.W.N. 1113 
L. J. 253-2 Pat. L. 

36 1. C. 126. 


1 Pat 
417 - 
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Transfer Property Act, 1882, was 
passed, must be presumed to be 
non-transferable. Tt appears that in 
that case it was admitted that the 
holding was created before the Trans¬ 
fer of Property Act. There was no 
dispute as regards the time when the 
holding came into existence and it 
being admitted that the holding wa- 
created before the Transfer of Pro¬ 
perty Act, the onus certainly lay on 
the defendants to prove the custom 
of transferability before he' could 
Isucceed. In the present case the 
Idefendn-nts deny the fact that the 
Ipresert holding came into existence 
Ibefore the Transfer of Property Act 
land, therefore, it was for tiie plaintiff 
jto prove that the tenancy came into 
lexistence before the Transfer of Pro- 
Iperty Act. 

Mr. Siveswar Dyal for the respon- 
dants relies on the case of Mohendra 
Lai Sinha v. Krishna Kumari Debi (2) 
as an authority for the proposition 
that it is for the plaintiff to prove 
tli>at the tenancy was created before 
the Transfer of Property Act was 
passed before the onus could be thrown 
upon the defendant to prove the cus¬ 
tom of transferability. Although the 
question of onus was not discused in 
this case, their Lordships proceeded 
on the assumption that it was for the 
plaintiff to prove, in the first instance, 
that the tenancy was created before 
the Transfer of Property Act. 

In my opinion, the learned Sub¬ 
ordinate Judge was right in holding 
that it was for the plaintiff in the first 
instance to prove that the tenancy 
was created before the Transfer of 
Property Act. This not being proved 
the case must be governed by the 
provsions of S. 108 {j) of the Transfer 
of Property Act and the holding was 
certainly transferable. 

In this view of the case, the appeal 
must be dismissed with costs. 

Appeal dismissed. 
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Dawson Miller, C. J. and 

Kulwant Sahay, j. ' / 

I 

Ramji Ram —Plaintiff—Appellant. 

V. 

Ram Kumar Singh and others^ De¬ 
fendants—Respondents. 

S. A. Mos. 1196, 1197 and other ap¬ 
peals of 1921, and No. 67 of 1922, De¬ 
cided on the ISth July 1923, against 
the decision of the Sub. J., 1st Court, 
Patna, D/- 6th June 1921. 

Bengal Tenancy Act, Ss. SO Ch. (a) and (6) 
and SI B— Prevailing rate ; meaning of — Deter¬ 
mination of prevailing rate depends upon rente 
paid by occupancy raiyats in the whole village. 

By usiDg the e ipression prevailing rate in S» ^ 
31 B it was intended to refer to the table of 
rates prepared by the Revenue Officer under 
Part II of Chapt. X. (P. 329 C. 2) 

When a prevailing rate, whatever may be 
exact meaning of that expression in this sec¬ 
tion, has once been determined as stated in the 
section the rate so found shall be deemed to be 
the prevailing rate unless it can be shown that 
the actual prevailing rate has risen by an in* 
crease in the rents in the village generally ow¬ 
ing to a rise in the price of staple food crops* 

Ss. 31 and 31A as well as 31B must be read to¬ 
gether with S. 30 and the expression prevailing 
rate as used in S. 31 B must have the samo 
meaning as the same expression when used in 
S. 30, that is to say, it must be the prevailing 
rate paid by the occupanoy-raiyats for land of S 
similar description and with similar advautagos 
in the whole of the village or in neighbouring 
villages. It follows therefore that in ascertain¬ 
ing the prevailing rate regard must be bad to 
the rents paid by occupancy raiyats holding 
similar lands in the whcle of the village or in 
neighbouring villages and not to the rents 
by some of them only. (P. 330 C. Ii2i 

The Court in ascertaining the prevailing 
rate should proceed according to the method y 
laid down by Mulllck, J., in 2 P, L. J* 134. 

[p. 322 C. 2J 

Hasan Imam, Gangadhur Das and 
B, H. Mitter —for Appellant. 

S. Ahmed, A, N. Das and S. K. Rai— 
for Respondents. 

Dawson Miller, C. J.— These ap¬ 
peals Arise out of suits instituted by 
the Appellant as Plaintiff against a 
number of tenants claiming assess¬ 
ment of rent or in the alternative en¬ 
hancement of rent under the provi¬ 
sions of S. 30 of the Bengal Tenancy 


(2) [19181 46 1. C. 656. 
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Act. The Appellant is the proprietor 
of maualJehangirpurMangarpalZapti 
in the Patna District bearing tauzi No. 
3183. The mahal which consists of a 
single village comprises what were 
originally two separate estates. One 
known as Jehangirpur Mangarpal 
Zapti was permanently settled with 
proprietors in 1855 and was entered in 
the Collectorate roll as tauzi No. 725. 
The other was known as Manyarpal 
Taufir bearing tauzi No. 746. It will 
be convenient to refer to these two 
estates as the Zapti and the Tauhr 
estates. The Zapti estate was sold in 
1897 for non-payraent of Government 
revenue and was purchased by the 
Plaintiff’s father since deceased. The 
village in which the estate is situated 
is bounded on the north by the river 
Ganges. Within the boundaries of 
the village lie certain plots which 
were not included in the settlement of 
1855. These are scattered about in 
different parts of the village but for 
the most part have the river as their 
northern boundary. In the year l'^67 
they were formed into a separate 
estate known as Mangarpal Taufir 
bearing tauzi No. 476 as already stat¬ 
ed. This estate was also sold for non¬ 
payment of revenue and was purchas¬ 
ed by Government in 1879. From 
that time up to the year 1915 when it 
was amalgamated with the Zapti est¬ 
ate in circumstances about to be stat¬ 
ed the Government remained the 
proprietor receiving rents from the 
tenants. 

In 1903 a cadastral survey was held 
including, both the Zapti and Taufir 
estates and in the finally published 
record-of-rights the Plaintiffs father 
was recorded as the proprietor of the 
Zapti estate and the Government as 
the proprietor of the Taufir estate. It 
appears that the Plaintiffs father had 
always had difficulty in collecting the 
rents from the tenants on his estate. 
The record-of rights of 1903 recorded 
with regard to the rents payable by 
the tenants of the Zapti estate that up 
to that time no rents had been paid. 
During the settlement operation of 
19i)3, after publication of the draft re¬ 
cord, proceedings were taken under 
Part II of Chap. X of the Bengal 
Tenancy Act for settlement of fair 
ftjjd equitable rents for the tenants of 


the Government’s Taufir estate. This 
was done under S. 104 and the succeed¬ 
ing Ss. of Part II of Chap. X and 
rents were accordingly settled After 
the final publication of the record-of- 
rights proceedings were also taken 
under Part III of Chap. X for settle¬ 
ment of rents payable by the tenants 
of Zapti estate. This was done und^r 
S. 105 and the succeeding sections of 
Part III of Chap X. The rents then 
settled have been paid to the Govern¬ 
ment in the one case and to the Plain¬ 
tiff or his father in the other since 
that date. 

The Plaintiff’s father, however, 
claimed that the lands of the Taufir 
estate really formed part of the Zapti 
estate settled with his predecessor-in- 
interest in IH5:\ This contention was 
raised during the settlement operations 
but he failed to establish his claim 
before the Revenue authorities and in 
1913 brought a suit against the Secre¬ 
tary of State to establish his title to 
the lands included in the Taufir est¬ 
ate. In the main his claim failed- 
The decree of the trial Court gave him 
a small portion only of what he claim¬ 
ed. He appealed to the High Court at 
Calcutta. In that appeal a compro¬ 
mise was come to by which the Go¬ 
vernment agreed to settle the disputed 
lands with the Plaintiff at a revenue 
equal to 80 per cent, of the rental ob¬ 
tained from the tenants and to amal¬ 
gamate the newly settled area with 
that of the Zapti estate. The Plaintiff 
also agreed to forego his rights in 
that portion of the land in respect to 
which a decree had been passed in his 
favour by the trial Court and to take a 
patia and execute a knbuliyat giving 
effect to the terms of the compromise, 
A decree was then passed in accord¬ 
ance with the terms of the corhpro- 
mise. The Plaintiff’s father thus re¬ 
cognised the Government s proprietary 
right in the lands in suit and took 
settlement from them of those lands 
which were amalgamated with the 
Zapti estate, the whole estate being 
entered in the Collectorate under a 
new tauzi No. 3183. The compro- 
mise decree is dated the 21st February 

1916. ^ 

The Plaintiff in the present suits 

claimed that the lands on the iaufir 

estate had all along formed part of the 
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Zapti estate settled with his predeces- 
eor in lt<55 and that the settlement of 
rents made at the in^tance of the 
Gorerninent under l^art .1 of Chap. X 
of the Benzol Tenancy Act during the 
survey rpcTs^tions of was not 

binding upon him and that it was still 
open to him to «sk for a settlement of 
fair and eiiiutable ren>s. 

There is a concurrent finding of 
both the trial Court and the lower ap¬ 
pellate Court that the Taufir lands 
were not included in the lands settled 
in Moreover, in his suit against 

the Gorerninerii the PUiniilf accepted 
by his compro.ni^o the settleuieiit of 
those land'! at a cert,*in rtrenue and 
acknowle. g»d the Ooveriiment’s right 
to make such a S'tlhmenl. In view 
of the findii'gs of tlie low« r Courts it 
is not open to us in second appeal to 
go into thi> quc>iion and we must hold 
that the Plaintit! is hound by the pro¬ 
ceedings of lyui entered into by his 
predecessor-ii -litle 

The claim for enhancement of rent, 
however, stands upon a dirterent foot¬ 
ing. It is more than 15 years since 
the rents were se’tled and there is 
nothing in S. ;i7 or S 113 of the Bengal 
Tenancy Act to operate as a bar to a 
suit for enhancement. 

The Piaintitf’s claim for enhance¬ 
ment is based upon S. aO of the Bengal 
Tenancy Act. He contends in the 
first place that the rent paid by the 
raiyats of the Tautir lands is below tha 
prevaili? g rates paid by occupancy 
raiyats for lands of a similar descrip- 
^ud with similar advantages in 
the same village or in neighbouring 
^863 within the meaning of cl. In) 
of that section. Tn the alternative he 
claims that he is entitled to enhance¬ 
ment because there has been a rise in 
the Average local price of staple food- 
crops during the curiency of the pre¬ 
sent rents withir» the meaning of cl. 
(61 of the Si ciion. The learned Munsif 
before whom the case came 'for trial 
was of opinion that the Plaintitf had 
made out a ca<e for enhancement 
under cl. {a) of S. 3o on the ground 
that the rents paid were below the 
prevailing rates The SubDrdinate 
Judge on appeal considered that the 
claim for enhancement under S. 30, cl. 
(a) was barred in ihe present cAse by 
the provisions of S. 3iB. The view he 


took was that the proceedings for set¬ 
tlement of rents or the Taufir lands 
during the survey operations of 1903 
amounted to a determination of the ^ 
prevailing rate within the meaning of 
S. JIB and that the rents having been 
determined in accordance with that 
rate, there could never afterwards be 
an enhancement on the grt-und men¬ 
tioned in S. 3u (u). He considered, 
however, that there m'glu be an en- 
hancciuent on the ground of a rise in 
the average local price of staple food- 
crops within the meaning of li. 30 (6) 
and as this matter had not been con* 
sidered by the Munsif he remanded 
the case to the trial Court to determine 
whether the Plaintiit was entitled to 
an enhancement under S. 3u [0) and if 
so, to what extent. Prom that deci¬ 
sion the Plaintiif has appealed to this 
Court. 

It being more than 15 years since 
the rents were last f ettled, the Plain¬ 
titf is clearly entitled to an enhance- , 
ment if he can show that the rent paid 
by the raiyat in any particular case is 
below the prevailing rate paid by oc¬ 
cupancy raiyats for lands of a similar 
description and with similar advan¬ 
tages in the same village or in neigh¬ 
bouring villages and that there is no 
sufficient reason for his holding at so 
low a rate. It is ni-t disputed by the 
Respondents that the Plaintiff, if he 
should fail to make out a case under 
S. 30 (a), is entitled to enhancement 
under (6) if he can prove a rise in 
the price of staple food crops during 
the currency of the present rent. The 
Plaintiff, however, is not content with 
this and contends that the Oise falls 
within the provisions of S. 30 
that the ?ate of rent paid by the ten- ^ 
ants is in fact below the prevailing 
rate. The real question is, what is the 
prevailing rale and how is it to be as¬ 
certained. The Defendants rely upon 
the provisions of S. 31H. That section 
reads as follows :—** When the pre¬ 
vailing rate has once been determined 
by a Revenue OfficLr under Chap. X 
or by a Civil Court in any suit under 
this Act, it shall not be liable to en¬ 
hancement save on the ground ard to 
the extent specided in S. 30 (6) and ^ 
S. 32.” S. 32 limits the extent to which 
an enhancement can be made on the 
ground of a rise in prices. I entirely 
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agree with the learned Munsif when 
he says that the wording of S. 31B is 
not very happy. It refers to the deter¬ 
mination of tire prevailing rate by a 
Revenue Officer under Chap. X of the 
Act but on turning to Chap. X no pro¬ 
vision wi I bo found for determination 
of the prevailing rate by a RevAnue 
Officer or anybody else and the ex¬ 
pression prev.iilini? rate is nowhere 
there used. Chapter X provides fur the 
preparation and publication of a re- 
cord-of-rig rts and for the settlement 
of rent-^ in certain ea<es. Under S. 
102 the parti' ulaT' t' he recorded in¬ 
clude the rent payable at the time 
the recor )-of rig t‘ is being prepared. 
Part 11 of Chap. X which begins with 
S. 1(U provides for the settUment of 
rents and prepsritio i of a settlement 
rent roll and clNpos U of objections in 
oases where a settlement of land re¬ 
venue is being or is about to be made. 
Part III provides for settlement of 
rents and dect-«ion of disputes in cases 
where a settle nent of land revenue is 
not being or is not about to be made. 
Part I[ com^s into operation after 
publication of the draft record of- 
righta und r S. 103 sub-S. (1). Part 
III comes into operation after the 
final publio'ition of the record under 
8. 103A, sub S. (2), but in neither case 
is any provision directly made for 
ascertaining the prevailing rate- 
Under Part H, however, by S. 104, the 
Revenue Offi.u^r is authorised to «ettle 
fair and equitable rents for tenants of 
©very class a.d to prepare a settle¬ 
ment rent rrll. Under S. 104A (t) (c) 
where the landlord and the tenant do 
not agree as to the fair and equitatue 
rent the Revenue Officer may, if the 
circumstances are, in his opinion, such 
as to make it practicable, prepare a 
table of rates showing for any local 
area, estate, tenure or village or part 
thereof or for each class of 
any local area, e^t ite, tenure or village 

or part thereof, th 3 rate or rates of 
rent fairly and eputably payable by 
tenure-holders and raiyats and under- 
raiyats of each <;l-i^3 and may settle 
and record all or any of the rents on 
the basis of such rates in the manner 
thereinafter described. It is aUo pro¬ 
vided in the same section that the He- 
venue Officer may s« ttle the rents by 
maintaining the existing rentals re¬ 
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corded in the drnft record or by en¬ 
hancing or reducing such rentals and 
in making such settlement regard 
shall be had to the prinriples laid 
down in Ss. ‘27 to and other 
section^. Ss. :'7 to :>G no doubt show 
how the prevaiUp.g r . tr« may be ar¬ 
rived at. In iliA su cor<liPg sections 
provision ’s made fc r f'O publication 
of a draft sittlemon^ rent roll and 
for determination of oI'Ja tions thtre- 
to hv the ReTPiiue () H-ers and for 
the final publication of the ■-etlleinent 
re* t roll aftt r ronfirmation by the 
confirming aiithoriiy. S. I'UH gives 
liberty to any per on a^gruved by 
an entry a rent settled in a set¬ 
tlement rent roil or hy an omission to 
settle a rent for entry in such set- 
tlement rent roU to insfi'ute a suit 
in a Civil Court within six months of 
the date of the ctrt'ficate of final 
publication of the record-of-rights, 
and the Court has power to settle a 
fair rent in such cases being guided 
by the rents of other tenures or hold¬ 
ings of the same class comprised in 
the same settlement rent roll. Some¬ 
what similar prov’«i'»ns are made in 
Part III of Chap. X for settlement of 
fair and equitable rent upon the ap¬ 
plication of the landlord or the 
tenant within two months of the date 
of the certificate of the final publica¬ 
tion of the record of-rights. But in 
neither of these cases is any express 
provision made in term^ for determin¬ 
ing the prevailing rat^^. I can only 
suppose, how' Ver. that by using the 
expression prevailing rate in S. 31B 
it was intended to refer to the table 
of rates prepared by the Revenue 
Officer under Part 11 of Chap. X. If 
this is the correct interpretation of 

R. 31B, it then provides that * it.*' that 
is, the prevailing rate, “shall not be 
liable to enhance nent save on tho 
ground and to the extent specified in 

S. 30, cl. (6) and 5. 32.” Here again 

some difficulty a'-ises as to the inter¬ 
pretation of ibis part of the clause. 
It seems hardly appropriate to speak 
about the enhancement of a prevail¬ 
ing rate of rent. The prevailing rate of 
rent in any particuhr village or local 
area is a question of fact and mustde- 
pend upon the actual rents evisting in 
that area from time to time. The pre¬ 
vailing rate increases or diminishes 
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according to existing circumstances. 
The process is automatic. The prevail¬ 
ing rate is not enhanced in the sense 
in which the rent of an individual 
holding is enhanced, that is, by some 
act of the parties themselves or by the 
enforcement of some right. The 
existing circumstances no doubt may 
have to be determined by judicial 
enquiry but the prevailing rate auto¬ 
matically increases or diminishes ac¬ 
cording to the existing circumstances 
and to say that it shall not be liable 
to enhancement except on the ground 
of an increase in the price of staple 
food-crops without consideration of 
the actual rents existing appears to 
me to be tantamount to saying that 
the prevailing rate shall not be the 
prevailing rate. Again it is difficult 
to see how the prevailing rate of 
money rents can be enhanced merely 
on the ground of a rise in the price 
of crops. The price may rise but the 
rents may remain the same ; unless 
the rents have increased the prevail¬ 
ing rate of money rents cannot in¬ 
crease whatever may be the price 
of food-crops. The section does not 
say that the prevailing rate shall not 
be enhanced except on the ground of 
an increase in the rent in the village 
due to the rise in the price of staple 
food-crops, but merely that it, that is 
to say the prevailing rate, shall not 
be liable to enhancement save on the 
pound specified in S. 30, cl. (6). that 
18 , on the ground that there has been 
a rise in the price of staple food- 
crops during the currency of the 
; present rent. It seems obvious that 
■ til® price of crops can have 

, no effect on the prevailing rate of 
money rents unless these rents them¬ 
selves have been increased. Apply- 
mg the best judgment I can to the 

interpretation of this unhappily word¬ 
ed section the intention appears to 
me to be that, when a prevailing 
rate, whatever may be the exact 
meaning of that expression in this 
section, has once been determined 
as stated in the section, the rate so 
found shall be deemed to be the 
prevailing rate unless it can be shown 
that the actual prevailing rate has 
risen by an increase in the rents in 
the village generally owing to a rise 
jn the price of staple food-crops. 


At the same time I am by no 
means confident that I have arrived 
at a correct solution of the intention 
of the section, but, applying the in¬ 
terpretation, which to the best of my 
judg pent it appears to bear, it be¬ 
comes necessary to consider whether 
on the facts found in the case, the 
section is a bar to the Plaintiff’s 
claim for enhancement under S. 30, 
cl. (a) which reads as follows :— 


“The landlord of a holding held at 
a money rent by an occupancy raiyat. 
may, subject to the provisions of this 
Act, institute a suit to enhance the 
rent on one or more of the following 
grounds (namely) ; — 

(a) That the rate of rent paid by 
the raiyat is below the prevailing 
rate paid by occupancy-raiyats for 
land of a similar description and with 
similar advantages in the same vil* 
lageorin neighbouring villages, and 
that there is no sufficient reason for 
his holding at so low a rate.” 


VA.AA. Iti/ UV^Wll U^ricllfl 

rules to be followed in determining 
what is the prevailing rate and pro- 
vide inter alia that regard should be 
had to the rates generally paid during 
a period of not less than three years 
before the institution of the suit. 
S. 31A which has not hitherto been 
applied to this province also lays 
down a rule by which the prevailing 
rate for any class of lands may be 
ascertained in a case coming under 
S. 30, cl. (a). These sections as well 
as S. 31B must be read together with 
S. 30 and the expression prevailing 
rate as used in S. 31B must, I think, 
have the same meaning as the same 
expression when used in S. 30, that 
is to say, it must bo the prevailing 

rate paid by the occupancy-raiyats 
for land of a similar description and 
with similar advantages in the whole of 

Tf ® 7 11 neighbouring villages. 

It follows therefore that iu ascertain¬ 
ing the prevailing rate regard must 
be had to the rents paid by oo- 
cupancy-raiyats holding similar lands 
in the whole of the village or in 
neighbouring villages and not to the 
rents paid by some of them only. 

The learned Subordinate Judge was 
of opinion that when the rents of the 
1 autir lands were settled under Part II 
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of Chap. X of the Act in 1903 a pre¬ 
vailing rate within the meaning of 
S. 31B had been ascertained by the 
Settlement Officer. On reference, 
however, to the proceedings which 
took place at that time it does not 
appear to me that his opinion was 
justified. What took place at that 
time appears to have been as follows. 
The Settlement Officer found that the 
lands were divided generally into 
two classes which he describes as 
inland and diara areas. In the for¬ 
mer there existed some 12 different 
rates varying from Rs. 4-2-0 to 
6 annas. These he reduced to one 
rate only, namely, Rs. 3. In the lat¬ 
ter he found 8 rates varying from 
Rs. 3 to 6 annas. These he reduced 
to 3 rates, namely, Rs. 2, Rs. 1-8-0 
had 8 annas and assessed the rents of 
the different descriptions of land ac¬ 
cordingly. In assessing these rates 
he did not take into account the rate 
of rent paid by raiyats holding lands 
of similar description in the vil¬ 
lage in the Zapti estate. The 
rates found by him were bas¬ 
ed solely upon a consideration 
of the rents paid by the tenants 
of the Taufir estate. It cannot there¬ 
fore be said that these rates repre¬ 
sent the prevailing rate paid 
by occupancy raiyats of lands of a 
similar description and with similar 
advantages in the same village- 
Still lefis can it be said to represent 
the prevailing rates paid for lands of 
a similar description in neighbouring 
villages. It was also urged before us 
on behalf of the Appellant that it 
is notorious that the rates paid by 
the tenants of a Government mahal 
are, as a rule, lower than those paid 
to an intermediate proprietor holding 
from Government. No evidence, how¬ 
ever was called to our attention in sup¬ 
port of this argument, and it is not a 
matter of such notoriety that we 
would, in my opinion, be entitled to 
take judicial notice of it in the 
absence of any evidence to support 

it. 

In contrast to this method of arriv¬ 
ing at a rate of rent payable by the 
tenants of the Taufir estate our atten¬ 
tion was urgently drawn to the 
manner in which the rates of rent 
uayable by the tenants of the Zapti 


estate were ascertained by the Set¬ 
tlement Officer shortly afterwards 
in proceedings under Part III of 
Chap. X. In assessing the rates of 
rent payable by the tenants of the 
Zapti estate under Part ITI of Chap. 
X very elaborate investigations 
took place. The rents payable by 
tenants of lands of a similar descrip¬ 
tion not only in the Taufir lands of 
the same village but also in all the 
surrounding villages over a large 
area were taken into consideration 
and a rate of rent for the different 
classes of 1 nd was then arrived at 
and the rents settled accordingly. 
The rates of rent so arrived at 
formed the subject of appeal to the 
special officer and subsequently to 
the High Court with the result that 
in each case the rents so found were 
affirmed. It was also found by the 
Munsif that the Taufir lands were 
not inferior to the adjoining Zapti 
lands but were similar in every res¬ 
pect and had similar advantages 
This finding was not disturbed by 
the Officiating Subordinate Judge 
on appeal. The Munsif found that 
the rates payable by the tenants of 
the Zapti lands should be taken as 
the prevailing rates of the Taufir 
lands of a similar description and 
with similar advantages and, with 
certain exceptions witii which we 
are not now concerned, decreed that 
the rent of the holdings in suit 
should be enhanced according to the 
rates given in Sch. I of the plaints 
which represented the rents payable 
by the tenants of the Zipti lands. 
He was also of opinion that the rates 
found with regard to the Taufir lands 
in 1903 were not the prevailing rates 
within the meaning of S. 31 B. The 
learned Officiating Subordinate Judge 
was of opinion that the trial Courts 
view of the effect of S. 31 B was a 
very narrow one and that the Settle¬ 
ment Officer acting under Part II 
of Chap. X of the Act had in fact 
se'tled fair and equitable rents with 
reference to the quality of the land 
at the rate already existing. He 
does not deal in terms with the fact 
tb^t the rents payable by tenants 
in other parts of the village for 
lands of a similar descrip¬ 
tion were not taken into account but 
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Bays ; ‘‘When a fair and equitable 
rent was going to be settled it can¬ 
not be urged with ar y show of reason 
that the prevailing rate was not taken 
into consideration. I think a fair 
ar d equitable rent and th prevail¬ 
ing rale are hardly distinguishable 
because one seems to be impossible 
to be found out without having re¬ 
gard to the other, but because the 
Revenue Olfi:er did not say in ex¬ 
press terms that he settled a fair 
and equitable rent hi ing regard to 
the prevailing r.ites in the village it 
cannot be urged with any force that 
no prevailin g rate was taken into 
account.” With great respect to the 
learned Otficiaiing Subordinate Judge. 
1 think he laid too niucli stress upon 
the fact that the Settlement Officer 
purported to find what he considered 
a fair and tquitable rent. What he 
in fa:i found was that the rents paid 
by the tenants of the taufir lands 
were diviled into a number of rates. 
These he reduced in number and 
settled the rents by increasing some 
and diminishing others so as to 
reduce them more or less to the same 
level. He did not take if to consi¬ 
deration at all the rents paid or pay¬ 
able by the tenants of the Zapti 
lands of a similar description in the 
Bame village or by the tenants of 
neighbouring villages, and, in my 
opinion, the prevailing rate within 
the meaning of S. :U B, was not 
determined by the Revenue Officer 
on that occasion. The learned Offi¬ 
ciating Subordinate Judge was also 
of opinion that the rates found a i 
representing the prevailing rate un¬ 
der Part JllofChap. X. cf the Act 
did not necessarily represent the 
prevailing rate at the time of the 
Buit arid that there was therefore 
no evidence before him upon which 
the actual prevailing rate could be 
ascertained. We h^ve not the evi¬ 
dence in detail before us and I am 
not sure how far the learned Offici¬ 
ating Subordinate Judge was justi¬ 
fied in concluding that there was not 
lufficient evidence on the record to 
enable the Court to ascertain the 
actual prevailing rate. It would 
appear that the rates found in 1903 
both in respect of the Taufir lands 
and the Zapti lands were before the 


Court and it appears to have been 
assumed that the rates then fixed 
ht.d continued up to the date of the 
suit. If, however, the learned Judge 
was noc satisied that this was so, I 
think he ought to have remanded the 
case to the trial Court for evidence 
upon this point. 

Although I consider that on the 
main quihtion the learned Munsif 
was right and ♦•he leariied Officiating 
Subordinate Judge was wrong I am 
not sati'ified that the PUincitf is 
entitled to enhancement according to 
the rates given in Sch. 1 of the 
plaints. That schedule apparently 
takes no account of the rates pay¬ 
able by the tenants of the Taufir 
lands. In ascertaining the prevail¬ 
ing rate of the different descriptions 
of land account should be taken not 
Only of the rates payable by the ten¬ 
ants of the Zipti land but also 
of the rates payable by tenants of 
similar lands in what was previous¬ 
ly the Taufir estate and the Court 
in ascertaining the prevniling rate 
should proceed according to the 
method laid down by Mullick, J,, in 
Brij Beltari Sintjh v. Sheo Sanker Jha 
(1). If up^n the evidence on the re¬ 
cord it is impossible to arrive at the 
prevailing rate of rent then the Court 
should issue a commission fov a local 
invesligatio 1 as ordered in that case. 
I hope, however, that on further con¬ 
sideration it will not be necessary to 
take this course. 

In the result, I think the decision 
of the lower Appellate Court must 
set aside and the cases remanded 
to that Court to ascertain the pre¬ 
vailing rates according to the prin- 
ciples above indicated and to find to 

if any, the Plaintiff is 

entitled to enhancement under S 30, 
cl. (a) of the Bengal Tenancy Act. If 
on further consideration it should 
turn out that no case fer enhance¬ 
ment IS proved bv reason of the pre- 
sent rents not being below the pre- 
viiling rates then the Subordinate 
order remanding the cases to 

Di* - “Ascertain whether the 

laintiff is entitled to enhancement 


(1) [19171-2 Pdt.b J. 124—1 Pat.L.W. 

434—1917 P.H C.C. 108—39 I.O. 
85« 
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under S. 30, cl. (b) wil) take effect. 
The Plaintiff is entitled to the costs 
of these appeals against the rospec> 
live Respondents who hare appear¬ 
ed. The order for costs passed by 
the Officiating Subordinate Judge will 
stand as made by him. 

Kulwant Sahay, J —I agree. 

Casesr emanded. 
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Mullick and Kulwant Sahay, JJ 

Puran Mall and others —Decree- 

holders—Appellants. 

V. 

Mt, Dilxoa —Judgment-debtor—Res¬ 
pondent. 

M. Appeal No. 59 of 1922, Decided on 
22nd December 1922, against the order 
of Sub. J. of Gaya Dt. S-12-21. 

^a) Limitation Act, Art jSS—Step in aid — 
Application again;st dtceased J, D, due to 
bona fide mittake iaone. 

If an application for execution of a decree 
be made under the influence cf bona fide 
mietake against a dead person, though that 
application cannot be acUd uoon, atill it is an 
application in a'd of execution witbm the 
meaning of Art no (4) of the Limitatjon Act 
fXV of 1877) which saves the execution of tho 
aecree from being timo barred. |P 334 C IJ 

{hi Benami — Pro'f-t^endor lit'ing with vende- 
(Ais wife) and his b.ing involved in dt^bt is not 
iufficient proof. 

The circumstances that the vendor who 
was the husband of the vendee con¬ 
tinued to live in tbe hoiiSA up to bis death and 
that he was in debts and therefore had some 
motivns in entering intt* a f^enami transaction, 
Is not sufficiont to establish tbe 6enami 
character of tbe transactioc. 

P. TV* Singh and C. Ghosh —for 
Appellants. 

( Kailashpati —for Respondent. 

Kulwant Sahay, J. — This is^ «n 

appeal by the decree-holders against 
an order of the Subordinate Judge 
of Gaya, dated the 3rd December 
1921, dismissing their application for 
execution of a decree. 

The decree is sought to be exe¬ 
cuted against Mt. Dilwa, a minor 
daughter of one Ritu Ram, who 
objected to the execution on various 
grounds, and the learned Subordinate 
Judge has upheld her objection on 
the ground that the application for 
execution was barred by limitation, 
that Mt. Lachhminia the widow 
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of Ritu Ram, was dead at the time 
the decree was passed against her, 
and that the property attached was 
the personal property of Mt. Lachh¬ 
minia and it could not be sold in 
execution of the decree. [His loid- 
ship then discussed the evidence and 
proceeded as un^er ]. 

The question of limitation is raised 
on the ground that the third aopHca- 
tion for execution, which was filed on 
the 24th of March 1919 against Mt. 
Dilwa, Begu Sao was named as her 
guardian whereas a matter of fact 
Begu Sao was then dead and therefore 
that application wa^ not an applica¬ 
tion in accordance with law and it 
did not save the present application 
fro.n limitation. Reliance has been 
placed on behalf of the ohjeftor res¬ 
pondent upon paragraph 6 of her 
petition of objection filed on the 29th 
of April 19D» wherein it was stated 
that the decree holders had out of evil 
and cunning motive taken execution 
proceedings by treating one Begu 
Sao deceased as guardian, hence all 
the proceedings relating to the attach¬ 
ment etc., were defective and irregu¬ 
lar, and upon the order of the 
Subordinate Ju^ge in that execution 
case passed on the 23rd of May 1919 
in which it was stated that “ the 
objection regarding the death of the 
guardian aii litem is allowed 

The learned Subordinate Judge has 
held that this order of the 23rd of 
May 1919 amounts to a finding that 
Begu Sao was dead before the third 
application for execution was filed; 
but in my opinion this is not a 
correct view of the order. What was 
stated in the objection petition was 
that Begu Sao being dead all proceed¬ 
ings relating to attachment etc. were 
defective. There was not a clear 
allegition that B«gu Sao had died 
before the third application for execu¬ 
tion was filed, and the learned Sub¬ 
ordinate Judge is clearly wrong in 
saying that there was such an allega¬ 
tion in the objection petition. There 
was no adjudication of the fact as to 
whether Begu Sao had died before or 
after filing of the third execution 
petition. All that was held in that 
executisn case was that Begu Sao 
was dead. In the present case no 
evidence has been given as regards 
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the date of death of Begu Sao, and 
the order of the 23rd of May 1919 is, 
in n^y opinion* not sufficient to hold 
that he was dead at the time the third 
application for execution was filed, 
and it cannot be said that the applica¬ 
tion was not in accordance with law. 
It has been contended by the learned 
Vakil for the appellants that, even 
assuming that Begu Sao was dead at 
the time the third application for 
execution was filed, still that applica¬ 
tion should in law be treated as a step- 
in-aid of execution so as to sa,ve the 
present application from the bar of 
limitation, and reliance had been 
placed on the cases of Samra PiUai v. 
Chacka Linga Chattinr (1) and Bipin 
Behari Mittpr v. Bihi Zohra (2). In the 
first case it was held that “an applica¬ 
tion for execution was to be regarded 
as a step-in-aid of execution within 
the meaning of the Limitation Act 
although by mistake a deceased judg¬ 
ment-debtor was named as the person 
against whom execution was sought”. 

In the second case noted above it 
was held that. “ If an application for 
execution of a decree be made under 
the influence of bona- fide mistake 
against a dead person, though that 
application cannot be acted upon, still 
it is an application in aid of execution 
within the meaning of Art. 179 (4) of 
the Limitation Act (XV of 1877 ) 
which saves the execution of the 
decree from being time birred 

I am in full agreement with the 
principles laid down in these two 
cases, and upon the facts of the pre¬ 
sent case there can be no doubt that 
Begu Sao, even if he was dead at the 
time when the third application for 
execution was filed, was named as the 
guardian of Mt Dilwa under a bona 
fide mistake and that application 
must be treated as a step-in-aid of 
execution. The learned Subordinate 
Judge had relied on the Privy Council 
Case of Mt. Rashidunnisa v. 
Mohammad Ismail Khan (3) as an 

(1) [1893 17 Mad. 76—4 M. L. J. 8. 

(2) 11908] 35 Cal. 1047. 

(3) [1909] 31 All. 572-36 I. A. 168— 
la C. W.N. 1182—10 C.L.J. 318— 
6 A.L J. 822—11 Bom,L.Pv. 1225— 

‘ 6 M. L. T. 279—19 M. L. J. 631— 

3I.C, 864 (P. C.) 


(Kulwant Sahay, J.) 

authority for the proposition that 
when an improper guardian is appoin¬ 
ted for a minor he is not a party in 
the proper sense of the term and a 
suit on his behalf for a declaration 
that decrees and sales in execution 
thereof were invalid as against him 
was maintainable. This case, how¬ 
ever, is no authority for the proposi¬ 
tion that the application for execution 
in which a minor judgment-debter 
was not properly represented cannot 
be treated as a step-in-aid of execu¬ 
tion. I am, therefore, of opinion that 
the first objection as regards the 
application being barred by limitation 
cannot be sustained, and the present 
application is not so barred. [ His 
lordship then discussed the second 
objection taken on behalf of the 
objector that Mt. Lachhminia 
was dead at the time the decree under 
execution was passed, and therefore 
the decree was a nullity and it was 
incapable of execution, and came to 
the conclusion that, having regard to 
the contradictory statements made 
by the objector as regards the time 
and place of death and the very 
unsatisfactory evidence adduced by her 
in the case, it could not be held that 
Musammat Lachhiminia was dead at 
the time the decree under execution 
was passed, and disallowed that ob¬ 
jection also, ] 

As regards the third objection, the 
case of the objector is that the two 
houses sought to be attached and sold 
for realization of the decretal amount 
do not form a part of the estate of 
Ritu Ram, and as the decree was 
obtained against Mt Lachhminia 
not in her personal capacity, 
but in her representative capacity as 
the heir of Ritu Ram, the decree- 
holders are not entitled to sell the 
said properties in her hands. In sup¬ 
port of her objection the objector has 
produced a deed of sale, dated the 15th 
of October 1906, executed by Ritu 
Ram in favour of his wife Musammat 
Lachhminia for a consideration of 
Rs. 500, It is urged on behalf of the 
decree-holders appellants that this 
transaction was a merely benami 
transaction and that Ritu Team's title 
and possession continued up to his 
death, and after his death Mt. Lachh¬ 
minia came into possession 
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property as his legal representative 
and that on her death her daughter 
the present objector came in possession 
of the property as an heir. The onus 
is clearly upon the decree-holders to 
prove that the apparent state of 
things is not ihe real state of things 
but they have adduced no evidence in 
support of this allegation. They were 
content with cross-examining the 
witnesses called by the objector to 
prove the passing of consideration 
and possession of Mt. Lachhrainia 
and they rely on certain circum¬ 
stances which go to show that Ritu 
Ram continued to live in the house up 
to his death and that Ritu Ram was 
in debts and therefore had some 
motives in entering into a Benami 
transaction. This, in my opinion, is 
not sufficient to establish the Benami 
character of the transaction. Having 
regard to the relationship between 
the parties no conclusion can be 
drawn in favour of the appellants 
from the fact of Ritu Ra ii continuing 
to live in the house even after the 
execution of the deed. As regards his 
indebtedness, there is absolutely no 
evidence to show that in the year 
1906 when the deed of sale was exe¬ 
cuted he was so much involved that 
he was unable to pay his debts. Now, 
the very fact of the appellants con¬ 
tinuing to advance money and grains 
to Ritu Ram up to the year 1913, and 
even afterwards, shows that his con¬ 
dition was not so involved in 1906 as 
to induce him to enter into a benami 
transajtion. Reliance has been placed 
by the learned Vakil for the appel¬ 
lants on the Privy Council case of 
Muhammad Mahbub AH Khan v. 
Bharat Indu (4) where their Lordships 
have observed. 

“ In regard to benami transactions, 
Courts of law should not approach 
them with that scrupulous rigour 
which in other systems of jurispru¬ 
dence may demand the existence of 
the clearest positive evidence that the 
ex facie owner of a property is a 
trustee for or holds the same for the 
interest of another 

But in that case there was some 
evidence adduced to show the benami 
nature of the transaction, and their 

(4) [1918] 23 C. W. N. 321—(1919) M. 

W. N. 507—53 I. C. 54 (P. C.) 


Lordships after laying down the pro¬ 
position, relied upon by the learned 
Vakil for the appellants, go on to 
observe :— 

Benami transactions are very 
familiar in Indian practice and as 
Lord Hobhouse said In Umm Parfiha,! 

miharp Siiujh (5) even a slight 
quantity of evidence to show that it 
was a sham transaction will suffice 
for the purpose. Still such a transfer 
cannot be considered as nothing. The 
person who impugns its apparent 
character must show something or 
other to establish that it is benami or 
sham transaction.” 

In the present case there is ab¬ 
solutely nothing to show (hat the 
transaction was a benami or a sham 
one. The utmost that can be said is 
that the decree-holders have created 
some suspicion by the facts elicited 
in the cross-examination of the 
judgment-debtor’s witnesses ; but 
suspicion does not amount to proof, 
and it would not be safe, in my opinion 
upon the scanty material placed 
before the Court by the decree- 
holders, to hold that the transaction 
was a benami one. It is urged that 
there is no satisfactory evidence as 
regards the payment of consideration 
money under the deed of sale. That 
may be so ; but the production of the 
deed of sale from the custody of the 
objector is, in my opinion, sufficient to 
prove her title unless and until some 
evidence is given by the appellants 
to disprove the same. In this case 
there is a total absence of such evi¬ 
dence and I am not prepared to hold 
that the transaction was a benami 
one. The third objection of the judg¬ 
ment-debtor must prevail and it must 
be held that the decree-holders are not 
entitled to attach and sell the property 
sought to be sold. 

In this view of the case the appeal 
must be dismissed and it is declared 
that the properties sought to be 
attached and sold cannot be attached 
and sold in execution of the decree. 
Each party will bear his own costs 
throughout. 

Mullick, J.—I agree. 

Appeal dismissed. 

(5) [1887) 15 Cal. 20—14^. A. 127— 

5 Sar. 71. (P. C.) 
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Dawson Mil^ er, C. J. and 

MUi-LtCiC. J. 

Ajti Chau Ihuri —Defendant—Appel¬ 
lant. 

V. 

Janak Lal Chaa Uiary an I others — 
Respondents. 

L. P. A No. I of 1923, Decided on 
14th August against the judg¬ 

ment of Ad imi, J., in d. A. No. 98J of 
1920. D/- 7th Dece.liber, 1922. 

(a) CivV- P. Ci>. 100 — Sf^cond Appe'il—' 
Finding of far.t — ike of la v or want of 
tvidence only vill entitle .netting aside* 

There caQ be no duu th-:t Hi^h Court in 
•e.TO’id appeal is oound oy the of fact 

of the lower appellate Cjun and ought not 
lightly to disturb thoBe riodiogs of fact unless 
it is shown eiiber tuBt the learned Judge has 
gone wroug on some .[ueetiori oi law or that 
there is no eviden^.e to BU^ipon tne tiuding<«, 

tP. 337 c! 2.1 

•(6) Hindu. Law — Widow — Borrowing for 
daughter'^ m trriuye ij not • teelf ueceee.tg-^Ne- 
CeSiity for Oorrtm ing i7tuU be proved. 

The mere borrowiiuof the money by a widow 
for her daugnter’s m image expensts is not in 
itself quite bUificifut to juatify me loan without 

any proot that tlicre w.ia i:i fact necessity for 

borrowing the uio..ey for that purpose. 

■ IP. bsc. 2 1 

•(c) Civil P. C., O. R. SS^ Worhjcge de. 
creeagainvt two d-/*:ndn.a.t ~ One dejendan't 
only afipeaUny—vi’h.Ue decree ea i be »et aetde, 

li Where only one of the deieudants appealed 
from a mortgage decree. 

Held ; mat me Appellate Court was quite 
competent uuder me pro/ibions of O. 41 r. 33 
to set aside tue whole decree although the 
otiX 0 p deleudaui b<id not ai^pe$jed« (P. 3j9 C* 1 J 

W) Letters P,ite„t (Pat,.a) - SMiag aside 

of lower appellate C-nirt ^ decl-ion ani order, 
ing retrtal, atnoante to j >.dgment—Appeal lies, 

Wher« aJudge of the High Court without 
Mttiog aside tue uecis on oi tue lower apoellata 
tourt mere y remands the casA for tne audiog 
of an itaue w.ih direcnous to return that find- 
ing before final y disposing of the appeal, that 
is not a judgment w<tniri the meaning of the 
Letters Paieut . but wneie the Judge sets aside 
the decision of the lower appellate Court and 
orders a retrial by that Court, that decisio i 
•mounts to a judgment within the Letters Pa¬ 
tent audio such cases an a ipeil is permissible 
from the decision. 3 P. L. J. *453 Dist. 1 Pat. 
»40 Foil. [P. 359 1 j 

S- N, Palit —for Appellant. 

A, B, Mookerjic—iov Respondents. 

Dawsoa Miller. C. J.—This is an 
appeal under tne Letters Patent on 
behalf of the Dofend.vnt No. 2 in the 
suit from a de ision of Mr. Justice 
Adanu. dated the 7th of December 1922, 


The suit out of which the appeal 
arises was instituted by the Plaintiffs 
on the 7th August 1919 to enforce 
payment of a mortgage bond by sale 
Of the security granted under the bond. 
The bond was execut d on the 3rd 
July 1911 by Musammat RuVo Chau- 
dhurain, widow of Uehit Chaudhuri, 
on behalf of herself and her two sons 
Ajti Chaudhuri who is the Defendant 
No. 2 and Baekkan Chaudhuri who is 
the deceased husband of the Defend¬ 
ant No. 3. It was clear that the De¬ 
fendant No. 3 as the widow of Back- 
kan Chaudhuri had no interest in the 
property on his death, the family 
being j jint, and she ought not to have 
been added as party. This was so 
decided by the trial Court and no 
question now arise.s upon that point. 
The bond was executed to secure a 
loan granted to Musammat Ruko 
Chaudhurain said to ha/e been taken 
for the purposes of the marriage of her 
daughter Adaya since deceased. The 
Musammat di i not appear in the suit 
and filed no written statement. The 
Defendants No*). 2 at d 3, that is her 
son and deughter in-law. did appear 
and by their written statements con¬ 
tested the validity of the bond, alleged 
that it was without consideration, and 
that there was no necessity for taking 
the lean mentioned therein and that 
they had not been benefitted by it. 
They further contended in their writ¬ 
ten statement that the produce and 
income of the lands in possession of 
their mother was quite sutficient for 
her maintenance and necessary ex¬ 
penses of herself and the ocher De¬ 
fendants and such b€ing the case the 
taking of the loan by their mother 
was entirely without necessity. 

The learned Munsif before whom 
the case came for trial found that the 
payment of consideration had been 
proved. He further found that the 
n3oney was used for the payment of 
the marriage expenses of the first 
Defendant’s deceased daughter and on 
these findings he considered that the 
necessity for the loan had been made 
He did not in terms consider 
whether the first Defendant had any 
necessity to borrow, that is to sayi 
whether the state of her finances was 
suoh that she was unable to find the 
sum of Rs, 200 which were necessary 
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for the purposes of the marriage of 
her daughter. 

From that decision there was an ap¬ 
peal by the Defendant No. 2 Ajti 
Chaudhuri. The learned District 
Judge who heard the appeal consider¬ 
ed that even on the evidence of the 
PlaintiiTs’ witnesses it had not been 
made out to his satisfaction that the 
consideration for the bond, that is to 
say, the previous loans, liad in fact 
passed. He considered the surround¬ 
ing ircurastances and the probabi¬ 
lities of the case and arrived at the 
conclusion based partly upon the pro¬ 
babilities and partly upon the evidence 
of the Plaintiffs' svitnesses themselves 
that this sura of Rs. 200 had never in 
fact been advanced to the widow. He 
considered the evidence as to the pas¬ 
sing of consideration most unsatisfac¬ 
tory and unreliable and although the 
Defendant No. 1 did not herself give 
evidence which in his opinion raised a 
presumption in the Plaintiffs’ favour 
he considered that the circumstances 
which he had already mentioned, 
namely, the unreliability of the evi¬ 
dence of the Plaintiffs and the proba 
bilities of the case were more than 
sutficient to outweigh any presump¬ 
tion arising from the failure of the 
Defendant No. 1 to give evidence. He 
accordingly held that no consideration 
for the bond passe^^. He further pro¬ 
ceeded to consider whether in fact 
there was any necessity for the loan 
and dealing with this question he 
arrived at the conclusion that the De¬ 
fendant No. I upon the death of her 
husband having come into 12 bighas of 
land and having a very small family 
to maintain it was very unlikely that 
she would not have funds in her 
hands sufficient to pay for the marri¬ 
age of any daughter supposing that 
she had any daughter about to be 
married. It ought to be mentioned 
that one of the issues in the case was 
whether in fact there was any daught¬ 
er of this lady of the name of Adaya 
who had been married upon the occa¬ 
sion when the loan was taken. The 
learned District Judge having arrived 
at the conclusion that no considera- 
k tion passed and that it had not been 
shown that this lady was actually in 
need of money for the marriage, ap-* 
parently did not consider it necessary 
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to determine the question whether in 
fact she had tliis laughter Adaya or 
not. He dealt with the case upon the 
supposition that such a daughter did 
exist and fiu.jlly he arrived at the con¬ 
clusion that there was no necessity 
for any loan. He further points out, 
which was tht fact, that tlie evidence 
upon the Plainiilfs’side did not show 
t-liat the Plaintiifs made any enquiry 
us to necessity. Ho accordingly al¬ 
lowed the appeal and dismissed the 
Plaintiifs' suit with costs. 

From that decision a second appeal 
was preferred to this Court. The 
learned Judge was not satisfied with 
the manner in vhich the District 
Judge in first appeal had arrived at 
his conclusions of fact. He considered 
that on the question of consideration 
the production of the bond and the 
failure of the widow to appear and 
give evidence in the suit was suffi¬ 
cient to prove the passing of consi¬ 
deration and that the onus was there¬ 
upon shifted to the contesting Defen¬ 
dants to disprove execution and pay¬ 
ment of the money advanced. He con¬ 
sidered that the learned District 
Judge had wrongly placed the onus in 
this respect. In dealing with the ques¬ 
tion of legal necessity he referred to 
the fact that the learned District 
Judge had not found as a fact whether 
the widow had a daughter Adaya or 
not and that he ought to have deter¬ 
mined this question, but having failed 
to do 50 he considered that the Mun- 
sifs findings upon that point must 
stand. He then says : •• There being 
a daughter I think I must hold that 
the expenses of the marriage of the 
daughter would be a legal necessity, 
and adds that the lower appellate 
Court had decided the question of 
necessity merely on inferences and 
probabilities and he did not consider 
that its findings as to necessity could 
be held to be proper findings of fact. 
For these reasons he set aside the 
decision of the District Judge and 
sent back the case for rehearing by 

From that decision the Defendant 
No. 2 has appealed. There can be no 
doubt that this Court in second appeal 
is bound by the findings of fact of the 
lower appellate Court and ought not 
lightly to disturb those findings of fact 
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unless it ’s shown either that the 
learned Ji f’ge has gone wrong on 
some question of law or that there is 
no evidt nee to support the finding. It is 
unnects^aTy in this appeal to consider 
whether the decision of the learned 
Judge of this Court was right in so far 
as itdeteni inc-d that the Subordinate 
Judge had not dealt properly with 
the question of passing of considera¬ 
tion, but I think, with g eat respect to 
the learned Judge of this Court that 
hef^ilcd to appreciate exactly what it 
is necessary to prove in order to esta¬ 
blish what 's known as legal ‘neces* 
sity. The learned District Judge 
based h s decision T artly upon the 
ground that no necessity for the loan 
had been ma<le out anH therefore that 
the mortgage of the family property 
was not binding upon that property. 
The reason which induced him to 
arrive at this conclusion was that 
even if the marf^iage cf a daughter 
might be regarded as an occasion upon 
which the manager or other person in 
charge of family property might be 
entitled to charge the rroperty for the 
purpose of raising money to provide 
for the marriage, still the Plaintilfs in 
a suit based upon a mortgage charg¬ 
ing the famiiy property for such a 
purpose must p’eve not only the oc¬ 
casion upon Nvhich the money was 
borrowed but also that there was a 
real necessity to borrow money at that 
time and that seme ividence at all 
events ought to be given to shew that 
the borrower was not in sutficient 
funds to perform the marriage or 
other necessary ceremony in the 
family. It aj-pfars from the evidence 
in this case that tliere was an entire 
failure on the p irt of the Plaintiffs 
either prove that the widow was 
not possessed of sufficient funds to 
pay for the marriage of her daughter 
or that the Plaintiffs when the loan 
was advanced made any enquiries as 
to that necessity. We have asked the 
learnei Vakil for the Respordents to 
point out to us from the evidence, if 
be can, any passage in which it was 
alleged that the widow was really in 
need of funds for the purposes for 
which the money was borrowed. He 
was unable to do so but could merely 
point to passages in which it was said 
that the money was borrowed for the 


marriage. In my opinion, the decision 
of the District Judge was based upon 
a proper appreciation of the evidence 
which it is necessary in such cases to 
prove and his decisirn on this point 
appears to me clearly to have been 
justified by a censide ation of the evi¬ 
dence before him. With great respect 
to the learned Judge of this Court he 
appears not to have dealt with the 
que^tion of whether or riot the widow 
was in fact in funds for the purpose 
for which the n eney w^as borrowed. 
He appears to have considered that if 
the money was borrowed for the ex¬ 
penses of the m.in idge ceremony, that 
in itself was quite sutficient to justify 
the loan witheut aiiy proof that there 
was in fact necessity for borrowing 
money for that purpose. It follows 
therefore that the decision of the 
learned Judge of this Court cannot be 
supported and must be set aside and 
the decision of the learned . District 
Judge restored. 

It w’as contended that as the Defend¬ 
ant No. 1 did not appear the decree of 
the Munsif ought to be allowed to 
stind as against her. No claim for a 
personal decree against that Defend¬ 
ant upon the covenant to repay the 
money was made and in fact no such 
decree could have been granted be¬ 
cause the due date of the bond was the 
1st May 1^12 and when the present 
suit was instituted in 3919 any per¬ 
sonal claim against the executant of 
the boTid f(»r th( recovery of the 
money was barrtd by limitation. Fur¬ 
ther it is quite clear that if the family 
properly is not bound by a mortgage 
of this sort there can be no decree 
against the undivided share in that 
property bclor ging to one or other of 
the GXG. utaiii^ of the bend who might 
be liable Iherf under. In the present 
case, it has not bern shown that the 
widow had any interest in the proper¬ 
ty at all bey Ol d possibly some right to 

maintenance. The property is really 
that of her sons and they being minors 
she was acting on their behalf. Th® 
only question for decision in such cir¬ 
cumstances was whether the bond was 
valid on the ground that there was 
legal necessity or benefit to the estate 
by reason of the loan. 

I ought to add that although tM 
Defendant No. 1 did not appeal fr®®* 


1924 Patna Jagdeo ITath v. Pratap Udainath (MulUcfc, J.) 339 


the decision of the Munsif the Defen- 
|dant No. 2 dii so appeal and in my 
opinion the District Judore was quite 
competent under the provisions of Or. 
41, r. 33, to set aside the whole decree 
although the other Defendant No. 1 
had not appealed. The decree was a 
mortgage decree against the property 
and as such a decree could not stand ; 
the Court had p ewer to set it aside 
entirely. Moreover, it is not jhewn 
that the Defendant No, I had any in¬ 
terest in the property at all and there¬ 
fore the ofT^ct of setting aside this 
decree will in no way prejudice her in¬ 
terests, 

It was also contended during 
the course of the argument that no 
appeal lay from the order of M.r 
Justice Adami sending back the 
case for re-hearing to the Court 
of the District Judge and the case of 
Miighunnn'lan Singh v. Jdiluii'iri'fnn 
Singh (1) was relied upon for this 
proposition. That case, however, is 
clearly distinguishable from the 
present In that case the order of 
remand which was made was an order 
made by a Subordinate Court. The 
appeal in the present case is from a 
judgment of a single Judge of this 
Court and under the Letters Patent 
there is an appeal t") a Division-Bench 
from a judgment of a single Jud^e of 
this Couj't. The question had to be 
considered by a Bench over which 
I presided in the cise of ^funsln Lai 
V. Mahanth Jlama-ns Puri il). The 
decision we arrived at in that case 
jwas that where the .Judge of this 
jCourt without setting aside the deci¬ 
sion of the lower Appellate Court 
merely remands the case for the 
finding of an issue with directions to 
return that finding before finally dis¬ 
posing of the appeal, that is not a 
judgment within the meaning of the 
Letters Patent; but where the Julge 
of this Court sets aside the decision 
of the lower Appellate Court and 
orders a retrial by that Court that 
decision amounts to a juigment with¬ 
in the Letters Patent and in such 
cases an appeal is permissible from 

(1) f1918] 3 PatTL. J. 253—4 Pat. 

, L. V/. 450—43 T.C. 959. 

(2) 1922 Pat. 384-1 Pat. 246—3 
Pat. L. T. 343-65 I, 0. 175. 


the decision. The present case is 
governed by the case of Muntihi L<n t. 
Mahanih RamnsU Puri (2) and an 
appeal therefore lies. 

The result is that this appeal must 
be allowed an 1 the judgment of the 
District Ju.lge restore!. With regani 
to the costs of the suit and the subse¬ 
quent appeal-* the Defendants Nos, 2 
and 3 are entitled to tlioir costs of the 
suit. The Defendant No. 2 is entitled 
to his costs of the appeal to the Sub¬ 
ordinate Judge and of the appeal to 
tbis Court and of the present appeal 
under the Letters Patent. 

Mullick, J.-I agree. 

Appeal allouced, 
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MULLfCK AND Bl'CKNiLL, JJ. 
Jagdeo S^ath S'J'h Oco —Appellant. 

V. 

Ma’iaraja Pratap Uilainath Sah 
Deo— Respoiide n t. 

A. A. O. No. 12* of 1923, Decided on 
the IGth August 1923, from an order 
of the J. C. Ohota Nagpur, D/- I9th 
March 1923. 

♦ (a) Practice—^lea-^PUa, of co defendanPa 
death priur to decree, can be raiaed by hia legal 
TCpre-ientatioea, 

It is not nec'-’ssary that, in order to enable 
the Icral represetilat ve of a deceased defendant 
to tako tl)e objcctio’> tti.it the decree is a 
nullity on the groii xl t!mt t.ie dci'o:idaut was 
dead at the timo w!i ;n the decree was made, 
the dece;ised defo I'l i'U slionhi have been the 
sole defendant iu the su.t. All. 301 Foil. 

[P. 3IU. C. 1) 

(6) D. T. Act — Reut decree—La vilardta not 
bound to s te legal repreaentativea whose namea 
are not registered. 

The landlord is entitled to sue his recorded 
tenants. The death of xoino of the defendants 
previous to the decree does not in sny way 
adect the liability of the tenure, where the 
landlord had no notice. IP, 3!0. C, 31 

A. K. Rog-ior Appellant, 

S. M. Mullick and B. C. De —for 
Respondent. 

Mullick, J.-On the 6th May 1919 
the Maharaja of Chota Nagpur 
obtained an ex-parte decree for arrears 
of rent against five persons, namely, 
Jagdeo Nath Sah Deo, Kuldeo Nath 
Sah Deo, Kirpal Nath Sah Deo, 
Baldeo Nath Sah Deo and Ambika 
Prasad. Execution was taken out on 
the 11th of March 1922, and on the 
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15th of May 1922 Jagdeo Nath Sah succeed unless he can show that the 


Deo objected to the sale cn the ground 
that t^o of the judgment-debtors, 
namely. Kirpal Nath Sah Deo and 
Baldeo Nath Sah Deo had died long 
before the institution of the suit. In 
consequence of that objection tbe 
heirs of these two judgment-debtors 
■^ere at the instance of the decree- 
holder added as parties to the execu¬ 
tion proceedings but eventually the 
Deputy Collector who was the 
Execution Otficer rejected the objec¬ 
tion and cariscd the defaulting tenure 
to be sold. Tlte auction purchaser 
was a party other than the decree 
holder, and tbe sale was duly condrm- 
ed. The judgment-debtor, Jagdeo 
Nath Sah Deo, then appealed to the 
District Judge, but without success, 
and the present second appeal i.s filed 
against the District Judge’s order of 
the 19th cf March, 1923, 

Now, no objection was preferred in 
the execution proceedings by the heirs 
of the deceased defendants, and the 
question is whether irt those proceed¬ 
ings the judgment debtor, Jagdeo Nath 
Sah Deo was competent to raise the 
objection that the decree was a nullity 
on the ground that it wa.s made 
against two dead persons. In my 
opinion, it is not necessary that, in 
order to enable the legal representa¬ 
tive of a deceased defendant to take 
the objection that the decree is a 
nullity on the ground that the defend¬ 
ant was dead at the time when the 
decree was made, the deceased defend¬ 
ant should have been the sole defend¬ 
ant in the suit. There is authority 
for the proposition that such an 
objection can be taken by any of the 
surviving defendants, Imam-ud-<ini v. 
SwJarnth Rai (1) is authority in 
support of this view. The next 
question is whether the decree was in 
fact a nullity in this case. It ?s true 
that the lower Appellate Court has 
not investigated the truth of the 
allegation whether the defendants 
Kirpal Nath Sah Deo and Baldeo 
Nath Sah Deo were dead at the time 
of the decree, but that omission is 
immaterial. Assuming that the allega¬ 
tion is correct, the appellant cannot 


decree is incapable of execution 
against him and the other two surviv¬ 
ing judgment-debtors. Now, it has 
been found as a fact that the heirs of 
the deceased never attempted to have 
their names registered in the office of 
the landlord, who under the law is not 
bound to sue any one who is not on 
his register. The suit, therefore, 
would seem to have been properly 
constituted. It has been contended 
in support of the District Judge’s 
decree that under S. 43 of the Indian 
Contract Act the decree holder would 
be entitled to a mon'^y decree against 
any one of the co-tenants, and reli¬ 
ance is placed upon Krishyta Das Roy 
V. Kali Tara Cfiowdhuri (2) but to 
render S. 43 of the Indian Contract 
Act applicable the terms of the con¬ 
tract must be investigated and it must 
be shown that there was a several 
liability as well as a joint liability. 
The appellant also points out that 
the family was a joint Mitakshara 
family and that the Revenue Officer 
was empowered only to try rent suitvS 
and that he was not competent to give 
a money decree. 

It is, however, in my opinion, not 
necessary to rely upon S. 43 of the 
Indian Contract Act at all. The 
landlord was entitled to sue his 
recorded tenants, and the decree was 
on the face of it a good decree. The 
death of two of the defendants 
previous to the decree did not in any 
way affect the liability of the tenure, 
as the landlord had no notice; the 
objection of Jagdeo Nath Sah Deo! 
was rightly rejected. 

It is further to be observed that the 
property having been purchased by a 
third party the present appeal is 
infructuous and the sale could not be 
set aside. 

The result is that the appeal is 
dismissed with costs. 

Bucknill, J.—I agree. 

Appeal dismissed. 


(1) [1910] 32 All. 301—7 A.L.J. 228- 
5 LC. 897. 


(2) [1917] 22 C.W.N. 289—44 LC. 80. 
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Ross, J. 

Oayani 5a/iu— Appellant. 


V 

Balchanl Sahu ■<inl — Res¬ 

pondents. 

S. A. No. 52*2 of 1921, Decided on 
15th February 1923 from t ie decision 
of Sub. J. Muzatfarpur, D/- I8th 
November 1920. 

♦(a) Limitation Act, -4r^ 143— Possession of 
donee failing to prove gift is adverse and not 
permissive. 

Where defendant bases bis possession on a 
deed of gift which he fails to prove, the coo- 
OlusioQ is not that his posswssion is permissive 
but that it is that of a trespasser. Such a 
•ttit is governed by Art 143. (P. 341 U 2) 

(6) C»vi7 P. n., S, 115—‘Decision bused on 
grounds not raised ia revis'ible. 

Where a Court disposes of a suit on a case 
KOt raised by the oarties and to wirch evi* 
deuce has not been directed there is a suOs- 
wutial error or defect of procedure anirevi- 
wonlies. (P. 342 C. 1) 

^ Bose—fox Appellant. 

^hambhu Sarnn —for Respondents. 

■ Judgment—This is an appeal by 
defendant first party against the 
decree of the Subordinate Judge of 
Muzatfarpur reversing so much of the 
decree of the Munsif of Motihari as 
dismissed the suit of the plaintitfs 
against the defendant No. 1. The 
suit as first framed was a suit fora 
decUration of plaintiff’s title to cer¬ 
tain plots of land in Khata No. 153 of 
^e Record of Rights of Mauza 
Patora. One Gudari Sahu had three 
sons and one daughter. Tie plaintiffs 
represent two of the sons, the defen¬ 
dant second party the third son, and 
I defendant first party is the daughter’s 
son. The plitintiffs allege! that the 
land in suit wa« the joint property of 
themselves and defendant second 
party and had been wrongly recorded 
in the Record of Rights as being in 
possession of defendant No. 1 who 
had no concern with it. A Criminal 
osse about one of the plots having 
been decided against the plaintitfs, 
they brought the suit for a declara¬ 
tion that the defendant first party 
had no connection with the land in 
suit which belonged to the plaintiffs 
^nd defendant second party and that 
the entry in the Record of Rights was 
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wrong. The defence of defendant 
No. 1 was tnat the suit was barred by 
12 years’limitation as the plaintiffs 
had not been in possession for more 
than several 12 year^. It was also 
barred by 12 of the SMCcifio Relief 
Act ind by estoppel. The land had 
been given to .Icfen-luit first party 
by bis maternal uncle .i/ier the 'leath, 
and by the direction, of ]\\> maternal 
grandfather Gudari Sahu i.bout 20 
years ago. 15 or 16 years ago 
he had separated from the others. 
Taivan was paid separately to the 
Motihari concern for this land by the 

defendant No. I and he was separately 
recorded for it by the landlord and he 
had in any ca<e acquired title by 
12 years’ adverse possession. To 
meet the objection about S. 12 of the 
Specific Relief Act the plaint was 
amended and the plaintiffs prayed for 
recovery of po-session. The Record 
of Rights showed iChatu So. 153 as 
part of the joint holding of plaintiffs 
and defendant second party Init in 
possession of defendant No. 1. The 
Munsif on a consideration of the evi¬ 
dence held that this entry was correct 
and that the plaintiffs had failed to 
prove possession within 12 years and 
dismissed the snit. The Subordinate 
Judge came to no decision as to pos¬ 
session. He held that the gift alleged 
by the defendant was invalid for 
want of a registered document and for 
want of evidence of consent of all 
the members of the family. If, th^e. 
fore, the defendant was in possession, 
his possession in the absence of a 
gift must be held to be permissive and 
on this ground he decreed the suit. 
In this view the learned Subordinate 
Judge was clearly wrong. It is now¬ 
here pleaded by the plaintiffs that 
the defendant’s possession was per¬ 
missive; it was simply denied. At 
the time of the amendment of the 
plaint by the addition of the prayer 
for recovery of possession, no amend¬ 
ment of the body of the plaint seems 
to have been made and there is no 
allegation of possession by defendant 
No. J except possibly as to Plot 
No. 445. Permissive possession is not 
the case of either party and, so far 
as can be seen from the judgment, 
there was no evidence of it. One of 
the plaintiff’s witnesses seemed to 
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support the story of gift as found by 
the Munsif. The Subordinate Judge 
was, therefore, not entitled to decree 
the suit on a purely hypothetical ex¬ 
planation of the defendant’s posses¬ 
sion. Thus, in Shivabasava v Sangap- 
pa (1), the Judicial Committee held 
that where the Court disposed of a 
suit on a case not raised by the 
parties and to which evidence had not 
been directed, there was a substantial 
error or defect of procedure. More- 
lover, when the defendant failed to 
prove the gift the conclusion to be 
4.rawn was not that his possession 
was permissive but that it was that 
of trespasser: Sambu v. Nama (2). 
The result of this error is that the 
Subordinate Judge has not properly 
considered whether the defence evi¬ 
dence amounts to proof of title by 
adverse possession. A further con¬ 
sequence is that he has not considered 
at all whether the plaintiffs have 
prOTed possession within 12 years as 
they were clearly bound to do, the 
suit being a suit frr recovery of pos¬ 
session and governed by Art. 142 of 
the Limitation Act. 

In my opinion, therefore, there has 

been no proper trial of this appeal. 

The present appeal is decreed and the 

decree of the Subordinate Judge is 

set aside and the appeal remanded for 

re-hearing. Costs will abide the 
result. 


Appeal allowed. 


(1) [1905 

(2) [1911 


29 Bom. 1 (P.C.) 
35 Bom. 438. 
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Dawson Millkr, c. j. and 
Mullick, J. 

Dipa J/a/i/on—Appellant. 

V, 

Lnla Sheonandan Prasad and others- 
Respondents. 

L. P. A. o. 27 of 1923, Decided on 
12th November, 1923, 

Bengal Tenancy Jet, S, 158 B—Portion of 
holding purchased at auction sale- Whole in¬ 
terest does not pass. 

There is Dotbingin section 158 B or in* 
deed in any other section which would give 
the purchaser the right to acquire the rights 


therein mertioned except by a purchase of 
the whole holding. So that if he purchases 
a portion only of the holding be does not 
acquire the righti therein mentioned but mere* 
ly the right, title and interest of the 
judgment-debtor {P. 343 C. 11 

J, P. Sinha —for -Appellant. 

S, N. Sahai —for Respondents. 

Dawson Miller, C. J.—The dispute 
in this case is between the auction 
purchaser at a sale in execution of a 
decree for arrears of rent and the 
mortgagee or rather the trans¬ 
feree of the m'^rtgagee of the 
holding. The question which arose 
was whether the purchaser had 
acquired the whole interest in the 
holding by his purchase at the auc¬ 
tion sale or whether he bad merely 
acquired the right, title and interest 
of the judgment debtor. In the 
former case he would be entitled to 
annul the incumbrance of the mort¬ 
gagee. In the latter case he would 
not. The appellant is the auction 
purchaser. The rent of the holding 
was payable partly by cash rent and 
partly by bhowli rent. After the 
decree the portion of the holding 
upon which the cash rent alone was 
payable was put up for sale and 
purchased by the appellant. 

The learned Subordinate Judge on 
appeal from the Munsif found that 
there were in fact two holdings in one 
of which the rent payable was nagdi 
and in the other bhowli, and that the 
decree was a decree for consolidated 
arrears of rent in respect of these two 
holdings. 

The learned Judge of this Court on 
appeal agreed with the decision of 
the lower appellate Court and came 
to the cqnclusion that the question 
was really one of fact and dismissed 
the appeal. 

It is not disputed that if there 
were in fact two holdings then the 
suit for a consolidated rent of the 
two holdings and a subsequent sale in 

execution of a decree would not con¬ 
fer upon the purchaser any greater 
title than the right, title and interest 
of the Judgment debtor. In nay 
opinion the learned Judge was per¬ 
fectly right in coming to the con¬ 
clusion that the question 
fact and he was not therefore 
to disturb the findings arrived at 07 
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the l^wer appellite Conrti but, in any 
event, it seenn to ni3 that the plain- 
titf is in this case upon the horns of a 
dilemma, beoause either there-wera 
two separate iioldings in respeet to 
which a suit was brought for their 
consoUdatei rent or if the hoi ling 
was one only, then only a portion of 
it was subseiuantlv sold in execution 
and it was that portion only which 

( the purchaser aojuirei. There is 
nothing in section IhS B of the 
Bengal Tenancy Act or inieei in any 
other section so far as it has been 
drawn to our attention which would 
ffive the purchaser the right to 
acciuire the rights therein mentioned 
except by a purchase of the whole 
holding. So that if he purchase! a 
portion only of the holding he di I not 

acoLuira the rights therein ^mtioned 
but merely the right, title an! in¬ 
terest of the julgment debtor, so t.iat 
Trorn any point of view it seem^ to 
me that this appeal must be dismissed 
with costs. 

Mullick J .—I agree. 

Appeal (Hsmissed, 
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ANi) Poster. dJ. 

Oobinl Singh an / o!/igrs-Judgment- 
debtors—Appellants. 

V. 

G-opal Swan Sinj'i- —Deoree-holder 
—Respondent. 

Mis. S. A. No 15, 18, 51 an! 117 of 
1923, Daoidal oi I5:'a Nova naar 1915. 

(n) dull P. C.. 0. SI. n. IG-De^ree obtain- 

ed bii tradee-Truit not fJiilUl-Dtnree patses 
to the original ou)nerby operation of la'O. 

Cdaritab’.e trust was creatsi over cer^aia 
properties aud the po3<esiiou thereof was deu- 
vered to the trustee. Re its prior o the date 
of the trust were also assi^ued for the purposes 
of the trust, fhe trustee obiainsd decrees 
agaiDStteoauts for HU3h reats, but subsequent¬ 
ly ending that object of the trust was impossi¬ 
ble to befuieiloi filed a suit for decUratiou 
that the trust was incapsble of beintr given 
efteot to andobtainel a declaration, itiere- 
aftop the original o'^ner of the properties 
sought execution of the renl decrees, 

Heidi The decrees passed to the original 
owner by operation oMaw and no assignment 
was neofssary and therefore he «I®, 

the decrees. [P. d43 aj 


(fi) Civil P- C.. 0. R. I-S-ntfor rent 
assignei (n trmt—Oritn lal o'ener made defend 
ant—He ia merely « party. 

Where rents aro assigned to the trustee for 
purposes of trust anl be in suits fur the realisa¬ 
tion of rents, makes the origiaal ovner a party, 
the original owner dees not bicone a co-judg¬ 
ment debtor with other leunuts and iienoe he is 
not incapacitated from executiu? the decrees 
obtained in the suit. (P* 3!^ 

B. K Prana}, Jinik Kin’iore, and 
Sgel N'ooritl —tor AppolUnts. 

Sye I Hanan La i'n. Nfvral Kinliore 
Prasal and H. L. NanP'^eolyar for 
Respondents, 

Jwala Prasad, J. —These appeals arise 
out of execution proceedings. The 
judgment-debtors are the appellants 
before us. Their p-incipal objection 
in the Court below was that tie 
respondent Captain Maharaj Kumar 
Gopil Saran Na-'ain S;ngh was^ not 
entitled to execute the decrees, inas¬ 
much as they were obtained by bir 
All Imam as President of the Board 
of Trustees under a deed executed 
by the respondent on the 26th Sep¬ 
tember 1917. The trust purported to 
be for some charitable purposes, 
and the properties covered p/ the 
trust were heavily incumbered, dnere 
were several trustees named in t e 
deed, and Sir AU Imam was consti¬ 
tuted President of tixe Board or 
Trustees. The Maharaj Kumar deli¬ 
vered possession of the properties 
which comprised the 9 annas Takari 
Raj to Sir Ali Imam in order to 
carry out the purposes of the trust. 
He also assigned to Sir Ah Imani 

the rents due to him from the ttn« 
ants prior to the creation of the 
trust. As President of the 
Trustees, Sir Ali Imam obtunedthe 
decrees incpiestien with r.'spect to 
the rents due fr>m the judgment 
debtors for years both prior and sul> 
sequent to the cre-Uion of the trust. 
The decree.s specify the years f 
the rents whereof the suits were i - 
stituted and the amount 
against the judgment-debtors. About 

two and a half years 
pondent took possession of the pro- 
pertiesof the estate without tne per^ 
mission or sanction of the trustees 
iniluding the President of the Board 
and subsequently got his name re¬ 
gistered in the Collectorate registered 
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by having the name of Sir AUImam 
removed therefrom. The trustees 
found it impossible for some reasons 
to carry out the purposes of the 
trust, and i?istituted suit in the Court 
of the Suboriinate Juige of Patna 
for a de.'laration that the trust was 
incapable of l)eing given effect to 
and for their beir.g relieved of 
all responsii'ilities in respect of their 
dealings with the triKt properties 
The Mahar ij lCnm^^. who was de¬ 
fendant ^’o. j in the suit, filed a 
written state nent '^eating int-’'' 
that the trust created by him was 
invalid in law and that he was not 
competent to execute the trust rleed. 
The suit was decreerl and it was 
declared that the trust deed was an 
invalid domnient and incap ible of 
being given e feet to. 


On behalf of tfie appellants, it is 
contended that the respoulent is not 
entitled to execute the decrees with 
out having obtained an assignment 
thereof from Sir Ali Imam, the 
holder of the decrees, in view of the 
terms of Order 21 rule 16. Mr. 
Hassan Imam on behalf of the 
respondent urges t]\at the respond¬ 
ent is entitled to execute the decree 
inasmuch as the interests of the 
decree-holdei* in the decrees devolved 
upon the respondent “by operation of 
law and conseiuently no deed 


C • ^uijr uu uceu 

assignment is re.iuired. In sup- 

^ ?, contention he has cited 
the following authorities; Umnsoon- 
dunj 7. Brojonnth B/iutlachnrjee (1) 
oethurdy-ir t. Skanmujam Pillai (2) 
A. B. Miller v. Abinash Ckuri’l^r (3) 
Ananda MMian Ray v. Promoth 

"li? ^rnailes v, 

Wrujht (5). 


On bpljilf of the appellants, reli¬ 
ance is placed upon the case of 
Mahoroja Kesho Prasad Singh v. Lai 
Brij Molunt LM (6). The appellants’ 
contention is mainly based upon the 
assumption that Sir Ali Imam was 


(1) [188 J] 16 Cal. 317. 

(2) 1898 21 Mad. .353-7 M.L.J. 279 

(3) [1900] 4 C.WM. 785. 

(4) [1921 25 C.W.N. 863—57 LC.874. 

(5) 3M. & S. 562. S' 

(6) [1417] 1 Pat.L.W. 355-2 Pat.L.J. 
?99-38 I.C. 154. 


a trespasser ab initio with respect 
to the properties, inasmuch as the 
trust deed was invalid, and that is 
the ground upon which the decision 
in the case of Maharaja Kenho 
Pra<nl Sin ih v. Lai Brij Molian Lcil 
(6) is founded. There it was held 
that Sri Newas PrasadSingh was a 
mere tre.s passer and the adoption set 
up by him was invalid. It was fur¬ 
ther held that he had taken posses¬ 
sion of the Dumraon Raj forcibly 
under colour of a false title without 
the least permission or sanction of 
ttie M-vharaja Bahadur of Dumron 
who wa^ uUiinately held to be the 
real owner of the est.ite In the 
present case, as stated at the outset, 
^ir Ali Imam got into possession of 
the properties under a deed execut¬ 
ed by the owner thereof and with 
his consent in order to carry out the 
wishes of the owner thereof and con¬ 
sequently he cannot in any sense 
of the r.erm be said to be a trespas¬ 
ser. His possession was lawful 
throughout and he parted with the 
possession or the possession ceased 
«iinply because the object for which 
the trust was created could not be 
carried out. The trust therefore was 
defunct and the possession of Sir Ali 
Imam so long as it continued became 
that of a simple trustee for the real 
owner of the properties, namely, the 
respondent. This is the principle 
enunciated in Ss. 71, 77. *<3 and 94 of 
the Indian Trust Act. Illustration 
(c) to S. 83 runs as follows :— 

“A conveys land to B. upon trust 
to sell it and apply one moiety of 
the proceeds for certain charitable 
purposes, and the other for the 
maintenance of the worship of an 
idol. B. sells the land out the chari¬ 
table purposes wholly fail and the 
maintenance of the worship does 
not exhaust the second moiety of 
the proceeds. B. holds the first moie¬ 
ty and the part unapplied of the 
second moiety for benefit of A or 
his legal representative.” 

Siraily is the illustration (b) of 
S. 94 ‘a by mistake assumes the 
character of a trustee for B and 
under colour of the trust receives 
certain money. B, may compel him 
to account for such monies.** 
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The Act is not applicable to this 
part of the country but the aforesaid 
provisions in the Act notably the 
above sections, fully set out the 
principles that should govern a case 
like the present one, and we are 
bound to follow these principles in¬ 
asmuch as they accord with eciuity 
and justice of the case The decrees 
in the present cases wore obtained 
with respeit to the rents and profits 
of the properties wliich were the 
subject matter of the trust The trust 
having failed. the properties and 
their a^cessoriess, namely, the rents 
and profits including the decrees in 
question must all be held to have 
reverted to the original owner. The 
respondent has taken possession of 
all the itninoveabie properties, and 
he must be deemed in 1 iw to be in 
possession of the rent decrees in 
question. There was therefore no 
necessity of any deed of assignment 
inasmuch as the respondent, who 
was the rightful owner of the Raj. 
by operation of law, nanicdy the 
extinction of the trust deed, becomes 
the owner entitled to immediate 
possession not only of the i nmove- 
able properties but also of the rent 
decrees in question. It i« not neces¬ 
sary to refer in detail to the cases 
referred t) by the parties. They do 
not relate to an invalid trust or the 
consequences of a failure or ex¬ 
tinction of a trust as in the present 
case. But the principle referred to 
above may be gathered from most 
of the authorities. The nearest ap¬ 
posite case , is that or Umassoondnrij 
Dassy v. Hrojonatfi Bhuttacharjee (1). 
The case of Maharaja Kesko Prasad 
Singh V. Lai Brij Mohan La/(6) relied 
upon by the appellants is distingui¬ 
shable from the present case as 
shown above. It is not necessary to 
discuss further this point I am 
clearly of opinion that the view 
taken by the Court below is correct, 
and under Order 21 rule 16 tbe 
respondent is the representative of 
Sir Ali Imam, the original decree- 
holder by operation of law and is 
entitled to execute the decrees in 
question. 

Mr. Nurul Hassan appearing on 
behalf of the appellant in Miscel¬ 
laneous Appeal No. 52 contends that 


the decree in question rnu^t be deem¬ 
ed to be a mere money decree and 
not a rent decree. This is a new 
point nob taken in the Court below 
and requires investigation into facts 
which we are not competent lio do 
in this Court. Upon the face of it 
the decrees appear t) he rent decrees, 
and it is not dl^puteil that they were 
in respect of the rents due from the 
tenants. \Ve are aware of tlie dis¬ 
tinct! m between a decree obtained 
for rent by one wlio is not a l.ind- 
lorl ani a decree for rent obtained 
by a landlord. The rents of the 
period prior to the creation of the 
trust were assigned to Sii* AH I nam 
and that is the ground upon which 
it is urged that with respect to that 
portion of the rents covered by the 
decrees Sir Ali Imam was not a 
landlord. The assignment was made 
to him, and at the time when the 
suits for rent were brought he was 
a landlord and had his name registered 
in register as much. Therefore he 
must ^e deemed to lie a landlord 
with respect to the rents 'or the years 
covered by the decrees in question 
and attheume the execution of the 
decrees has been levied the Maharaj 
Kumar is the landlord. 

Mr. Nurul Hassan further contends 
that the respondent is not entitled 
to execute the decrees because he is 
one of the judgment debtor.s named 
in the decree. The facts are now 
well known. He was a' judgment- 
debtor because he created the trust. 
Under Order 31 rule 1 of the 
Civil Procedure Code he was implea 
ded as a party. It is not slid that 
he is a tenant of the land in question. 
The decrees in question were really 
against the tenants, the appellants 
in the present case. I do not see any 
force in this contention. 

I therefore dismiss the appeals 
with costs. 

Foster, J.—I concur. 

Appeals d 1 smtsse' 
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Jwala Prasad and Foster, JJ. 

Lachhman La/—Opposite Party— 
Appellant, 

V. 

Padarath Singh and others —Peti¬ 
tioners—Respondents. 

M. A, No. 30 of 1923, and Cir. Rev. 
No. 71 of 1923, Decided on the 28th 
October 1923 from the order of the 
Dt. J., Gaya, D/-6th January 1923. 

(a) Civif P, C, 0, 43, R. 1 —Proceedings 
under 0, 21, R, 90 compromised — Payment not 
made in time—Ordtr cof jirming sale is appeal- 
able. 

Where a precoeding uodor 0. 21, R, 90 was 
compromised with a conditioo that the judg. 
meat debtor should pav to the decree-holder a 
certain sum within a ceridiu period but the 
iudgmeot debtor failed to pay the amount 
f^ithinthe pre«cribed time and his application 
to set aside the sale was disallowed ?^Dd the 
sale confirmed without his allegations being 
gone into. 

Heli appeal lay uuder 0. 43 R. 1. [P,317 C. 1] 

♦ (b) Civil P C.,S,9G cl. S—Does not apply 
to execution proceedi'-gs 

S. 96, cl, 3 is restricted to suits only and 
cannot be exiencej to execution proceedings. 
17 All. 106 Eon. [P. 347 0, 1] 

S. C. Mitra — for Appellant. 

A, B. Mooh'rjee and Shiveshwar 
Dayal —for Respondent. 

Jwala Prasad, J.—Miscellaneous 
Appeal No. . 0 and Civil Revision No. 
71 of 1923 arise out of an order passed 
on the 6th January 1923 by the Dis¬ 
trict Judge of Gaya in connection 
with execution proceedings. The 
decree-holder is the applicant before 
UE. Hf had obtained a compromise 
decree against the opposite party on 
the 27th June 1921. As the decree 
was not satisfied, he levied execution 
thereof in April and the pro¬ 

perties of the judgment-debtor were 
sold in three lots on the 2Sth June, 
1922, fetching altogether Rs, 1,077 
which exactly covered the amount 
due under the decree. The judgment- 
debtor applied under Order 21 rule 
90 to have the sale set aside which 
led to Misctll.ineous Juaicial Case 
No. 42 of 1922. On 12th September, 
iy22 the parties filed a joint petition 
of compromise, by the terms whereof 
the sale was to be set aside upon the 
judgment-debtor paying up a sum of 


Rs. 1,160 to the decree-holder up to 
the 25th October 1922. The 26 fch 
October was a holiday, and on the 
27th October the judgment-debtor 
filed a petition ‘Stating that he had 
tendered the aforesaid sum of Rs, 
1,160 on the 25th October to the 

decree holder and that he refused to 
accept the same and that when the 
judgment-debtor came to Court to put 
in t e money he found that the Couit 
had risen for the day. He therefore 
asked for a Chalan to deposit the 
meney, and prayed that the sale be 
set aside. The Court allowed judg¬ 
ment-debtor to deposit the money 
“at his own risk,’* In the meantime, 
on the 25th October 1922 the Court 
had passed an order stating that the 
judgment-debtor had failed to pay 
up the money as compromised and 
that the sale be confirmed and the 
execution case dismissed on part satis¬ 
faction. The Court further dismissed 
the Miscellaneous Judicial Case No 
42 of 1922, that is, the proceeding 
instituted by it upon the application 
of the judgment-debtor under Order 
21. rule 90. The result of the 
order of the Subordinate Judge has 
been that the sale h confir.med. 

Aggrieved by the order of the Sub¬ 
ordinate Judge, the judgment-debtor 
appealed to the District Judge who, 
by his order of the 6fc i January 1923, 
remanded the case with directions to 
dispose of the application of the 
judgment-dobtor of the 27th October 
1922 after taking evidence. 

Mr. Mitri on behalf of the decree- 
holder contends that this order of the 
District Judge is without jurisdiction, 
inasmuch as no appeal lay to him 
from the order of the Subordinate 
Judge passed on the 25th October 1922 
Mr. Mitra says that the order of the 
Subordinate Judge was passed on 
compromise and therefore no appeal 
lay from that order under S 96, clause 
(3) of the Code of Civil Procedure, 
The judgment-debtor’s contention is 
that the order of the Subordinate 
Judge was passed in contravention 
of the compromise, inasmuch as he 
had tendered the money on the 25th 
October well within time fixed by the 
terms of the compromise for payment 
of the same. If this contention U 
correct, S. 96 of the Civil Procedure 
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Code can in no case apply. That 
section would also seem to be inappli¬ 
cable inasmuch as it is restricted 
to suits only and cannot be extended 
to execution proceedings.. Heliance is 
placed upon S. 141 of the Code which 
says that the procedure laid down in 
regard to suits shall be followed, as 
far as it can be made applicable, in 
all proceedings in any Court of Civil 
jurisdiction. The history of the 
legislation has been fully summaris¬ 
ed in Mulla*s (now Hon’ble Mr. 
Justice Mulla) Code of Civil Pro¬ 
cedure, 7th edition, page 307, The 
section corresponds to S. 647 of the 
old Code of 18s2, and the conflict bet¬ 
ween tie different High Courts of 
Calcutta, Allahabad and Bombay was 
set at rest by an explanation being 
added to the section excluding the 
application thereof to execution pro¬ 
ceedings. The Privy Council decision 
in the case of Thakur Prasad v. 
Sheikh Fakir^ullah (1) construed the 
section as it then stood, without the 
explanation, as being confined entire¬ 
ly to original matters instead of to 
suits. The present S. 141 has taken 

advantage of the discussions in the 
authorities quoted above and is word¬ 
ed in sujh a manner as to leave no 
manner of doubt that it is confined 
entirely to proceedings in original 
suits. We are, however, relieved of 
the question in view of the fact that 
the judgment-debtor’s application was 
under Order il rule 90 to set aside 
the sale and that the result of the 
order of the Subordinate Judge of the 
25th October 1922 has been to dis¬ 
allow the application and to con¬ 
firm the sale* The Code expressly 
provides for an appeal from such an 
order: vide Order 43 rule I (j). 
Therefore we have no hesitation in 
overruling the contention of Mr. 
Mitra and in holding that an appeal 
properly lay to the District Judge. 

Upon merits also we have no hesita¬ 
tion in holding that the view taken 
by the learned District Judge is cor¬ 
rect and that the judgment debtor is 
entitled to have the allegations made 
by him in the petition of the 27th 
October 1922 fully investigated and 

(1) [1894] 17 All. 106-22 L A. 44— 

5 M. L. J. 3—6 Sar. 526 (P. C.) 


that if his allegations be true he acted 
well within the terms of the compro¬ 
mise petition, and the sale should 
have been set aside. 

In the result, the appeal and the 
application are dismissed with costs 
which will be calculated according to 
scales for appeal. There will be no 
separate costs in the application. 

Foster, J.—I agree. 

Appeal dismissed. 
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Mullick: and Bucknill, JJ. 

Suka Raut an I Accused— 

Appellant. 

V. 

Emperor —Opposite Party. 

Death Ref. No. 15 of 1923, Or. App. 
Nos. 92 of 1923, with (T. Ref No. 2 
of 1923. Decided on 27th June 1923 
from the decision of the S. J., 
Cuttack, D/- 23rd May, 1923. 

Evidence Act, S. SO—Confession of co- 
accused need not completely implicate himself--- 
Substantial implication is sufficient. 

No peoeral rule can be laid down as to the 
admissibility of confession against co-accused 
and each case must be decided on its own 
facts. All that is required is that the con- 
fe»» 9 ion should substantially implicate ita 
maker in regard to tlie crime with which he 
and his co-accused are charged. It is not 
necessary that there should be an adm ssion ot 
actual guilt. It is nu-.Bcient if the admission 
establishes constructive guilt. IP. 351 C. i\ 

Retracted confession ought to be viewed 
with the greatest suspicion even as ^S^tinst the 
maker himself. IP. 352 0.4] 

B. P. Jamuar —for Appellants. 

The Assit. Govt. Advocate —the 

Crown. 

Mullick, J.—The appellants, Suka 
Raut and Jhulan Raut have been 

sentenced to death for having about 

6-30 p. m. on the 15th March last 
murdered Loka Raut at Mauza Uttar- 
pratap in the District of Cuttack. 
Suka is about 30 years of ap and 
Jhulan about 25. As is usual with 

the inhabitants of Orissa Sukha went 
in search of work to Calcutta at an 
early age and came home from time 
to time on occasional visits. Three 
or four years ago he married and he 
has now a child 14 months of age. He 
last returned f'’om Calcutta one and a 
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half months before the murder. Loka 
who was 14 years of age was his 
youngest brother and was a pupil at 
a day school in Mauza Lahangapata 
about quarter of a mile south-east of 
his house. FromSuka’s statement it 
would seem that he was not on good 
terms with his father Jagu Raut. and 
that he suspected him of relations 
with his wife, and that he had been 
anxious to remove from the family 
house, On the Uth March, Suka 
lodged a complaint before the mana¬ 
ger of his zemindar (the Raja of 
Madhupur) .lUc-ging that his father 
was favouring his other brothers and 
w-is not making suitable provision for 
his maintenance. The manager sent 
a peon to Jagu Raut directing him to 
appear at his otfice on the 2;Jrd March. 
The arrival of the peon on the niom- 
ing of the 15th led to a quarrel bet¬ 
ween Suka and his father with the 
result that Suka was turned out of the 
house and ho and his wife and child 
took shelter in the house of a neigh¬ 
bour, named Bhikhari Palai. but later 
owing to the intervention of Ban- 
chanidhi Raut. Jagu relented and 
Suka s wife and laughter came back 
to the house in the course of the after 

noon. The evidencoshows that Suka 

also came back but only for a short 
time. His father was then away from 
home and Banchanidhi says that he 
saw Suka going towards his house 
about I r///r/n before sun set and told 
him that the next day he would get 
his father to pay him his fare to Cal- 
cutta which was about Rs. 4. Bet- 

Tonf"^ P- When he 
confessed to h.s father and a number 

of other villagers that he had killed 
Loka, we have no information as to 
Suka s movements except from his 
contession. 

[Here His Lordship stated the 
events which led up to this confes- 
sionj. 

(Now the case against Suka pre¬ 
sented no difficulty. His movements 
between 1 ghnri before sunset and 
9 p. m on the 15th March can only be 
ascertained frtm his confession be¬ 
fore the Committing Magistrate. His 
account is that, after he went to his 
father’s house with his wife and child, 
he waited for some time at the house 
but was not given anything to eat. 


He then went to the Khamar and 
found Jhulan and his father there. 
With regard to what followed, I quote 
his own words : “Jhulan then said 
‘Do they not give anything to eat?* I 
said ‘No’ He said ‘You had two 
rupees with you.’ I said ‘I have 
spent a part of that money in filing 
the application; there is a balance of 
Rs. 1-3-0.’ Jhulan then said ‘wha^- 
more will you do’ your brother Loka 
has gone to Chatsai (Pathsala). As 
there is no money we shall take 
bracelets and wai.-it chain froai him 
and by that money we shall go to 
Calcutta.’ He next proceeds to relate 
how Jhulan’s father Niral also worked 
upon his feelings and advised him to 
go the following day to the zemindar’s 
Kachahri. After this he waited till 
dusk at the Khamar and saw his 
brother Loka coming from school 
whereupon Jhulun said “Pie is going 
by that road. Let us go by this way. 
Catch hold of him.’’ The confession 
then proceeds as follows: “I went and 
caught hold of his hand and pulled 
him in that Bari. There is a Sahara 
tree there which was in darkness 
then. He cried; Jhulan put his hand 
in his mouth and thrusting his hand 
from the side of his legs carried him 
to Madhei Sahu’s Bari. I took off 
his bracelets and waist chain. He 
took off his Nelis (ear rings) with the 
help of his nails. As the Fasia did 
not come out he pulled it. While he 
was taking off these articles he put 
a cloth in his mouth and pressed him 
with his knee. Loka was throwing 
about his legs. After taking out the 
Nolu and Faiza Jhulia began to 
strangle him. He was holding his 
neck I pulled out his hand and said 

He is my brother he will die, I shall 
not be able to bear it,” He said 

What do you know-you keep quite. 

we shall kill him. You are taking 
ihe waist chain and Khadu. Your 
^ther and mother will let you off. 

of theft. We 
shall kill him, I am tying his hand 

and feet; you go to the goldsmith’s 

house and come back after selling the 

Klaaduand Suta.” He tied his legs 

with a red napkin and the face with 

the old one and said “£ am now to 

11 ^ working there; I 

shall ascertain if there is work for 
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tomorrow. You go to the Bania’s 
house; I shall come back just now. If 
I shall see that he is dead then alright, 
otherwise 1 shill throw him into the 
well.” I went to the Bania’s house 
and he to the Khamarparh. When I 
went towards the road my conscience 
pricked me (or I felt uneasy) I 
thought, why should I kill him I 
came back and untied the leg and was 
about to untie the face when Jhulan 
and his father arrived. I put off the 
cloth from the mouth and raised him 
and made him sit. He sat ani Nira 
Raut said ''Why did you make him 
sit?” Let us kill him.” I said no, 
we shall not kill him Ho .said Sala 
what do you know ? I married two 
wives I killed the first wife. As soon 
as she died I put some Torani (rice 
water.) All knew that she died of 
Maidan (diarrhoea or cholera): who 
could know that ? Did the police 
catch me-We shall kill him in the 
same way. Don’t te 1 this to any 
one.” I was driven out, I fled away 
keeping my eye^ over them at times. 
I went to a distance and from thence 
I looked at them. Nira Raut and 
Jhulan said “Why are you standing 
on ? Go away.” I went Go Bania’s 
house. He said have no money. 
Then I went to Banchu Bania and 
said to him “Will you take the Khadu 
and Anta Suta," He said “Why not?” 

I then said ‘What will ^ you pay for 
each variHe said I shall pay 

II annas for each tari, let the articles 
remain here till to-morrow morning 
when you will com© and have them 
weighed and take the price. I then 
came away from that place and sat 
in the Gonda’s house. My father 
went there to call me. With him I 
came to Khamar. There I confessed 
everything. Gentlemen say that I 
stated that I killed him which is not 
so. I stated “We left him at that 
place.” 

There is no foundation for the sug¬ 
gestion that this statement was ins¬ 
pired by the appellant’s father. On 
the other hand, it is ditificult to follow 
the workings of the appellant’s mind 
and to explain his conduct, first, be¬ 
fore the villagers, then before the 
Magistrate on the ^7th March and 
then before the Committing Magis¬ 
trate on the 7th April and finally 


before the Sessions Judge on the 11th 
May. There can be no doubt that, as 
soon as ho was taxed by his father 
and his co villagers regarding the dis¬ 
appearance of Loka, he made a clean 
breast of the whole affair. This is 
proved by Jago, Dinabandhu. Kalu, 
Girdhar Narain. Dliruha and Brinda. 
The reason for this confession at 
least is clear for ho was confronted 
with Brinda to whom he had just 
taken tlie two bracelets and the waist 
chain and he evidently had not the 
presence of mind to concoct any plau¬ 
sible explanatior.. The evidence of 
Dinabandhu on this point seems to 
me to be perfectly straightforward 


and reliable. 

[The Judgment then quoted the 
material portion of the evidence and 
proceeded]:— 

While the statement before the 
Committing Magistrate is obviously 
innocent in so far as it seeks to re¬ 
duce Suka's guilt, there is, in my 
opinion, no doubt that tlie above con¬ 
fession made to tiie village s was a 
true and accurate account of the 
events that happened. From the 17th 
March Suka was in custody in Jail 
and between that date and the 7th 
April he had ample time to prepare a 
carefully considered defence In my 
opinion the skill he displayed in the 
preparation of tlic- statement of the 
latter date makes it quite impossible 
to accept the suggestion that Suka is 
a person of weak intellect and that 
he was coerced into joining in the 
robbery under the influence of a 
stronger mind- As for the statement 
made before the Sessions Judge about 
a month later, it clearly bears evi¬ 
dence of both malice and cunning. 
There is no evidence whatsoever that 
Jagu Raut, the old man, was carrying 
on an intrigue with the appellant’s 
voung wife, and as for the suggestion 
lhatJagu Raut killed his own son 
who was the youngest child and the 
favourite of the family, not only is 
there no evidence but the motive is 
wholly inadequate. It seems that 
years before the occurrence there 
was criminal case about a fence bet¬ 
ween Jagu Eaut and Nira which was 
Tomproml^ed and that, shortly before 
the oocurrance. Nira had beaten one 

of Jagu Raub’s sons in the course fo a 
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quarrul about a boundary and that 
the two families were not on Q:ood 
terms, Nira snsp^ctins: that Jagu 
had estranged Jhnlan from him. It 
further appears that Nira and.Tagu 
had not been on speaking terms for 
three op four years, but, all the same, 
these disputes and quarrels do not, to 
my mind, aiford a sutfioient motive 
for Jagu's killing his own sen in 
order to fasten a false charge upon 
Jhulan: on the contrary, the sugges¬ 
tion is that Jign was siding with 
Jhulan against Nira. At the same 
time, the statement before the Ses¬ 
sions Judge shows that Snka had a 
very lively apprenxtion of the situa¬ 
tion created by his confessions and 
that he fully realised the nejessity 
of neutralizing their effect. Tt is true 
that in his petition to the Zemindar 
on the 14th March he s«id that as he 
was not more intelligent than his 
other brothers bis father was insult¬ 
ing him in v-irious ways and was un¬ 
willing to allow him his proper share 
or to give him ac''ess to the house. 
This admission of intellectual in¬ 
feriority is counterbalanced by the 
assertion that be was earning more 
money thin his brothers, and I can 
find nothing on the record to show 
that the appell int is of such weak 
mental capacity that it would be un¬ 
safe to rely upon anything that he 
has said 

The medical evidence also cor¬ 
roborates the story lold by him. 

[f'Tere his Lordship discussed the 
mediral evidence and continued.]' 

There is yet another piece of evi¬ 
dence which corroborates the con¬ 
fessions and that is the delivery of 
the two bracelets and waist chain to 
the gobismith Banchu after the 
murder. On this point we have the 
evidence of Brinda and Banchu. It 
was possibly owing to the confusion 
following the discovery of the murder 
that Banchu was not examined that 
night and apparently the first thought 
of the villagers waste hurry Suka 
and Jhulan to the Police Station. It 
was not till the following day that 
Banchu produced this jewellery but 
there can bt- no reason whatsoever 
for disbelieving his evidence and that 
of his brother Brinda as to Suka’s part 
in the matter. Suka offered the 


jewellery first to Brinda and finding 
that Brinda had not the money he 
went to Banchu who told him he 
would keep the ornaments and give 
him the money the next day after 
ascertaining their weight. The evi¬ 
dence of Ankuri Sihu and Sura 
establishes the fact that these articl¬ 
es were made by them for Jagu and 
Jagu’s evidence shows that they 
were being worn by Loka on the dn.y 
of the occurrence. Tnere can be no 
doubt that Suka was speaking the 
truth when he stated before the vil¬ 
lagers and repeated in the Commit 
ting_ Magistrate’s Court that he rob¬ 
bed Loka of this jewellery and dis¬ 
posed of it in the manner alleged by 
Banchu, 

A point has been made that the 
evidence of the witnesses who sup¬ 
port the confession in the village 
cannot be accepted because, if Suka 
had in fact confessed, an atempt 
would have been made to search the 
wdl that night. The explanation is 
that nobody was willing at that 
hour to enter the well. The well was 
carefully gaurled the whole night 
and the discovery of the body in it 
also corroborates the confession. 
Suka’s statement both before the 
villagers and in the Committing 
Magistrate’s Court that he was not 
pr 0 <!ent when the holy was actually 
thrown into the well may be true; 
but probably ir is not. One reason 
for doubting its truth is that the body 
was weighted with a stone weighing 

about 20 seers ; as the distance from 
the place where Loka was killed, 
to the well (according to his own 
statement) was about 5 yards it 
would have been diificult though not 
impossible, for one mau to carry the 
body that _ distance and to throw it 
with sufficient care into the well so 
as not to touch the .sides; from the 
state of the body it would seem that 
care was taken to see that the head 
did not strike the brick work inside 
the well. 

I am satisfied therefore, that Suka 
was one of the persons who caused 
the injuries from which Loka died 
and I do not believe his later state¬ 
ment that he made an effort to save 
Luka. 
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The only inference that can be 
drawn from his conduct is, that from 
the outset his intention was to kill 
and even if he went away to the 
Bania’s shop to pawn tlie things after 
the assault, he had no intention of 
averting fatal consequence ; either 
Loka was dead when he went away 
or he was np-arlv dead and Suka’s 
statement to Dinah uidhu that Jhulan 
said “If I find on my rernrn that he 
is dead all right if r ot, I will throw 
him into the w< U” demonstrates be¬ 
yond doubt that Suk i made no effort 
to undo what lie had done. The 
probability is th it both he and his 
accomplice threw the body into the 
well and the absence of signs of 
drowring shows that life was then 
extinct. 

The learned Counted for the ap¬ 
pellants urges that the motive dis¬ 
closed is wholly inadequate. Now, 
the evidence nhows that Suka had 
quarrelled with his father and that he 
was anxious to leave on the I6th 
March for Calcutta. He had ap¬ 
parently no monev to pay the fare. 
He had a sum of Rs 2 ont of which 
he spent 7 annas or the petition to 
the zemindar and he had the balance 
in his possession when searched at 
the Police Station. He required 
about Rs. 4 for the Railway fare to 
Calcutta and, in my opinion, hi> 
object in killing his brother was rob¬ 
bery. There may po-»wibly have been 
some idea of revenge against his 
father also but the principal motive 
was undoubtedly to get the money. 
The total price of the jewellery taken 
is said to be a little over Ks. 25, the 
golden ornament-^, that is. the fa>ia 

f , and the two nolis which are said to 
' have been taken by Jhulan were 
worth about Rs, 1-^; Suka’s share, 
therefore amounted to about R*^. 10 
, which was ample for the expenses to 
Calcutta. So small a surn might 
seem an inadfquate motive f®^ 
fratricide, but murders have been 
committed even for less adequ^e 
motives and the insufficiency m the 
present case is not in my opinion, a 
ground for disbelieving the evidence. 

. I have already declined to 

the plea that Suka was incapable ot 
forming any intention of his own 


and was completely under the wil 
and influence of some superior mind’ 
and to my mind the crime offers no 
redeeming features Siika had been 
eartiing his own living, in Calcutta 
for l5 or li>ye:ir<. a'ul there is noth¬ 
ing to suggest that he was not fully 
capable of realizing the nature of his 
act. In these circumst inces. no sen¬ 
tence other than death will, in my 
opinion, be proper. His appeal is, 
therefore, dismissed. 

The case against Jhtilan is more 
difficult. We h<-iTe no inforTiation at 
all of his movements on the day of 
occurrence except from the state¬ 
ments of Suka and tlie first question 
is, whether the con essio/is of Suka 
can be received as evidence against 
him. It is contended that the state¬ 
ment before the Committing Magis¬ 
trate certaitily cannot be admitted 
inasmuch as Suka exculpates h'mself 
and throws the whole blame of the 
murder upon Jhulan. J ho law on the 
subject is contained in S. 30 of the 
Indian Evidence Act and if Suka’s 
statement before the Committing 
Magistrate can he regarded as a con- 
fes.'-ion then it is prrmi^sible to take 
into consideration against his co¬ 
accused. The statement is certainly 
a confession as to the rohhery. It is 
necessary that in o (i‘-r to b* capable 
of beit g taketi into ennsiderition 
against J! ulan there must also be clear 
and U' equ'vocal adnii'sion of murder? 
Various authorilits have been cited 
before us to show that, unless a con¬ 
fessing prisoner implicates himself as 
fully as his co-accused the state¬ 
ment will not be admi.ssible, the 
principlo being there is no guarantee 
that, the mak<roflhe confession is 
Hp,aking the trur.h;and reliance is 
placed upon Empress v Gannij (1) 
Empnss v. Mutu (1). In my 
opinion no general rule can be laid 
down and each case must be decided 
on its own facts. Ail that is required 
is that the confession J-hall substan¬ 
tially implicate its maker in regard 
to the crime with which be and his 
CO- accused are charged. It is not 
nec€ssar 7 that there should be an 


(1) [1878] 2 All. 444. 

(2) [18781 2 Alb 646. 
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admission of actual guilt. The ad¬ 
mission may establish constructive 
guilt and the question in the present 
case is, whether Suka’s statement to 
the Committing Magistrate, taken 
with the fact that the body was 
found in the well, would be sufficient 
to raise an inference that he and his 
accomplice had the common intention 
of killing the deceased and that the 
act which caused death was dene in 
furtherance of that intention. In rny 
opinion, the answer to this question 
is in the affir;native and therefore, 
the statement is admissible in 
evidence. 

But the prosecution are on firmer 
ground when they urge that, what¬ 
ever may be said of the statement to 
the committing Magistrate, tbe state¬ 
ment to the villagers is certainly a 
clear and direct admission of guilt 
and as such it fully complies with the 
strict rule laid down by Allahabad 
and the Calcutta High Courts. I have 
already referred to Dinabandhu's evi¬ 
dence which proved that the confes¬ 
sion was made by Suka as soon as he 
was confronted with Brinda. Jhulan 
was not present, but the confession 
has been legally proved and there¬ 
fore, it is admissible even though it 
was made in his absence. In that 
confession Suka used the words “I 
have killed him ” He also admitted 
that Jhulan had seized Loka by the 
legs, that he \Suka) had tied a cloth 
over his mouth and neck tightly, that 
after throwing Loka down in that 
state had gone to the Bania, and 
that he could not say what happened 
after. He further said that, after 
killing Loka he and his companion 
had left him tied in Madhei Bari and 
that Jhulan then said : ‘Take the 
silver ornaments to a Bania and 
sell them. Let the body remain here. 
As I had been working at the 
Khamar, I will go and see the 
Khamar people and ascertain whe¬ 
ther there is work for tomorrow. 
You go to the Bania’s house I shall 
oome back just now. If I shall see 
that he is dead, then all right, ; other¬ 
wise I shall throw him into the well.” 
There can be no doubt that these 
statements constitute a full and com¬ 
plete admission of the offence of 


murder and there is no reason why it 
should not be taken into considera¬ 
tion against Jhulan. It is true that 
this confession was partially varied 
in the Committing Magistrate’s Court 
and completely retracted in the Ses¬ 
sions .judge’s Court. It is needless 
to observe that retracted confes¬ 
sions ought to be viewed with the 
greatest suspicion even as against the 
maker himself, and in the present 
case, if there had not been any cor¬ 
roborating evidence against Jhulan, 
I do not think it would have been 
safe to convict him ; but the cor¬ 
roborating evidence is clear and con¬ 
vincing and, in my opinion, the 
learned Sessions Judge was right in 
disagrteing with the assessors as to 
its value. 

[The judgment then discussed the 
evidence regarding the ornaments 
found on the body of the deceased 
and inference suggested by the same, 
and concluded:—] 

It is unnecessary to discuss the 
evidence of the defence witnesses 
called by Jhulan. They seek to prove 
that he was working in the Khamar 
at 6-30 p. ra. but their evidence is 
inconclusive. 

The result, therefore, is that, in my 
opinion, the learned Judge was right 
in finding that Jhulan took part in 
the murder and that he had commit¬ 
ted an offence under S. 302 Penal 
Code. There are no extenuating cir¬ 
cumstances in the case. The offence 
was committed in a cruel and callous 
‘manner and with a disregard for 
consequences verging on contempt. 
In my opinion, death is the only pro¬ 
per penalty in the circumstances 

and the sentences passed by the 
learned Sessions Judge upon both ap¬ 
pellants will be affirmed. 

The appeal of Jhulan Is also dis¬ 
missed. 

Bucknill, J. —I agree. 

Appeals dismissed. 
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JWALA Prasad and Ross, JJ. 

Badri ITaram Styigh — Judgment- 
Debtor—Appellant. 


V. 


Dmrka Prasad and another—’Dw&tt- 
aolders—Respondents. 

J** -A.. Nos. 199. 207, 20tf and 212 of 
m2, Decided on 16tk August 1923, 
from the orders of S J. Gaya, D/- 10th 
June .1922 and 15th July 1922. 

Morigagfi decree—Shares of sons ar® Halle to 

«aw o» Qompromiee decree if expreeely charged 

-Reduction in decree can’t be clained on death 

V one of the sons—Subsequent lyara interest is 
Mble to be sold. 

^ decreed ex jjortc agaiost 

. morigagor and on compromise 

« J?**” • sons and the ijaradars and by the 

Wtopromiae it was expressly agreed that on 

► 5*. P^y the entire money due to the 

Ijsmtiffs the plaintifie Bhoutd be able to bring 

!?• ®ortgag«d properties to sale and realise the 
money, 

implied an agreement on 
j* P® , the sons to put their shares at the 
am^. * decree-holders and therefore 

tinted to a specification of their shares, 
j-apse or reduotiou on account of the death of 
the coparceners does not aftect the 
mortgage. The sale of the 
followei as a matter of course 
was subsequent to the mortgage. 

(P. 353. C. 1 & 2 P. 354, C. ] 

and B. K. Sinha-for Ap- 


for 


s. K. Mitra and P. K. Sinha - 

Respondents, 

Robb, J, These are four appeals 
orders of the Subordinate 
iqo 7? Oaya: Appeal No. 208 of 
tho I® directed against the order of 
^ 10th June 1922, and the other 

212 nf namely, 199, 207 and 

T 1 ^^0 against the order of the 

the The -appeal against 

that June relates to 

order which re- 

I flharA ftp fu *^®o^®e-hold 0 r to define the 
the g 1 ■ properties in 

three g ® proclamation. The other 
allowift^^®^ ® relate to the order dis- 

i jiidgmenfc objections by the 

' In ord to the execution. 

i fcioas understand these objec- 

: fafttg necessary to state a few 




niiie brought against 

' suit was decreed ex 

^924 P/45 & 46 



T. Dwaska Prasad (Robs, J.) 


parte against the father and on comJ 
promise against the sons and thel 
tjaradars. The defect in the prooeed- 
ings was that the ex parte decree 
against the father was never made 
final; but in the High Court the par¬ 
ties agreed that the name of Defend¬ 
ant No. 1, that is, the father, should 
be removed from the names ®f the 
judgment-debtors againet whom exe¬ 
cution was taken out; and conse¬ 
quently we are now concerned enly 
with the judgment-debtors who are 
parties to the compromise, that i«, the 
sons and the ijaradars. 

Now the objection to the order of 
the 10th June 1922 is that as the sons 
are of a Mitakshara joint family their 
shares are undefined and cannot be 
defined in the sale proclamation. It 
ie to be observed however that in para. 

6 of the petition of compromise which 
was entered into by the sons withowt 
joining with the father, it was ex¬ 
pressly stipulated that on failure to 
pay the entire money due to the 
Plaintiffs, the Plaintiffs should be 
competent to bring the mortgaged 
properties to sale and realise the 
money. This implies an agreement on 
the part of the sons to put their 
shares at the disposal of the decree- 
holders and therefore amounts to a 
specification of their shares. The 
shares at that time were a three- 
four:hs share. That has been adver¬ 
tised for sale and has now actually 
been sold. The order is therefore not 
open to attack in this part. The right 
of the mortgagee to put up the shares 
for sale is supported by the decisions 
of the Privy Council in Deendyal Lai 
r. Jugdeep Narain (1) and Suraj Bansi 
Koer V. Shea Prasad Singh ( 2 ). 

The other objections are against the 
order of the 15th July 1922. The first 
contention is that the debt mast be 
proportionately reduced because the 
father’s share has been exempted. But 
the decree that is being executed is 
the decree on the compromise and m 
that compromise the parties 
undertook to discharge the whole debt 


md are liable for it. 

The next objection is that one son 

las died since the mortgage decree 


(1) [1877] 3 Cal. 198 (P-C.) 

(2) [1879] 5 Cal. 148 (P.C.) 
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was passed and consequently the 
shaie ought to be reduced from tlwee- 
fourths to two-thirds. But ‘ji® 
that is liable is deUrmined o? t"® 
mortgage and after that it cannot be 
subject to lapse or reduction on ac¬ 
count of the death of one of the co- 
parceners. 

Then it is said that the Subordinate 
Judge has gone behind the decree in 
ordering the sale of the ijara interest. 
But the sale of the interest tol- 

lows as a matter of course because it 
was subsequent to the mortgage 
which is being satisfied. 

The last objection was that the exe¬ 
cuting Court had no jurisdiction and 
that the execution ought to have been 
taken out in the Court of the second 
Subordinate Judge and not in the 
Court of the third Subordinate Judge, 
as was done in the previous execution. 
Whatever may have been done in the 
previous execution there is no doubt 
that the present execution has been 
brought in the proper Court because 
it relates to a pargana which is with¬ 
in jurisdiction of the third Subordinate 
Judge. And the previous execution 
case was transferred to the Court of 
the third Subordinate Judge by the 
order of the District Judge to whom 
this pargana had been assigned and 
therefore the present execution case 
was properly brought in that Court. 

These were all the objections that 
were raised and they must all be over¬ 
ruled. The appeals are dismised with 
costs. 

Jwala Prasad, J,—I agree. 

Appeals dismifisctl. 
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Bucknill, j. 

Farsotam Das —Petitioner. 


v. 


Firm Jangli Sao an't another —Oppo¬ 
site Party. 

Provincial Small Cause Courts Act S. iS — 
.Revtfton allowed where piaintiff's evidetice 
is not fully considered. 


Where oa the face of the Small Cause CourVs 
deoieion the evidenoe of the plaintiff baa not 
been aufiioiently oonaldered and the suit ii die- 


revision. 

.^ulwant Sakai for Sunder La/—for 
Petitioner. 

Bimola Cho-ran Sinha-'lov Opposite 
PaTty. 

Bucknill, J.—This is an apoUcation 
made under the provisions of S_2o 
of the Small Cause Courts Act. The 
matter is a very trifling one but the 
circumstances are perhaps somewhat 
unusual; and, although it is with very 
great reluctance that this Court inter¬ 
feres with the fin lings of a Small 
Cause Court yet there are occasions, 
and this may be one, vhen it seems 
to be that one should do so 

The circumstances are extretnelj^ 
simple. The plaintiff claims some 
money for goods sold and delivered. 
The articles sold were cloth. Theplain- 
titf says that defendant has signed^ 
account-rendered statement in a bahi 
and he produced this bahi himseu 
purporting to have been signed by the 
defendant in the manner indicate 
showing a balance in hw (the plain¬ 
tiff’s) favour of between throe ana 
four hundred rupees. The defendant 
however, denies his signature 
bahi and seems to have been able to 
sitisfy the Judge to that effect by 
showing 10 the Judge certain sign®" 
tures which are admitted to be hj 
own and that the signature on the 
bahi was unlike these genuine 
tures of his ovn, and thus persuide 
the Judge to come to the conclusion 
which he did that the plaintiff had no 
succeeded in proving his case satis¬ 
factorily. But in his decision it cer¬ 
tainly would appear that the S n® 
Cause Court’s Judge had accidentaU/f 
perhaps, omitted to consider the evi¬ 
dence which was adduced by the pl** * 
tiff in support of hU allegation ^ ^ 
defendant had in fact put his 
an account-rendered showing th® b® * 
ance, which I have already mentions t 
in his favour. The plaintiff, aocoi^ 
ing to the record, examined two ^3 
nesses. The first of these was 
olear as to the position ; he says 4®“' 
nitely that the defendant, 
years ago, had signed this 
(the witness’) own presence. 
way the evidence of the 
strongly corroborated. Now the Sm 
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Oause CDurbs Julga in hUsunmiry 
■of the evidence states that the pUia- 
itiff eximined one witless only wao 
had said that the defend int had signed 
*the aoknowledg.nent. A-pparently the 
■Small Caust; Courts Judge must hive 
■overtiolced the fact that in adiition to 
dihe vitness, the gist of vhosa testi- 
niDny I have already giveni there was 
another witness, who also deposed that 
ithe defendant in fact signed the bahi. 
It would seem from the fait, that the 
‘Small Cause Court’s Judge merely 
states that the plaintiff had called but 
•one witness who simply said that the 
•defendant had signed the bahi in qa«3- 
iion, that he was referring to the 
second witness an I had by mistike 
•over-looked the fact that there w is a 
fariiDre imoortant witness vho hyJ 
teen called on behalf of 'the plaintiff 
And who had stated definitely that the 
feahi had signed b/ the defeidint 

And in hts (that witness’) own pre¬ 
sence. The position, therefore of the 
piaintiff was ininitely stronger than 
'Would appeir from the expressions 
'wh'Ch are used in Small Cause Court 
-Judge’s Jejision. t think that on the 
face of the decision, the evidenie of 
the plaintiff has not been sufiiciently 
considered. I should be loth to come 
to any conclusion upon the matter 
myself t think this is an instance in 

which it is necessary that the powers 

i of this Court should be exercised and 
that the case should g) back for re¬ 
hearing preferably not before the same 
Small Cause Court Judge who has 
already dealt with the matter. The 
oo ts wdl abide the event. 

Cisi* reman led. 


(o) P. O.Sl R. 91—Purcha.<e of 

prop, .••/</ it}, dffectiih' tille cannot he sft aside 
if It ' fr-i 1 1 omi-tii'Hi i>,t decrcC'holdtr's p<trC 
IV pr n r i. 

Uoiler Order 'Zi R'ile 91 the purchaser 
decree-holder i 0 eseoutioa of a decree has the 
right apply to the Court to set af.ide the 
sale o i the grouni thit tho judgmeat debtor 
h id :>o 9 .ileahle iatorest ia the property sold. 
Ordinarily when the mitter has [jaased tbo 
dorn i^n of oaiitraet ta the donuin of sale tho 
P'jrchiser oao o 1 y have tie sale set aside on 
tbo grouil that there was some fraudulent 
niisrepreieatatioi oQ tho part of tu? decree- 
holder But i3 luliJi a Silt lies for setting 
aside the si’o o 1 .be groaoa that the vendor 
had no sileible iuterest lu the property, 4l 

l. C. 9M aiidjB. 23 Foil. However i^ a 
purchase* has biught a property the title 
as to which is defective or if he hai been 
raialei oq accoiat of fraud or omissioa on 
the pirt of tne decree-holder is open 
to httm to seek his remedy as tho law 
allows. But there is no reasoa why a. 
Court ihoiili iutarfere on behalf of the auctfon 
pureba «or and set aside the sale simply because 
an auction purchaser lias bought a had titlo. 

Every man b jys at an auction sale with hi» 

eyes ope 1 and the gsaeral priuoiple, that an 
auotioQ purchaser cannot attack his o wn pur¬ 
chase eicept on the ground that the judgment 
debtor had no saleable interest in the property, 

m. ,t»p.iy.3P.L.;. 516 p 35 , 0 „ 

% {*>1 Hi ti l Lac — Ri'Uqious ('ndo.oment — 
Bt>rr.)-tig f'C'hft’iding mihunt's the 

e id ^cnir d i$ fif m’ci'ssity. 

Mahantb of an endowment is tbs proprietor 
of the properties although he holds toe pro¬ 
perties m trust. 26 C. W. N. 537 Foil. He has 
very large administrative powers over tha 
affairs of the Asthal and undoubtedly he has 
power to sell or mortgage the property in case 
of need or for the benefit of the Aithal. Money 
borrowed to defen i the t tie of a Mahant is 
money borrowed for legal necessity. IP 357 C 2i 

Purn^nlti W^iirain Sinfjh, Ifare^h 
Chatidra Sinna an i \ilai Oh. Gkosk 

for Appellant. 

Siva N^anilan Riy, Ram Prasal and 
Dinesh Chandra Turm;—for Respon- 

/I on t.Q 
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Das and Buoknill, JJ. 

fCeimr Nath Gosnka —Appallant. 

V, 

ikanth Ji jt^ Nath C>as an I 
Respondents. 

F. A. No. 250 of 1919 and 11 of 1920, 
Baoided on 7th December 1922 from 
the decision of Sub. J. Monghyr, U/- 
^th September 1919. 


Dai, J.—0.1 the 8th September 1393 
Mahanth Jagar Nath Das who was 
the head of Sujt Asthal died and on 
his death Siaram Das took possession 
of the Asthal, and of the 
appertaining thereto On the lUtn 
January 1899 Mababir Das, claiming 
to be the disciple of Jagar Nath ms, 
instituted a suit against Siaram 
in the Court of the Subordinate Judge 
of Monghyr for a declaration of his 
title to and for recovery of posjesmon 
of the properties appertaining to Suja 

Asthal. On the 2.3rd September 1899 
a Receiver was appointed to taka 
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charge of the properties apptrtainiDg 
to the Asthal. Siarant Das was thus 
deprived of all mtaus either of sup¬ 
porting himself or of defending the 
suit. He tberefere borrowed money 
from Baijnath Goenka on certain 
ekraniQiHQS. Baijnath Goenka is 
represented in these appeals by Kedar 
Nath Goenka the defendant appellant. 
Siaram Das borrowed money, as I 
have said from Baijnath Geonka to 
defray the expenses of the litigation 
which had been commenced by Maha- 
bir Das. Mahabir’s suit was dismissed 
in the Court of the first instance, but 
on appeal the parties entered into a 
compromise by which each admitted 
the right of the other to he the 
Mahanth of the Asthal and they 
agreed to divide the income of the 
Asthal in equal shares. In 1903 
Baijnath Goenka instituted a suit 
against Siaram Das and Mahabir Das 
■for recovery of over a lac of rupees 
on the foot of the ekrarnamas which 
had been executed by Siaram Das in 
his favour. This suit was suitNo. 500 
of 1903. He got a decree for Rs, 
22,073 in the Calcutta High Court as 
against Siaram Das, his sui^ against 
Mahabir Das being dismissed. In 
1907 Baijnath Goenka commenced 
execution proceedings against Siaram 
Das. Some of the properties apper¬ 
taining to the Asthal were put up for 
sale and were purchased by the plain¬ 
tiffs in these suits. Mahinth Jagar- 
nath Das plaintiff in Suit No. 477 of 
1918, purchased the properties set out 
at the foot of his plaint for Rs. 6,476 
*nd Bikramajit Singh, plaintirt in 
SuitNo. 408 of 1918, purchased the 
properties set out at the foot of his 
plaint for Rs. 4,525. These purchases 
were on the 18th and 2lst of January 
i908. Siaram Das then applied to the 
Subcirdinate Judge of Monghyr for 
setting aside the sale under the pro- 
yisiohs of S. 311 of the Code of Civil 
Procedure. The learned Subordinate 
Ji^dge on the 11th May 1908 set aside 
tl^e sale. The plaintiffs thereupon 
applied to the Court for refund of the 
puichase money. Baijnath Goenka 
'^objected, as he had filed an appeal to 
fea feigb* Court against the order of 
learned Subordinate Judge setting 
asMe^the sale. The plaintiffs under- 
to redeposit the purchase money 


in case the order of the learned Sub¬ 
ordinate Judge was set aside ott 
appeal. On that undertaking being 
given they were permitted to with¬ 
draw the purchase money from the 
Court. During the pendency of 
Baijnath Ooenka’s appeal in the High 
Court a auit was instituted in 190t 
under the provisions of S. of the 
Civil Procedure Code for removal of 
Siaram Das from the Mahanthship of 
liuja Asthal. On the 30th September 
1910 the learned District Judge of 
Bhagalpur by his decree removed 
Siaram Das from‘the Mahanthship ©f 
the Suja Asthal. The effect of thi* 
decree was to put Mahabir Das U 
sole possession of the Asthal proper¬ 
ties. Siaram Das appealed against 
the judgment of the learned District 
Judge of Bhagalpur to the Calcutta 
High Court and on the 28th May 1912 
the Calcutta High Court dismissed the 
appeal of Siaram Das. Baijnath 
Goenka’s appeal against the order of 
the learnei Subordinate Judge of 
Monghyr setting aside the sale came 
up for hearing before the Calcutta 
High Court on the 4th February 1913. 
The Calcutta High Court set aside the 
order of the learned Subordinate Judge 
and remanded the case for trial by 
the Court of the first instance. On 
remand Siaram Das, having no further 
interest in the Asthal properties, did 
not appear to support the application 
for setting aside the sale. The 
application was accordingly dismissed 
for default and in duo course the sales 
were confirmed: Baijnath Goenka 
thereupon applied for an order direct¬ 
ing the plaintiffs in these actions to 
deposit the purchase money in Court 
in terms of their undei-taking. The 
plaintiffs objected but their objections 
were disallowed on the 28th July_l91< 
and they were directed to deposit in 
Court the sums withdrawn by them 
with interest from the date of th® 
withdrawal. They appealed to thi^ 
Court and their appeals were dismis¬ 
sed on the 27th May 1918. 

These actions were then bro* 
ught on the 28th August 1918 for * 
declaration that they were not liabl© ^ 
to deposit the purchase money ^ 
Court on the grounds first, that th® 
properties sold at the execution sal® 
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were dehuttmr properties and that Sia- 
Tam Das bad no right to transfer them 
and that the plaintiffs as purchasers 
have acquired no title in them, second¬ 
ly* that Mahabir Das, the present 
Mahanth will not allow the plaintiffs 
to take possession of those properties, 
and thirdly that as Baijnath Goenka 
omitted to notify the encumbrances 
of Dalip Narain Singh subsisting on 
the properties purchased by them he 
was guilty of fraudulent eoncealment 
and that he ought not to be allowed 
to conapel the plaintiffs to deposit the 
purchase money in Court. The learn- 
oi Subordinate Judge has come to 
the conclusion that the title in the 
Asthal properties did not pass to the 
plaintiffs at the auction sale and he 
has accordingly made a declaration in 
favour of the plaintiffs that they are 
not liable to refund the purchase 
money in respect of the purchases 
made by them in execution case 
No. 427 of 1907. 

I am wholly unable to agree with 
the decision of the learned Subordinate 
Judge. I doubt very much whether a 
suit lies for a declaration that they 
are not liable to deposit the purchase 
money in Court. Under Order 21 
Rule 91 the purchaser decree-holder 
!in execution of a decree has tbe right 
to apply to the Court to set aside the 
ale on the ground that the judgment- 
ebtor had no saleable interest in the 
roperty sold. It appears to me that 
rhen the matter has passed the 
omain of contract to the domain of 
ale the purchaser can only have the 
sale set asi^le on the ground that there 
^as some fraudulent misrepresenta¬ 
tion on the part Oi the decree-holder. 

"V But it seems to be settled law in this 
country that a suit lies for setting 
*:Side.the sale on the ground that the 
Jvendor had no saleable interest in the 
property See Pro^anna Kumar Bhatta- 
•charjee y. Ibrahivi Mirza (1) and 

Ardeshir v. Vinayak Ganga^ 
■dhoT Bhat (2). It is not necessary for 
me to express a final opinion on this 
because I am satisfied that the 
plaintiffs are not entitled to succeed 
in this case. 

Tto basis of the judgment of the 
i eariied Subordinate Judge seems to be 

ID 11917] 41 J. C. 924. 

U) [1911] 35 Bom. 29. 


thi*—that Mahanth Siaram Das was a 
trespasser and never had a good title to 
the Asthal. It is in my opinion impossi¬ 
ble to support this view in t ie face of 
the admitted history of the Asthal 
from 1896 up to 1912. Siaram undoubt¬ 
edly took possession of the Asthal 
and of the properties appertaining 
thereto upon the death of Mahanth 
Jagar Nath Das. It is true that suit 
was instituted by Mahabir Das aga¬ 
inst him but that suit failed in the 
Court of the first instance and in the 
High Court it was compromised on 
the footing that Mahanth Siaram 
Das had a good and valid title to the 
Asthal, Siaram Das himself admitting 
that Mahabir Das had an equally 
good and valid title to the Asthal. 
After the decision of the Calcutta 
High Court in the suit instituted by 
Mahabir Das against Siaram Das, 
Siaram Das remained in undisputed 
possession of the properties until he 
was removed by the decree of the 
Court in 1912. No body seems to have 
questioned his right to be the Mahanth 
of the Asthal, In fact the suit which 
was filed under the provisions of S. 92 
of the Code of Civil Procedure admits 
by implication that he was rightfully 
in possession of the properties as tbe 
Mahanth of the Asthal. In ray 
opinion it is impossible to hold that 
Siaram Das was a trespasser and was 
not rightfully in possession of the 
Asthal. 

That being so it is necessary to 
consider whether Siaram Das had a 
valid title at any time to convey the 
properties. Now the Mahanth of an 
endowment is the proprietor of the 
properties although he holds these 
properties in trust. This is how Judi¬ 
cial Committee has described the posi¬ 
tion of the Mahanth in tbe recent case 
of Sri Vindya Varuthi Tkirtha Su^ami- 
gal V. Balusami (3). 

The Mahanth of an establishment] 
has very large administrative powers 
over the affairs of the Asthal and 
undoubtedly he has power to sell or 
mortgage the property in case of need 
or for the beoc^fi't of the Asthal. That] 
being so it is impossible to maintain 
that he has uo saleable interest in the 
property. Apart from any other 
consideration, when the facts in 

(3) 1922 P. C. 12^ 


1924 PXti ar 


358 Kedar Nath v. Jagar Nath (Das, JJ 


connection with Baijnath Goenka’s 
loans are examined it mu^t follow 
that there was a legal necessity for 
those loans. As I hare said before, 
directly after the institution of the 
suit by Mahabir Das a Receiver was 
appointed to take charge of the pro¬ 
perties appertaining to the Asihal. 
Siarani was accordingly deprived of 
all me?.rs either of supporting him¬ 
self or of defending the suit. It was 
absolutely necessary for him to raise 
a loan in order ta defend his title 
against the hostile attack made on t 
by Mahacir Das. It was in these 
circumstances that Baijnath Goonka 
lent him the money and in m" opinion 
it is impossible to say that there was 
no legal necessity in respect of tbo«e 
loans. The ca<e f Shanh-ir 
SK'anii V. (4) is decisive 

on this point. That vas also a case 
where an attack was n.ade on the 
title of one \‘idya Shardcar who held 
the Math properties. Vidya Shiinka^' 
borrowed money in order to maintain 
himself and to defend the suit brought 
against him. Sargent C .1. came to 
the conclusion that a loan effected 
under «u;h circumstances to meet the 
exigoncios of the presiding Swami and 
to • ro.store tranquility to the Math 
would according to the custom and 
usage of the Math be regarded as 
properly contracted. 

This case was cited before the 
learned Subordinate Judge, but he 
thought that the case did not apply 
because it was not shown first, that 
Mahanth Siaram Das was a real 
Mahanth of the Suja Asthal, secondly 
that the loan was bona-fiik’ advanced 
tor defending his title and thirdly, , 
that Baijnath Goenka in pood faith 
believed that he was advancing the 
loan for the interest of the Asthal. 
So far as the fir.st ground ii concerned 
I have dealt with it fully, There is no 
sort of rea.son for holding that 
l^ahanth Siaram Das was not the 
Mahanth .of the Suja Asbht^l. .So far 
as‘the second point is concerned the 
loan was undoubtedly {taken in order 
to enable Siaram Das to defend his 
iias against the ho^til^.; ijt'tack 
made on it by Mahabir Das. That 
was held in the suit between Baijnath 


Goenka' and Mahanth Siaram Das»’ 
and so far as the last point is concer¬ 
ned upon the finding that Eaijnath. 
Goenka did advance the money in* 
order to enable Siaram Das to defend- 
his title as against the attack made 
on it by Mahabir Das there is no¬ 
reason to doubt that it was advanced' 
in gooi faith. No doubt Baijnath- 
Goenka stipulated that be would 
receive over a lac of rupee? in return 
for the money which he spent on behalf 
of Siaram Das, but then he did njt get 
a decree for the sum which he claimed 
in the action against Siaram Das.- 
His decree was for the sum actually 
expended by him in defending the 

title of Siaram Das with reasonable 
interest uoon the money so expended 
by him. There is in my opinion no 
reason to doubt that the money was 
bo 7 i>tfi<l( advanced by Baijnath Goenka 
in order to enable Siaram Das to 
defend liis title. The case of Boja 
P-ary Mohan Mc.okeryp v. Karendra 
Nal-! Mookrrjci' (5) is directly in point- 
If there was legal necessity in respect 
of the loan, it rnu^t follow that Sia- 
ram Das had a good title to convey 
the properties and if he could convey 
the properties voluntarily those pro¬ 
perties can be seized in execution of a 
decree which was properly obtained 
by Bdijnaih Goenka against Siaram 
Das for a debt which was properly 
incurred by Siaranv Das. In my 
opinion the plaintiffs in these f-oDpos- 
have acquired a good and valid 
to the properties by the purchase 
made by them and they were no 
entitled to have a declaration tna 
they are not liable to deposit the pur¬ 
chase money in Court. 

% 

So far as the other point is con¬ 
cerned, namely, that there was 
fraudulent concealment or: the part or 
Baijnath Goenka in so far as he did 
not notify the encumbrances of DaUl^ 
Narain Singh the judgment of the 
learned Subordinate Judge is in favour 
of-the^appeliant. It appears from th® 
judgment that Baijnath Goenka did 
file a petition in the previous 
tion case which was Execution Gas 
No. 668 of 1905 notifying the encuro-- 
brances affecting the properties, a 


(4) [188519 Bom. 422. 


(5) [1905] 32 Cal. 582. 
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is quits traa thitbho sale procUma- 
tion did not sot out these encum¬ 
brances, but it is impossible to \ipbolii 
the contention of the nlaiiUitfs that 
there was fraudulent concealrne. t on 
the part of the decree holler The 
case of Khctro Mohan Dtif a v. S\Ui'ikh 
Dilawar (6) is oonciusire oii this point. 
This Court in th\t case held that how¬ 
ever if a purchaser has bought a pro¬ 
perly the title as to which is defec¬ 
tive or if lie has bean mided on 
account of fraui or omission on the 
part of the decree-holder it is open to 
him to seek his remedy as tlie law 
allows. But there is no reason why 
a Court should interfere on beliilfof 
the auction purchaser and set aside 
the s.xle simply because an auction 
purchaser his boa 2 :ht a had title. 
Mullick an 1 Thornhill, J.T., in deliver¬ 
ing the judgment of the Cou t pointed 
out tliat every min buys at an 
auction with his eyes open and he 
general principle lhat an auction 
purcha-^er cannot attack his own 
purchase except on the ground that 
the judgment debtor had no saleable 
interest in the property must apply. 
•*In my opinion the decree passed by 
the learned Subordinate Judge in this 
case cannot be supported. I would 
allow the appeal and set aside the 
judgment and the decree passed by 
the Court below and dismiss both the 
suits with costs in both the Courts. 
The auction purchasers must forth¬ 
with deposit the purchase money in 
Court with interest at six per cent, 
from the 1.0th V[ay 1913. that being 
the date when the sale in their favour 
was first confirmed. 

Bucknill, J-—t agree. 

Appeal allon^-d. 

(6) [1918] 3 P. L J. 516. 

• I — 

« 1924 P.\rNA 359 

Jwala PRasvD and Ross. JJ. 

Mt, Waji-hun-nissa Begam —Defend¬ 
ant-Appellant. 

' V. 

% 

Valmiki Sahay and others‘-Bla.in- 
tiff . & Defendant—Respondents. 

F. A. No. 255 of J1919, Decided on 
December 19c2j from the decision 
of iSub. J. • Igt Court, Muzefferpore, 
P/r26th April ,1919. . 


(a) Evidence Actt Ss.OS, and 97-^Eiidcnce 
iilliin rd t>i correct mi--<di‘scription. 

Whore property mortgaged was wroDgly 
written in t!»e bend as Tou^i No. 1 in place of 
Tou<:i No. V. 

field : that the plaiutitl in a suit to enforce 
tlie in)rt’^a i© can adduce evidence to show 
that there w,is niisdescrijition. (P 361 C 1] 

♦ T, P. Ac>, S. 11 { 3 )—Projhrtyicr<iitijli/ 
(t<‘<:rib<: I ]u€"f !r I'i'ifrret’-i (»/•.■ n-d* pro- 

ti Cti i. — C<riir,irf 

Where tlio description of property in a mort¬ 
gage deed was clearly raistaken. 

ffcli, that s'.ibsepieit trangforeoi of the 
correct property from mortgagor are m much 
bound by tue mortgage as tt'e niorigago' him¬ 
self. [P 361 Cl) 

('-•) T.P.A'', S. Z—Ri'ji.-iirdlioii "f (.-rt jr 

tr-i'i.-if' >' ‘On-nnus t" n 'iniicv to sub.<vquv.it ti 'Oi'-- 
J\ rvi -i. 

In order to bind the subseiiuent sranjferees 
with a prior lien, the law of registration has 
been puactod so that the suosequent trnns- 
fere?8 may have an opporconity to ascertain 
whether the property transferred to them is 
subiect to any prior eacumbrance or not; 
and ojce that prior encumbrance is effected by 
means of a registered document the subseipient 
transferees are presumend to have notice of the 
same and are it law bound by it. fP 361 C 1] 

Saiij>7l N'and and G-cinga- 

dhir Oas—for Appellant. 

Parnieshwar Deyal and Jwluhans 
Saha/j —for Respondents. 

Jwala Prasad. J. — This a^ppeal 
arises out of a suit to enforce a mort¬ 
gage. The defendant No. 6 Mt. Bibi 
Wajihunnissa of the second party is 
the appellant before us. One of the 
mortgaged properties was described 
in the bond as bearing Tauzi No. 
9907. This .was mauza Sherpore Chak 
MakHan alias Sherpore Ramnath 
Chakla Garjaul, Pergana Disara 
extent of share 5 annas, Thana 
Mahui, Registry Office Mahua, 
Division Hojipore, District Muzeffer¬ 
pore. The plaintiffs stated that the 
aforesaid tauzi number was inserted 
in the document by the mistake of 
the scribe and tbe^correct tauzi num¬ 
ber of the village was 6607, that the 
mortgagors defendants, Nos. ! and 2 
of the first party had no other pro¬ 
perty under Tauzi No. 9907, and that 
the defendants Nos. 6 and 7, who sub¬ 
sequently purchased the property, had 
information of the mortgage of the 
plaintiffs. The plaintiff therefore 
claimed that in thejdecree the correct 
Tauzi No. 6607 should he mentioned. 
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The defendant No. 6 obtained this 
property by virtue of a deed of gift 
dated the 30th of October 1914 execu¬ 
ted by the defendant No. 7, who had 
purchased it by a sale deed, dated 
the 14th of November 1912, from 
one Mrs. Allen Clement. Mrs. Allen 
Clement purchased the property from 
the defendant No. 2, the awner of the 
property in question. The defendant 
No. 6 stated in the written statement 
that the property mortgaged was 
described in the bond of the plaintiffs 
as bearing Tauzi No. 9907 and hence 
the plaintiffs are not entitled to sell 
the proprietary interest in Touzi No. 
6607 which was purchased by her. 
She also denied any knowledge of the 
plaintiffs’ mortgage before she obtain¬ 
ed the properly under the deed of 
gift of 1914. She took other pleas 
and her case is stated by the learned 
Subordinate Judge in the following 
words:—“The defendant No. 6 alleges 
that the bond is without considera- 
tion and contends that it is barred by 
limitation and she further contends 
that the claim for interest is uncons¬ 
cionable and her learned Vakil con¬ 
tends that plaintiff No. 2 has purcha¬ 
sed for Rs. 3,500 only, so he cannot 
recover more.” 

The defence taken by the defen¬ 
dants Nos. 3 to 5 need not be set forth 
inasmuch as they do not contest the 
decree passed by the Court below. 

Upon the pleas taken by the two 
sets of defendants the Court below 
framed the following issues:— 

(1) Whether the plaintiff has any 
cause of action. 

(2) Whether the suit is barred by 
limitation. 

d'fced the 

19-12-14 set up by the plaintiff was 
executed by Mr. R Brown and for 
consideration. Is it bona fide tran- 
saction ? 

(4) Whether the mortgaged pro¬ 
perties are liable to be sold *? 

(5) Whether the plaintiff is not 
owner or purchaser of the bond in 
suit’*? 

The Court below decided all the 
aforesaid issues in favour of the 
plaintiffB and gave a mortgage decrev 
directing the sale of the mortgaged 
properties in suit. It also directed 
that the Tauzi number of the pro¬ 


perty No. 1 Sherpore Chak Mak- 
han alias Sherpore Ramnath, be 
corrected and the correct number 
6607 be given in the decree. The 
appeal by the defendant No. 6 
is directed against this part of 
the decree on the principal ground 
that the Court below was wrong in 
directing that the Tauzi number of 
the property in question should be 
described in the decree as No. 6607 
and that the Court below should have 
released the property No. 1 entirely 
from the decree. 

It has been argued befere us that 
the property purchased by the defen¬ 
dant No. 6 was not subject to the 
mortgage of the plaintiffs. On bahalf 
of the respondents it is urged that 
such a definite plea does not appear 
to have been expressly taken either 
in the written statement or in issues 
framed by the Court and that issue 
No. 4, namely, whether the mortgaged 
properties are liable to be sold relied 
upon by the appellant does not cover 
the plea in question. Assuming for 
the sake of argument that the afore¬ 
said issue does cover the contention, 
it is clear upon the evidence placed 
before us that the property intended 
to be mortgaged was that described 
in Tauzi No. 6607. The plaintiffs 
filed copies of Register D of Tauzi 
numbers 9907 and 6607; (Exts. 7 and 7 
(A). Those documents show that 
under Tauzi No. 9907 there was no 
village of the name of Sherpore Chak 
Makhan or Sherpore Ramnath and 
of that Tauzi number Mr. Brown, the 
mortgagor, was not the proprie^r* 
In that Tauzi the estate was known 
as Raghubar Sahay, and the proprie¬ 
tors were a number of persons other 
than Hfr, Brown. The Register con¬ 
taining Tauzi No. 6607 showed that 
there was an estate known as Sherpur 
Ram Nath Mander, Perganna Bisara, 
Thana Mazsfferpore of which 
Mr. Brown was a proprietor The 
sale deed Ext, 5 dated the 3rd of 
July 1918, whereby the plaintiff Na 
2 sold the mortgage in question to 
plaintiff No. 1 described the property 
as bearing Tauzi No. 6607, but this is 
of a very recent date and may not 
have much evidentiary value. Plain¬ 
tiffs* witness No. 3 ^ eposed to the 
fact that the tauzi number of the 


1924 PatBB MT WAJIHUNNIS8A T. Valmiki Sahay (JwaU Prasad, J.) 


?T T®® written by mistake as 

^607 and that 
yy07 crept into the document by a 
mistake. There can be no doubt as 
to tbe identity of the property in 
qaestion or that it was mortgaged to 
the plaintiffs unler the deed in ques¬ 
tion. The property was sold subse- 
quomtly by Mr. Brown te the predeces- 
sor-in-interest of the defendant ?^o. 

her (defendant 
^o. 6). Ordinarily, therefore, this pro- 
perty in the hands of the defendant 
No* b is subjoct to tho mortK&cro of 
the plaintiffs. 

Now, the question is whether the 
misdescription in the mortgage bond 
by giTing the wrong Tauzi number 
exonerates the property in the hands 
of the defendant No. 6 from the lia¬ 
bility of the plaintiffs’ mortgage. 
There can hardly be any doubt that 
the mortgagors could not claim any 
ezoneratioQ on the ground of the 
[misdescription of the property in the 
bond ia question. Under Ss. 95 to 97 
of the Evidence Act and the illustra¬ 
tions given thereunder, it was open 
to the plaintiffs to show what was 
the property actually mortgaged to 
them under the bond in their favour. 
In the present case they have shown 
that the property in question was 
that denoted by Tauzi No. 6607 and 
Hot by 9907 which had by a mere 
mistake crept in the descriptive 
portion of the bond and that their 
mortgagor, Mr. Brown was ihe owner 
^of the mouzah in tauzi 6607. This 
is a clear case of falsj demonstratio. 
The defendant N > 6 holding the pro¬ 
perty under subsequent conveyance 
lexecuted by Mr. Brown, stands in the 
shoes of the vendor and is bound by 
the lien created by the mortgage in 
'question. 

Now in order to bind uhe subsequent 
^transferees with a prior lien the law 
of registration has been enacted so 
that the subsequent transferees may 
have an opportunity to ascertain whe¬ 
ther the property transferred to them 
jwas subject to any prior encum- 
ibrance or not; and once that prior 
lencumbrance is effected by means of 
la registered document, the subse- 
l^ent transferees are presumed to 
Ihave notice of the same and are in 
fla^ bound by it. It has not been 
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contended before us that the dooM- 
ment in question was not validly re¬ 
gistered and the Sub Registrar or thie 
Registrar who registered the docu¬ 
ment had ao jursidiction to register 
it. A mere misdescription of the 
nature such as is in the present case 
will not take away the jurisdiction 
of the Registrar to register the same 
if he was otherwise empowered to do 
so under the Act. Therefore the 
document in question was validly 
registered. Even if it was open to the 
defendant No. 6 in the present 
case to show that she or her predeces- 
sor-in-interest did not and could not 
know that the property was mortga¬ 
ged to the plaintiffs on aceount of the 
misdescription in the deed, in other 
words that she had no notice of the 
mortgage and that she took adl pas¬ 
sible care to ascertain and had made 
reasonable enquiry as to whether the 
property was already eneumbered or 
not, but that the misdesaription of 
the property in the plaintiffs’ mort¬ 
gage bond prevented her from disco¬ 
vering the mortgage in question, the 
question is one of fact, and should 
have been proved by the appellant. 

However it was merely suggested 
in the written statement that the 
defendant No, 6 had no information; 
but apparently, no issue was raised 
upon this plea and at the trial no evi¬ 
dence was led by the defendant No. 6 
on the point. The sole witness 
examined on behalf of the defendant 
does not even suggest that the de¬ 
fendant No. 6 was in any way misled 
by the description of the property in 
the mortgage bond and that she was 
presented from finding out whether 
it was mortgaged to the plaintiffs or 
not; no enquiry is even suggested.. In 
short there is absence of evidence on 
behalf of the defendant upon the 
point in question and tbe onus of 
proof lay upon her. The documents 
of title of the defendant No. 6 have 
not been produced in this case. We 
do not know whether in the sale deed 
executed by Mr. Brown in favour of 
Mrs. Allen Clement on the 9th of 
January 1909 it was even suggested 
that the property in question was free 
from encumbrance. No doubt a state¬ 
ment of such a nature would not bs a 
sutficient proof in itself that the 
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defendant No 6 or her predecessor-in- 
interest did not know that the pro¬ 
perty was mortgaged to the plaintitfs. 
Any how the position is that it has 
not been filed in the case. The defen¬ 
dant No. b apparently claimed exemp¬ 
tion of the property from the liability 
of the plaintiffs’ mortgage on the 
mere ground of the misdescrip¬ 
tion on the property in the mortgage 
bond. Issue No. 4, which lias been 
relied upon by the learned Vakil on 
behalf of the appellant, was disposed 
of by the Court below in the following 
terms: “Property No. 1 Sherpore Chak 
Makha(\ i-i clearly liable for the 
mortgage debt, it being the property 
of Mri Robina Brown and being 
mortgaged by her long before her son 
transferred it to his wife from whom 
defendant No. h purchased. The 
Taiixi ninnbor is a mere misdes¬ 
cription. there is no otlier pro- 
ViV[y of the same description 
belonging to Mr. or Mr.^^. Brown and 
Tauzi No. h907 being situated in 
bitamarhi Subdivision whereas Mrs. 
Brown's property is in Halipore Sub¬ 
division. The corret-.t Tauzi No (i6u7 
will be given in the decree.” This 
clearly shows that there was no 
point raised before the Court below 
as to the property in question not 
hiving been mortgaged at all to the 
plaintiffs and that the defendant No. 
6 or‘her predecessor-in-interest was 
not aware of it 

I am therefore of opinion that 
the grounds stated either in the 
petition of appeal or in the 
argument in this Court have not been 
substantiated. The appeal must there¬ 
fore be dismissed with cost?. 

It m4y be mentioned that the defen¬ 
dant No. 6 has filed in this Court to¬ 
day a sworn petition asking for 
time to produce her documents of 
title and if necessary for a remand 
of the case to the Court below for fur¬ 
ther investigaticn into the mat¬ 
ter. I do not think that sufficient 
ground has been made out by her to 
claim production of her documents pf 
title at this stage, or a remand of 
the caaei ' .. y ■ • * 

‘We therefore reject that petition. 

Ross,- J.v-I agree. 

• ' Wi .Appeal dismissed. 

‘1^ ! .W ‘ i ' ' . -- 
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DaW30*'^-MiLEER, C. j. and Jwala 

Prasad, J. 

?'fjYi h>o Prasal Saiiu —AppelUnt. 

V 

Oajft i/iar Prasad Saha—Respondent 

F. A. No. 90 of iO'iO, Decided on 21st 
Novemb'i* 1922, from the order of 
D. J. Muziffarpore, D/-2nd May 
1 ) 21 . 

(i) IVor l.< ~ Emu’fibrti i'c includK‘'< gr<i.'>t rent 
free a-ii </rant -’f zf’rut to 

Urant of Unis rent free or the z-ant of the 
landlord’s zerait land to a teiaot for the pur- 
po’ea of c ]l tiv.ation dees amount to an encum¬ 
brance. Apart from mere dealings such a» 
mortgages which create a charge upon the 
land, there are otlser deaIiDg4 which amount 
to an enca Tibrance. Anything which inter¬ 
feres with the unrestricted righvs of the pro 
prictors as they then existed would be an 
encumbrance upon the land, even the granting 
of a lease of zerait lands, that is to say the 
Und-j which the landlord is entitled to bold in 
direct posseision au'i to cultivate for bis own 
purposes, A lease of such lands granted to an 
occupier in circumstances which would give 
him a right of occupancy over the la.,d.' would 
amount to an encumbrance. (P. 364 C, 1) 

-ft (hi did P. C,.S', 47 — Rrtif.-i (ind lirrifits. 

Price or trees cut by iudzuient-debtop as 
well .ns rents collected by him after date of 
decree in a suit for p3<3e33ioc can be recovered 
in execution. [p. 364 C, 1} 

(c) did PtCf'. 11 —Unicr protest. 

Accepting a decision and acting in accord, 
auce with it under i rotest does not prevent 
its being Rcs-judirita. [P. 366 C, ij 

Kalwint S S. C. and S. S. 

Bose—foT Appellant. 

Sultan Ahma I and R. T. /V. Sahai — 
for Respondent. 

Dawson Miller, C, J. —Thi*? is an 
appeal from an order of the District 
Judge of Muziffarpur dated the 2nd 
May 1921 dismissing the appellants 
application for execution of a decree. 
The suit was instituted by the appel¬ 
lant Mahadeo Prasad Sahu against 
the respondeat (rajadhar Pr.sad Sahu 
his uncle ard others claiming parti¬ 
tion of family property. The decree 
of which execution is .nought was 
passed on the 24th ^ July ]908 and was 
the, result of a compromise between 
the parties. In the present execution 
case various points were raised an^ 

determined by ' the learned» Judge 

against the appeil^t-» In ordeij .to! 
understand how the^e points it 
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is necessAry shortly to state the his¬ 
tory of this case la the year 1901 it 
appears that a prerious suit for parti¬ 
tion was instituted by the appellant 
against the same defendants or their 
predece5sors and in that suit a com¬ 
promise was arrived at and a decree 
was passed in April 1901 dividing the 
family property in the terms of the 
compronise. Subsequently the ap¬ 
pellant sued the respondent and other 
parties claiming to set aside the corn- 
nromise and have a fresh partition. 
The suit was d:-croed in the lower 
C ourt ; there was an appeal and in the 
appellate Court after a farther corn- 
pro uise a decree was passed as I have 
already said on the July 190S. 
The question 'o: determination in 
that appeal depends principally i.pon 
the construction of the co optoinise 
decree passed on the ’’Itli July I'tOS 
in the High Court. Some of tlie pro¬ 
perties which had been awarded to the 
appellant under the proviouT decree 
were exchanged for properties which 
had been awarded by that de:r 0 f to 
the respondent Gajidliar Prasad Sahu 
each of them exchanging the proper¬ 
ties which they had received by the pre¬ 
vious decree. Cndsr the third clause 
of the decree it was provided that 
instean of certain properties mer tion- 
ed in Schedule l part t of the present 
decree which had been allotted to the 
plaintiff under the decree of 1901 the 
properties mentioned in Schedule III 
part I of the presenl decree with all 
outstanding and accruing rents and 
profits except the amount covered by 
the decrees which the defendant Gija- 
dhar had already obtained against 
any tenant be allotted to the plaintiff. 
Then further provision is mide with 
respect to other properties with which 
we are not concerned and clause 4 
says that the interchange of the pro¬ 
perties between the plaintilf and the 
defendant No. 1 that is to say the pre¬ 
sent appellant and the respondent, be 
subject to the following condition, 
that any holdings purchased from 
raifats on account of arrears of rent 
or other dues»tO'remain .^ith the par¬ 
ties who would themselves be entitled 
to the villages aocording-to this decree 
subject to one party paying, to the' 
other the purchase money as stated in' 
the sale certificates ; that the inter¬ 


change of allotments be regarded to 
have taken place from the 1st Asar of 
the current Fasll year 1315 (that is 
June 19081 agreeing with the Jst 
Assar 1316 of the agricultural year ; 
that the village piper.s, Kabuliats etc., 
of the properties exchanged between 
the plaintilf and the defendant No. I 
be delivered to e:vc!i other within 3 
mont'ij of the dvo of the dacr. e 
Then the 5th cUu-i-3 i)rov i le-« for t’la 
delivery of possession of the inter¬ 
changed properties and holdings with¬ 
in two w^elcs from the date of the 
decree. Tne 7th clause which is tlie 
only other that we hive b^en referred 
to provides that if the plaintilf or the 
defendant Mo I his .soli at a time 
when he was in possession under tlie 
decree of the 17th April 1001 any of 
the .said properties respectively allot¬ 
ted to him lie has t > pay to the other 
party the consideration money receiv¬ 
ed by sa:h .sale and if any property 
had been mortgaged or otlierwi-je 
encumbered the party mortgaging or 
encumbering it do redeem the proper¬ 
ty or otherwise indemnify the otlier 
party for any loss that the latter may 
sustain. 

The first (luostion which arises, is 
as to the properties mentioned in 
Sci.edule 1. 2, and 3 of the plaintiff’s 
petition. Those mentioned in the 1st 
Schedule .are zrraif lands which be 
tween the time of the decree of 1931 
and the decree in the present suit in 
190^ were granted hrahmottar by the 
respondent Gajadhar Prasad to a 
Kabiraj Jaisri Buat Misra in conside¬ 
ration of certain medical" services 
rendered by him to the respondent’s 
family- -That was granted rent free. 
The property in the 2nd Schedule was 
^cr(l^J■land 3 which had been permanent¬ 
ly settled by the respondent under Pat- 
ta and Kabuliafc with certain tenants 
and the property mentioned in the 3rd 
Schedule was zeroit lands settled by the 
respondents under Adbkati receipts 
and Jamabandi situated within cer 
tain of the villages which had to he 
handed-over to the appellant. Ihe 
question wit^ regard lo these proper¬ 
ties is whether the disposition of them 

madesby the respondent. was an en-, 
(umh^'a-oce in respect of which, under 
the terras of the decree which i have 
read, there would be a liability upon 
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the respondent to indemnify the ap- 
.pellanfe. The learned Judge took the 
Iview th%t the mare grant of lands 
[rent free or the g^^nt of the landlori’s 
\zerait lanJ to a tenant for the purpose 
lof oultiration could not be regarded 
I in the nature of an encumbrance. In 
I my opinion in arriving at this deci- 
jsion he was wrong. In the ordinary 
laeceptation of the term it seems to 
Ime that apart from mere dealings 
Isuch as mortgages which create a 
Ichartre upon the land you may well 
■have other dealings which amount to 
Ian encumbrance. Anything, in my 
I opinion, which interferes with the 
lunrestricted rights of the proprietor as 
[they then existed would be an encum- 
jbrance upon the land, even the grant- 
ling of a lease of zerait lauds, that is to 
Isay the lands, which the landlord is 
lentitUd to hold in direct possession 
land to cultivate for his own purposes. 
A lease of such lands granted to an 
■occupier in circumstances which 
would give him a right of occupxncy 
over the land would, in my opinion 
amount to an encumbrance. There¬ 
fore in so far as the learned Judge 
oame to the conclusion that the pro¬ 
perties mentioned in Schedules 1, 2, 
and 3 had not been encumbered I 
think he was wrong. Upon this part 
of the appeal the case muvt go b ick 
to determine the amount which the 
appellant is entitled to recover from 
Tespondent as compensation or indem¬ 
nity for the encuiib'ances created. 
That is a question of fact which will 
•depend upon the evidence produced. 

The next point which was raised 
before us was that the respondent hid 
cut down certain trees standing upon 
■the villages which had to be trans¬ 
ferred to the appellant. The learned 
■Judge considered tVat eren if there 
had been a breach of the terms of the 
■compromise, by reason of the cutting 
^own of the trees, that was not a mat¬ 
ter in respect of which the appellant 
could claim any relief in execution of 
the decree, but he would have to bring 
^ separate action in order to enforce 
hie olaim. In my opinion in arriving 
that decision he was wrong but the 
^pellant has claimed compensation 
not only for any trees which may hive 
been cut down after the date of the 
decree but also for all those which 
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were cut down between the date of 
the Ist decree in 1901 and the date of 
the present decree. His right to com¬ 
pensation depends again upon the 
terms of the decree itself. It is per¬ 
fectly elear, to my mind, that the 
appellant has no right to any com¬ 
pensation for trees which may have 
been cut down before the date of the 
present decree. Up to that time the 
parties knew exactly what the condi¬ 
tion of the properties was. T^he ap¬ 
pellant was claiming these particular 
properties in lieu of those which had 
been awarded to him under the previ¬ 
ous decree and he cannot complain 
if those properties turn out eventually 
to have less trees upon them than he 
imigined they had at the date when 
the decree was passed. But the decree 
haviag once been passed the respond¬ 
ent was bound under the tewns thereof 
to hand over property as it then ex¬ 
isted in accordance with the terms of 
the decree to the appellant anid, if 
before doing so he chose to cut down 
trees and appropriate them to his own 
use, then he was acting 'in breach of 
the obligation he was under by reason 
of the decree and was in fact com¬ 
mitting a breach of trust. From that 
time he was only im possession of the 
property in a fiduciary capacity and 
for the purpose of handing it over to 
the appellant. I think therefore that 
in so far it cm be shown that any 
trees were cut down after the time 
when the appellant became entitled to 
possession of the property the res¬ 
pondeat will have to pay their value. 

T may point out however that in the 
petition no distinction is made be¬ 
tween the trees which were out 
down before the date of the decree 
and those which were cut down 
a'fterWairds.' 'NOr indeed is It in^terms 
alleged that any of the trees were cut 
down after the date of the decree. 
What is claimed is a lump sum in 
respect of trees according to the diff¬ 
erent villages. I think that the learn¬ 
ed Judge, when this case goes back to 
him, should insist upen the appellent 
giving full particulars as far as h« is 
able of the trees which he alleges 
were cut down since the date of the 
decree, their value and thsir situation, 
that is to say the villages in which 
they are alleged to have been. The 
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respondont will then be in a position 
to know exactly what case he ha^ to 
Bkeet whereas «nder Schedule 4 aa it 
at present appears it would be impos¬ 
sible for him to do so. Any particu¬ 
lars which the respondent may require 
with regard to the nature and situa¬ 
tion of these trees, I also think, ought 
te be furaisbed by the appellant. 

The next point relates to the re- 
eovery of a sum of m^ney amounting 
to Rs. S,0S5 the value of a 5 annas 
a gandas share in Taqubpur, one of 
the villages which had to be handed 
•ver to the appellant. The appel¬ 
lant contends that although he re- 
•overad a sum of Bs. 3i0 ia a 
previous execution as the sale 
proceeds of this vilUge in accordanee 
with his rights under the decree, in 
fact he is entitled altogether in res¬ 
pect of that village to a sum of 
Rs. 3,375 after giving credit for that 
which he has already received. The 
pasition with regard to this village is 
somewhat peculiar. It appears that 
between the date of the previous 
dboree and the date of the present 
decree that village was sold by the 
respondent in execution of a money 
decree obtained against him by Abdul 
Rahman for a sura of Rs. 320. That 
sale took place on the 22ad April 1908 
very shortly before the decree was 
passed. When the appellant applied 
for execution of the decree in 1908 
he raised the point that this sale to 
Abdul Rahman, the aaction purchaser 
who held a decree against the respon 
dent was a purely collusive affair, 
that Abdul Rahman never in fact had 
any legal claim against the respon¬ 
dent, that the suit was allowed to go 
by default and that the properly was 
sold to Abdur Rahman merely as the 
creature oc the respondent and that 
although the sum of Rs. 320 was 
named as the sale price in fact the 
property never passed out of the pos¬ 
session of the respondent although 
nominally Abdur Rahman was put in 
possession. It appeared further that 
on some day in August of the same 
year the purchaser sold the property 
to one Shamsuddin for a sum of 
Rs. 367-8-0. The appellant’s con¬ 
tention was that this also was merely 
another attempt on the part of Gaja- 
dhar to defea'^t the appellant’s claim 
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by pretending to have the property 
transferred not only once but a second 
time from tbe original purchaser to a 
hhird party, whereas im truth it 
remained all along the property of 
the respondent. When this maWer 
was raised before the learned Judge 
in execution, he on the 34th Septem¬ 
ber 1908, said that the appellant must 
either accept the purchase money 
which was admittedly Rs. ;^20 reco¬ 
vered by the rijpondent, or he must 
claim and prove that the property 
had never in fact passed out of the 
possession of the respondent. What 
action the appellant actually took is 
not very clear but we do know that 
on the 4th March 1909 in the same 
execution proceedings he put in a 
petition claiming that possession of 
this property, 5 annas 6 gandas share 
in Taqubpur, should be given to him. 
That application was apparently 
refused, the learned Judge of the 
executing Court considering that the- 
petition, as he stated thereon, had no 
connection with the execution case. 
What his reasons for arriving at that 
conclusion were one cannot, from the 
materials before us, positively state. 
It may be that ke thought that thoi 
appellant was only entitled to get the 
actual sale proceeds. It may be that 
he thought the appellant could not iw 
that execution case ask that the pro¬ 
perty which bad been sold should be 
handed over to him but inust fir.st 
seek to have the sale set aside or to 
pursue the property in the hands of 
the purchasers. However that may 
be no further action was taken upon 
the decision of the learned Judge of 
the executing Court. There was no 
appeal from his decision and there 
the matter rested until the 3lst March 
J9n. whsn-the decree-holder took out 
of Court the sum of Rs. 320 which 
had been paid in as the purchase 
price of this property. It is said that 
he took it out of Court under protest 
but we have not seen any document 
which shows that that was so. How¬ 
ever that may be whether he took it 
under protest or not the fact remains 
that the decision of the Court having 
been against him, he subsequently 
took no action to try and get that 
decision set aside and he did eventual¬ 
ly take out this sum of Rs. 320. In 


MAHADEO V. GAJADHAR (D. Miller. C. J.) 


1924 Patna 


•266 Mahadeo V. GaJadhar (D. Miller, C. JJ 


the present appUcdtion he is asking 
that this matter should be re-opened 
and he alleges, and it is not disputed 

that on the 9th Kovember 1911 
Shamsuddin the purchaser from 
Abdur Rahman, sold this very pro¬ 
perty back again tD Gajadhar for a 
sum of R?. 400. The appellant again 
says that this was a purely Qctitious 
transaction Ga^dhar having been 
the owner all along, a'^d that sub¬ 
sequently in August l9l8Gajadhar sold 
this property, this time apparently a 
-genuine transaction, for Rs. 2.375. 
The appellant in his p-esent petition 
claims that the proparty n'ver really 
having passe I out of the hands of 
•Gajadharhe was entillei to it under 
the decree and that that property or, 
at all events, its real value which he 
says was Rs, 2,375 should be handed 
over to him. It seems to mo that the 
appellant has pul it out of his power 
to ask us now to re open this question 
The matter was one whiih was .sa6- 
judice in the year 1^03. It was decid¬ 
ed against the appellant and he 
accepted that decision. He was given 
the option either of accepting the 
sale-proceeds or of proving that the 
sale in fact was merely a bogus 
transaction. eventually elected 

to accept the sale-proceeds and I do 
not think that it makes his case any 
(better, even if it be a fact as he states, 
(that he took the sale-proceeds out 
jUnder protest He elected the course 
thit he would pur.-ue and he cannot 
afterwards turn round, merely be¬ 
cause 'laj^dhar has bought back(he 
property and sold it for a greater 
price, and be heard to say that the 
matter should now be re opened. So 
far as this question is conoerned I 
think that the learned Judge’s decision, 

.although he arrived at it upon a 
• dilferent consideration, must be up¬ 
held. 

The next point for our consideration 
is one which arises under Schedule 6 
of the application and relates to the 
-arrears of rent which were due at the 
"time when the decree was passed. 
■At will be remembered that by the 
terms of the decree the properties to 
which tbe appellant was entitled were 
do be handed over with all outstanding 
and accruing rents and profits except 
vthe amounts covered by decrees which 


the respondent had already obtained 
against the tenants, and delivery of 
possession was to be given within 
two weeks. The appellant’s case is 
that the arrear? of rent due at that 
time wore something over Rs. 21,000, 
that the actual rents which appeared 
to have been still out standing and 
not recovered at date when he 
got possession were Rs 10,680 leaving 
a balance of something over Rs. 
10,5'‘0 He therefore claims that the 
respondent should refund him this 
amount He alleges in his petition 
that soon after the passing of the 
decreo in the HiihC)nrt theresp-^n- 
d 3nt friu lulently \ni illegally got a 
consi.l jr ihie amonn: nf the arrear^s 
of rent realised from the tenants of 
the villigss which were allottei to the 
aopeUant and after remitting p>.*tions 
of the rent g ■)t entries made ante¬ 
dated in the Siaha in respect of the 
same and issued rsce-pt^ also ante¬ 
date 1 wish the resalt that the actual 
amount of rent shown to be still 
outstanding at the date of the decree 
was only roughly about half of what 
it ought r.a be. 0: course if the 
appellant could make ou^; tnis case he 
will undoubtedly be entitled to recover 
the balance from the respondent to 
the extent to which the respondent 
has himself improperly collected 
these rents. Wneilsiy improperly 
collected the rents w.iat T moan is 
not that ho was no: entitled to co’lect 
but th at if he did he must hold them 
as trustee for the be.ieS*; of the 
appoUant. Tnore was only a short 
time betweon the dat»of the de'.res 
and the actual date when the appel¬ 
lant got’possession and whether it 
was necessary to collect any rents 
during that time for the purpose of 
saving limitation or for any other 
reasons we do not know nor is it 
material. But if the appellant can 
make out his case then it is quite 
clear that any arrears of rent which 
ware collected in fact during that 
period must be handed over ta the 
appellant. It was cohtenled again 
with regard to this part of tbe case 
that the question was not one which 
could be dealt with in this execution 
but that a fresh suit must be brought 
to establish tbe appollant’s claim, i 
am unable to accept this view. I 
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seem to na thit uiia: tha decree 
itself the arrairs of rant were clearly 
due to the appallaat anl-if the land 
was handed orer, tha rjit hiving 
heen already colleetal. then V^Q res¬ 
pondent wha collaoted thiin '3 claarlv 
responsible under the decree to hani 
them ovap to the appellant. 

A further point with regard tothis 
part of the case was tiken, nimely, 
thit in stating the aotuil auoant 
which was due the appellant in his 
application for execution did nH 
properly state how the amount of 
arrears of rent improperly collected 
was made up. This is quite true. The 
manner in which he has done it is 
oertainly no basis upon which a deci¬ 
sion upon this part of the case can 
be based. Nor does it afford the Court 
any assistance in arriving at the 
proper amount, if any, which is due 
under this head. What the appellant 
has done is this. He says in respect 

to the properties which I had to ex¬ 
change with you. thn respondent, 
there was a sum of a. .itle o^cr Hs 

000 duo for arrears of rent. You 
told nethat the arrears of rent of 
the property which vou had to hand 
crer to me were about the sam^ sura. 
Therefore he puts down that 
the proper sum to be received, ne 
■deducts the arrears which in fact had 
been left uncnllectod, namely, Ks. 
10,680 which shows a balance of Ks. 
10,554 and this he says is the sum 
due. That of course is the pro¬ 
per way to arrive at it. What the 
appellant will have to show will be 
the actual amount that he has col¬ 
lected for arrears since he got posses- 
Sion of the property, that is to siy 
arrears due at the date of the decree, 
and the actual amount of arrears 
which were in fact then due and 
which have besn improperly collected 

bx the respondent. 

In my opinion the appeal must l>e 
allowed, the decision of the I^J^^rwt 
Judge is set aside except as to tne 

■question arising under , 

with -regard to Mauza Yaqubpur an 
the case will be sent back to the 
Lower Court to dispose of this appli¬ 
cation for execution after 
into the evidence in accordance with 
4be directions which appear in this 
judgment. I ought to add that it will 


be open to the judgment-debtor to 
raise any of the points which he 
raised in his objection and which 
have not already been disposed of in 
this appeal. There was also a 
question raisel as to the court-fee but 
tiiat dies not seem to us to arise at 
the present juncture. I think; th it the 
appelUnt is entitled to his costs of 
this appeil to the extent to which he 
had suoieeded. 

Jwala Fraud, J. —i agree to tie 
or ler proposed. 

Case reniaiitlcfl. 
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D'l'irohar Sin'jh —Appell mt. 

V. 

Run Prasad tiara Sa'ii and 
anothei —Respondtnts. 

F. A. No. 130 of 192», Decided on 
Ut December 1922, from the decision 
of S lb. J., First Court, Muzaffarpore 
D/- I2th April 1921. 

(i) Dccree’-Exeeution—Partic-'i-Purchascrs 

of itnrtgngcd properties are jroper patties, 

Purchasera of one of several mortgaged pro¬ 
perties are representatives of judgment-debtor 
mortgagor and are proper parties in execution 
of mortgage decree against the particular pro¬ 
perty though they vrere not <<) the 

mortgage suit. IP368 C21 

(h) Lint. Art. Art, ls:~~Cotttinu'itioti of pre^ 
WouN application sAo/iW be determined fr<rn 
ehnrnctvr and scope of the latter application. 

In order to entitle a decree bolder to claim 
that an application should be regarded as » 
continuation of the previous 

previous application was 
fiult or default on his part, and secondly that 
t^e latter application is -iniilar tn scope and 
character to the previous application and in 
order to determine whether an application 
may ba considered a. 

assissss 

S. a. Mitier—lor AppelUivt- 

Nir^u tTarain Sinha-foT Besoone- 
enfis. 
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Das, J. —This is an appeal on behalf 
of the decree holder and is directed 
against an order of the learned Sub> 
ordlLate Judge of Mu^affarpore dated 
tke ISth April 1931, by which the 
learned Subordinate Judge dismissed 
an execution case against the respon¬ 
dents. 

The decree-holder obtained a mort¬ 
gage decree against Babu Harbans 
Waiain Singh and his sons. The de¬ 
arie was made absolute under the old 
Oivil Procedure Code so far back as 
the 2tnd December 19Do. We are not 
oencerned in thii appeal with the first 
application for execution. In 1912 the 
deeree-holder for the' second time 
applied for execution of his decree and 
he expressly wanted to sell the pro¬ 
perty described as lot No. 4 in the 
mortgage decree. The respondent 
Babu Ram Prasad Narain Sahi and 
Babu Ram Ifekha Prasad Narayan 
Sahi intervened in the execution pro¬ 
ceedings and objected to the sale of 
lot No. 4 on the ground that they had 
purchased lot No. 4 at a revenue sale. 
The objection was disallowed and the 
respondents thereupon instituted a 
suit, being suit No. ISe of 1912 in 
Chapra for a declaration that the 
property described as lot No. 4 was 
not liable to be soUl in execution of 
t^e decree holder’s mortgage decree. 
On the 27th of November 1913 a oom- 
promise decree was passed in suit No. 
152 of 1912 by which the respondents 
as purchasers of lot No. 4 agreed to 
pay to the decree-holder Rs, 2,000/- 
on or before the :30th August 1914. 

We are not concerned with the 
third application for execution which 
was presented in 1915. The respond¬ 
ents were not parties to that exe¬ 
cution as the decree-holder proceeded 
in that application against properties 
other than lot No. 4. In 1918 the de- 
•ree-holder presented his fourth ap¬ 
plication for execution and it will be 
necessary to consider the scope and 
character of that application present¬ 
ly. By that application the decree- 
holder did want to sell lot No. 4 as 
well as two other lots of properties 
described as lots Nos. 5 and 6, he did 
Rot bring the respondents on the re¬ 
cord as parties to that execution pro¬ 
ceeding but the respondents interv«»n- 
cd in that execution proceeding and 


admitted their liability to satisfy the 
decree to the extent of Rs. 2,000/- ani 
iu fact paid a portion of the decretal 
amount. The entire sum of Rs. 2,00®/- 
not having been paid by the respond¬ 
ents, the decree-holder proceeded with 
the sale of, amongst other propertieh 
the proparty covered by lot No. 4. The 
sale took place .^n the 15th Maros^ 
1913 and lot No. 4 was purchased by 
the decree-holder. There was then the 
inevitable application for setting 
aside the sale under Order 2', Rule 90 
and that application ended in a com¬ 
promise between the parties on the 
Tth June 1919. The sale was set aside 
by consent on the respondents agree¬ 
ing to pay Rs, 540/- within a month. 
It was agreed that if the sum of Rs. 
54 was not paid on or before the 7th 
July 1919 the decree-holder would be 
entitled to sell lot No. 4. It is need¬ 
less to say that the sum of Rs. 540/- 
was not paid by the respondents to 
the decree-holder. On the 26th July 
1920 the present application for exe¬ 
cution was presented in Court and it 
was at once met by the respondents 
with the plea that it was barred by 
limitation. 

The learned Subordinate Judge has 
dismissed the execution petition on 
two grounds, first on the ground that 
the respondents not being parties to 
the suit in which the mortgage decree 
was passed cannot b® proceeded 
against in the execution proceeding 
arising out of that suit, and secondly 
on the ground that the application 
for execution is barred under the pro¬ 
visions of S. 48 G. P. C. 

I wilt first consider whether the 
learned Subordinate Judge was right 
in dismissing the execution petitiom 
on the ground that the r spondents 
were not parties to the mortgage suit. 
It IS quite true that they were not 
parties to the mortgage suit but they 
have undoubtedly purehased one ofr. 
the properties which was the subject- 
matter of the suit. They are accord- 
ingly representatives in interest of 
tke judgment-debtor unless they can 
establish that by reason of the fact 
that they purchased at a revenue said 
they are not liable to satisfy the! 
mortgage decree of the plaintiff. They} 
did make an attempt to establish their* 
case in suit No. 152 of 1912, which they 
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instituted in the Chapra Court. 67 a 
consent decree which 1 was passed in 
that suit they took upon themselves 
the liability for Rs. 3,000 out of the 
entire decretai amount. They inter¬ 
vened in the fourth execution pro¬ 
ceedings and they admitted their lia¬ 
bility to pay the decretal amount to 
the extent of Rs. 2,000 and in fact in 
that execution case they did pay a 
sum of money to the decree-holder. In 
my opinion it is impossible to con> 
tend that they were not proper parties 
to the execution proceedings. In my 
opinion the learned Subordinate Judge 
was not right in dismissing the exe¬ 
cution proceedings on the ground 
that those proceedings were not 
maintainable against the respond¬ 
ents. 

So far as the question of limitation 
is concerned it is clear that execution 
is prima facie barred under the provi¬ 
sions of S, 48 of the Civil Procedure 
Code, but Mr. Saroshi Charan Mitter 
on behalf of the decree-holder urges 
before us that his present application 
ought to be regarded as a continuation 

I lf the application for execution which 
e presented in 1918. It is well estab- 
shed that in order to entitle a decree- 
older to claim that an application 
hould be regarded as a continuation 
f the previous application, two con- 
itions must be satisfied, first that the 
revious application was dismissed 
or no fault or default on his part and 
econdly that the present application 
3 similar in scope and character to 
the previous application. If these 
two conditions are satisfied there is 
no reason why the Court should not 
regard the present application as a 
^ continuation of the previous appli¬ 
cation. 

Now in this case clearly there were 
no laches on the part t.of the decree- 
holder. The respondents entered into 
a compromise with him, they agreed 
to pay Rs. 540 to him on or before the 
7th July 1919, and on the faith of the 
representation made to him by the 
respondents the decree holder con¬ 
sented to have the sale in his favour 
set aside. Therefore the decree-holder 
has satisfied one of the conditions 
namely that there was no fault or de¬ 
fault on his part at all. 
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The next question is, can the pre¬ 
sent application for execution be re¬ 
garded as similar in scope and charac¬ 
ter to the previous application ? I 
take it that nil that is necessary for 
the decree-holder to establish is that, 
in substance, thougli it may not be in 
form, the present application is simi¬ 
lar in scope and character to the pre¬ 
vious application. 

Mr. Nirsu Narayan Sinha on behalf 
of the respondents i rges before us 
that the present application cannot be 
regarded as similar in scope and 
character to the previous application ; 
he points out that the previous appli¬ 
cation was an application which arose 
out of Suit No 41 of 1906 and that the 
respondents were not parties to that 
application and that the present appli¬ 
cation is stated by the decree-holder 
himself to arise both out of Suit 
No 41 of 1906 and Suit No. 152 of 
1912. 

Now it is quite true that the decree- 
holder in his petition for execution 
recited both the suits, that is to say 
Suit No. 41 of 1906 and Suit No. 152 of 
19i2 In this I think he was wrong. 
The Muzzafferpore Court could have 
no power whatever to execute the 
consent decree which had been passed 
by the Chapra Court in Suit No. 152 
of 1912, but I do not think that makes 
any difference in the substance of the 
application which was presented by 
the decree-holder. He undoubtedly 
recited Suit No, 41 of 1906, he recited 
all the facts which would enable the 
Court to determine what was the 
sum of money that was still due and 
owing by theYe^pondents to the de¬ 
cree-holder. 

In regard to the argument that the 
respondents were not parties to the 
previous applioaiion for execution, all 
that I need point out is, that they 
were undoubtedly parties to that exe¬ 
cution not indeed when that appli¬ 
cation was presented but when it was 
struck off. They intervened in that 
application and they took upon them¬ 
selves the responsibility for at least 
Rs. 2,000/- out of the decretal amount 
claimed by the decree-holder. In ray 
opinion no argument can be founded 
upon the fact that the present appli¬ 
cation recites the fact that there was 
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a suit in Chapra by the decree-holder 
against the respondents. 

It is next urged that the decretal 
amount shown in the previous ippli- 
cation is Rs. 14,564/- whereas the de¬ 
cretal amount shown in the oresent 
application is Rs, 2,000. This is relied 
upon by Mr.,Nirsu Narayan Sinha as 
showing that the present application 
for execution has been made not in 
Suit No. 41 of 1906 but in Suit No. 151 
of 1912. As I have said before the 
decree-holder was ill-advised in saying 
anything about Suit No. 152 of 1912 in 
his petition for execution, but that is 
merely the form of the application. 
Can it be urged that in substance it 
makes any diiference because the de¬ 
cree-holder in his present application 
for execution instead of mentioning 
that the decretal amount is Rs. 14,.^64/- 
has stated that the dec’-etal amount is 
Rs. 2, 00. I think not, for the argu¬ 
ment goes not to the substance of the 
thing but merely to the form of the 
thing. 

Then it is urged that the names of 
the judgment-debtors are different, 
that whereas the previous application 
for execution shows that Marbans 
Narayan Singh and his sons are the 
judgment-debtors, the previous appli¬ 
cation for execution shows the res¬ 
pondents as the judgment-debtors. 
That undoubtedly is so, but then as I 
have said before, the present respond¬ 
ents intervened in the previous appli¬ 
cation, so that they were undoubtedly 
parties to the execution proceedings. 
It is true that the present execution 
petition is not against Harbans and 
bis sons but that is, because, so far as 
the claim of the decree-Holder against 
them is concerned it has been satisfied 
by them. 

Lastly it is urged that the proper¬ 
ties are not the same. It is necessary 
to mention that the previous appli¬ 
cation for execution was in respect of 
the properties described as lots Nos. 4, 

5 and 6, whereas the present appli¬ 
cation for execution is in resp€ct of 
lot No. 4. But it appears that so far 
as the claim of the decree-holder is 
concerned in respect of lots Nos. 5 and 

6 the judgment-debtors namely Har- 
bans Narain and his sons satisfied the 
claim of the decree-holder, so that it 
was impossible in the present appli* 


cation for execution to claim any 
relief in respect of lots Nos. 5 and 6. 
In my opinion in order to determine 
whether an application may be con¬ 
sidered as similar in scope and cha¬ 
racter to a previous application, a 
fair test to apply would be to see if 
the decree-holder could have got the 
relief in the previous application 
which he now claims, supposing his 
previous application had not been 
struck off. If this were not the rule 
it would in many cases be irripossible 
to hold that an application should be 
regarded as a continuation of the pre¬ 
vious application. To take the pre¬ 
sent case, the claim of the decree- 
holder in relation to lots Nos. 5 and 6 
has been satisfied. It would therefore, 
be impossible for the decree-holder in 
the present application to claim any 
relief in respect of lots No. 5 and 6. 
But if we apply the test which I have 
mentioned, it u easy to see that the 
decree-holder in the previous applica¬ 
tion could have got the relief which 
he now claims in the present appli¬ 
cation, for, inspite of the fact that the 
claim of the decree-holder in respect 
of lots Nos. 5 and 6 was satisfied by 
Hurbans Narain Singh, it was open to 
the decree holder in the previous ap¬ 
plication to proceed against the res¬ 
pondents in respect of lot No, 4. Ap¬ 
plying the test, it would appear that 
the relief claimed in the present exe¬ 
cution proceedings is substantially the 
same as that claimed by the decree- 
holder in the j^revious application, 
that is to say that in substance the 
present application is similar in scope 
and character to the prev ous appli¬ 
cation. If that be so, and if the pre¬ 
sent application be regarded as a con¬ 
tinuation of the previous application, 
no question of limitation arises. 

I would allow this appeal, set aside 
the order of the learned Subordinate 
Judge and direct that the execution 
case do proceed- The appellant is 
entitled to the costs of this appeal. 

Adami, J.—I agree. 

A-ppBol allowed* 
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Ross, J. 

Parmeshvyar Prasad Singh and 
others —Plaintiffs—Appellants. 

T. 

Narsing Rai —Uefendant-^Respon- 

dent. 

S. A No, 249 of 1921, Decided on 
30th January 1923, from the decision 
of D. J. Muzaffarpur D/-10th August 
1920. 

% Civil R C., S. 11—Previous decision that 
holding teas bhaul i no^ fcflr later suit for 
cash rent. 

The deoisioa in a previous rent suit that 
rent was payable as Bhaul' rent, does 
not operate as res judicata \n a suit for the 
rent of the subsequent years at the cash rent 
■yatem. The previous decision is merely 
presumptive evidence of the rent of future 
years and the presumption may be rebutted. 

(P 371 C 2] 

S. C. Mitra—ioT Appellants, 

Nirsu Narain Sinha —for Respon¬ 
dent. 

Ross J. —This is an appeal by the 
plaintiff against the decree of the 
District Judge of Muzaffarpur atfirm- 
ing a decision of the Munsiif of Haji- 
pur by which he dismissed the plain¬ 
tiff’s suit for a declaration that the 
holding of the defendant is a bhauli 
holding and not a holding at a cash 
rent. The suit was not tried hut was 
dismissed on the preliminary ground 
that it w'ae barred by the rule of 7'es 
juiicata. The only question in this 
appeal is whether the Courts below 
were right in applying this rule to 
the facts of this case. 

It appears both from the judgment 
of the Munsiff in the present suit and 
from the judgment in the previous 
litigation that the Record of Rights 
shows that this is a bhauli holding. 
Ip rent suit No. 1508 of 1916 the plain¬ 
tiff sued the defendants for bhauli rent 
for 1320 to 1323. The second issue in 
that suit is whether the land is bhauli 
or nakdi. A compromise decree in 
a suit between the lessee of the vil¬ 
lage and the defendant was produced 
in evidence. The Munsiff rightly 
stating the question to ho whether 
the entry in the Record-of-Rights had 
been rebutted by this decree held that 


it had not. The District Judge came 
to the opposite decision and dismissed 
the suit for produce rent. The Courts 
below have held that that decision was 
conclusive in the present litigation. 

The present case is on all fours 
with Kali Ray v. Protap Narain (1). 
There the plaintitf relied on the 
Record-of-Rights which showed bhauli 
rent. The defendant relied on a pre¬ 
vious rent decree at a cash rental. It 
was held that the decision in a pre¬ 
vious rent suit as to the amount of 
rent payable does not operate as res 
judicata in a suit for the rent of the 
subsequent years although it may 
give rise to a presumption under S. 51 
of the Bengal Tenancy Act, that the 
rents for subsequent years remained 
the same. 

This decision answers the argument 
of the learned Vakil for tlie respon¬ 
dent to the effect that a decidion that 
rent is cash rent must be res-judicata 
because a cash rent cannot be changed 
into a produce rent. The rule is that 
while the decree finally decides the 
rent payable for the years in suit it is 
merely presumptive evidence of the 
rent of future years and the presump¬ 
tion may be rebutted. Tho cases 
referred to by the learned Vakil for 
the respondent, Maharaja Radha 
Kishore Manikya Bahadur v, Uined 
Ali (2) and Upendra Kumar Chakra^ 
variy v. Shamial Mondal (3) ha ve r.o 
bearing on th«=* prevent question. In 
the decisioii of this Dourt relied on 
by the District Judge the principal 
question was the question of area. 1 
hold therefore that the decisions of 
the Courts below are wrong and I 
decree this appe il with costs and set 
aside the decrees of the District Judge 
and the Munsiifand remand the case 
to the Munsiif for trial. 

Case remande‘1. 


(1) [1907] 5 0. L. J. 92. 

(2) [1908] 12 C. W. N. 904. 

(3) [1907] 34 Cal. 1020. 
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Ross, J. 

ii'ira Plair.tiff—Appellant. 

V. 

Fokirchatui Mahton (tnd others 
Lteleadants—Respondents. 

S. A. No. 250 of 1921, Decided on 
29th January 1923, from Sub. J. 
Muzaffarpur, D/-9th June 1920. 

4c 7ransifer of Property Aft, S, 72—Rent 
paid hq mortgagee car, be legally added to prin. 
cipal sum. 

It ii incumbent on mortgagee in possession 
to pay arrears of rent in defaall of payment 
of which the property wou.d be told. When he 
makes such payment he has a statutory right 
in the absence of any contract to the con¬ 
trary to add it to the principal V^here a 
mortgage deed recited that the property was 
hypothecated for the principal sum. 

f/efd: the statute increased that principa* 
sum by the amount of rent paid to save the 
property. iP. 372 C. 2) 

S. N- Bose —for Appellant. 

Janak Kishnre—ior Respondents. 

Ross, J.—On the 11th of November 
1896, 17 Katha? and 8 dhur« of land 
were mortgaged by defendant third 
party to defendants second parly in 
the name of defendants first party 
in consideration of an adyaiice of Rs. 
61/-on the 26th May 191.6. The defen¬ 
dants thhd party sedd the premises 
to the plaintiff who brought this suit 
for redemption. The defence was 
that besides the principal sum advan¬ 
ced the plaintiff was liable to pay 
rent from 1304 to 1325 with interest 
thereon which had been paid by 
defendants second party while in 
possession of the mortgaged property. 
The only question in this appeal is as 
to the liability of the plaintiff to 
pay the rent when redeeming the 
property. Both the Courts below 
have held that he is liable and he 
appeals against tha. decision. The 
question is one of the construction 
and effect of that portion of the 
Sudbharna deed which relates to 
the payment of rent. The passage 
has been translated as follows. “ The 
payment of Zemindari rent shall re.st 
with the Bharnadar. I the executant 
neither have nor shall have any 
concern therewith. The Bharnadar 
shall himsMf obtain receipt on 
my behalf. At the time of payment 


of the said principal amount, I shall 
pay the rent with inte'^est at Rs- 
2 per cent per mensern' Mr. S. N- 
Bose in an interesting argument con¬ 
tended that the land was hypothe¬ 
cated for the principal sum only. 
The words in the deed are *‘As secu¬ 
rity for the said amount of debt, I 
hypothecate the moitgaged property”. 
It is argued that the stipulation as 
to the repayment of the rent is a 
separate contract independent of the 
mortgage security, that it contains 
only a personal covenant by the 
mortgagor which will not run with 
the land so as to affect it in the hands 
of a purchaser from the mortgagor, 
and that if it is an integral part of 
the agreement, it is a clog on the 
equity of redemption and therefore 
the Court will not give effect to it. 

Now even apart from the express 
contract it would have been incum¬ 
bent on the mortgagee in possession 
to pay arrears of rent in default of 
payment of w^hich the property might 
have been sold. When he makes such 
payment hp has a statutory right, 
in the absence of any contract to 
the contrary, to add it to the princi¬ 
pal. The question therefore is whe¬ 
ther the contract expressed in the 
deed is a contract which takes away 
this statutory right. It does not do 
so in express words. Does it do so by 
necessary implication ? On reading 
the deed I cannot so hold. On the 
contrary it seems clear from the 
undertaking to repay the rent with 
interest at the time of ’paying the 
principal, that the statutory right 
was acknowledged and given effect 
to. It is true that the property was 
hypothecated for the principal sum 
but tiie statute increases that princi¬ 
pal sum by the amount of rent paid 
to save the property, unless it is con¬ 
tracted out of, and I can find nothing 
in the words here to take the case 
out of, the statute- The words may 
not add anything to the rights of the 
mortgagee but they certainly take 
nothing away from theni- The appeal 
therefore fails ard must be dismisssd 
with costs, 

Appeal dismissed. 
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Das and Adami. JJ. 

Maharaja Bhahadtir Kesho Prasad 
Si ngh —Def end int—Appellant. 

V. 

Jsser Dubey and others —Plaintiffs 
Respondents. 

S. A. Nos. 331 to 354 of 1921, Deci¬ 
ded on 23rd October 1922. 

(а) B. T. Aci,S. 50 ( 2 h-Presumption under, 
ts not in tenants javonr ivh< li record of rights 
is against him. 

When the record of rights is apinst them, 

the tenants aro not entitle! 
the presumption afforded 5y 3. 50 (2) Once the 
record of rights shows that the tenant is 
not a tenant at a fixed rate of rent It is for 
the tenant to establish by cogent e^'^enoe 
that his rent or rite of rent has not been 
changed from,the time-of *^0 P™” 
settlemeni, - ^ 

(б) Civil P. C.. S. 100 -Inference of la>o 
from facts is question of law. 

Where the lower appellant Court found as a 
faot that the evidence established that 
had been no change of rent for 48 years and then 
inferred that fixity of rent could be presumed. 

Held, that it was an inferencs of law and 
could bo questioned in second appeal ^ 

KulwantSahay and AT, AT. Sinhn— 
for Appellant. 

P. Dayal and Jadubans Sahai~toT 

Responcjents. 

Das, J.— The only question which 
has been argued before us is whether 
the learned District Judge was right 

in coming to the conclusion that the 

plaintiffs were tenants at a fixed rate 
of rent. The learned District Judge 
thought that the tenants were ent.tl 
ed to the presumption 50 U) 

the Bengal Tenancy Act; he also 

thought that eren if S. 50 (J) 

apply there was evidence from which 
fixity of rent might be inferred. 

Now so far as the first point is con- 
loerned, it is settled law so far as this 
Court is concerned that when the 

record of rights is against ‘I*®™’ 
tenants are not entitled to the benefit 
of the presumption afforded by oo 

(2) of the Bengal Tenancy Act. 1 his 
was the view which was adopted in 
this Court only on the 20th of July, 
last by a Bench of which I was a 

member. , ... i « 

The next point is whether the lear¬ 
ned District Judge 'was right in 


coming to the conclusion that under 
the general law it could be inferred 
that there was fixity of rent. 

Now so far as the evidence is con¬ 
cerned, the learned District Judge has 
summarised it in the judgment. The 
plaintiffs produced rent receipts which 
shew payment of rent for 20 years 
and it appears that the defendant’s 
Patwari said in his evidence that 
there was no alteration of rent for 
48 years. 

Now in the case of Maharajah 
Kesho Prasad Singh v Pampas Pan~ 
f/oy (1) this Court came ■ to the con¬ 
clusion that where ' the tenant could 
not have the benefit of the presump¬ 
tion of S. 50 (2) of the Ben ;al Tenancy 
Act he had to establish by evidence 
that the rate of rent had not been 
changed from the time of the Per¬ 
manent Settlement; in other words 
once the record-of-rights shows that 
the tenant is not a tenant at a fixed 
rate of rent, it is for the tenant to 
establish by cogent evidence that his 
rent or rate of rent has not been 
changed from the time of the perma¬ 
nent settlement. Mr. Justice Coutts 
in delivering the judgment in the case 

just cited said this. 

“It is contended by fhc learned 
Vakil for the respondents that in 
view of the fact that the tenants 
have proved that they have paid rent 
at a fixed rate for from 25 to 33 ye^rs 
the Court is entitled to presume that 
they have been paying at fixed rate 
from the time of the Permanent 
Settlement. I am unable to accept 
this contention. If it were correct it 
would lead to this, that a tenant, al¬ 
though he was not entitled to the pre¬ 
sumption which arises under b, 5U 
clause (2) of the Bengal Tenancy 
Act, would be entitled to prove that 
be had paid rent at the same rate for 
say 21 years and would then be enti¬ 
tled to what has been called a na'^ural 

presumption in his ^ 

could clearly not be so. ^o such 

presumption arises.” I 

with the viewwhich was exyessed 

in the case cited by Mr. Justice 

° The leaned Vakil for ‘he 
dents h as urged before ua that 

(1) 1923 Patna 423. 
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fiii.ling of the learned District Judge 
is a finding of fact and is therefore 
binding on us in second appeal. In 
my opinion the argument is not a 
correct one. The learned Judge 
found as a fact that the eTidence 
established that there has been no 
change of rent for 48 years. He then 
inferred, and that inference was an 
inference of law, that fixity of rent 
could be presumed. In my opinion he 
erred in coming to the conclusion 
that fr^im the facts found by him 
fixity of rent cou d be inferred. 

The appeals succeed on the point 
which has been urged before us by 
Mr. Kulwant Sahai; in other words 
the finding of tiie learned District 
Judge that the plaintiffs are tenants 
at fixed rates is set aside. The plain¬ 
tiffs are not in any of these cases 
entitled to the declaration that they 
are tenants holding at a fixed rate. 
The appellant will be entitled to the 
costs of these appeals. 

Appeal alloioe'L 
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Das and Adami, JJ. 

Deolagan Singh and another — 
Defendants—Appellants. 

V. 

Mt.Q-ulhansi Koer —Plaintiff—Res¬ 
pondent. 

S A. Kos. 1351 1352, 1353 and 1214 
of 1921, Decided on 30th October 1922. 

, Bengal Tenancy Act. S, 147-‘A, para S — 
Consent decree though not conforming with 
para 5, cannot be reopened. 

Where the Court which passed the consent 
decree did not act in conformity wish 
paragraph ^ of section 147 A of the Bengal 
Tenancy Aot, 

//e/d: that the consent decree which the 
Court did past was not a nullity and could 
not be reopened Uter on. 1932 Patna 44 
Relied on. (P 375 C 3] 

Nirsu Narain Sinha for Sambhu 
Saran —for Appellants. 

Sivanandan Ray —for Respondent. 

Das, J. —This is an appeal on be¬ 
half of the tenants defendants in an 
action for rent. 

It appears that there was a previous 
Tent suit and that suit was compro¬ 
mised by the defendants agreeing to 
pay the rents according to the Bat- 


wara Record. Subsequently there was 
a Cadastral Survey and it appears 
that the Survey authorities came to 
the conclusion that the enhancement 
of rent was illegal and contrary to 
the provisions of S. 29 of the Bengal 
Tenancy Act. This suit was institut¬ 
ed before the Record of Rights was 
finally published but it was actualy 
decided after the publication of the 
Record of Eights. The tenant 
defendants took the plea that the 
enhancement of rent was illegal and 
that they were not bound by the 
consent decree which was passed in 
that previous rent suit. 

The Court of first instance came to 
the conclusion that the consent decree 
was illegal and that it was competent 
to go behind it. On the facts the 
learned Munsif agreed entirely with 
the contentions of the tenants and in 
the result decreed the landlord’s suit 
at the rate recorded in the Record of 
Rights. 

Thi’landlord carried an appeal to 
the learned Subordinate Judge of 
Gaya. The learned Subordinate 
Judge came to the conclusion that the 
rent of the defendants had been 
illegally enhanced but he thought that 
he could not go behind the consent 
decree and in the end he gave a full 
decree to the landlord substantially 
as claimed by her. 

The tenant defendants appeal to 
this Court and on their behalf it is 
urged by Mr. Nirsu Narain Sinha 
that the decision of the learned Sub¬ 
ordinate Judge is erroneous and 
ought to be set aside. 

In my view the learned Subordinate 
Judge decided the point which was 
argued before him correctly and in 
any event his findings of fact are 
sufficient for the disposal of the ap¬ 
peal. I will deal very shortly with the 

point of law that was argued before 
US by Mr. Nirsu Narain Sinha. The 
argument was this. That in the 
suit for rent which was compromised 
and which compromise is challenged 
in this suit, the learned Subordinate 
Judge in so far as he did not record 
evidence as to the rent which was 
legally payable immediately befOTO 
the period in respect of which the 
dispute arose, acted without jurisdic¬ 
tion and that accordingly the consent 
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decree is a nullity. 3. 147 A. paragraph 
^ prorides as follows :— 

“ Where any agreement or com¬ 
promise has been made for the 
purpose of settling a dispute as to the 
rent payable the Court shall in order 
to ascertain whether the effect of 
such agreement or compromise would 
be to enhance the rent in a 
or to an extent, not allowed by h. 
in the case of a contract, record 
evidence as to the rent which was 
legally payable immediately before 
the period in respect of which the 
dispute arose. 

The question which wo have to 
determine is this. Supposing the 
Court which passed the consent decree 
did not act in conformity with para¬ 
graph 3 of S. 147 A of the Bengal 

Tenancy Act, can it be said that the 

consent decree which it does piass is a 
nullity which every Court IS entitled 

to ignore ? The question arose in tdis 
Court not, it is true, with reference to 
a case under S. 147 A. of the Bengal 
Tenancy Act but with reference to a 
case where a Court allowed the suit 
to be withdrawn under Order 23, Kule 
1 of the Civil Procedure Code. Order 
23 Rule I gives a Court power to 
grant the plaintiff permission to 
withdraw from a suit if it appears to 
the Court that his suit rnust fan by 
reason of some formal defect. In the 

• case of Raj Kumar v Ram- 

Klielawan Singh (1) the Court did not 
record a formal order that the suit 
would not fail by reason some 
formal defect. In fact the petition of 
the plaintiff himself made it clear 
that he thought that there were 

certain legal defects in his way, but 
notwithstanding that there was no 
proof before the Court that the suit 
would fail by reason of some formal 
defect, the Court did grant the Plain¬ 
tiff permission to withdraw from tne 
suit with liberty to bring a fresh suit. 
The question before the Full Bench 
was whether the Court in granting 
the plaintiff permission to withdraw 
from such suit acted without jurisdic¬ 
tion and the Court came to the con¬ 
clusion that however erroneous the 
decision of the Court might have 
been it could not be said that it acted 


without juris Hction. The Chief 
Justice of this Court in delivering the 
judgment of the Court said this:—“If 
the Court is not satisffed that the 

oircurnstancos contemplated in the 

rule exist, then, in my opinion, it has 
no jurisdiction, to make the order as 
the jurisiiction is only conferred 
where the Court is so satisfied. If 
this condition is not fulfilled, I think 
it is clear that the jurisdiction does 
not arise. In all oases, however, 
where an order under the rule is 
made, it must be presumed, in the 
absence of proof to the contrary, that 
the Court was satisfied that the con¬ 
dition in one or other of the sub-rules 
(a) or (6) existed. Otherwise it is 
hardly conceivable that it would have 
made the order. In order successfully 
to chaUen:?e the jurisdiction it is not, 
in my opinion, suilicient merely to 
point out that no reasons are assign¬ 
ed by the Court in making the order. 
In the present case the Munsif acted 
with the petition before him, and it 
must be presumed, in the absence of 
any evidence to the contrary that the 
circumstances mentioned in the rule 
existed at least to hU satisfaction. 
Once this is conceded, as I think it 
must be, it follows, in ray opinion, 
that the Munsif had jurisdiction to 
make the order, and it is not open to 
the Court in the subsequent suit to 
question the propriety of his decision, 
or to consider whether in fact there 
existed a formal defect or other 
sufficient ground for the order. 

Now in this case the learned Sub¬ 
ordinate Judge says that the Munsif 
trying the first suit “ recorded some 
sort of evidence, explained the terms 
of the compromise petition which 
distinctly state the Jama fixed by the 
Batwara Olfioer and consequently 
paid by the defendants and asked the 
Court to cancel the Jama fixed by the 
Survey.” Can it be said that the 

Court was not satisfied that circums¬ 
tances existed entitling it to pass a 
compromise decree under ^ 14/ 
para^o^raph 3 of the Bengal Tenanc^ 

Act. tL learned J^ge 

says that he cannot hold that th 

Court did not record the Jama. 1 

my opinion it is 
thLe Ldings to hold that the deoi 

sion of the Munsif m the first ren 
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suit which ended in a compromise 
was a decision without jurisdiction. 
If that decree stands then it is con* 
ceded that the question which has 
been raised by the tenant defendants 
in this suit cannot at all be raised. 

Apart from all other consideration 
the learned Subordinate Judge has 
recorded a distinct finding of fact that 
there was a bona fide dispute between 
the parties in regard to the rent 
payable by the defendants to the 
plaintiff. In my opinion the suit was 
rightly decided by the Court below 
and I would dismiss this appeal (1352) 
with costs. The analogous appeals 
are aUo dismissed but without costs. 

Adami. J.—I agree. 

Appeals dismissed. 
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Bucknill, j. 

Baldeo Dubey nnd others —Petition* 
ers. 

V. 

Kiyxj £’//*/>eror—Opposite Party, 

Grim. Rev. No. 70 of 1922, Decided 
on 16th March 1922. 

(<i) {'riminal P. C. S.342 — Accused; exami- 
nation of. 

Accused Bhould be eiamined after cross- 
exatuiuation of prosecution wituesses, even 
where thr* cross-examination is adjourned 
at the request of aocured. (P. 376. C. 2^ 

16) Criminal P, C.» 5. 421— Criminal appeal 
cannot be dismissed for default. 

Even though no one may appear in a criminal 
appeal it is the duty of the Court to examine 
the matter and to come to some sort of decision 
on the merits. IP. 376. C, 2] 

Nmml Kishore Prasad //—for Peti¬ 
tioner?. 

. This is an application 

l^svisional Jurisdiction. 

The facts are very simple but two 
points are raised which, as they 
stand, are somewhat peculiar. 
Three men vere convicted of criminal 
^espass under S. 447 of the Indian 
Penal Code and sentenced to pay a 
fine of Rs. 10 each. The affair was 
evidently a very trivial one. 

Nov in the first place it would ap¬ 
pear that the accused were examined 
under S. 342 Or. P. C. on the 9 th 
November 1921 and before the prose¬ 
cution witnesses who were summoned 


had been cross-examined. It is quite 
true that it would seem that on the 
9th of November the accused asked 
that there should be an adjournment 
in order to enable them to prepare 
properly the cross-examination of the 
prosecution witnesses, and this was 
granted. The learned Vakil for the 
applicants however points out that 
although this adjournment was given 
at the instance of the defence it does 
not take away from the Magistrate 
the necessity for examining the ac¬ 
cused under S. 342 Or. P. C. after the 
close of the prosecution case. I am 
afraid that he is probably technically 
correct although it seems to be carry¬ 
ing the operation of this Section to a 
very extreme aspect. 

The second point which is here 
raised is to the following effect. The 
applicants appealed to the District 
Magistrate from the decision of the 
Sub-Deputy Magistrate of Auranga¬ 
bad by whom they had been convicted 
on the 30th November 1921. It is said 
at the Bar that on the day when the 
matter came before the District Magis¬ 
trate, that is to say on the 20th De¬ 
cember 3 921, some of the legal practi¬ 
tioners who were accustomed to prac¬ 
tise before the District Magistrate 
owing to political reasons decided to 
absent themselves from the Court for 
some few days. In consequence of 
this when the case was called on no • 
body appeared for the appellants and 
the District Magistrate thereupon 
dismissed the appeal for what he calls 
default. It is urged by the learned 
Vakil for the applicants that this is 
not the proper attitude for the Court 
to have adopted and that even though 
no one may appear in a criminal ap¬ 
peal it is the duty of the Court at any 
rate to examine the matter and to 
come to some sort of decision on the 
merits. I am inclined again to think 
that the learned Vakil is here right. 

For these reasons I think that in 
this case it is my duty to interfere 
and to send the matter back to the 
trial Court for a re-hearing from the 
date at which the irregularity under 
S. 342 Or. P. C. took place. 

The convictioi. is set aside and the 
fines if paid will be refunded. 

Case remanded. 
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BOCKNILt, J. 

Rahim and Petitioners. 


T. 

King Emperor —Opposite Party. 

Grim. Rev. No. 636 of 1922, Decided 
on 20th November 1922. 




(а) Bengal Municipal Actt (/// of 18H4) 5. 
SSO^ByC'laws under^ Byelaw No. SO —Tabla »s 
not a high sounding instrument, 

Uuder no oiroumstances can the playing of 
the Tabla be regarded as “ singing with a high 
■ounding instrument ’* within the Byelaw No. 
80, (P.379. 0. 21 

(б) Bengal Municipal Act-^Sauction to pro¬ 
secute for one offence—'Conviction for another 

offence is illegal. 

A Magistrate cannot convict persons of an 
alternative or disjunctive offence mentioned in 
byelaw No. 80 when sanction was by the 
Municipal authorities to prosecute the accused 
in connection with another offence. Where 
sanction was given to prosecute for the offence 
of “ singing with a high sounding instru¬ 
ment" a onviotion for the offence o/*‘ 
ing on a drum" was held illegal. |P. 379, C. 3] 

Murari Pras^wi —for Petitioners. 
Assistant t Government Advocate for 

the Crown. 


Bucknill, J.— This was an appli- 
ition made by three persons a'lking 
lat an order dated the 28th July of 
lis year passed by a Magistrate of 
le first class at Mongbyr convicting 
le accused in manner which will be 
aferred to more particularly later 
nd sentencing them to pay certain 
nes in connection with an alleged 
(fence against the provisions of one 
f Municipal byelaws of that town 
light be set aside. It will be desir- 
ble at once to state that this byc-law 
rhich. is No. 80 reads as follows 

Nocturnal noises. " No person shall, 
xcept with the general or special per- 
liasion of the Commissioners. bea.t a 

rum or tomtom or blow ' 

ounding instrument after 10 P.M. or 

lefore 6 A.M,’* 

The Magistrate found or tbe 

letitioners, whose name is Rabim. 

-.lilty of beating drum and 
im to pay a fine of Rs. 5 or in defauU 
»f payment to 5 days’ simple impn- 
lonment; he also found the two other 
accused named Kishori and Tajaniinu 
Juilty under S. 80 of the Municipal 


bye-law read with S. 114, Indian 
Penal Code and sentenced them to pay 
each a fine of Rs. 3 or in default of 
payment to 3 days’ simple imprison¬ 
ment. The Magistrate’s decision was 
brought by motion before the Sessions 
Judge of Monghyr who, however, 
merely stated that he saw no ground 
for interfering ; the case has now been 
brought to this Court asking for the 
exercise of its revisional jurisdiction. 

Now the arguments which have 
been put forward very ably by the 
learned Vakil who appears for the 
applicants raise numerous matters of 
very considerable general importance; 
for example, it is said that the bye¬ 
law itself is ultra vires an! does not 
fall within the provisions of S. 350 of 
the Bengal Municipal Act. It is also 
suggested that there is no evidence 
that what took place was or had been 
complained of as being a nuisance. It 
is, I think, unnecessary here that I 
should enter into consideration of 
these points because there are other 
an'^ perhaps more simple points put 
forward on behalf of the applicants 
upon which this case can be decided. 
These points put shortly are, firstly, 
that there was no proper sanction 
given by the Municipality to the 
prosecution ; and, secondly, that, even 
supposing the sanction which appears 
to have been accorded was legal, the 
offence for which sanction to prose¬ 
cute was accorded was not the offence 
with and for which the applicants 
were charged and tried and in respect 
of which they were convicted. 

Another matter which was also 
raised was as to whether the instru¬ 
ment upon which it was found that 
the accused Rahim had been playing 
wis. in f-ict, a drum within the mean¬ 
ing of S 80 of the Municipal bye-law. 
I think it is at the outset desirable to 
peint out what was, apparently, the 
course of events which led up to the 
proceedings before the Magistrate- So 
far as can be gathered from the record; 
t ie Police appear to have made 
enquiries presumably upon some kind 
of information which had been giren 
to them. It does not appear 
what this information was, but, at 
any rate, on the Zlsfc May a police 
officer seems to have forwarded to the 
Sub-Divisional Officer printed form 
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which is headed “ complaint of an 
offence under Act III of 1884 and 
“Bye-laws.” This form is evidently 
one which is used in cases where it is 
necessary for the sanction of the 
Municipal a thority to be ob¬ 
tained before a prosecution is com¬ 
menced because on it at the bottom 
is a printed Memo., reading 

“ prosecution sanctioned, submit¬ 
ted to the Magistrate. ” — Chair¬ 
man M. C. This police officer made, 
in forwarding this complaint to the 
Sub-Divisional Officer, the following 
observations. “This sort of nuisance 
is too common in the town.” Now 
this form contains on it certain 
columns, one giving the date and 
place of occurrence, another, the names 
of the persons who are alle.ged to have 
committed the otfence and a third the 
nature of the offence with the sections 
under which it is proposed that they 
should be prosecuted. I find here that 
there were five persons who, it was 
suggested, should be prosecuted. In 
the last column the offence aiU-ged is 
“ singing with a high-sounding in¬ 
strument at a late hour of the night 
against S. 80 of “ the Municipal Bye¬ 
law.” The Sub-DiTisional Officer for¬ 
warded this paper to the Chairman of 
the Municipality of Monghyr for 
necessary sanction on the 23rd May, 
and the printed Memo., to which I 
have referred above is signed by some 
one on what appears to be the lOth of 
June, who signs as “ V. Chairman M. 
C.” which it is agreed means Vice 
Chairman of the Municipal Council- 

Now I may say at once that there 
is nntihing whatever to indicate that 
before the Magistrate or before the 
Sessions Judge any question was 
raised that the sanction of the Vice 
Chairman was illegal; and I, there¬ 
fore, think that it is as well to leave 
the consideration of that, perhaps 
somewhat difficult question, aside 
until one has looked at what took 
place before the Magistrate. The 
Magistrate seems to have had before 
him certain facts ; but apparently the 
three applicants were not actually 
dealt with by him for, or charged be¬ 
fore him with, the offence for which 
sanction (such as it was) had been 
granted (i. e. fei* hiving sung with a 
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high-sounding instrument at a late 
hour of the night) but with haring 
beaten a drum or tomtom on May 10, 
1922 at 11-30 F. M. in the town of 
Monghyr. It was apparently proved 
to his satisfaction and not indeed con¬ 
tested that the witnesses for the pro¬ 
secution who were police constables 
on duty saw that the accused Kishori 
was singing while the accused Rahim 
was playing on what is known as a 
Tabla. The accused Tajammul was 
playing on an instrument known as 
Jori. The other two accused we are 
not concerned with as it seems they 
did not appear. 

The whole argument which took 
place before the Magistrate (and 
which he says was dealt with by the 
pleader for the defence at very great 
length) was that the Tabla was not a 
drum at all still less a tomtom and 
much instructive information has 
been placed before me as to what is 
the nature of this instrument. It 
would certainly seem that although it 
is probably one which falls within the 
strict definition of the word “drum" 
it could hardly be included in the same 
category as those familiar instru¬ 
ments in a western band such as the 
brass-drum, kettle-drum, or side-drum 
all of which are struck with drum¬ 
sticks and which produce or can pro¬ 
duce a very loud noise. It is said 
that the Tabla (and pictures which 
have been produced before me show 
that that is the case) is a little in¬ 
strument which is played on by the 
fingers primarily for the purpose of 
keeping musical time and that it does 
not produce any strident or loud noise 
and cannot be heard from any consi¬ 
derable distance. As for the Jori this 
is said to be a musical instrument 
something in the nature of small 

♦i 

Now the Magistrate undoubtedly 
felt very considerable diffidence in 
coming to the conclusion that the 
playing on a Tabla constituted the 
mischief against which this by e-la w 
80 was directed, for he says in his 
decision “ so far as the law stands the 
accused Rahim was committing an 
offence and Kishori and Tajaoimffi 
were abetting it. The learned plea^r 
for the accused argued that tne 
Municipality did not mean to penalize 
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singing or dancing which according 
to him cannot go on without a Tabla. 
Although there is force in this argu¬ 
ment and as a matter of fact such 
singing and dancing with Tabla-mu- 
sio goes on in big towns through 
most part of the nighty I am not aware 
whether in those Municipalities thera 
IS such a law or not or whether sing¬ 
ers or musicians there have to take 
previous permission of the Municipal 
Commissioners or not. As the law in 
this town stands, I must find the ac¬ 
cused guilty. If the members of the 
public think that such music il's not 
objectionable, it is for them to ap¬ 
proach the Municipal authorities to 
delete this section of the bye law or 
to take other measures to enforce 
their will and he seems with reluct¬ 
ance to find the accused guilty m 
favour of the general broad principles 

which the Magistrate 

ami which the learned ^ akil for the 

applicants here has brought to ray 


.ttention. , 

But be that as it may, apparently 

hese persons were carrying or. 
orm of concert late in the 

ind apparently again the 
,f this concert seems to have been 
bought objectionable or to have been 
•egarded by some as creating 
lesirable noise in the town late at 
light. If this had not been so, it s 

liffioult to see or to ^ ‘o/ 

prosecution was ever instituted or, 
let us assume, sanctioned, tne 

ame time one cannot ^lelp feelmg 
tCt it may well be that considerable 
care should be exercised m Pitting 
. operation against persons^ the 

S':a“n s°o^obv^Jusly he utU^ed in 

unduly repressive and unnecessarily 

restrictive t have come to 

however, upon which I h 

the conclusion that I .. . 

*tl-ton^ teVr.cS 

have been committed by way 
« singing with a 

strument at a late exact^defi- 

Now whatever may be the exact aen 


nition in English of the word Tabla or 
whatever may be the proper construc¬ 
tion of the bye law itself there can be 
no doubt that under no cirou mstances 
could the playing of the Tabla be 
regarded as “singing with a high- 
sounding instrument'’, The aocused 
were not convicted or even charged 
apparently with “ singing with a 
high-sounding instrument” which was 
the only offence in connection with 
which sanction, for whatever it was 
worth, had been granted by the* Vice- 
Chairman of the Municipality. I find it 
difficult to contemplate that even where 
a valid sanction has been given by a 
Municipality to prosecute persons for 
an assumed vi )lation of one of their 
bye laws that a Magistrate should be 
by virtue of that sanction capable of 
convicting them for an offence against 
another, and, carrying that principle 
down into a single bye law itself 
which contains disjunctive and alter¬ 
native offences ; I think it is equally 
incompetent for a Magistrate to con¬ 
vict persons of an offence, of one of 
such mentioned in such bye-law, 
when sanction has as a matter of fact 
boon only given by the Municipal 
authorities to prosecute in connection 
with another. In this ease sanction 
had been given to prosecute for the 
offence of “ singing with a high- 
sounding instrument”. The principal 
accused, however, has been convicted 
of •• playing on a <iruni^ and th© other 
two with having abetted him. Under 
these circumstances the conviction, to 
ray mind, is obviously bad and must 
be set aside. 

Conviction set aside. 
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ADAMI, J. 

Chheili JJpadhya^Feti'iionev. 

v. 

King £7wip^ror— Opposite Farty. 

Grim. Eer. No. 680 of 
1 13th December 1922, from the Deci 
on of Sub-Dy. Magistrate of Bha- 

lua, Dt. Shahabad. 

(a) Penal Code, 8. Sll-Failure to prove one s 
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(b) Criminal P, C., S. iOS—Procedure, 

The Magistrate ought only to see whether 
the complainant has prima facie ® 

true case. [P. 380 C. 

S. P, Varma—f^r Petitioaer. 

Assistant Government Advocate for 

the Crown. 

Adami* J—The petitioner laid a 
complaint before Magistrate under 

S. 379 I. P- C. The Sub-Divisional Offi¬ 
cer directed 'he Sub-Inspector to en¬ 
quire and report. In his explanation, 
the Sub-Deputy Magistrate states 
that the case being a cognizable one 
was sent to the Police for investiga¬ 
tion. What this means is not quite 
clear. 

The Police, it appears reported that 
the case was not true and then the 
Sub-Divisional Magistrate issued a 
notice on the complainant to show 
cause why he should not be prosecuted 
under S. 182 1. P. G. It seems from 
the explanation of the Sub-Deputy 
Magistrate that the complainant 
came forward and undertook to prove 
his case, but this is no'j shewn in the 
order sheet. However, on the 24th of 
October 1922, the Sub-Divisional 
Magistrate transferred the case to the 
Sub-Deputy Magistrate for disposal 
and thereafter on the same lay the 
Sub-Deputy Magistrate examined the 
complainant and four of his witnesses 
and on the 27th October cross-exa¬ 
mined the witnesses and examine! the 
witnesses for the other side. It ap¬ 
pears that these witnesses were pro¬ 
duced by the Court Sub-Inspector. 
Thereafter on the i4th November, the 
Sub-Deputy Magistrate drew up an 
order in which he found that the com- 


report to be false it was open to him 
to dismiss the case on the erround that 
it was false and then issue notice on 
the complainant to shew cause 
he should not be prosecuted. The 
learned Sub-Dirisional Officer, how¬ 
ever, did not) dismiss the complaint 
but apparently gave the complainant 
a chanc© of showing that the report 
of the Police was untrue and that his 
case was a true one. But even so, the 
procedure before the Sub-Deputy Ma¬ 
gistrate appears to be wrong. He has 
practically held a trial allowing the 
cross-examination of the prosecution 
witnesses and calling of the defence 
witnesses. This is not the regular 
procedure. The question before the 
trying Magistrate was whether prima 
facie the complainant had made out a 
true case which would justify the 
summoning of the accused. What 
happened really was a trial of the 
complainant’s case in the absence of 
the accused though witnesses for the 
accused were called. Now further 
mere, from the order of the Sub-De¬ 
puty Magistrate and the reasons that 
he has given in his order it is not 
clear to me that his enquiry showed 
the case to be maliciously false_ :r 
true that the complainant failed to 
prove his case, but failure to prove a 
case is not the same thing as the Ini- 
titution of a maliciously false case. 

Considering the procedure followed 
and in view of the above reasons, I 
do not think that any further proceed¬ 
ings should be taken in the case and I 
direct that the order for the prosecu¬ 
tion of the petitioner should be set 
aside. 


Order set aside. 


ainantand bis witnesses had failed to 
ove the complainant’s case and that 
ey were not to be relied on. He 
uni the case was false and dismis- 
,d the complaint under S. 203 Cr. P.C. 
0 found that the petitioner filed a 
)mplaint against Ramsaroop Singh 
id Janki Singh accusing them of 
left with intent to cause injury and 
lereunon ordered that proceeiings 

nder^S. 476 Cr. P. C. should be drawn 
n affainst the petitioner for prosecu- 
^on uXr S. 211 I- P- C- When the 
ub-Divisional Magistrate proceeded 
fthe Police report stating the police 
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JWALA PRASAD AND COUTTS, JJ. 

Jivoan Raut and others —Petitioners. 

V. 

King Emperor —Opposite Party. 

Grim. Rev. No. 413 of 1922 Decided 
on 31st July 1922. 

(o) Criminal P. C., S. 4£4—In the case of free 
fight accused must be proved to be aggressor. 

Where there were injuries ou both sides and 
the evidence showed that there was a free 
fight between the parties. 
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Held ; the SesBioni Judge was bound to exa¬ 
mine tRe eTidenoe carefully so as to show that 
he was fully couvinoed upon the consideration 
of the k,ros and cojjs of the case and the criti- 

olsnr advanced on behalf of the 

the account given by the prosecution was true 

and that the accused were the 1, 3] 

^ (b) Penal Code, Ss. and 149 -These 

sections cannot be combined. « lift with 

A charge for an ofience unier b. US with 

S. 149 is an incongruous and C?3i 

S. P. Forma and P. C. PaiWor Pe- 

Government Advocate—ior 

the Crown. 

Jwala Prasad, J.-We hare care¬ 
fully considered the judgniuits of the 
Courts below. The appellate Court 
iudgment does not afford much assist- 
inoe in disposing of this apPUo^°m 
Reading tlie judgment of . 

Sessions Judge one cannot fe I t 

fled that he CouH 

on fact “‘^iaenceandto 

\o ft°in such a manner as might 

The case was not an o ama 

Z An occurence admif'^eaiy uiu 
1 -o The auestiou was—which 

take place. T ^as true, 

account of tli , gecution or the 

that The Ma- 

one given by bad in his 

n fud^iL^rns'^ that in 
judgment given 

some of the roa„ ” the evidence was 
of the prosecution, jje had 

rfd thatthe’^nfoUve alleged on behalf 
held th.it me “‘y.*' - y a serious 

of the prosecution for such^^^^ 


ot the - , 

riot was not prove . prosecu- 

that the loot the Khali- 

tion of the crop g went 

ban also did "Ot take pi of 

further and held th^t tP ggrated. 

the rioters mo^t of 

He had adversely cnti prose- 

the witnesses on . fes on both 

oution. There ;y®/®„'"'“;^rtion side 

sides; four on th P - .. There 

and three on the defence^mde.^.^^^^ 

vvas a free fight. Sessions Judge 

stances the learn evidence 

was bound to examine the ev^ 

carefully so 

fully convinced upon me 


tion of the pros and cojis of the case 
and the criticisms advanced on behalf 
of the defence that the account given 
by the prosecution was true and that 
the accused were the aggressors. This] 
he had not done, and on the whole we 
are satisfied that the case is one in 
which we should not affirm the con¬ 
viction. 

Now the trial Court’s judgment is, 
to say the least of it, a most confused 
one. It did not consider the individu- 
al case of the accused. Under S. 148 
I P. C. an accused can only be con- 
vWed if he in committing the riot is 
armed with a deadly weapon ihe 
point does not seem to have struck the 
trial Court. It does not seem to ap¬ 
preciate the distinction between Ss. 
148 and 149 I. P. C. In the charge the 
IZrCouvt mentioned U8/149. This 
is an incongruous and iinpossible 
charge. Again, ae observed above, 
the trial Court did not find that the 
accused really committed the offence 
under S. 148 I. P. C. by being present 
in the mob armed with deadly wea¬ 
pons. Therefore the learned Assist¬ 
ant Government Advocate is right in 
conceding that the charge as framed 
cannot stand and mat the accused 
could, if-at all, have been convicted un¬ 
der S 147 I P. C. The learned Sessions 
Judge also does not seem to have con¬ 
sidered how and whether the charge 
under S. 148 I. P. C. was established. 

Considering the fact‘s ard circum¬ 
stances of the case we set aside 
the conviction, and the sentence pas¬ 
sed upon th« accused. The fine it 
already paid should be refunded. 

Coutts, J.—I agree. 

Conviction set aside. 
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BUCKNILL, J. 

Ramgobind Pam —Petitioner. 

V. 

King i^mperor—Opposite Party. 

Cr. Rev. No. 625 of 1922, Decided on 
14th November 1922. 

:kPenal Code, 8. l 9 S-Statement capable of 
reasonable construction—Ko perjury. 

The intention to commit perjury must be 
oleatly pre.eDt before a pereoa oberged with 
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that offence can properly be convicted of it 
and a ttatement capable of being construed in 
any reasonable way in such committing that it 
does not show a clear intention of committing 
perjury or a deliberate attempt to make a 
false statement, does not per se contain the 
elements of the offence. (P 384 C 2] 

S. P. Varma and Hareshicar Prasad 
Sinha—for Petitioner. 

S. N". Bose —for Opposite Party. 

Bucknill, J. —This is an application 
in criminal rev^sional jurisdiction 
made by one Ram Gobiiid Ram who 
asks that an order of the Deputy 
Magistrate of Motiharl c ated 24th 
August 1922 under which he was 
convicted of an offence against the 
provisions of S. 193 of the Indian 
Penal Code and sentenced to six 
months rigorous imprisonment, may 
be set aside. An appeal against this 
decision was lodged before the 
Sessions Judge of Muzafferpore who, 
however, dismistied the appeal on the 
9th October Af this year. The whole 
matter is an extremely simple one 
and the circumstances under which 
this application arises appear to be 
very clear. 

There was a case brought by a 
factory known as the Motihari 
Concern against certaii. persons in 
connection with rent. One Mosadi 
fjal had applied to be made a co¬ 
defendant and he was so made a 
party ; the I7tb of June had been 
fixed forbearing of the matter. Now 
on that date an application had been 
filed asking on behalf of Mosadi Lai, 
for adjournment on the ground that 
one of his sons way going to be 
married at a place called Kesa*ia and 
that it was necessary that be \ Mosadi) 
should uttered that function. Now 
there was no reason to suppose that 
this application for adjournment 
made by this man was in any way 
untrue or fictitious, and, as a matter 
of fact, ^he application was granted ; 
presumably partially also because the 
applicant (Mosadi), one of the co¬ 
defendants, had not up to that time 
applied for any adjournment of any 
kind or for delay in the hearing of 
the case. Had nothing else occurred 
I presume that the matter would have 
passed off without any comment. 
However it would seem that early in 
the morning between 7 and 8 a.m. 


(and it must here be noticed that at 
that time of year the Court sits from 
about 6 or 6-30 A.M. until about 11-30 
A.M.), an individual named Mehdi 
Hussain who is the Mukhtar-am of 
the Motihari Factory and who is the 
complainant in the matter now under 
review observed Mosadi Lai some¬ 
where near or coming to the Court 
compound. No doubt this man (Mehdi 
Hussain) naturally knew of the 
application which had been made by 
Mosadi Lai for an adjournment of the 
case and the ground on which it had 
been made and as was pointedly indi¬ 
cated by the Sessions Judge, the 
Motihari Factory had brought their 
witnesses to Court and wore spending 
considerable sums in instructing their 
lawyers, the presence of Mosadi Lai 
after his application must have 
appeared to Mehdi Hussain to have 
needed considerable explanation. 
More than this, however, Mehdi 
Hussain states that he saw a man 
called Baldeo Sahai (who is said to be 
a clerk to a Vakil and who was also 
said to be looking after Mosadi Lai’s 
case) signalling to Mosadi Lai to go 
away or keep away from the Court 
house. At any rate, as a result of 
vhat he saw, Mehdi Hussain, not 
unnaturally, went into the Court 
room and told the Munsiff and his 
lawyer that, although this application 
for adjournment had been made, yet 
Mosadi Lai in fact was then in 
the Court compound; the Munsif’s 
Chaprasi was taken out and Mosadi 
Lai pointed out to him. The position 
appeared to be so unequivocal that 
Mehdi Hussain pron ptly filed an 
atfidavit to the effect of what he had 
seen outside the Court house and 
asking that no adjournment should, 
under such circumstances, be granted. 

Now the present applicant here 
Ramgobind Ram is the son of this 
co-defendant Mosadi Lai and as soon 
as Mehdi Hussain ha:l filed bis 
affidavit it is said tliat this Baideo 
Sahai then wrote out an affidavit in 
the nature of a refutation of what 
had been stated in that lodged by 
Mehdi Hussein and no doubt couched 
in language intended to support the 
application which had previously 
been made for the adjournment on the 
ground of the necessary absence of 
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Mosadi Lai at his son’s wedding ; this 
was sworn to by the applicant. 

Now, it is stated by Counsel for the 
applicant that Ramgobind Ram is 
able to read and to write and there- 
fore it must be taken that he was 
acquainted with the language used in 
the affidavit to which he put his 
signature and which he duly executed. 
As this is the document in connection 
with which Ramgobind Ram was 
prosecuted for perjury and convicted 
it is very important that its contents 
should be quite clearly seen. It reads 
that My father has not come to 
Munsif’s Court to-day owing to the 
marriage of a son but has sent me to 
Court for taking time.” Now, as I 
have already stated the adjournment 
was granted ; but, after this affidavit 
had been filed, Mehdi Hussain, no 
doubt chagrined, applied for sanction 
to prosecute Ramgobind Ram for 
having made a false affidavit; and, 
after the Munsif had made an enquiry, 
he (the Munsif) granted the sanction ; 
Mehdi Hussain then filed a formal 
complaint before the Sub-Divisional 
Magistrate, Ramgobind Ram was 
tried, convicted, sentenced and un- 
, successfully appealed in the manner 
details of which I hare given at the 
commencement of these remarks. 

Now the Deputy Magistrate who 
tried the case, and the Sessions Judge 
also, have been, it would seem, very 
much impressed by what 1 think it is 
only right that I should call the 
probabilities of the correctness of 
inferences which may be drawn from 
the whole of the circumstances which 
surrounded this somewhat curious 
affair and I think it is desirable to 
state the principal facts and then to 
try and see whether there is really 
any ground for considering that there 
waf no reasonable doubt but that the 
applicant was delibtrately and inten¬ 
tionally committing the offence of 
perjury in making this affidavit in 
the language in which he did. Now, 
I do not think it is seriously contend¬ 
ed as I have said before that Mosadi 
Lai’s son was not married on that day 
and there is no doubt that Kesaria, 
the place where the wedding was to 
be celebrated, is situated at some 
considerable distance from Motibari 
where the ease in which Mosodi Lai 
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was interested was being heard. It 
is alleged and liot seriously traversed 
that if one desires to go to Kesaria 
from Motihari one can go by road by 
ekka which is at a distance of some 20 
miles or more and that this journey 
would take several hours. Again if 
one desires to go by train one can only 
do so by travelling from Motihari a 
certain distance towards the journey’s 
end to a place called PiprA which is 
under an hour’s journey and, on 
arrival at that last mentioned place, 
there still lies before one some 12 
miles of road. It is also stated, and 
again not contradicted, that tViore is a 
train about 10 o’clock in the morning 
and that the marriage would in the 
ordinary course of events take place 
in the evening. It must, however, be 
borne in mind, I think, in a considera¬ 
tion of the general petition that no 
doubt it would be necessary and 
desirable that the father of the bride¬ 
groom should arrive at the place 
wliere the marriage was to be cele- 
brited sometime before the actual 
commencement of the important part 
of the proceedings as he would have 
not only friends to greet and see but 
also some arrangements which would 
require his presence and his adjust¬ 
ment. It is said, and this view has 
been taken by the Munsif and by the 
Sessions Judge, that, as there was 
evidence to show that Mosadi Lai was 
not only in the neighbourhood of the 
Court house between 7 and 8 that 
morning but that he had also been 
seen in Company with Baldeo Sabai 
to purchase a revenue stamp on that 
date in Motihari, the conclusion 
should saftly be come to that Mosadi 
Lai, Baldeo Sihay and Ramgobind 
Ram were together in the Court . 
compound for most of the morning. 
The learned Sessions Judge adds that 
he thinks it is most improbable that 
Ramgobind Ram could have stayed at 
the Court all the morning without 
seeing his father who is proved to 
have been there at the time when he 
purebastd the stamp and ^^en 
Baldeo Sahai made the signal (after 
the petition for time had been filed.) 
to him to indicate that he should not 
approach the Court house Rself. 
The Sessions Judge points out that it 
had been argued before him that the 
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affidaYit was roughly true and that it actually in Motihari and near the 


ought to be taken to mean only \hat 
Mosadi Lai was not actually present 
in the Court room at the time when 
the affidavit was Sled ; but the Sessions 
Judge no doubt correctly points out 
that the affidavit does not actually 
say this. It was a counter affidavit 
intended to refute what had been 
stated by the affidavit filed by Mehdi 
Hussain indicating to the Munsif 
what he had seen outside the Court 
house and that on that ground Mosadi 
Lai’s application for an adjournment 
ought not properly to be granted. 
I must confess that, if one takes a 
broad view of this set of facts as to 
the actual occurrence of the wedding 
and the physical or rather geographi¬ 
cal positions of the place where the 
case was being heard and the place 
where the wedding was to be cele¬ 
brated. it doc-s not seem to me that it 
is altogether impoisihle to read into 
this affidavit a meaning which, 
although it may be taken not to be 
strictly accurate, is not altogether 
inconsistent with elementary truth ; 
and that although its language may 
convey a meaning which is capable 
of being easily interpreted as indica¬ 
tive of falsity, it aUo may be con¬ 
strued in such a way as to comprise 
elements which may take it outside 
those upon which could properly be 
founded a definite charge of actual 
perjury. The basic proposition which 
was in the mind of those concerned 
was that Mosadi Lai was going to 
attend a wedding that day whether he 
started at half past six in the morn¬ 
ing or at eight in the morning or 
even later. The principal part of his 
application to the Court was that as 
it was the day of the wedding of a 
son of his he was not available for 
the purpose of attending properly to 
his case. The affidavit which is made 
by his son (the applicant) says in 
language which I have already given 
in detail that his facher had not come 
to the Mnnsif’s Court the dav on 
account of this wedding. It may be 
quite true that Mosadi Lai was with 
Baldeo Sahay purchasing a stamp in 
:he morning for the purposes of the 
furtherment of his application in the 
case and it may well be that some 
time early in the morning he was 


Court but that to my mind is quite a 
different proposition to a statement 
that he was on account of those 
movements necessarily in a position 
to attend properly to and to take 
part in the conduct of his case in 
Court. It must be remembered that 
primarily there is no ground for 
considering that Mosadi’s application 
for adjournment was based upon 
other than a natural, true and reason* 
able cause. 

Now the intention to commit per¬ 
jury must be clearly present before a 
person charged with that offence can 
properly be convicted of it and a 
statement capable of being construed 
in any reasonable way in such com* 
mitting that it does not show a clear 
intention of committing perjury or a 
deliberate atte npt to make a false 
statement does not er se contain the 
elements of the offence. In this case, 
I am of opinion that although it may 
be that the probabilities of the case 
indicate that Ramgobind Ram may 
have been aware of his father’s 
presence in the neighbourhood of the 
Court house it does not follow thit 
even if he was so aware of his pie- 
sence the language of his affidavit is 
incapable of a construction other than 
that of a perjury character. Indeed 
the learned Sessions Judge has care* 
fully pointed out that there was in 
fact no evidence to show that Mosadi 
Lai and Ramgobind Ram had at any 
time that day been seen in company 
together. 

I, therefore, have come to the con* 
elusion that this was a case in which 
there was sufficient doubt as to 
whether there was a*i intention to 
commit perjury or not to justify an 
acquittal: and I have no hesitation 

under the circumstances which are 
disclosed in Ibis matter and which 
have been most ably placed before me 
by the learned Counsel for the appli* 
cant in setting aside the conviction. 

Conviction set aside. 
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Das and Kxtlwant Sahay, JJ. 

Saburi Pan lay find anothei —Ap¬ 
pellants. 

T 

Ra?n Khelawan Pan<le and others-^ 
Respondents. 

F. A. No. 163 of 1920, Decided on 
23nd February 1933, from the decision 
of Sub. J., Arrah, D/- 27th April 
1920. 

♦ Court fee—'Declaratory suit. 

A 0 uit by the heir of a lunatic for a declara¬ 
tion that he is entitled to the property of the 
lanatic which is in the cuttody of the manager 
appointed by the Court requires 10 Rs. Court- 
fee stamp. (P 386 C 2] 

Susil Madhab Mullick —for Appel¬ 
lants. 

Parmeswar Dayahior Respondents, 

i axing Officer’s Report.—This is 
a Court-fee matter. It appears that 
in Shahabad there was a lunatic 
named Ram Nihora Panday in res¬ 
pect of whom the Collector applied 
for an inquisition under Act IV of 
1912. Ram Nihora Panday was found 
to be a lunatic, but there was a dis¬ 
pute amonst his relatiens regarding 
the person who should be appointed 
manager of the property. Claims 
were put forward by ’Saburi Panday, 
Gayadin Panday and two persons 
named Ram Khelawan Panday one of 
whom was otherwise known as Ri- 
khai Panday. The District Judge 
finally nominated a committee consis¬ 
ting ot Ram Khelawan Panday, (not 
Rikhai), Sabury Panday and Deonath 
Panday, son of Gayadin, who conti¬ 
nued to manage tho lunatic’s property 
until his death which occurred in 1918. 
On July 18th, 1919, the District Judge 
directed the managers to make orer 
the property to Rikhai Panday, the 
nearest relation of the deceased luna¬ 
tic within one month. The managers 
objected to this, pointing out that Ri¬ 
khai Panday had already instituted 
a suit against them in the Court of 
the Subordinate Judge at Arrah. It 
is from this suit that the present ap¬ 
peal arises. The Subordinate Judge 
decreed the suit in farour of Rikhai 
Panday, and the present appeal has 
been instituted on behalf of the defen- 
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dants Saburi Panday and Gayadin 
Panday. 

The appellants at first prayed that 
the District Judge might be directed 
to abstain from handing over posses¬ 
sion to Rikhai Panday until the deci¬ 
sion of the appeal. But on May 17th 
last, the District Judge directed the 
managers to make over the property 
of the deceased lunatic to the suc¬ 
cessful litigant, Rikhai Panday, who 
is accordingly now in possession. 

The plaint bore a Court-fee stamp 
of ten Rupees and there is a similar 
stamp on the memorandum of appeal. 
inter alia the plaintiff Rikhai Panday 
prayed that it might be declared that 
he was the heir of the deceased luna¬ 
tic ; and that he was entitled to ob¬ 
tain possession of all the lunatic’s 
property. In the alternative he pray¬ 
ed that he might be declared entitled 
to joint possession wich the defen¬ 
dants third party. The question of 
the sufficiency of the Court-fee stamp 
was raised by the Subordinate Judge’s 
Sharistadar at a very early stage of 
the proceedings ; but the learned Sub¬ 
ordinate Judge found that as the pro¬ 
perty was in possession of trustees 
under the District Judge it was not 
necessary for the plaintiff to ask for 
anything more than a declaratory 
decree. He based his decision upon 
the ruling in the case of Administra' 
tor~General of Bengal v. Bhagaban 
Chandra Roy Chowdhury (1) where the 
plaintiffs sought a declaration in res¬ 
pect of land which had been attached 
under S. 146 of the Criminal Proce¬ 
dure Code. I think that a case more 
directly in point is that of Rani Kamal 
Mukhi Kuer v. Udii Narain Singh 
(First Appeal No. 102 of 1920). In 
that case the Court of Wards was in 
possession of the property in suit as 
stake-holder under S. 13 of the Court 
of Wards Act. But in spite of this 
fact the learned Taxing Judge of this 
High Court, by his decision of Janu¬ 
ary 14th, 1920 decided that the plain¬ 
tiffs must pay ad valorem Court-fees, 
because in their plaint they prayed in 
the alternative that their suit might 
be treated as one for possession. 


(1) [1911] 15 C. W. N. 758—10 
I. C. 531. 
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It does not appear to me that the 
present case dilTers in any essential 
from the ordinary title suit in which 
there is a dispute regarding succes¬ 
sion to property, and the plaintiff 
prays for declaration of title and re¬ 
covery of possession. It is true that 
the defendants, when the suit was 
actually instituted, enjoyed posses¬ 
sion only in the capacity of trustees. 
But they also claimed the property in 
their private capacity, and Rikhai 
Panday could not obtain possession 
of it before his title was declared. It 
has been repeatedly held that a plain¬ 
tiff cannot avoid liability to pay ad 
valorem Court-fee by attempting to 
put his consequential relief in a dec 
laratory form. I tnink, therefore, 
that when the plaintiff asked that he 
might be declared entitled to posses¬ 
sion he was liable to pay ai valorem 
Court-fee as if he had prayed for re¬ 
covery of possession. This is the rule 
which was laid down in the case of 
Deokali Koer v. Kedar Nath (2). The 
learned Vakil for the appellants ar¬ 
gues that even if ad ua/orem Court-fee 
was properly payable on the plaint, 
he is himself appealing only from a 
declaratory decree, and until the 
plaint is amended he should not be re¬ 
quired to pay ad valorem Court-fee. 
In this connection, it is to be noticed 
that the respondent Rikhai Panday 
has now obtained possession of the 
property in suit, and if the appellants 
should win their appeal they will cer¬ 
tainly seek to dispossess him on the 
strength of the decree which they will 
obtain. The suit is clearly other than 
a purely declaratory suit ; and ad va¬ 
lorem Court-fee was properly payable 
on the plaint. In any case, ad valorem 
Court-fee is properly payable on this 
memorandum of appeal. 

It is to be noted that one of the 
grounds of appeal raises the question 
of whether on the plaint as it was 
originally framed S. 42 of the Speci¬ 
fic Relief Act is not a bar to the suit. 
If it should be decided that the suit 
is a purely declaratory suit, properly 
instituted, and that the plaint was 
sufficiently stamped the appellant will 
be able to obtain refund of any 


(2) 11912] 39 Cal. 704-16 C.W.N. 838- 
15 I. C. 427. 


Court-fee paid in excess. On the 
other hand it is obvious that no orders 
can be passed by the Bench for the 
payment ad valorem Court,fees on 
the plaint until the appeal is admit¬ 
ted : and the appeal cannot be admit¬ 
ted until it is properly stamped. Thus 
the payment of proper Court-fee on 
the raenorandum of appeal must pre¬ 
cede the exaction of deficit Court-fees 
on the plaint. 

The value of the suit is eight thou¬ 
sand rupees and Court-fee payable is 
Rs. 395. The sum of ten rupees has 
been paid, and there is a deficit of 
Rs. 385 on the memorandum of appeal. 

Das. J. —The only question raised 
in this appeal is whether the plain¬ 
tiff has established the pedigree on 
which he relies. The plaintiff has 
examined himself in support of his 
case and also an old Purohit of the 
family 75 years of ag«. It is quite 
true that the plaintiff is not a very 
trustworthy person ; and, if his evi¬ 
dence had not received corroboration, 
I would hesitate to accept it. But his 
evidence has received very strong 
corroboration from the evidence of 
the old Purohit of the family. The 
learned Subordinate Judge has accept¬ 
ed that evidence and I see no reason 
whatever to differ from him on this 
point. The appellants are after all 
the managers of the estate of the 
lunatic who is now dead. This 
case decides no issue as between the 
plaintiff and the defendants in their 
personal capacity. In my opinion the 
plaintiff has established his title to 
the property as against the defen¬ 
dants, who are the managers of the 
estate of the lunatic. I would ac¬ 
cordingly dismiss this appeal with 
costs. 

The office reports thab there is a 
deficiency of Court-fee to the extent 
Rs. 385 on the plaint filed by the res¬ 
pondents in the Court below. I am 
of opinion that the Court-fee of Rs- 111 
was sufficient. The position is this. 
The property was in the custody m 
the Court and all that the plaintitt 
had to do was to establish his title o 
the property. Therefore, it ne¬ 

cessary for him to file a suit for 
olaration of his title to the pr 
perty. bufrnot for recovery of Posses¬ 
sion. In my opinion, the principle ot 
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Mt, Nand Rani v. Dorga Dass (MuUiok, J.) 


the decision in Advxinistrato>-Gene¬ 
ral of Bengal v. Bhagaban Chandra 
Roy Chowdhury (1) applies to this 
case, 

Kulwan Sahay, J.—I agree. 

Order accordingly* 


Facte.—In a compromise decree pas¬ 
sed against the opposite party it was 
ordered that on payment of Rs. 1000 
to the plaintiff immediately and the 
sum of Rs. 12,600 on or before 31-3- 
1923 the plaintiff’s claim would be 
discharged in full, but if the opposite 
party failed to pay as above the plain¬ 
tiff should realize her full claim for 
Rs. 20,989-9-0 with costs and future 
interest. On the date of compromise 
Rs. 1000 were duly paid, but on 31-5- 
23 the defendants brought into Court 
only Rs. 6.000 and the plaintiff recei¬ 
ved the same under protest. As re¬ 
gards the balance of Rs. 6,600 the 
defendants asked for an extension 
for one month. The Subordinate 
Judge on 4-6-23 granted extension 
and ordered that payment would be 
accepted on or before 30-6-23, if the 
defendants paid to the plaintiff a sum 
of Rs. 164 as intermediate interest. 
Plaintiff applied for revision of the 
order allowing extension. 

Mullick, J.--[His Lordship after 
stating facts continued.] It is con¬ 


tended by the petitioner that no 
extension of time can be given with¬ 
out the consent of the parties and 
reliance is placed upon Australian 
Automatic Weighing Machine Com¬ 
pany V. Walter (1); but the matter 
has been exhaustively considered 
in Kandarpa Nag v. Banwari 
Lai Nag (2) and it seems now 
settled that no general rule can be 
laid down and that although a con¬ 
tract may have ripened into a decree 
the Court will not be precluded from 
giving relief which it would have 
been competent to give if it had been 
called upon to adjudicatd upon the 
contract in the first instance and 
without its having been embodied in 
a decree. There are cases which have 
held that when a compromise takes 
place between an auction-purchaser, a 
judgment-debtor and a decree-holde^ 
stipulating that the sale would beset 
aside on the payment of the judgment 
debt on a certain date time was of 
the essence of'the contract. On the 
other hand it seems to be now settled 
that where the agreement is for the 
payment of money on a prescribed 
date and that upon default of pay¬ 
ment on that date money or land is 
to be forfeited, time is not of the 
essence of the contract. Indeed the 
rule is clear that in every case the 
Court must determine upon the facts 
of the case whether relief against for¬ 
feiture is to be given or not. I have 
no doubt that in the present case the 
Subordinate Judge had jurisdiction to 
determine whether time was of the 
essence of the contract. He has 
decided that it was not and, there¬ 
fore. it does not seem to me that 
S. 115 can be invoked for the pur- 
pose of setting aside the learned 
Subordinate Judge’s order. The learn¬ 
ed Subordinate Judge in one part 
of his judgment expresses the view 
that S. 148 is applicable to the case, 
but I would prefer to base his jurisdic¬ 
tion on the general rules of equity. 

The only question that remains is 
whether we should further extend the 
time. Having regard to the fact that 
the application to this Court was 
made without much delay and that 

(1) [1891] W.N. 170. „ , ^ „ 

2) [1921] 33 O.L.J. 244—SO I. 0. 864 
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Mullick and Bucknill, JJ. 

Mt> Nand Rani iiTuer—Applicant. 

V. 

Durga Dass /Varam—Opposite Party* 

Civ. Rev. No. 248 of 1923, Decided 
on the 3rd July 1923, from an order 
of the Sub. J., Patna, D/-4th June 
1923. 

Civil P. C., 8, 115—-Compromise decree— 
Time fixed for payment of decretal amount— 
Court can extend time if the same is not of es¬ 
sence of the contract—C^ P% Code S-148^ 

Where under a compromise decree time i® 
fixed for payment of the decretal amount, tb® 
Court can extend the time for payment if in its 
discretion it thinks that time is not of the 
essence of the contract, and such an order 
extending the time is not subject to revision. 

IP 387 Cl 

Banwari Lal—iov Applicant. 

Kailas Pati —for Opposite Party. 




388 

the defendants were uncertain whe¬ 
ther the learned Judge's order would 
be atfirraed by the High Court I think 
this is a fit case for granting further 
extension: and we give seven days’ 
further time from this date for com* 
plying with the order of the Subordi¬ 
nate Judge. [His Lordship then con¬ 
cluded 

We direct that if the defendants 
deposit in the Court of the Subordi¬ 
nate Judge the sum of Rs. 6,600 on 
account of the d.ecretal sura together 
with the sum of Rs. 200 on account 
of intermediate interest, that is to say 
a. total sum of Rs. 6,800 on or before 
the 10th July, full satisfaction will be 
entered in respect of the claim as 
provided by the compromise decree 
and that on default the terms of the 
said decree will be duly enforced 
according to law. There will be no 
order as to costs. 

Bucknill, J.—[His Lordship con¬ 
curred in the above judgment.] 

Revision not allowed. 
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Mullick and ADAMI, JJ. 
Mareshi Singh — Appellant. 

V. 

Emperor —Opposite party. 

Death Reference No. 6 of 1923 with 
Criminal Appeal No. 20 of 1923, De¬ 
cided on 12th March 1923, from the 
Decision of S. J. Saran D/—3rd Feb¬ 
ruary, 1923. 

^^Penal Code S. 97-Defence cannot be nicely 
modulated — Retiring, because violence isexpect- 
ed% ts not compulsory—Assembly can be guilty of 
exceeding right of private defence against ert- 
mxnal force—Penal Code S. 149 . 

Where, poesesion is undisputed or where 
there is no time to seek assistance of the au- 
thorit'es there is no obligation upon a person, 
entitled to exercise the right of private de¬ 
fence and to defend his person, or his property, 
to retire from the field merely because his 
assailant threatens him with violence. A man 
acting under an apprehension of death cannot 
be expected to judge too nicely the force of his 
own blow; and the common law of England, 
which is substantially also the law in India on 
this topic, says that he is not bound to modu¬ 
late his defence step by step according to the 
attack before there is reason to believe that 
the attack is over ; he is not obliged to retreat 
but may pursue his adversary till he finds 
nimself ont of danger and if iu a coofiiot 


justifiable. Obiter —The law is that if the mem¬ 
bers of an assembly act with the common 
object of exceeding the right of private defence, 
then they are not only all generally guilty of 
rioting but also of the particular offence con¬ 
stituted by such excess of user. An assault 
is a crime except under certain special circum¬ 
stances. But in one sense criminal force is a 
continuing wrong and there is a limit where 
the plea of justification ceases to operate and 
the liability to punishment revives,- if one 
member in prosecution of the common object 
of an assembly exceeds that limit every other 
member shares with him the guilt of his act. 

13C.W.N. 1180, Foil. 39 Cal, 896. 35 Cal. 368 
Dist. [P. 390 C. 2, P. 391 C. 2, P. 392, C. 1] 

Hasan Imam —for Appellant. 

Sultan Ahmed —for the Crown. 

Facts.—A serious fight took place 
between the inhabitants of mauza 
Gopalpur on the one hand and raauzas 
Chainpurwa and Naraon on the other. 
It resulted in the death of five men 
namely Mahabir Ahir, Doman Ahir, 
Sheogulam Ahir, Jangi Ahir and 
Bhirgo Mahto, on the Gopalpur side 
and three men, namely, Deonandan 
Singh, Kamla, Singh and Deepan 
Singh, on the other side. Among the 
wounded were also Kamla Singh» 
Mukhram Singh, Prem Narain Singh 
Ambica Ahir and Pohkhan Ahir on 
the Gopalpur side and Narayan Singh 
and Sheobaran Singh on the Chain¬ 
purwa and Naraon side. 

Mukhram Singh gave a report to 
the effect that nine buffaloes and 
cows belonging to Birchi Singh of 
of Chainpurwa and Lalji Singh of 
Naraon had trespassed into his maize 
and raher field and that while he, ac¬ 
companied by his co-villagers Bhirgu 
Mahto, Narsingh and Prem Singh, was 
driving them towards the pound at 
Santa, about sixty to seventy men of 
the opposite party armed with spears, 
lathis, garasas pherasas, attacked them 
and rescued the cattle, and in the 
course of the attack injured the per¬ 
sons mentioned above. Ram Ande- 
shi Singh reported that owing to long 
standing enmity, some ahtrs of Go¬ 
palpur were cutting Deonandan 
Singh’s paddy, that Kamla and his 
father Deonandan caught an ahir 
named Binda, that thereupon 100 to 
150 men from Gopalpur came up and 
attacked Deonandan and Kamla, who 
were reinforced by a number of uhain- 
purwa and Naraon men and that a 
fight resulted in the course of which 
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bteweeu them be happens to kill, such killing is 
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Deonandan and others of his side 
receive 1 serious injuries and Binda 
was rescued. The Sessions Judge on 
tQG 3rd February, 1933, delivered judg¬ 
ment in both cases. Out of the twen¬ 
ty men on the Chainpurwa and Naraon 
side, who were committed for tri-al, 
the Sessions Judge acquitted five and 
sentenced the remainder under S. 303 
read with S. 149. Out of the eighteen 

men in the counter-case, he acquitted 
nine and sentenced others under S. 302 
read with 149. The accused in the 
former case presented appeal No. 20 
(Death Reference No. 6) and those in 
the latter, preferred appeals Nos. 21 
and 22 of 1923 (death Reference No. 7 

of 1923.) , 

Mullick, J. [After setting out the 

facts of the case his Lordship pro¬ 
ceeded as follows : 1 

Before proceeding to deal with each 

appeal separately, it is necessary to 
observe that neither the Public Prose- 
■ cutor nor the learned Judge nor in 
one case the assessors seem to have 
believed the respective accounts ot 
either party regarding the origin of 
the fight. The police were '“Imed 
to believe the ' cheirai ' story 

but in the Sessions Court the 
Prosecutor appears to have ^o^ly 
told the Court that he would not 
support either that story or the paddy 
cutting story and set up altoge her 
a new theory, namely, that both sides 
by agreement had fought a Pitched 
battle The learned Judge has ac 
oepted that view with the rc^u't that 
a situation of some difficulty ha 

"KtK .h. Ctalnp.-*. 

and Naraon men '^t'e,.^®®“?,®nesses in 
. etamined the prosecution witnesses in 

S T show that their story as to 

the grazing *^e capture 

was false, but they did not call any 

rvidence to show that their own ^ac¬ 
teue Some of them, 
to considerable trouble to call 

dence to prove alibis. Ronalpur 

j: 

Ihe sTory of'paddy cutting set up by 

^CfOT^us^he learned Counsel for 
the appeUants. in both appeals, have 
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had a somewhat easy task in over- 
tiirowing the finding of the learned 
Judge that there was a premeditated 
and precancorted fight, for the simple 
reason that tliere is no evidence 
whatsoever upon which such a finding 
can he based. The leirned Judge in 
the case against the Chainpurwa nien 
relies on the evidence of prosecution 
witness Sukan Ahir, but that evidence, 
in my opinion, proves very little. It 
merely shows that the two sides 
were at enmity with oacli other and 
that a fight did take place. It alto- 
gether fails to show how the fight 

originated and it cannot warrant the 

inference that the parties turned out 
by agreement to have a fight merely 
for the sake of fighting. 

[The judgment then stated the ar¬ 
guments of Counsel and disposed of 
Appeal No. 20 and Death Reference 
No. 6 of 1923 and continued.] 

Appeals .Vos. 21 and 22 af 1923 and 
Death Reference Vo. 7 of 1923. In this 
case out of seventeen men from Uo- 
palpur, whom the police sent up tor 
trial under the orders of the Superin¬ 
tendent of Police and against their 
own judgment, only ten were convic¬ 
ted. Out of these ten men the appel¬ 
lant, Ram Nareshi alias Nareshi, has 
been sentenced to death and the re¬ 
mainder have been sentenced to trans¬ 
portation for life, under S. 302 read 

with 149. 

The learned Judge states that be is 
not in a position to find which of the 
accused caused the deaths of Deonan¬ 
dan Singh, Kamla Singh and Deepan 
Singh, but he finds that one or more 
members of the unlawful assembly 
committed murder by killing these 
me” in prosecution of the common 
object of the unlawful assembly. 

As in the counter case, 

Judge has declined to accept t»i® 
that Deonandan and Kamla caugh 
number of ahirs of Gopalpur cutting 
their paddy. The Gopalpur m®“' who 
were the accused in this ®®®®’ 
given no substantive j'" 

proof of their allegation 
originated out of a seizure of c«“e Dy 
Mukhram Singh, but fortunately tor 
toem th” profecution have put upon 
the”eoord the evidence given by ap¬ 
pellants in the counter case when they 
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were prosecution witnesses. It is clear 
from that evidence and from the 
reasoning of the learned Judge that 
the account given by the Gopalpur 
men as to the origin of the riot is 
substantially correct. 

There is no evidence in support of 
the theory put forward by the learned 
Judge that the Naraon and the 
Chainpurwa men came to remons¬ 
trate with the Gopalpur men as to the 
cattle grazing of the ‘previous day 
and of previous acts of aggression 
and that a quarrel broke out in which 
both 'parties joined and engaged in 
something in the nature of a pitched 
battle. 

The learned Government Advocate 
however, contends that, accepting 
that the riot originated as alleged by 
the Gopalpur men in the seizure of 
cattle by Mukhram Singh, yet this 
is a case in which no right of private 
defence can be claimed by the Gopal’ 
pur men. He contends that in taking 
the cattle to the orchard of Mukha 
Singh and collecting reinforcements 
and in awaiting the attack of the 
Chainpurwa and Naraon men appel¬ 
lants in this case were clearly mem¬ 
bers of an unlawfml assembly and he 
relies strongly upon Kabiruddin v. 
King-Emperor (1). In that case the 
learned Judges appear to have ap- 
prbved the following statement of 
the law as given in the Sessions 
Judge’s charge to the Jury. “ In 
laying down the law T rely, first, on 
the clear language of S, 141 (4). which 
refers to an actual right as well as a 
supposed one, and then on a long 
series of rulings which begin with 
Queen-Empress v. Jeolall (2) and end 
with Anant Pandit v. Madhusudan 
Mandal (3). There can I tell you, be 
no right of private defence, either on 
one side or on the other, where both 
parties are evidently aware of what 
is likely to happen and turn out in 
force. The right of private defence 
cannot be pleaded by persona who 
expecting to be attacked, go out, of 

(1) [1908] 35 Cal. 368-12 C.W.N. 384- 
7 C. L. J. 359—3 M. L. T. 385- 
7 Cr. L. J. 256. 

(2) [1867] 7 W. R. Cr. 34. 

(3) [1899] 26 Cal. 574. 


their way to court an attack. When 
the parties of the complainant and 
accused are prepared to fight, it 
is immaterial who was the first 
to attack, unless it be shown that 
the accused were acting in the exer¬ 
cise of the right of private defence. 
If the accused, it was held by the 
Judges at Allahabad not many years 
ago [see Queen-Empress v. Prag Dot 

(4) ], were determined to vindicate 
their supposed rights and engaged in 
a fight with men equally determined 
to vindicate them no question of 
private defence can arise. It comes 
to this simply, that »-ur law does not 
permit rival claimants to enter in 
cold blood into battle to settle a 
dispute which can be settled in a 
lawful manner. ” And the learned 
Judges of the Calcutta High Court 
draw attention to the words of Hol¬ 
loway, J. in Hyde v. Oraham (5) where 
that learned Judge observes as 
follows: “ The natural tendency of 
the law of all civilised states is to 
restrict within constantly narrowing 
limits the right of self-help, and it is 
certain that no other principle can be 
safely applied to a country like this.** 

It is clear, however, that the deci¬ 
sion in Kabiruddin's case (1) was 
foundv»d on the fact that the question 
of possession was in dispute and that 
the appellants before their Lordships 
were members of an unlawful as¬ 
sembly, firstly, because they were 
attemptirg to enforce a right or a 
supposed right by violence, and 
secondly, because there was sufficient 
time to inform the authorities. Where 
however, possession is undisputed or 
where there is no time to seek the 
assistance of the authorities, I cannot 
agree that there is any obligation 
upon a person entitled to exercise the 
right of private defence and to defend 
his person or his property to retire 
from the field merely because bis 
assailant threatens him with violence. 
I see nothing wrong on the part of 
the Gopalpur men in awaiting the 
coming of their antagonists and in 
maintaining their possession of the 
cattle which they had lawfully seized. 

(4) [1898] 20 All. 459—(189S) A. W. 

N. 117. 

(5) [1862] 1. H. & C. 593. 
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The law did not require them to retire 
as soon as Deonandan and Jaji went 
away to fetch reinforcements. The 
learned Government Advocate seems 
to suggest that it was their duty to 
release the cattle and to complain to 
the authorities, but I entirely disagree 
with hi n. He next contends that it 
was not their intention to impound 
the cattle at all; and that their object 
was merely to fight for fightings 
sake; and he relies on the ciroum- 
stanoes that they remained in Makha 
Singh’s orchard for an hour before 
the fight began. There is, however, 
no clear evidence in support of the 
theory that the common object of the 
Gopalpur men was not to resist 
aggression but to resort to the ordeal 
of battle. The facts are equally 
consistent with their allegation that 
they did intend to take the cattle by 
the Local Board road and that as it 
passes Chainpurwa it was^ necessary 
for them to collect men in order to 
resist a possible attack. Something 
might perhaps have been said for the 

learned Government Advocates the¬ 
ory if they had let the cattle go and 

had then assembled on Mukha 
orchard and given a challenge to the 
other side to come there and fight, 
but the evidence does not disclose any 
Buch conduct and as the rescue of the 
cattle amounted to theft under the 
Indian Penal Code, apart from an 
offence under the Cattle Trespass Act. 
the right of private defence of pro¬ 
perty^ was, in my opinion, clearly 
available to them. As a matter of 
fact the cattle escaped in tbe course 
Af the fight and in my opinion it is 
ItabliBhed that the Gopalpur men 
did intend to maintain their posses¬ 
sion of them. 

Again, if the Chainpurwa and 
^Jaraon men entered upon Mukha 

Singh’s plot without the consent of 
the Gopalpur men and with the object 
of committing an assault, then they 
were guilty of the offence of criminal 
trespass, and the Gopalpur men had 
the right to eject them by such force 
as was necessary. It would have 
been otherwise if the entry was rn^*^® 
in answer to a ohallenge to fight, but 

of this there is no evidence. 

I think then the appellants are 
entitled to plead S. 97 of the Indian 


Penal Code and the only question is 
whether the force used was excessive. 
Having regard Co the savage nature 

of the attack and to the fact that no 
less than five of their men were killed 
I cannot say that the right of private 
defence was exceeded by the appel¬ 
lants. As was observed by Jenkins, 

C. J-, in Bhut Nath Dome v. King- 
Emperor (6), a m&n acting under an 
apprehension of death cannot be 
expected to judge too nicely the force 
his own blow; and the common law 
of England which is substantially also 
our law on this topic says that he is 
not bound to modulate his defence! 
step by step according to the attack 
before there is reason to believe that 
the attack is over; he is no*; obliged 
to retreat but may pursue his adver¬ 
sary till he finds himself out of danger! 
and if in a conflict between them hef 
happens to kill, such killing is 
justifiable. 

The evidence is that the attack was 
commenced by the Chainpurwa and 
Naraon men and in my opinion the 
Gopalpur men did not use unneces¬ 
sary force in repelling it. 

The learned Counsel for the appel¬ 
lants, in one part of his argument 
seemed to suggest that once the right 
of private defence is conceded there 
can be no conviction under S. 302 
read with 149. He contended that 
individuals might perhaps be convict¬ 
ed of exceeding the right of private 
defence but there nould be no convic¬ 
tion of the other members of the 
assembly of that excess by implication 
and he relied on Kunja, Bhuiya v. 
King- Emperor ij). I do not, however, 
understand that case to lay down any 
such general proposition. In my 
opinion the law is that if the members 
of an assembly act with the common 
object of exceeding the right of 
private defence then they are not 
all generally guilty of rioting but 
also of the particular offence con¬ 
stituted by such excess of user. . 

Under our law an assault is a crirael 
execpt under certain special circums4 
tances. But in one sense cnminaU 

•lenisMTrcrwrNr^.iso-io or. 


L, J. 391—3 I. C. 867. 

(71 fl912l 39 Oal. 896—16 C. W. 
l{)53-13 Or., L. J. 481- 

1.6 I. C. 481. 
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force is a continuing wrong and there 
is a limit where the plea of justifica- 
ion ceases to opei’ate and the 
liability to punishment revives; if one 
member in prosecution of the common 
object of an assembly exceeds that 
limit every other member shares with 
him the guilt of his act. 

In the present case, however, the 
right of private defence not having 
been exceeded the question does not 
arise. 

The result is that the convictions 
and sentences must be set aside, and, 
acquitting the appellants, we direct 
that they be set at liberty. 

Adami, J.—I agree. 

Convictions d' Kentcnccs .'^et asi-le. 
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Dawson Miller, C. J. and 

Foster, J. 

Ram Dheyan Singh and others — 
Appellants. 

V. 

Bhulotan Siiigh and others —Res¬ 
pondents. 

F. A. Nos. :i4 and 35 of 1920, Deci¬ 
ded on 21st February 1923, from the 
decision of Addl. Sub.-J. Gaya, D/- 
25th August 1919. 

Bengal Tenancy Act (VIII of 18S6). Ss 
SS, 87—Transfer of occupancy righis in lieu 
of takkavi loan is sale. 

Takkaviloana were m*)de by ao izardar to 
certain occupancy tenants who being unable to 
pay thp loans gave up their holdings to the 
izardar. 

Held : that the transactions were neither 
surrenders nor abandonments of the holdings 
but sales of the occupancy rights of the 
tenants in favour of the izardar. The word 
“acquire" in S. 22 beforj its amendment by the 
Act of 1907, implied the accrual to a raiyati 
tenancy of rights conferred by Statute 
ratter than the transfers of right by 
another tenant. 4 C.L.J. 200; (1920) Pat. 168- 
Foil. 13 C.L.J. 568 DiBS.lP. 395, C. 2/P. 396, C. 2] 

N. C. Sinha and S. N. Rai—iox 

Appellants. 

S. M, Mullick and H. p. Sinha —for 
Respondents. 

Dawson Miller, C. J.—I have had 
an opportunity of perusing the judg¬ 
ment about to be delivered by my 
learned brother. I agree with the con- 


have nothing to add. 

Foster, J.—These appeals arise out 
of two suits which were tried together 
and decided by the Subordinate Judge 
of Gaya in his judgment dated the 
26th August 1919. The two suits 
came to be numbered 40 of 1919 and 
41 of 1919, but in fact they were 
instituted before that year. The 
plaintiffs in Suit No. 40 are defendants 
in Suit No. 41 and the defendants in 
Suit No. 41 are plaintiffs in Suit No. 
40. Both parties are interested in 
Dardha, a large village which has 
come under Settlement, the Record of 
Rights having been finally published 
in October 1914 ; and each party has 
sued for a declaration that certain of 
the entries in that record are in¬ 
correct. The suit now registered as 
No. 40 of 1919 was instituted in 1915 
by representatives of the three bran¬ 
ches of a family having a common 
ancestor. The most prominent per¬ 
sons of this family at the time of Che 
Record of Rights were Bhikhari Singb 
and Raj Keshwar Singh in one 
branch, Sheobalak Singh and Loke- 
nath Singh in another, and Ram 
Kewal Singh in the third. These 
persons have been, for convenience 
sake, called the plaintiffs in the judg¬ 
ment of the Trial Court, though they 
are defendants in the second suit; and 
the defendants, though plaintiffs in 
the second suit, are called defendants 
throughout. The second suit was 
instituted in lyl7. Both parties have 
iaterest as landlords in the village, but 
the plaintiffs are also possessed of 
extensive tenancies under direct 
cultivation. 

Both the suits impeached as in¬ 
correct a very large part cf the 
Record of Rights of village Dardha, 
but the Subordinate Judge in each 
party’s case allowed only one of the 
least important of the claims and 
dismissed the rest. So with two very 
small exceptions the Record of Rights 
was upheld. Those, whom it is con¬ 
venient to call defendants, are the 
appellants in each suit; and the so- 
called plaintiffs, as respondents, have 
filed a cross-appeal in connection 
with the appeal in the second suit. 
The two appeals and the cross-appeal 
cover much less ground than the 
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original suits, and, moreover, many 
points have been abandoned in the 
course of argument. For the better 
understanding of the matters still in 
controversy it is necessary to make 
an outline of the various interests 
shown in the Record of Rights of 
Dardha village. 

There are 14 Khewats in the Record 
of Rights showing the interests of the 
proprietors and tenure-holders in the 
village. The proprietary interest of 
the whole village is held by the family 
of Khawaja Hasan Jan (IChswats 
Nos. 1 to 3). Under the proprietor 
are two mokarrari shares, 8 annas 
each, one of which was held at the 
ti le of the Settlement by Bibi Guna. 
The other 8 annas mokarrari had been 
sub-let in darmokarrari and Bibi Guna 
had acquired the sub-lease. So Bibi 
Guna had 8-annas mokarrari share 

and 8-annas ^/armo/carran' share, and 

this 16-annas interest was leased to 
the plaintiffs by her predeoessors-in- 
interest and by herself in successive 

terras under thicca lease since the 
year 1874. The last term ended in 
1918 during the pendency of these 
suits. Bibi Guna transferred her 16. 
annas mokarrari and darmokamri 
interest to the plaintiffs and defend, 
ants ; the plaintiff.! acquired 
of this in 1906 and the defendants the 
residue in 1912. So at the time of the 
final publication of the Record of 
Rights (14th October 1914) and at the 
time of the institution of these suits 
(1915 and 1917,) the plaintiffs who 
were originally thiccadars of the 16- 

annas interest were in possession of 

the village as darmokarrartdars of 4- 
annas share, and as thiccadars of 12- 

annas share to the defendants; and 

the lands held by the plaintiffs in 
these two capacities were shown m 
the Record of Rights as follo^: (a) 
within the thicca tenure {Khewat 
No 8), there is khata No. 82, a small 
area of road side land on which stood 
a mahua tree in the possession of 
Sheobalak Singh, one of the plaintitts; 
(6) also in the thicca khewat, a large 
area {khata No. 3) shown as bakaskt 
thiccadar ; (c) a still larger area held 
by cultivating tenants under the 
thiccadars. The lands in possession 
of the cultivating tenants include 
seven tenancies in connection with 


which disputes have arisen between 
the parties. There are six permanent 
tenures, having rent not fixed in 
perpetuity, and one occupancy hold¬ 
ing; all these stand in the names of 
one or other of the plaintiffs’ family 
in khewats Nos. 9 to 14 comprising 
Khatas Nos. 83 to 89 and 67. 

The tenures are as follows :— 

(1) Khewat No. 9. Tenure-holder 
Ram Kewal Singh, 35*33 acres, pro¬ 
duce rent detailed in khatas Nos. 83 
and 84. 

(2) Khewat No. 10. Tenure-holder 
Bhikhari Singh, 9*89 acres, cash-rent, 
khata No. 85. 

(3) Khewat No. 11. Tenure-holder 
Bhikhari Singh, 35*72, produce rent, 
khata No. 86. 

(4) Khewat No. 12. Tenure-holder 
Sheobalak Singh, 5*22 acres, khata 
No. 77, cash rent. 

(5) Khewat No. 13. Tenure-holder 
Sheobalak Singh, 31*76 acres, khata 
No. 88, produce rent. 

(6) Khewat No. 14. Tenure-holder 
Sheobalak Singh, 1L'41 acres, khata 
No. 89, produce rent. 

The single occupancy holding is a 
well and orchard standing in the 
name of Sheobalak Singh and des¬ 
cribed as free of rent. Its areai 
1*64 acres and it is recorded in Khata 
No. 67 

It will be convenient to take the 
defendants’ two appeals in their order 
and then to come to the plaintiffs’ 
cross-appeal. 

Appeal No. 34 concerns the six 
permanent tenures and part of the 
occupancy holding set out above, as 
well as the mahua trees which I have 
mentioned ; and Appeal No. 35 con¬ 
cerns the remainder of the occupancy 
holding. I proceed to decide the 
questions raised. 

Appeal. No. 34. 

(1) The contention as lo Khatas 
Nos. 83 and 85, which are recorded as 
permanent tenures bearing rent not 
fixed in perpetuity and which at first 
the appellants claimed should be 
bakasht thiccadars, has been aban¬ 
doned, and it is agreed that the Record 
of Rights should stand as it is. 

(2) A similar claim in respect of 
Khata No. 86 has been pressed. It is 
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necessary for the uuderstanding of 
this point of appeal to have a clear 
idea of what took place in the Settle¬ 
ment. In khanapuri and attestation 
there were many disputes between the 
parties, and the most serious was as 
to the extent of the plaintiffs’ raiyati 
holding. The plaintiffs had been 
thiccadars since 1874 and were in 
direct possession of a considerable 
area in tho village, and no doubt 
few people could speak with certainty 
as to the state of affairs forty one 
years ago, so as to identify the old 
raiyati holding of this family. If the 
identity can be as pertained, a very 
substantial foundation will be found 
for coming to a decision in this 
dispute. The oral evidence shows 
that it is common ground that since 
1874 the plaintiffs’ cultivation has 
greatly increased: the plaintiffs say 
the increase was due to purchase, but 
the defendants assert that a large 
part of it was due to reclamation, by 
which they imply uncultivated land 
bakasht thiccadar was brousht under 
cultivation; and it is also contended 
that the few purchases definitely 
asserted were such as could not 
convey any personal title to the 
plaintiffs. It is clear that the culti* 
vating tenancy of the plaintiffs can 
amount only to their original jote plus 
what they have legally acquired in 
their personal capacity ; and tne 
residue would have to be considered 
to be held by the plaintiffs in the 
capacity of thicco'iars, and so subject 
to the superior landlords’ reversion. 
Now at the attestation the defendants 
admitted only certain land, about 55 
bighas in area, to be the ancient an¬ 
cestral jote of the plaintiffs, and this 
admission was accepted. I refer to the 
dispute No. 70 of the Dispute List, 
order dated th« 14th February 1914. 
The admission was restricted to bhaoli 
lands, and there were n^ admissions 
to naJcili. In July 1914 the settle¬ 
ment proceedings reached the stage 
of objections under section 103-A of 
the Bengal Tenancy Act and Mr. 
Harihar Prasad, Assistant Settle¬ 
ment Officer, was deputed to make a 
local investigation. His report is on 
the record, and it appears to be a most 
painstaking work. What led to this 
proceoding is disclosed in the evidence 


of Siri Lai, an elderly man, who was 
servant of Dost Mohammad, who, we 
see from Raj Keshwar Singh’s deposi¬ 
tion and the lease, Exhibit 2 B, had a 
one-third share ( mokarrari ) in the 
village in 1871 and afterwards 
enquiries were made of Siri Lai and 
he found amongst his deceased 
master’s records a bundle of papers 
including a measurement khasra* 
These papers were produced at a late 
stage in the Settlement, and this is 
suggested as a ground for distrust¬ 
ing them. The measurement fchasra 
has been exhibited: it is of 1873, and 
is an elaborate list of the bhaoli 
tenancies of the village showing the 
kind of crops grown, the rough area 
and the locality (k\ta). No substan¬ 
tial grounds have been urged for dis¬ 
trusting its authenticity, nor in fact 
has the document ever been seriously 
impugned. No doubt, the attestation 
proceedings show that Bibi Guna had 
no old papers in her custody, but that 
would hardly throw doubt on evi¬ 
dence that her husband’s former co- 
sharer had some old estate records. 
The Settlement Authorities made use 
of the measurement khasra and other 
papers, and for some days Mr. 
Harihar Prasad was engaged in the 
presence of the parties and their 
Pleaders in identifying the plaintiff’s 
old raiyati plots of 1873 with the 
Settlement plots, using the old 
measurement khasra for the bhaoli 
lands and some old leases produced by 
the plaintiffs for the na-<ii lands, be¬ 
sides ascertaining what the plaintiffs 
had acquired by inheritance and pur¬ 
chase. The results are shown in his 
report Exhibits and 36. I should 
mention that it had been already 
decided that as the plaintiffs held 
more than 100 bighas, it was to be 
presumed, under the provisions of the 
Bengal Tenancy Act that they had 
the status of the tenure holders in 
respect of land belonging to their 
ancient jote and their subsequent 
acquisitions. The defendants in their 
appeal urge that the Settlement 
Authorities came to a wrong conclu¬ 
sion in using the measurement 

khasra and removing land from the 
khata “ bakasht of thiccadars'* to the^ 
kkatas ‘ bakasht of tenure-holders 
on the other hand, the plaintiffs in 
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their cross-appeal want more bakafht 
for their tenures on the basis of this 
measurement khasra. It is urged that 
the road oess returns Exhibits M 
and 0 show that the plaintiffs as 
thicca'Iars in 1886 and 1902 admitted 
a less area of raxyati lands than now 
claimed: but an examination of the 
entries of the holdings of Fakir 
Singh and Ram Kewal Singh 
in Exhibit M, and of Bhikhari 
Singh and Ram Kewal Singh 
in Exhibit C shows the rererse. 

I find no reason for accepting the 
defendant-appellant’s conteniion that 

khata No. 86 should be declared to be 

the thiccaiars" bakasht 

(8) I come now to A:/joias Nos. 87 
and 88, which are nakdi and bhaoli 
tenures of Sbeobalak Singh. These 
are made up of lands said to have 
been partly inherited from the 
husband of Mi. Sundan Koer and 
partly to have been purchased from 
Mt. Talukraj Koer and three cultiva¬ 
tors, Sibnarain, Isar and Chaka Lai. 

The acquisitions from Musammats 
are not any longer impeached and 
it is agreed that tV.e Record of Rights 
shall remain as it is in this portion of 
khatas Nos. 87 and 88. But in respect 
of the lands acquired from Sheo- 
narain, Isar and Chaka Lai. the 
appeal is pressed, and u is contend¬ 
ed that the plaintiffs could only 
acquire them as '^bakasht thicca i^rs. 
Now the evidence shows 
three persons were tenants of Dardha 
to whom the plaintiffs had made 

takkavi loans 

poses; and that they .^hem- 

Belves unable to meet their debts and 
Ure up their lands instead. The 
defendants have called the village 
PatwariSarju Lai, son of Chaka Lai, 
as a witness, and he has denied that 
his father’s lands were so transferred. 
As the learned Subordinate Judge 
Doints out, quite justifiably in my 
oninion, this witness’s cross-examina¬ 
tion shows that he is untruthful and 
the plaintiffs’ evidence remains unre- 
buttk The plaintiffs attempted to 
Drove some entries said to have been 
made by these three tenants in the 
plaintiffs’ cash-book, but as th^e docu¬ 
ments purported to transfer the lands 
and were not stamped or registered, 
they were excluded. Sibnarain owed 


Rs. 118 and gave up his lands in 1890; 
Isar’s debt was Rs. 77 and he gave up 
his lands in 1893 ; and Chaka did the 
same in 1902 for a debt of Rs. 269. As 
to the legal effect of these transfers, 
it is important to note that,when they 
were made, the Transfer of Property 
Act, 1882, and the Bengal Tenancy 
Act of 1885 were in force but not the 
Act of 1907 amending {inter alia) S. 22 
of the Bengal Tenancy Act of 1885. 
The learned Vakil for the defendants 
contends, first of all, that these 
transactions were surrenders or ab¬ 
andonments of holdings, and that th« 
provisions of S. 54 of the Transfer of 
Property Act preclude any conten¬ 
tion that they were sales, at least 
where the value was more than Rs. 
lOO. To treat them as surrenders in 
the sense of S. 86 of the Bengal 
Tenancy Act would be to ignore the 
important fact that the taJckavi 
advances were from the plaintiffs’ 
private funds, and that the transac¬ 
tions were between the plaintiffs 
as creditors and the three tenants as 
debtors, and not between landlords 
and tenants as such. It should be 
noted that the question ot* transfera- 
bility of holdings was not raised 
in the Trial Court and no evidence 
was adduced. A reference to the 
Settlement dispute list will show that 
both plaintiffs and defendants at that 
time relied on their purchases and 
the plea of non-transferability was 
not raised then. I think we have no 
reason for allowing the issues to be 
complicated with this new question, 
and the plea itself appears to me to 
have no material on the ^ record to 
support it. I do not think these 
takavi transactions were surrenders. 
Nor do I think they fulfil the legal 
requirements of an abandonment ; 
for the tenants did not leave the 
lands without notice to the landlords. 
The learned Vakil for the defendants 
is on somewhat firmer ground when 
he relies on section 54 of the Transfer 
of Property Act. But on the other 
side it is pointed out that the burden 
of proof that the entry in the Record 
of Rights is incorrect rests on the 
defendants ; and these defendants 
have against them the fact that as 
between the plaintiffs and the 
tenants, Sibnarain, Isar and Chaka 
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Lai. the former could point to ihe ing as “if the occupancy right in land 


fact that the consideration in each 
case was a debt due to them, that 
they obtained possession with the 
consent of the tenants, atid that they 
have been in possession ever since. 
So. it seems to me. as between the 
parties to these transactions, there 
has been such part performance on 
both sides as to leave to the tenants 
no room, in eciuity, for recovery of 
the lands. The cases in point are 
Mahofru'^l Mu.^d V. A'jhore Kumar (1), 
Salamat uz Zamani Bf^gam v. Masha 
Allah Khan (2) and Puckha Lai v. 
Kunj Behanj Lai (3). 

The last objection to these transac¬ 
tions urged by the defendant-appel¬ 
lant is that the plaintiffs as ijarwlars 
were debarred by 3. 22 of 

the Bengal Tenancy Act from acquir¬ 
ing a right of occupancy. As 
it stood at the time of these transfers, 
the section provided that a person 
holding as an ijaro.dur shall not while 
so holding acquire a right of occu¬ 
pancy in any land comprised in his 
ijara. In the amending Act of 1907 
the words “by purchase or otherwise” 
were added. But before the amend¬ 
ment the word “ acquire ” was held to 
mean “ acquire under the law,” words 
used in S. 21 and evidently meaning, 
by force of the Statute: Ramrup 
Mahto V. H. Manners (4). The cor¬ 
rectness of this decision was doubted 
by Mukherji, J., in Raghubar Mahtoy, 
Manners (5) a judgment passed after 
the amendment. In Fierpont Morgan 
v. Ramje ’ Ram (6), the former decision 
was ft)llowed. The following consi¬ 
deration seems to me to point to the 
correctness of the first and third of 
these decisions. The word “acquire” 
in respect of occupancy rights is 
really used in the Act ; but in the 
preceding S. 21, sub-section (2) it 
occurs “ shall be deemed to have 
acquired a right of occupancy under 
the law then in force.” But it appears 
to be carefully avoided in S. 22, sub¬ 
section (2) in the sentence comraenc- 

(1) [1915142 Cal. 801 (P.C.) 

(2) 1918140 All 187. 

(3) 1914] 19 C. L. J. 213 

(4) [1909 4 0. L. J. 209. 

(5) [1911] 13 C. L. J. 568. 

(6) [1920] 5 P. L. J. 302. 


is transferred to a person.” It would 
appear then, from the context, that 
the word “ acquire ” implies the 
accrual to a raiyati tenancy of rights 
conferred by the Statute rather than 
the transfer of rights by another 
tenant. 

The learned Vakil for the plaintiffs 
points out that this last point is not 
material, for if the plaintiffs .'ould not 
acquire occupancy rights by purchase, 
they would at least acquire non¬ 
occupancy rights, which by virtue of 
S. 21 of the Tenancy Act would at 
once, on the termination of the thicca 
lease, ripen into occupancy rights. 

The result of all this discussion of 
the third point taken in appeal 
appears to me to be that the learned 
Vakil for the appellants, in asking 
us to declare the Record of 
Rights incorrect, has propounded legal 
arguments based on S. 54 of the 
Transfer of Property Act and Ss 86, 87 
and 22 of the Bengal Tenancy Act, 
but, on the other hand, there are 
weighty reasons based on legal princi¬ 
ples which debar us from conceding 
that the plaintiffs hold these lands 
as thiccadarSi subject to reversion to 
the superior landlord on expiration of 
their lease. In my opinion, the 
appeal should fail on this point- 

(4) The next point urged concerns 
the lands in khata No. 89, which were 
raiyati settlements taken in two short 
term leases, ten years and two years, 
before the first thicca lease of 1874. 
It is agreed by both parties that the 
lands shall be declared to be a non¬ 
occupancy nakdi holding and not 
■ bakasfit malguzar." 

This matter comes into the cross¬ 
appeal also. 

i5) It is urged that the houses of 
khatas Nos. 67 and 84 are homestead 
of raiyats of the village under the 
thiccadars and not houses standing on 
lands belonging to the raiyat {khata 
No. 67) or the tenure-holder {khata 
No. 84). It should be noted that part 
of the plots of khata No. 67 and all 
the plots of khata No. 84 are shown 
as sites of houses in the possession of 
certain persons. The contention has 
been abandoned as regards khata No. 
67, but is pressed as regards khata 
No. 84. It is also to be noted that the 
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occupants these houses are defen¬ 
dants in the case, but they do not 
support the principal defendants’ 
claim. On the other hand, some of 
them have filed written statements 
supporting the plaintiffs’ case and the 
Record of Rights. The oral evidence 
on the defendants side is surprisingly 
meagre. Deobehari Singh says he did 
not see the houses built, but he saw 
the raiyats life in them and repair 
them. This is not very convincing, 
for we want evidence that the sites of 
the houses are the raiyati land, held 
by raiyats as their homestead, under 
the village landlord. The other wit¬ 
nesses do not supply this information, 
nor is there definite evidence that the 
plaintiffs did not, as they allege, grant 
the materials. Now, the houses men¬ 
tioned in this khata were under dispute 
in the settlement. The dispute list 
[tanaza No. 36) shows that as regards 
plots Nos. 772 and 774 of khata No. 84 
the defendant Deobehari Singh, who 
appears to have been representing the 
defendants' interest, admitted that he 
had no right over the houses and that 
he had no right on which to found a 
dispute. As regards most of the other 
plots of this khata the disputes are 
Kos. 50, 52 and 53, and the kkanapuri 
and attestation officers looked into 
the matter and passed decisions 
adverse to the defendants’ claim. 
The attestation officer found that in 
this village it is the custom for 
tenants lo build on their lands houses 
for their own labourers. All this 
shows that the entries in the Record 
of Rights were not made without 
investigation. The plaintiffs have 
always had extensive cultivation of 
their own, apart from their thicca 
interest, and it is not surprisng to find 
that they have built houses for their 
labourers. After considering the 
defendants’ evidence, I do not think it 
can be regarded as sufficient to rebut 
the Record of Rights, fortified as it 
is by oral evidence of ownership on 
the plaintiffs’ side. 

(6) Both parties appear to have mis¬ 
apprehended the Record of Rights as 
to the entry in khata No. 82, which is 
plot No. 671, and is a village path. 
The entry in the margin is ‘ Mahua 
tree, in possession of Sheobalak Singh 
resident of the village, plum trees 3”... 


.etc. The claim of the defen¬ 
dants was based on a supposition that 
all th« trees were entered in the name 
of Sheobalak Singh, and they contend¬ 
ed that after his name should be added 
the ^orA*'thiccwlar." The only entry 
in this part of the khatian to which 
exception can be taken by the defen¬ 
dants is in respect of the mahua tree. 
The oral evidence consists merely in 
a statement of each party’s case and 
there is no particular evidence about 
the mahua tree except that it is about 
five years old. I do not find any 
ground for discrediting the Record of 
Rights. 

The only matter of contention in 
Appeal No. 35 was as regards four 
plots in No. 67, comprising an 

orchard and a well; but this claim has 
been withdrawn. 

I turn now to the cross-appeal of 
the plaintiffs, which has reference to 
Suit No. 40 and Appeal No. 35. This 
involves three claims which I shall 
discuss in order (a) that certain land 
entered in khata No. 3 as bakosht 
thiccwiar should be declared to be part 
of the ancestral hatai holding of the 
plaintiff; (6) that certain other lands, 
mostly from khata No. 3 should be 
declared to be part of the ancestral 
nahdi holding of the plaintiffs ; (c) 
that two plots Nos. 296 and 321 of 
khata No. 3 should be entered as in 
the possession of Raj Keshwar Singh 
as mokarrariilar. On the last point 
the parties agree that the plaintiffs 
have darmokarrari rights in the two 
plots, and the contest is concluded. 
The two other points raise the ques¬ 
tion of the extent of the plaintiffs’ old 
holdings on the produce-rent and cash- 
rent. The two claims have a common 
ground, as will be seen in the follow¬ 
ing general summary of the plaintiff’s 
contentions aa I have understood 
them :— 

“ We had extensive ancestral 
lands which in our long period of 
thicca lease since 1874 almost lost 
their identity, but still we were entitl¬ 
ed to them as against the landlords’ 
right of reversion on determination of 
our thicca term. Fortunately we were 
able to secure the old measurement 
khasra of 1873 to identify our bhaoli 
lands, and we discover old leases to 
show that we were entitled to certain 
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nakli lands. The Assistant Settle¬ 
ment Officer Mr. Harihar Prasad in 
the proceedings under S. 103-A went 
to the spot and identified the plots 
which we are now claiming under 
these two heads as our anceint bhaoli 
and/?■ holdings, but his superior 
Mr. Duncan must have overlooked 
these details, or the Settlement statf 
made mistakes, and the result is that 
the lands were not so recorded in the 
final publication. Then the learned 
Subordinate Judge in his judgment 
agreed with Mr. Harihar Prasad’s 
identifications, but by oversight he 
failed to give us a decree, probably 
under the impression that Mr. Hari¬ 
har Prasad’s note had been followed 
in toto in the Record of Righ s as 
finally published.” 

I proceed to consider the two claims 
in detail : 

(a) The claim is that certain plots 
and parts of plots entered in khata 
No- 3 as bakasht of the tkicca-Uirs 
should be deolired to be the ancestral 
haiai raiyati jo*e of the plaintiffs. 
They amount to 32 bighas 8 kaihas 15 
(Ihurs and are only a portion of the ori¬ 
ginal Schedule I of the plaint in Suit 
No. 40, the claim being now restricted 
to those plots which were identified on 
the spot by Mr. Harihar Prasad in 
the proceedings under S. 103-A of 
the Bengal Tenancy Act. The de¬ 
fendant’s reply is that the fact that 
these plots were not included in the 
Record of Rights, finally published 
three months after Mr. Harihar 
Prasad’s investigation, shows that 
Mr. Duncan, his superior officer, did 
not accept the identifications. But 
we have no clear evidence as to Mr. 
Duncan’s opinion, and the defend¬ 
ants’ argument would be more con¬ 
vincing if they could have pointed 
to some reason why this tract of 
32 bighas odd should be differentiated 
from the rest of the bhaoli lands 
identified by Mr. Harihar Prasad. 
An attempt was, in fact, made in 
this direction in respect of six plots 
in the notes put against these plots, 
Mr. Harihar Prasad has not specifical¬ 
ly mentioned what he means by 
‘identity’ for he has not mentioned 
expressly the old measurement khasra. 
The argument dose not impress me 
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for the context shows clearly what 
is meant. 

In this matter little assistance can 
be got from the oral evidence, in 
which no details are stated. The 
area of the old batai holding and the 
plots comprised in that area can only 
be ascertained by the old records- 
The question whether the plots com¬ 
prising the 32 bighas odd are parts 
of the plaintiffs’ anceint bolding can 
be answered only by the measure¬ 
ment khasra of 1280 Faslt^ provided 
that it is authentic and trustworthy. 

I have discussed this question before 
and shown how the khasra was pro¬ 
duced and followed in Settlement, 
and how little the defendants have 
to say against its authenticity or 
veracity. It is on the record, and 
my opinion is that it would be a most 
difficult task to fabricate such a 
record of the conditions of the village 
holdings existing more than 40 years 
ago, without betraying the forgery. 
The learned Subordinate Judge has 
recorded an emphatic opinion. He 
says, Mr. Harihar Prasad’s “judg¬ 
ment and notes are very careful and 
extensive documents written after a 
thorough and scrutinizing investiga¬ 
tion of tbe locality and the considera¬ 
tion of the documents produced by 
the parties before him.” . . . “The 
Assistant Settlement Officer believed 
the papers to be genuine and acted 
upon them. He went to the very 
lands with the chitta and other papers 
and verified the entries by compari¬ 
son with the actual lands. This was 
his advantage and he embodied the 
result in his note Exhibit 36. I com¬ 
pared the notes by looking at the 
maps of the village, and found the 
result arrived at by the Assistant 
Settlement Officer to be absolutely 
correct. The Record of Rights based 
on these notes must, therefore, remain 
unaltered” It is not understood how 
on this finding of complete accuracy, 
Mr. Harihar Prasad’s note was not 
followed completely by the learned 
Subordinate Judge, and I can only 
consider the final order in the judg¬ 
ment so far as it omitted a declara¬ 
tion as to the plaintiffs’ title to 32 
bighas odd of bhaoli kasht^ to be made 
by oversight or under a misapprehen¬ 
sion. So I arrive at the conclusion 
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that the plaintiffs should succeed in 

obtaining a declaration as to this 

area, which is defined m their cross¬ 
appeal read with their original 1 
ISoLdule and Mr. Hanhar t-rasads 

note. .A i.- k 

ib) The claim concerns 40 oignos 

odd, alleged to be the aijcestral hold¬ 
ings, on cash rent, of the plamtiffs. 
This are* comprises the whole of the 
plaintiffs* Schedule II. It may be 
M at once that out of this area 
nine khasra plots having an area of 
18 bighas 5 kathas 2 dhurs are now 

outside the dispute, f°'" 

have agreed that these plots. Nos. 241 

to 494 of the Schedule, which 
to khata No. 89, shall ”°°^ed as 
the non-occupancy nakdi holding of 
the plaintiffs. These 
as coming under the 
Faslu Another matter to note is 
that 5 bighas 13 kathas 18 dhurs of 
No. 83 have already on the de¬ 
fendants’admission been ^ 

the plaintiffs’ bhaoli lands, but the 
plainUffs contend that they are nakdi 
fands settled with them as such under 
the patta of 1261 Fash. Some tabula¬ 
tion of the areas is necessary to 
maL the position clear. It should be 
wmembered that the two pa«as of 
1278 comprise one holding demised y 
two co-sharers. », i 

A. The area lying within ^hata 

No 3 entered a,s bakasht tkiccadar is 

W bighas 2 kathas 13 dhurs made 

Up of *.— 

bighas. kathas. dhurs. 
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1261 F. patta Lodipur... 


1278 

1278 

1278 


Lodipur... 

Kuarpur... 

Nagahia... 


k. 

11 

10 

0 

15 


B The area of Khola No. 83 

claimed as nakdi is 
18 dhurs out of the Harnathpur Aha 
Ke Pit area, and is said to be included 
tihepatta oiUn Fash. Jhis wa 
identided by Mr. Hanhar Prasad a. 

plot No. 1307. 

C Then there is the area of khata 

No.' 89,18 bighas b 

which is now not disputed. Thu 

comes under the pattas of 1278 P. 

Adding A, B and C we get- 

bighas. kathas. 


A(l) 

( 2 ) 


12 


B. 


C. 


40 


L Kita Dih 
Ke Utter. 

12, Kitas 
Lodipur. 
Kuarpur and 
Nagahia. 

18, Kita Har¬ 
nathpur Pit. 

2, Khata 
No. 89. 

13 


Kita Lodipur 8 

Kita Kurarpur 1 

Kita Nagahia d 

Kita Dih Ke Utter ^ 

16 


1 

0 

18 

3 


13 


The plaintiffs show pattas for t^se 
.Teas with the exception of Atm 
Dih Ke Utter plots Nos. 666 and 670 
Tkhata No. 3. Deducting the area 

Sto llZtlJn S Tb. 

plots, and the difference in area 
insignificant. 


I proceed now to a mor« particular 

examination of the evidence. ^i 

nattas of 1261 Fash and 1278 d'osn 

were produced late in the Settlement 
Tt the stage of S. 103A proceedings. 
The patta^ of 1261 Fasli stands in the 
nXes of Radhu Singh and U grab 
Singh, so at once question arises how 
Ld when did these lands pass to the 
nlftintiffs? To this question I can 
find no definite reply. From the 

of Raj Keshwar Singh. 

I Intiff I gather that Radbu had a 
Hatihar whose widow Dakho R" ^ 

Rldlu‘ w\V R^ai Kellwar’s grand¬ 
father’s cousin, but it is 
that the of 

lease-hold properties as ° 

Radhu or his successors. I? t^ot, 
T Sineh another plaintiff and 

ifso^ Raj Kefhwar himself depose that 
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Dakho Kuer sold her lands to the 
plaintiff. Then Ugrah the other 
lessee of this patta of 1261 Fasti had 
a son Thakur, and Thakur’s son 
was according to defendant Deo- 
behari Singh’s evidence Deonath, who 
is still alive. Raj Keshwar deposes 
that Thakur was in some way related 
to his aunt, and Thakur Singh’s 
widow made over her lands to him : 
the time is nowhere stated. There is 
in fact no evidence to show acquisi¬ 
tion of the land of this patta by the 
plaintiffs in their private capacity, 
as distinct from their position as 
thiccwtars. Their evidence merely 
amounts to this : they hold the lands 
and they have possession of the 
instrument of lease, a lease to others 
than themselves. 

As to the lands of khata No. d3—5 
bighas 13 kathas 18 dhurs —I have 
already noted that these lands stand 
in that Areata because the defendants 
admitted them to be the plaintiffs’ 
bhaoli lands ; the plaintiffs’ conten¬ 
tion in appeal is that these are not 
bhaoli but nakdi lands settled with 
them by the patta of 1261 Fasti, In 
my opinion this contention should 
prevail, for when the defendants have 
gone so far as to admit that this 
tract is held by the plaintiffs as part 
of their raiyat tenancy, when the 
plaintiffs have shown that so long 
ago as 1261 Fasti the lands were 
subject to cash rent, and when the 
defendants have no evidence to show 
that the rent was bhaoli^ there is no 
other reasonable conclusion but that 
this part of khata No. 83 is held on 
cash-rent, at the rate mentioned in 
the patta. 

I come now to the lands of patta of 
1278 Fasti which, as I have already 
shown in the table above, comprise 
about 6 bighai 5 kathas in Kitas Ladi- 
pur, Kurarpur and Nagahia. The plots 
were identified by Mr. Harihar Prasad 
and there is nothing on the record to 
discredit his identifications. The 
learned Subordinate Judge checked 
the identifications with the village 
map and found them correct. These 
leases which are of 1278 Fasti have 
an appearance of genuineness and the 
only points urged against accepting 
them are those I have already discus¬ 
sed, namely, their late production at 


the time of the settlement anH the 
argument, already shown to be incor¬ 
rect, as to the extent of the plain¬ 
tiffs’ holdings, deduced fr>m the plain¬ 
tiffs’ old road-cess returns. In my 
opinion these leases can be accepted 
as genuine and as stmwing that at 
the time when the plaintiffs’ first took 
thethicca lease (from 1874) they had 
possession of a non-occupancy hol¬ 
ding at least to the extent of the area 
found by Mr- Harihar Prasad; for this 
is all that has been identified on the 
map and not already conceded by the 
Settlement Authorities. 

In rny opinion the interest of the 
plaintiffs in these lands must be held 
to be the same in extent and quality 
at the end as at the beginning of the 
thicca lease, and so the lands must be 
a non-occupancy holding. I rely on 
Thomas Sovi v. Punchanun Roy (7), a 
case decided on basis of the tenancy 
law existing between 1869 and 1885 
The Tenancy Acts that have follow'edi 
in 1885 and subsequent years, have in 
no way, disturbed this decision, but 
have rather confirmed it. The case of 
Jasimuddin v. Beni Madhab Das (8) 
rests on a special provision as to chur 
lands (S. 180 of the Bengal Tenancy 
Act), and is not applicable to this 
case. 

As to the area of 3 bigfias 3 kathas 
of Kita Dith Ke Utter, ploti’s Nos. 666 
and 670 of khata No. 3, the plaintiffs* 
difficulty is that they have no evi¬ 
dence to show how they came to hold 
this area in nakdi kasht. The sole 
evidence that these lands w^ere ever 
nakdi kasht of the plaintiffs is to be 
found in the Schedule annexed to a 
petition of compromise filed in Court 
by the parties of this case who were 
then litigating. The compromise 
included among the properties there 
dealt with a cerainyaptr, and of that 
jagir the south boundary is described 
in the Schedule annexed to the com¬ 
promise to be “Sheobalak Singh’s 
nakdy Mr. Harihar Prasad noted the 
results of this investigation in the last 
paragraph of his report thus :— 

“These lands are claimed as nakdi 
maurosi but not under any patta. In 
the sulehnama dated the 27th June 

(7) 25 W. R. 503^ ” 

(8) [1912] 17 C.W.N. 881. 
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1911 made between the parties and 
filed in the Court of ,the Sub-Divi¬ 
sional Oificer of Aurangabad regar¬ 
din' a contiguous plot of land (No. 
321) to the north of these plots the 
southern land is stated to be the nakdi 
kasht of the objector. The other 
gatias of the objector too have got 
their ancestral kasht lands at this 
place and are in possession. The rent 
is Rs. 9-6-0 exclusive of cesses as 
stated by the objector. The defendant 
says that he made the admission in 
the sulehnama under coercion. There 
is no evidence of this. These plots 
'^i|l'- *lso be entered as objector’s 
nakdi with )ama of Rs. 9-6-0 exclusive 
of cesses.*’ 

In his evidence Raj Keshwar Singh 
one of the plaintiff’s who has come 
into the witness-box evidently for 
the purpose of stating the whole of 
the plaintiffs' case, says nothing 
specific about this area and in fact 
omits it from his list of nakdi lands. 
So there is no evidence oral or docu¬ 
mentary of a lease of these lands, and 
in my judgment the statement of a 
boundary in a compromise petition is 
not sutficiently strong evidence by 
itself to rebut the Record of Rights. 


raiyati kasht {batai) with occupancy 
rights:— 

Plots Nos. 1241, 12>7, 1207, 1005, 
596, 597, 237, 266, 288 and 338. 

The situation and identity of these 
bhaoli lands are to be as fixed by Mr. 
Harihar Prasad, Assistant Settlement 
Officer in his statement (Exhibit 36 of 
this case) dated the 16th July 1914. 

{B) Khata No. 89 should be declared 
to comprise the non-occupancy nakdi 
holding of the plaintiffs. 

(C) The areas identified by Mr. 
Harihar Parsad in his statement 
(Exhibit 86) as parts of plots Nos. 
1005, 237, 1241 and 1229 and as the 
nakdi kasht settled with the plaintiffs 
in the patta of 1278 Fasli are declared 
to be the non-occupancy raiyati nakdi 
holding of the plaintiffs. These areas 
are within the Kitas Lodipur, Kuar- 
pur and Nagahia. 

(D) The rest of the claim for the 
declaration of the plaintiffs’ nakdi 
kasht should be dismissed, excepting 
the area of 5 bighas 13 kathas 18 dhurs 
of khata No. 83 hereinbefore declared 
to be nakdi raiyati khata. 


In my opinion the appeals and the 
cross-appeals should succeed or fail as 
set out in the following statement : 

Appeals Nos. 34 and 35. 


(F*) Plots Nos. 296 and 321 of khata 
No. 3 should be declared to be in pos¬ 
session of Raj Keshwar Singh as 
mokarraridart as agreed by the 
parties. 


{A.) The claim in respect of khatas 
Nos. 67. 82. 84 85, 86, 87 and 88 will be 
dismissed. 

(R). 5 bighas 13 kathas 18 dhurs^ 
plot No. 2-1307 of khata No. 83 should 
be declared to be plaintiffs’ raiyati 
nakdi kasht ikaimi). The rest of this 
khata No. 83 is not found to be incor¬ 
rect and the appeal fails. 

(C), The lands comprised in khata 
No. 89 are declared to be non-occu¬ 
pancy raiyati nakdi holding and not 
bakksht malguzar. This is according 
to the agreement of the parties : in 
other respects the Record of Rights 
is not declared correot. 

Cross-Appeal. 


I feel some hesitation in awarding 
either parties their costs. The learned 
Subordinate Judge directed that the 
parties should bear their own costs. 
No. doubt the plaintiffs have succeed¬ 
ed to some extent in their claim, 
but it is to be remembered that at the 
time of the settlement they were 
undoubtedly in possession of old 
village records which they did not 
produce or only produced at the ele¬ 
venth hour. The result was that the 
Record of Rights was not as complete 
and accurate as it might be. More¬ 
over, both parties have in this litiga¬ 
tion put forward excessive and unrea¬ 
sonable claims. 1 would make no 
order as to costs. 


^ (A) The following plots, in whole or Order accordingly. 

part, as shown in the plaintiffs* First 

Schedule annexed to his plaint should — — 

bo declared to be plaintiffs' bhaoli 
1924 P/51 & 52 
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Das and Macpherson, jj. 

Shashi Bhusan Ban^rji —Appellant. 

T. 

Bamjas Agarwala —Respondent. 


F. A. No. 67 of 19‘?0, Decided on 31st 
July 1923, from the decision of Sub-J. 
Dhanhad, D/- 23rd December 1919. 


(a) Deed—Conflicting recitals. 

Where one of the descriptions by boundaries 
is a false description, tbe lessee may be entitled 
to claim that the description by area must 
prevail over the description by boundaries. 
But such 4 claim must be assertel against the 
lessor and it cannot be tried in an action for 
ejectmeat against an alleged trespasser. 

[P.410, C. 1 ] 

(6) Deed — Construction. 

Where a lease passed a certain area of land 
“ as described in the schedule” thereto and in 
tbe sebedule the leased land was described as 
“ bounded on the south by the border of the 
limit of raouza Fatehpur as per tbak” 


He/d that the words “ as per thak” meant 
'* as per thak demarcation ” and not'* as per 
thak map". (P. 4 x 1 ^ c. 1) 

^ (c) Practice — Witness, 

When a document is produced hy opponent 
after hie witness’s cross-examination is over 
the witness can be recalled for further cross- 
examination on the document. (P. 414 ^ c. 1 ] 

t f ii-admisHble 

Without field book^ 

The question of proof is a question of pro¬ 
cedure and IS capable of being waived by a 

admissible in evidence with- 
out the field book. The failure to produce tbe 
field book affects the weight to be attaohed to 

Dimitation^ Piea of—Mines —^Parfner- 

»*»p. 


. limitation assumes that the 

title is in the plaintiff. A person cannot by 
using or working one portion of a coal mine 
acquire a right to any other portion of it. 
Obiter: Where a trespasser acts under a bona 
/ide belief that be has a title to the coal. All 
that he is entitled to claim is that, in assessing 
damages tbe Court should not act harshly 
towards him and that he ought to be allowed 
the expense of severing tbe coal as well as 
bringing it to bank. jp. 416 , c. 1 , 21 


Sultan Akmedt, B. C, De and S. K. 
Bkattacharji^foT Appellant. 

Hasan Imam, A, Sen, A. B. Mukerji 
and B, B, Mukherji —for Respondent. 


Facta. The Raja of Jharia granted 
a lease to the plaintiff on the 13th 
December. 1894. The Raja of Jharia 
is the proprietor of two contiguous 


mauzas, Dobari and Fatehpur, and on 
the 13th December, 1894, he granted 
the plaintiff and certain other persons 
an underground lease of lOO htghas of 
land in mauza Dobari, as described in 
the schedule, and put them in posses¬ 
sion of the demised land. By succes¬ 
sive transfers, to which it is unneces¬ 
sary to refer, the plaintiff had become 
solely entitled to the interest 
created by the lease of the 13th Decem¬ 
ber. J894. On the 26th February, 1897, 
the Raji granted to the defendant an 
underground lease of 31 highas in 
mauza Fatehpur, and described the 
land demised as bounded on the north 
by “ the border of the limit of mauza 
Dobari ”. The defendants paita in¬ 
cluded a plan of the land demised and 
the defendant was put in possession of 
the demised land after it had been 
pegged out by the Raja’s surveyor. 

Das, J.—[After stating main facts 
as set out above his Lordship pro¬ 
ceeded.] 

The disputed land is undoubtedly 
within the block of land of which 
possession was given to the defendant, 
abd I have no doubt whatever on the 
evidence that the defendant has been 
continuously in possession of his 
31 bighas, including the disputed land, 
from the date of hi.s lease. As may be 
anticipated, the main question in this 
appeal is whether the disputed land, 
having an area of 10 bighas according 
to the plaint, forms part of the land 
demised to the plaintiff by the lease of 
the 13th December, 1894. The schedule 
annexed to the plaintiffs lease des¬ 
cribes the demised land as bounded on 
the south by: 

“the border of the limit of mou^a 
Fatehpur as per thak" (not ‘ in the 
thak * as in the translation of the lease 
at page 2 of the paper book. It is 
admitted that the translation is not 
correct) and border of the railway 
line.” 

One of the questions argued before 
the Court below was as to the mean¬ 
ing of the words “ as per thakf' It 
was contended, on behalf of the plain¬ 
tiff, that those words meant “ as per 
thakbast map.” The rival cohtfniion 
was that those words meant “ as per 
thak demarcation,” and it was argued 
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that, as that demarcation was correct¬ 
ly picked up in the revenue-survey 
map, it is the revenue-survey map 
that must decide the question of the 
southern boundary of the land demised 
to the plaintiff. The learned Subordi¬ 
nate Judge referred the matter to a 
pleader commissioner to ascertain, 
with reference both to the revenue- 
survey map and the thakbast map, 
whether the disputed land or any 
portion thereof formed part of the 
block of land demised by the Raja to 
the plaintiff. The commissioner re¬ 
ported that according to the thakbast 
map nine bighas out of ten bighas fell 
within the land demised to the plain¬ 
tiff but that, according to the revenue- 
survey map. all the land except 1 
\ghOL^ 3 kathas, fell outside of Dobari 
and in Fatehpur. The report was not 
accepted by the defendant who called 
the commissioner as a witness and 
subjected him to along cross-examina¬ 
tion. The defendant also relied upon 
the map prepared by Mr. Davies who 
held an independent survey on behalf 
of the defendant and upon the 
evidence of Mr. Davies, The learned 
Subordinate Judge has come to the 
conclusion that the report submitted 
by the commissioner is wholly un¬ 
acceptable, and, taking the view that 
the plaintiff has failed to establish 
that the defendant has encroached on 
the land demised by the Raja to the 
plaintiff, has dismissed the plaintiff's 
suit. He also held that the plaintifTs 
suit is barred by limitation. 

Before dealing with the arguments 
that have been advanced to us, it will 
be useful to refer to some of the 
antecedent transactions which have 
some bearing on the questions 
which have been argued before us. 
On the same day on whi 5h the Raja 
granted a lease to the plaintiff, he 
granted another lease in identical 
terms to some persons who may be 
conveniently designated as the Bag- 
chis of 400 bighas of coal land in 
mauza Dobari. bounded on the south 
by “ the border of the limit of mauza 
Fatehpur as per thak ” and on the 
east by ** the limit of the 100 bighas 
taken lease of ” by the plaintiff “ and 
Ohatkarijore.** Now, the leases of the 
13th December, 1894—one in favour 
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of the plaintiff, and the other, which 
was before the Judicial Committee in 
Durga Prasad Singh v. Pajendra 
Naratn Bagchi (1), in favour of the 
Bagchis—were really part of the 
same transaction. The plaintiffs own 
case is that ho concluded the negotia¬ 
tion for taking a lease of 50u bighas 
in mauza Dobari, but that ho made 
over 400 bigha'i to the Bagchis. Now, 
a comparison of the boundaries in the 
two leases leaves no room for doubt 
that the Bagchis took the western 
portion of viouza Dobari, bounded on 
the north by mauza Bherakata and 
Chatkarijore, and on the south by 
mauza Fatehpur acd that the plaintiff 
took 100 bighas to the east of the land 
demised to the Bagchis, It follows 
that the plaintiff’s demised land, 
wherever it was, was to 3 east of 
the Bagchis’ land, and tha the 
Bagchis^ land extends to mauza 
Fatehpur, and that no portion of the 
Bagchis’ land is situated to the north 
of the plaintiff’s land and that no 
portion of Jharia khas^ which is 
the western boundary of the land 
demised to the Bagchis, forms 
the wertern boundary of the land 
demised to the plaintiff, and 
that nothing which is to the west of 
Bagchis* land can form the western 
boundary of the plaintiff’s land. 

In 1902 the Raja of Jharia institu¬ 
ted a suit, being suit No. 41 of 1902, 
against the Bagchis. The question in 
debate between the parties in that 
litigation was whether the words “'as 
per thak ” meant as per thak survey 
or as per thakbast map. In that case 
BhudebBabu was appointed commis¬ 
sioner, and he prepared a map (No. 20) 
Ex. A. 29, showing the 'boundaries of 
Dobari, both according to the revenue 
survey map and the thak map. The 
plaintiff gave evidence on behalf of 
the Raja in that litigation on the 27th 
November, 1902. His evidence was to 
the effect that the settlement of the 
boundaries was 

“ according to the survey map ’* 
(by which he undoubtedly meant 
revenue-survey map) and that ‘ there 
was no talk of the thak map * at the 
time of the settlement. 

(1) [1914] 41 Cal. 493 (P.C.) 
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Now, if the term “as per thak" be at 
all equivocal arjd extrinsic evidence be 
admissible to explain the meaning 
of the term, the evidence of the plain¬ 
tiff in 1902 may be relied upon by the 
defendant to explain the meaning of 
the term a? understood by the plaintiff 
at the time of his lease. 

In 1906 the Raja instituted a suit 
for rent, being suit No. 135 of 1906, 
against the plaintiff. The plaintiff, 
as defendant in that suit, filed a 
written statement, and he definitely 
alleged that 

“ the land lying within the boun¬ 
daries mentioned in the patta did nut 
exceed 62 bighas." 

He also alleged that the Raja had 
settled some portion of his land with 
the present defendant and he submit¬ 
ted that the Raja was not entitled to 
recover any rent from him. The map 
prepared by the commissioner, appoin¬ 
ted in that suit to hold a local investi¬ 
gation, is Ex, A 1 and his report is 
to be found at page 38, Part 3 of the 
paper book. It will appear that the 
plaintiff pointed out an area of 61 
bighas, 1 hatha, as land demised to 
him, out of which the present defen¬ 
dant, according to the case then made 
by the present plaintiff, was in 
possession of the plot shown as B in 
the commissioners map. Now map 
A I has been relaid by the present 
commissioner on his map, and he has 
shown that the area of plot 5 is 3 
bighas, 16 kathas. It is only necessary 
to add that plot B of map A 1 forms 
the northernmost portion of the dis¬ 
puted land. 

Two conclusions follow from the 
case made by the defendant in 1906 ; 
first, that the boundaries mentioned 
in his lease could not have been 
according to the thakbast map and, 
secondly, that the encroachment of 
the defendant could not have exceeded 
3 bighas, 16 kathas. The first conclu¬ 
sion follows from the commissioners 
report that the area of the demised 
land as per thaJebast map is approxi¬ 
mately 100 bighas. The second con¬ 
clusion follows from the location of 
the land then pointed out by the 
plaintiff as being in the possession of 
the defendant. That land forms the 
northernmost portion of the disputed 
land, and it is impossible for the plain- 
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tiff to contend, and he does not con¬ 
tend, that the defendant, in the course 
of his mining operations, has encroach¬ 
ed upon any portion of the land 
lying to the north of the land of which 
he had taken possession in 1906. That 
l)eing so, it is necessary to scrutinize 
with care the case now made by the 
plaintiff that the land of which the 
defendant was in possession in 1906 
and of which he did not complain in 
1906, forms part of the land demised 
to him by the Raja. The suit resulted 
in a consent decree which left the 
question of abatement of rent open : 
{Ex. C, page 39, Part III. paper book]. 
All that I need point out at this stage 
is that there was no question of 
abatement of rent if the boundaries 
were to be ascertained by a reference 
to the thakbast map. 

In 1915 the Raja instituted another 
suit for rent, being No. 257 of 1915, 
against the present plaintiff. The 
plaintiff’s defence in that suit was 
that the present defendant was in 
possession of 14 bighas, 17 kathas, of 
his land, but he made it quite clear 
that he was short by 14 bighas, 17 
kathas, according to the revenue sur¬ 
vey map. Rakhal Kinkar Bhatta- 
charjee was his manager, and giving 
evidence on behalf of the present 
plaintiff in that litigation, he stated 
definitely that he and the Raja’s 
surveyor held a joint survey and that, 
according to the revenue-survey map, 
the area demised to the plaintiff by 
the Raja was short by 14 bighas, l7 
kathas, which was in the possession 
of the defendant. There is little doubt 
that from 1902 up to 1915, the caee of 
the plaintiff has been that the boun¬ 
daries mentioned in his lease are to 
be ascertained by reference to the 
revenue survey map. 

The real controversy between the 
parties is as to the meaning to be 
assigned to the term “ as per thak ’* 
in the plaintiffs lease of the 13th 
December, 1894. Now, the word thak 
literally means “ a small boundary 
demarcation mark “ (See Hirst’siNotes 
on the old Revenue Surveys, page 87). 
Literally, therefore, the term “asjper 
thak ” must mean as *' per small boun¬ 
dary demarcation pillars.” But it is 
conceded that, at the date of lease, 
these demarcation pillars were not in 
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existence. The contention of the 
plaintiff is that the Raja could not 
have meant the demarcation pillars 
by the term “ as per thak^** since these 
demarcation pillars were no longer in 
existence, and that he meant, and 
could only have meant, the thakhast 
map, of the existence of which he 
knew. The contention of the defen¬ 
dant, on the other hand, is that if it 
is possible to show that these demarca¬ 
tion pillars were picked up on thw 
ground and delineated on a correct 
map, the issue is solved and the ques¬ 
tion is determined ; and the defendant 
argues that since it was the object of 
the revenue-survey to pick up the 
demarcation pillars on the ground and 
to prepare the revenue-survey map 
which is a map of the boundaries as 
laid down by the thak authorities on 
the ground, it is the revenue-survey 
map which must govern the rights of 
the parties. The problem is by no 
means a simple one, and requires for 
its solution a careful investigation of 
the methods adopted by the revenue 
authorities for demarcating villages 
for revenue purposes. 

Now, the Government realized that, 
in order to make the revenue-survey 
map authoritative on the question of 
the boundaries between different villa¬ 
ges, it was necessary to proceed with 
care, and to hold an elaborate local 
enquiry with the object "to demarcate 
fina'ly on the ground the boundaries 
of all villages and estates in the area 
for survey ’* [Hirst, page 7]. It was 
quite impossible to undertake the duty 
of preparing revenue-survey maps 
until the boundary disputes were 
settled ; and the task of settling these 
boundary disputes and to demarcate 
finally on the ground the boundaries 
of all villages in the area for survey 
was assigned to the civil authority 
and not to the survey authority. The 
thakbast (demarcation) survey was 
the survey held by the civil authority 
for settling all boundary disputes and 
to de narcate on the ground the actual 
boundaries of villages. This survey 
was held about a year before the 
scientific work of the revenue survey 
was to commence, and, whilst the 
demarcation on the ground was being 
done, rough maps were made by the 
civilian staff, showing the boundaries 


of each village, and also the position 
of the demarcation marks {thaks) left 
on the ground. According to Hirst: 

"The methods of demarcation on the 
ground varied ; the general rule was 
to place thnk marks, at measured 
intervals of 300 to 300 feet round a 
boundary, and to place ilhnis (large 
mud pillars about 5 feet high) at all 
principal bends in the village bounda¬ 
ries and at all village trijunctione 
(triple junctions of villages). The 
thak marks might be small mud pillars, 
bamboo pegs, or any form of mark 
that would appear to be likely to 
stand for twelve months. All these 
marks were placed round village and 
estate boundaries, and each mark was 
supposed to be shown on the thak 
man." 

Captain Hirst continues : 

"It is often assumed that the marks 
were shown accurately upon the thak 
maps ; but this is a fallacy ; it is 
soldora that thak maps are really 
accurate, mainly because very often 
there was no intention to be accurate.** 

It will be noticed that the duties of 
the civilian staff connected with the 
thak survey were mainly two ; first, 
to settle boundary disputes and to 
demarcate on the ground the actual 
boundaries of villages and estates and 
to place thak marks at measured inter¬ 
vals round a boundary and at all princi¬ 
pal bends in the village boundaries and 
at all village trijunctions; and second¬ 
ly, to make rough maps known as 
^/la/c maps showing the boundaries of 
villages and the marks left on the 
ground which were seldom accurate 
because there was no intention to be 
accurate. As I shall presently show, 
the revenue surveyor proceeded on 
the actual work done by the civilian 
staff on the ground and on the thaks 
left by them on the ground, and not 
on the thak map which they merely 
consulted in order to see whether the 
actual number of thak marks put 
down on the ground corresponded 
with the number as shown in the map. 

Before dealing with the revenue- 
survey, it will be well to point out, 
that there are three main kinds of 
fAafr maps in existence: (a) eye ske¬ 
tches in which no actual measurements 
were made; (&) maps in which rough 



406 


Shashi Bhusan v. Ramjas 

magnetic bearings were used and 
rough linear measurements made, and 
(c) maps made from careful magnetic 
bearings and careful linear measure¬ 
ments. It is admitted that the thak 
map which has been produced in this 
case is of the second kind, that is to 
say, it is a map in which rough 
magnetic bearings were used and 
rough linear measurements made. It 
is not disputed in the case that it is 
quite impossible to expect such maps 
to be accurate, but it is contended on 
behalf of the appellant that however 
inaccurate that map may be if his 
demise was on that map, it is that 
map which must decide the boundary 
dispute between him and the respon¬ 
dent* However correct the position 
may be in theory, it is still necessary 
to see whether in practice it is possi¬ 
ble to relay on the ground a map in 
which rough magnetic bearings were 
used and rough linear measurements 
made. I am for the present assuming 
that the term “ as per thak ” means as 
per thak map. With reference to this 
point. Captain Hirst says that * 

*' thakhast maps were often intended 
to be inaccurate and were never in¬ 
tended to be accurate,” (page 59, that 
“accurate relaying from a thak map 
by itself is often difficult and, in many 
cases impossible.” 

Now, it is difficult to understand 
how thak map of Dobari could be 
relaid on the ground, since the mate¬ 
rials collected by the Demarcation 
Officer, and the field book prepared by 
him, are no longer in existence. The 
essential pre-requisite for relaying is 
that there must be two fixed points 
on a map corresponding with two 
fixed points on the ground. But the 
thokbast pillars are no longer in exist¬ 
ence and it seems to me that it is 
quite impossible to relay the thakhast 
map unless indeed the materials col¬ 
lected by the thakbost officer and his 
field book are in existence. But it is 
argued that if there are two fixed 
points on the ground which corres¬ 
pond with two fixed points on another 
map, and if these two fixed points in 
the other map, correspond with two 
fixed points in the thakhast map, then 
it may be assumed that tbe two fixed 
points on the ground correspond with 
the two fixed points on tbe thakhast 


Agarwala (Das, J.) 1924 Patna 

map. The argument, in the form in 
which it is put, may be accepted as 
correct; but it seems to me that if the 
condition for relaying the thakhast 
map is that there must be two fixed 
points in it corresponding with two 

fixed points in the revenue-surrey 
map, which is the other map referred 
to in the arguments advanced on 
behalf of the plaintiff you are in effect 
relaying the revenue-survey map, and 
not the map. The question 

is, whether the thakhast map can be 
relaid on the ground. It is conceded 
that it can be, if you have the fixed 
marks {thakbasts) in the map corres- 
nonding with the fixed marks on the 
ground, or (if that is impossible) if 
you heve the field book prepared, and 
the materials collected, by the thak- 
bast authorities. But it is admitted 
that it is impossible to satisfy either 
of these conditi<^ns in the present 
case. But then it is said that there 
are trijunction pillars on the ground 
which correspond with the fixed 
points in the revenue-survey map and 
that, if it can be shown that the fixed 
points in the thakhast map correspond 
with the fixed points in the revenue- 
survey map, there is no difficulty in 
relaying the thakhast map. I agree 
that it can be done; but, in my 
opinion, it is the revenue-survey map 
that would be re laid If the revenue- 
survey map and the thakhast map 
agree; then there is no competition 
between the two, and it is a matter of 
indifference whether y ou proceed on 
the one or on the other. The ques¬ 
tion assumes importance only when 
they do not agree: and. in my opinion 
where the two maps do not agree, it 
is quite impossible to relay tbe thak- 
bast map, unless indeed the demarca¬ 
tion pillar?, put down on the ground 
by the thakhast authorities, are still 
in existence, and they correspond 
with the boundary pillars, as shown in 
the man, or you have the field book 
and the materials collected by the 
thakhast authorities and are able to 
proceed on them. 

It will be instructive to examine 
the methods adopted by the commis¬ 
sioner in this case. He first prepared 
a map of the locality, map and ran 
his chain line through stations 12, 9 
and 6, which happened to be three 
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pillars which he found on the ground, 
and which he assumed to be revenue* 
surrey trijunction pillars He then 
marked the positions of 13 and 9 on 
the revenue-survey map; and, taking 
the line joining 12 and 9 as his base 
line, he superposed the revenue- 
survey map on map A, and produced 
his map A 1. Now this map shows 
that practically the whole of the 
disputed land is outside of Dobari and, 
therefore, not included within the 
lands demised to the plaintiff. It 
must follow that, if the revenue- 
survey map is to control the situation 
and, if the position of 12 and 9 were 
correctly ascertained by the commis¬ 
sioner, the plaintiff’s suit must fail, 
except with reference to a very insig- 
niffcant portion. It is only necessary 
to add in connection with map A that 
the commissioner found that his sta¬ 
tion 6 was not a trijunction revenue- 
survey pillar, and that the points 
marked by him at W and / were 
trijunction points. W being the 
trijunction ooint of Dobari, Fatehpur 
and Khas Jharia, and / being the 
trijunction point of Dobari, Fatehpur 
andGhanuaiih 

The commissioner then enlarged 
his map to the scale of a thuk map, 
and proceeded to superpose the thak~ 
bast map on the enlarged map B. The’ 
result, as shovn in map B I, is that 
practically the whole of the disputed 
laud lies within Dobari, and there¬ 
fore presumably within the block of 
land demised to the plaintiff. But 
the question at once arises whether 
the comraissionei could have super¬ 
posed the thakbast map on his enlarg¬ 
ed map wl.ich, it must be remembered 
was in substance the revenue-survey 
map. Now, as I have already said, 
the essential condition of superposi¬ 
tion is that there must be two hxed 
points on the map to be superposed 
corresponding with two fixed points 
on the map upon which the superposi¬ 
tion is to take place. The fixed 
points of the commissioner were 9 
and 12, 9 being the trijunUion point 
of Dobari, Bo'-a and Bherakata, and 
12 being the trijunction point of 
Dobari, Ghanuadih and Bera. He 
found that the distance between 9 
and 12 on the thakbast map was 398U 
feet, He also found that the actual 


distance between the two points, the 
distance shown in his enlarged map, 
was 3,130 feet. It is obvious that the 
fixed points did not agree, and the task 
of superposing the thakbast map might 
well have been given up. The 
commissioner, however, proceeded by 
what tho learned Counsel has descr ' 
bed in this Court as tho “process of 
approximation.” that is to say. he 
accounted for the difference of 150 
feet in superposition by allowing 75 
feet towards the east and 75 feet 
towards the west. In other words, he 
moved each of his stations 9 and 12 
in his map B 75 feet, and artificially 
made the fixed points coincide. Mr. 
Sultan Ahmed informs us that this is 
a process well understood in survey¬ 
ing; but we have not been referred 
to any authority on the subject. It 
seems to me that to artificially reduce 
the length of the base line is to put 
the whole map out of gear, and the 
error in the resulting map will be the 
greater, the longer the distance you 
travel from the base line. It must 
follow that at the critical portion of 
the map, namely, the southern bound¬ 
ary of the mauza, the map cannot 
possibly be regarded as in any way 
delineating its correct oosition even 
according to the thakbast map 

Now, the commissioner has demon¬ 
strated how imoos-^ible it is to super¬ 
pose the thakbast map on the 
revenue-survey map. His map B 
(upon which the appellant strongly 
relies) is the m^p pr (duced by super¬ 
posing the thakbast map on his en¬ 
larged map taking 12 and 9 as the 
base line. Now 12 and ^ according 
to the commi->s;otier, are revenue- 
survey trijanciion pnnts, and he has 
shown two other trijunction points in 
his enlarged maps W and /. Now if 
it is possible to produce a correct 
result by superposing the thakbast 
map, the same map should be produc¬ 
ed whichever base line you may take 
for the purpose of superposition. 
Map B1 is the map obtained by super¬ 
posing the thakbast map by taking 
12 and 9 as tho fixed point?. If 
superposition is at all possible, then 
the map produced by superposing the 
thakbast map by taking and /as 
tho fixed points should be identical 
with map Bl. But the commissioner. 
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in his second report, says that an 
entirely different result was obtained 
by superposing the iAa/c raap taking 
and / as the fixed points. He says 
that by such superposition he found 
that only I bighuA^ Icathas out of 
the disputed land fell within iJobari. 

1 think Mr Hasan Imam is right in 
pointing out that the second report 
of the commissioner demonstrates 
how impossible it is to superpose an 
incorrect map on a correct map. If 
you superpose the ihokbost map on 
the enlarged map with 12 and 9 as 
the fixed points, approximately 9 
bighas of the disputed lands fell 
within Dobari. If you superpose the 
thakbast map on the enlarged map 
with W and I as the fixed points, only 
1 bigha, 18 kuthas, cut of the disputed 
lands fell within Dobari. As Captain 
Hirst points out : 

“Accurate relaying from a thak 
map by itself is often difficult, anu, in 
many cases impossible”—(page 75). 

I must make it clear, however, that 
ray remarks apply to thakbast maps 
of the kinds (a) and (6) mentioned by 
Captain Hirst, and only when there 
are no fixed points on the ground 
corresponding with the fixed points 
in the map, and the materials col¬ 
lected, and the field-book prepared, 
by the thakbast authorities are no 
longer in existence. 

I have digressed a little in. order to 
demonstrate that if the words “as 
per thak'* meant “as per thak map,” 
then, it being admitted that there 
are no fixed points on the ground 
corresponding with the fixed points 
in the map and it also being admitted 
that the field-book of the thakbast map 
of Dobari is no longer in existence, it 
is quite impossible to relay the 
thakbast map on the ground, and the 
plaintiff’s suit must fail on the 
ground that it is impossible to as¬ 
certain whether the disputed land is 
part of the block of land demised to 
the plaintiff according to the thakbast 
map. But in my opinion the words 
“as per thak'' mean “as }hr thak 

demarcation''and the whole problem 

for our investigation is whether it is 
possible now to *say what are the 
thak survey boundaries of mauza 

Dobari. 


AGARWaLA (Das, J.) 

One of the objects of the revenue- 
survey was to make accurate maps 
of the village boundaries. As we 
learn from Captain Hirst, there 
existed a very stringent rule t*^at no 
revenue-surveyor was to take up 
work upon any boundary until it 
had been adjusted by the demarcation 
officer, and, until all the thakbast 
papers were in his hands. The 
revenue-surveyor proceeded on the 
actual thakbast, that is to say, 
demarcation pillars laid down on 
the ground by the civilian staff, 
and the thak map to him ; 

“Was little more than a guide to 
the actual number of thak survey 
marks put down on the ground.” 
(Hirst, page 11.) 

In other words, the revenue- 
surveyor used the thak map to verify 
the actual number of thak marks on 
the ground ; but he made his map on 
the materials which he actually 
found on the ground, namely, the 
demarcation pillars (thakbasts) laid on 
the giound by the civilian staff. It 
was not difficult for him to pick up 
the demarcation boundaries on the 
map, since “the revenue-surrey fol¬ 
lowed upon the heels of the thakbast 
survey” and since “the amins' staff 
generally went over the ground 
immediately before the revenue sur¬ 
veyor?, and mended all broken down 
marks.” (Hirst, pages 14 and 15.) 

If the boundaries shown in the 
thakbast map agreed with those pick¬ 
ed up by the revenue-surveyor, he 
initixWed the thakbast map. Now the 
signature of the revenue-surveyor on 
the thak map “does not mean that if 
the thak map is reduced to the same 
scale as the revenae-.'^urvey map, then 
the two boundaries will necessarily 
agree, but rather that the revenue- 
surveyor has satisfied himself that 
the boundary accepted and intended 
by the demarcation Staff, has been 
correctly picked up on the ground, 
and correctly surveyed on the reve¬ 
nue-survey map ” (Hirst, page 15.) 

I think it is established on the 
authority of Captains Hirst and 
Thuillier that the duty of the revenue- 
surveyor was to pick up the demarca¬ 
tion boundaries of the thakbast 
survey on the ground and that the 
signature of the revenue-surveyor on 
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tbo thakbast map signided, not that 
the thakbast map was correct, but 
that the demarcation boundaries laid 
down in the course of thakbast surve 7 
hare been correctly picked up on the 
ground and oorroctiy surreyed on the 
revenue-survey map. Now we have 
the signature of the revenue survey¬ 
or in the thakbast map of Dobari 
produced by the plaintiff. That 
signature establishes that the actual 
thakbast demarcation is correctly 
shown in the rorenue-survey map. 
In my opinion the revenue-survey 
map of Dobari correctly shows the 
thak survey boundaries of the mouza 
Dobari, and that those boundaries 
can be ascertiinad by relaying the 
revenue-survey map on the ground. 

It was strongly contended that 
there are various difficulties in the 
way of accepting the revenue-survey 
boundaries, and that the boundaries, 
as they actually exist in the locality 
are not reconcilable with the bound¬ 
aries, as mentioned in the lease, if 
we are to ascertain those bouniaries 
by reference to the revenue-survey 
map and not by reference to the 
thakbast map. Now the boundaries 
mentioned in the lease are as 
follows ; 

Ohatkarijore. 

S'oui/i.—Border of the limit of' 
mawza Fatehpur as per thak and the 
railway line. 

Dimit of the 400 bighas 
taken lease of by Rajendra Narain 
Bagchi. 

East. —Border of limit of inauza 
Ghanuadih as per thak and Chat- 
karijore. 

Mr, Sultan Ahmed says that the 
boundaries, as given in his lease, are 
not soientidcally correct, and that 
they should have bean described as 
follows : 

North.—Limit of the 400 bighas 
taken lease of by R ijendra Narain 
Bagchi. 

South and West —Border of the 
limit of Fateapur as per thak 

and the railway I ne. 

Chatkarijore. 

Mr. Sultan AhmeVs argument is 
that the laud demise 1 is so formed thta 
it is impossible to give its boundaries 


according to the cardinal points of 
the compass ; and that if we deter¬ 
mine the subject-matter of the lease 
according to the thak map, wo get 
all the boundaries mentioned in the 
lease, whereas, if we refer to the 
revenue map, two of the boundaries, 
the railway line and Ghanuadih, m st 
be rejectei as false descriptions. 

I will consider, first, the fiuestion 
of the railway line. To appreciate 
the point it must be reinenibered that 
in order to en%ble the piaintitf to 
claim the railway line as his western 
boundary, he must establish that the 
Bagehis* land does not lie between 
the railway line and his land. The 
railway line is admittedly in Jbaria 
Khas and outride the western bounda¬ 
ry of mauza Dobari and, if, as is as¬ 
serted by the defendant, the Bagehis’ 
land forms the western portion of 
Dobari from Chatkarijore down to 
the southern limit of the mauza it is 
obvious that the railway line cannot 
be the western boundary of the land 
demised to the plaintilT whether ac¬ 
cording to the revenue-survey map 
or according to the thakbast map. In 
order to meet this difficulty, it is 
suggested by the piaintitf that the 
Bagehis’ land is really his northern 
boundary and not his western bounda¬ 
ry. Apart from the fact that his 
own lease describes his land as 
bounded on the west by the Bagehis* 
land, it is sufficient to refer to the 
Bagehis’ lease {Ex. 4) and to com¬ 
pare the boundaries mentioned there¬ 
in with the boundaries mentioned in 
the plaintiff’s lease to demonstrate 
that it is quite impossible that the 
Bagehis’ land could be the northern 
boundary of the land demised to the 
plaintiff. The Bagehis’ lease and the 
plaintiff’s lease were granted 
on the same day, and as part of the 
same transaction [see Ex. L. the de¬ 
position of the plaintiff in suit No. 41 
of 1902]. Now the Bagehis* lease 
shows that what was demised to him 
was a block of land measuring 400 
bighas bounded on the north by mau- 
zas Bherakata and Chatkarijore, on 
the south by mauza Fatehpur, on the 
west by OTaU 2 a Jharia Khas and on 
the east by the land demised to the 
plaintiff. Comparing these bounda¬ 
ries with those mentioned in the 
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plaintiff’s lease, the point is establish¬ 
ed beyond reasonable doubt that what 
was demised to the Bagchis was a 
block of land in Dobari from the 
northern limit of the mauza to its 
southern limit and that it was bound¬ 
ed on the west by Jbaria Khas and 
on the east by the land demised to 
the plaintiff, ^ow the railway line 
referred to by the plaintiff is admit¬ 
tedly in Jharia Khas ; that is to say, 
it lies to the west of the mauza. It 
follows that the Bagchis’ land would 
always lie between the railway line 
and the land demised to the plaintiff, 
and that the railway line cannot be the 
western boundary of the land demised 
to the pliintiff whether according to 
the revenue-survey map or according 
to the thakbast map. I quite agree 
that there would be a great deal in 
the argument if it could be shown 
that, according to the thakbast map, 
the railway line would be the west¬ 
ern boundary of the land demised to 
the plaintiff, whereas according to ^he 
.•evenue-survey map it would not. 
But, in my opinion, the argument en¬ 
tirely fails, for, unless the plaintiff is 
n a position to establish that the 
land demised t j the Bagchis is situ¬ 
ate to the north )( the land demised 
to him, the Bagchis’ land would al- 
always lie between the railway line 
and the land demised to the plaintiff. 
I think I have shown with sufficient 
clearness that the Bag-.his’ land is 
not the northern boundary of the 
plaintiff’s land that being so, there is 
nothing to choose between the reve¬ 
nue-survey map and the thak ast map, 
80 far as one of the descriptions of 
the demised land is concerned. It 
may be mentioned that according to 
the description in the schedule, the 
railway line is the southern bound¬ 
ary and not the western boundary of 
the land demised. Admittedly there 
is no railway line to the south of the 
demised land, whetl^er according to the 
revenue-survey map or according to 
the map. The railway line in 
Khos Jharia cannot be the western 
boundary of the plaintiff’s land, whe¬ 
ther according to the revenue- ourvey 
map or according to the thakbast map. 
It follows, therefore, that that des¬ 
cription must be rejected as a false 
descrintion. 


Now, it may well be that, in the 
view that one of the descriptions by 
boundaries is a false description, the 
plaintiff may be entitled to claim 
that the descriotion by area must 
prevail over the description by bound¬ 
aries. But such a claim must be as¬ 
serted against the lessor, and it can¬ 
not be tried in an action for eject¬ 
ment against the defendant. It is ob¬ 
vious that if the southern or south¬ 
western boundaries were not definite¬ 
ly fixed or were fixed by a description 
which has to be rejected, there can be 
no trespass on the part of the defen¬ 
dant. The argument that the area 
must prevail must proceed on the ad¬ 
mission that the description by 
boundaries is not the dominant des¬ 
cription, and ought to be rejected ; 
but if we reject the description by 
boundaries, then all that the plaintiff 
is entitled to is 100 bighas of land in 
mauza Dobari. The defendant’s land 
is in mauza Fatehpar. And if the 
description by boundaries is to be re¬ 
jected, obviously we cannot retain the 
term “ as per thak'" which merely 
specifies how some of the boundaries 
are to be ascertained. The plaintiff 
may have a complaint to make ; but 
he must address his complaint to his 
lessor, and cannot try the question of 
area in an action for ejectment. 

Next, as to Ghanuidih. According 
to the description in the lease Chatka- 
rijore and Gbanuadih are the eastern 
boundary of the demised land. Mr. 
Sultan Ahmed contends that the des¬ 
cription is correct according to the 
thakbast map, but incorrect according 
to the revenue-survey map. Mr. Sul¬ 
tan Ahmed concedes that the jore must 
be taken as it existed at the time of 
the lease, and it is admitted that 
the jore has not changed ics position 
since the revenue survey. In other 
words, according to Mr. Saltan Ahmed 
in order to determine the eastern 
boundary of the demised land we 
must proceed on the revenue-survey 
map so far as the jore is concerned, 
but on the thakbast map, so far as 
Ghanuadih is concerned. Now the 
position of the Jore, both according to 
the revenue-survey map and thakbast 
map, is shown in com nissioner’s map 
Ex. 1. According to the thak map, Gha- 
naudih is to the east of the jore, as 
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shown in map 1 by double red bro¬ 
ken lines, and cannot, according to 
the contention of Mr. Hasan Imam, 
be the eastern boundary of Dobari, 
as the Jorc runs between Dobari and 
Ghanuadih. Mr. Sultan Ahmed points 
out that station I is the trijunction 
point of Dobari, Fatehpur and Gha- 
nuodih, and that, at point i, Gbanua- 
dih is the estern boundary of the de¬ 
mised land. But station / is a reve¬ 
nue-survey trijunction point, and was 
Ascertained by superposing the reve¬ 
nue-survey map, not the thakbast map, 
on the commissioner’s map .4. Station 
/, as I have said before, is the trijunc¬ 
tion point of Fatehpur, Ghanuadih 
and Dobari. Nov the commissioner 
admits that the distance between his 
station 12 (the trijuncticn of Bera, 
Dobari and Ghanuadih) and I in the 
revenue-survey map is 4,440 feet 
whereas the distance between the two 
stations in the thakbast map is 4,750 
feet. Station 12 is the fixed point in 
the two maps. It follows that station 
/in the revenue-survey map is not 
identical with the corresponding st i- 
tion in the thakbast map. In my opi¬ 
nion, it is quite impossible to claim 
station I as establishing that Gba- 
nuadih is. the eastern boundary of the 
demised land, except by conceding 
that the revenue-survey map governs 
the situation. It follows that accord¬ 
ing to the thakbast map, Ghanuadih 
cannot be the eastern boundary of the 
demised land. On the other hand, no 
difficulty arises if we regard the reve- 
nue-survey map as governing the 
rights of the parties ; for not only is 
station/the trijuncticn point of Do¬ 
bari, Fatehpur and Gbanaudih, ac¬ 
cording to the revenue-survey map, 
but a portion of the jore in the reve¬ 
nue-survey map is part of Ghanuadih. 

My conclusions on this part of the 
case are, first, that the term “ as per 
thak*'\ means “ as per thak demarca¬ 
tion,” or (which is the same thing) 

“ as per demarcation marks (thaks) 
showing the limits of the village 
which were left on the ground in the 
course of thak survey **; secondly, that 
the thak survey of Dobari or the 
demarcation marks are correctly 
shown in the revenue-surrey map of 
Dobari ; thirdly, that, if the term ‘ as 


per thak ” be at all ambiguous, and it 
is open to us to refer to extrinsic evi¬ 
dence, the conduct of the plaintiff 
throughout shovs that by the term 
as per thak " he understood “ as per 
revenue-survey map,” and fourthly, 
that if the term “ as per thak ” means 
“ as per thakbast map,” the plaintiff’s 
suit must fail on the ground that it is 
quite impossible to relay the thakbast 
map of Dobari on the ground. I am 
aware that the Calcutta High Court 
has taken a different view of the 
meaning of the term in the case bet¬ 
ween the Raja of Jharia and the Bag- 
chis to which I have already referred. 
The Calcutta High Court came to the 
conclusion that the contention of the 
Raja that the term “ as per thak ” 
meant “as per pillars laid on the 
ground at the time of the thak sur¬ 
vey ” was futile, as no durable 
pillars were erected during the 
survey operation. Captain Hirst’s 
notes were not published till many 
years after the decision of the Cal¬ 
cutta High Court, and it does not ap¬ 
pear that the views of Sir Henry 
Thuillier were placed before the 
Court- It seems to me that the ans¬ 
wer to the argument employed by 
their Loidships of the Calcutta High 
Court is that, though no durable pil¬ 
lars were er^'cted on the ground great 
care was taken to show the demar¬ 
cation boundaries of the thakbast 
survey accurately in the revenue-sur¬ 
vey map. The question was approach¬ 
ed from a somewhat different point of 
view in the Calcutta High Court, and, 
with all r 0 .‘*pect, I am unable to ac¬ 
cept that decision as correct. 

Now, if the revenue-survey map is to 
de^^ertnine “the border of the limit of 
mauza Fatehpur,” then, according to 
the commi-siorier, a very small por¬ 
tion of the disputed land falls within 
Djbari, and within the block of Und 
demised by the Raja to the plaintiff, 
and the plaintiff would be entitled to 
a decree in re-^pect of that portion 
provided his suit is within time. But 
the defendant con^^ends that we should 
reject the report of the commissioner, 
and accept the evidence of Mr. Davies, 
according to whom no portion of the 
disputed land falls within Dobari. In 
order to determine this point, we hare 
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to consider the rival views of the 
commissioner and of Mr. Davies, re¬ 
membering that the learned Sub¬ 
ordinate Judge has rejected the report 
of the commissioner as untrust¬ 
worthy and has accepted the map 
prepared, and the evidence given, by 
Mr. Davies. 

Now I have no doubt whatever that 
the commissioner’s report ought to be 
wholly rejected. The accuracy of the 
commissioner’s report depends on 
whether he was right in taking sta¬ 
tions 12 and 9 as true trijunction 
points on the ground. For the pur¬ 
pose of superposition he took 12 and 9 
as his base line, and it is obvious 
that, if either of these points was not 
correctly ascertained, it will be im¬ 
possible to rely on the map prepared 
by him. It is not disputed before us 
that he was right, or nearly right, in 
accepting the pillar at station 12 as 
the true trijunction pillar of Ghanu- 
adih, Dobari and Bera; but it is 
strongly contended that this station 9 
does not represent the trijunction 
point of Dobari, Bera and Bherakata 
as he thought it did. It is argued 
that the trijunction point of Dobari, 
Bera and Bherakata is to the north¬ 
east of station 9 (marked as 9.4 in Mr. 
Davies* map) and that if the revenue- 
survey map be superposed on the 
commissioner’s map with the line 
joining 12 and 94 as the base line, it 
will be conclusively established that 
no portion of the disputed land falls 
within Dobari and therefore within 
the area demised by the Raja to the 
plaintiff. 

The commissioner admits that he 
took no trouble to ascertain whether 
the pillar at station 9 was in fact the 
pillar showing the trijunction point 
of Dobari, Bera and Bherakata. In 
a case of this nature, it was essential¬ 
ly necessary for him to act with 
caution and to establish the identity 
of the fixed points on the ground with 
those in the revenue-survey map 
before proceeding with superposition. 
He made no attempt whatever to see 
whether the assumption made by him 
was correct, and this he could have 
done by first establishing the identity 
of another trijunction point and then 
working on the figures given in the 
revenue-survey map. With reference 
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to the procedure adopted by the com¬ 
missioner, the learned Subordinate 
Judge says as follows: — 

“The commissioner should have 
taken other trijunctions to test the 
position of his stations 9 and 12. 
Apart from this the commissioner 
admits that defendant had the revenue 
map of Fatehpur with him during his 
survey. He could have taken the 
trijunctions of Fatehpur, Ghanuadih 
and Dobari and Fatehpur, Dobari and 
Khas Jharia from the said revenue 
map for the purpose of check. He 
could have easily relaid those trijuiic- 
tions on the ground from the field 
book and the bearings of the said 
revenue map of Fatehpur.” 

In view of the fact that the posi¬ 
tion of station 9 as a true trijunction 
point was not ascertained by him, it 
is quite impossible to rely on his map 
since the encroachment covers such 
a small area as 1 higha 3 kathas. 

On the other hand the work done 
by Mr. Davies was thorough and 
complete. Mr. Davies is a consulting 
Mining and Civil Engineer who took 
his diploma at Carditf twenty-two 
years ago. He has been in the 
practical field for twenty-two years 
and has great experience of ‘revenue- 
survey and thakbast maps. He ac¬ 
companied the commissioner in his 
survey and prepared a map; Ex. 0, 
which shows, first, that the commis¬ 
sioner did not ascertain the correct 
position of the trijunction point sup¬ 
posed to be represented in his map 
by 9; and secondly, that according to 
the revenue-survey map the whole of 
the disputed land falls outside of 
Dobari, and within the block of land 
demised to tbe defendant. The real 
point is whether Mr. Davies is right 
in saying that 9 should be moved 
north-east of its position as shown in 
the commissioner’s map. If he is 
right in his view that the trijunction 
point should be shown at the double 
blue circle (see his map Ex. G) to the 
north-east of the commissioaer’s 9, 
then it will be impossible to resist the 
conclusion that there has been no 
encroachment by the defendant on 
the block of land demised by the 
Raja to the plaintiff; for the encroach¬ 
ment is slight accordiDg to the com¬ 
missioner, and, once his base line is 
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moved north-east; the southern boun¬ 
dary of mauza Dobari will be moved 
automatically to a position north-east 
of the position as shown by the com¬ 
missioner, and the insignidcant por¬ 
tion of the disputed land which is 
said to be in Dobari according to the 
revenue-survey map will be found to 
be in Fatehpur. 

Now Mr. Davies proceeded by plot¬ 
ting, and not by superposition. In 
order to enable him to do so, it was 
necessary for him to find a well-tested 
base line as to which there could be 
no controversy whatever. He found 
that base line in AZ outside mauza 
Dobari, by making an additional 
survey outside the mauza. He was 
questioned as to his object in having 
the additional survey, and his answer 
was: 

“My object in taking the additional 
stations was to have more than one 
revenue stations in my survey to 
enable me to work my survey with 
reference to the revenue survey.” 

He ralized the importance of check¬ 
ing the correctness of the trijunction 
pillars, and this he did by making 
an additional survey outside the 
mauza. He found that A and Z 
agreed with his survey and the reve¬ 
nue field book figures. Having found 
that the positions of .4 and Z on the 
ground corresponded with their posi¬ 
tions in the revenue-survey map, all 
that he had to do was to plot out the 
revenue-survey map by proceeding 
along the revenue-survey chain-lines 
according to the figures given in the 
revenue-survey field-book. He had 
the combined revenue-survey map of 
Bherakata (where he made his addi¬ 
tional survey) and Dobari with him, 
and although it was tedious, it was 
not difficult to relay the revenue- 
survey map of Dobari by proceeding 
along the revenue-survey chain-lines 
and following the directions given in 
^e map. First, he proceeded from 
Z to ^according to the measurements 
given in the revenue survey map. 
From ^he travelled to H (a revenue 
station) along the chain line. It was 
a comparatively simple matter for 
him to find by means of off-sets that 
9 was not in a correct position, and 
that its true position is that Indicated 
by double blue lines in his map 


(marked 94 by the learned Subordi¬ 
nate Judge). From H he followed 
the chain-line to i} and found that 
his G was a revenue station as well 
as a trijunction point. It may be 
mentioned that G corresponds with 
the commissioner’s station 12, and 
Mr. Davies* map shows that station 12 
is practically (though not quite) a 
trijunction point. Haring done tliis, 
he checked his result by retracing his 
steps from O with the help of the 
revenue-survey field-book. He estab¬ 
lished the accuracy of his work, and, 
in my opinion he has established 
that no portion of the disputed land 
falls within Dobari. 

Now what reason is there for pre¬ 
ferring the commissioner’s map to 
the map prepared by Mr. Davies ? 
Admittedly the commissioner took no 
trouble to ascertain the position of 
the trijunction points. Mr. Davies on 
the other hand, has proceeded with 
care and caution, and, at every step, 
he stopped to test the accuracy of 
his work. Unless strong grounds are 
shown for rejecting the map prepared 
by Mr. Davies, we would not be justi¬ 
fied in remanding the case for another 
local investigation, as we have been 
invited to do by Mr. Sultan Ahmad. 
It is well to remember in this con¬ 
nection that the plaintiff’s surveyor 
admitted in j 917 that, according to 
the revenue-survey map, the whole of 
the disputed portion would fall within 
Fatehpur [see Ex^ R, Part III, 
page 82]. 

It was contended before us that the 
map prepared by Mr. Davies was im¬ 
properly admitted in evidence, since 
he did not produce his field-book. 
I am not prepared to admit that 
the map was inadmissible in 
evidence without the field-book, but, 
in truth, there is no room for any 
grievance on the part of the plaint* 
iff. The cross-examination of Mr. 
Davies extended over several days 
and Mr. Davies made it quite clear 
in his evidence that be had the 
field book with him. The learned 
Vakil for the appellant deli¬ 
berately refrained from calling on the 
defendant to produce the field-book. 
On the 17th September, 1919, it occur¬ 
red to the defendant that the plaintiff 
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was manoeiivering for position of tac¬ 
tical advantange, and he promptly 
filed the field-book in Court. It is true 
;hat the cross-examination of Mr. 
Davies was then over; but the case 
was proceeding, and it was open to 
the plaintitT to call upon the defend¬ 
ant to produce Mr. Davies for further 
cro3&-ex\mination. This course the 
plaintitf studiously refrained from 
adopting. In order to remove all 
grievance, Mr. Hasan Imau, in this 
Court, offered to make orer the field- 
book to the learned Counsel for the 
plaintiff and to produce Mr. Davies 
for cross-examination, and we, on our 
part, agreed to adjourn the hearing of 
the appeal in order to enable further 
evidence to be taken in this Court* 
Mr, Sultan Ahmed, on behalf of the 
plaintiff, declined the offer, and pre¬ 
ferred to argue that the map was in¬ 
admissible in evidence without the 
field-book. In ray opinion the argu¬ 
ment is wholly inadmissible in view 
of the fact that the plaintiff did not 
object to the map Ex. G going in as 
evidence. As I have often pointed 
out, the question of proof is a question 
of procedure, and is capable of being 
waived by a party. Apart from any 
other consideration, I know of no 
provision which makes a map in¬ 
admissible in evidence without the 
field-book. S. 83 of the Evidence Act 
provides that: 

“ Maps or plans made for the pur- 
posef of any cause must be proved to 
be accurate.” 

In my opinion, the failure to pro¬ 
duce the field-book affects th;.^ weight 
to be attached to the map, and not its 
admissibility; and, as the defendant 
offered to give the plaintiff inspection 
of the field-book and to produce Mr. 
Davies for further cross-examination, 
there is no reason why we should not 
attach that weight to Ex. G which 
the evidence of Mr. Davies clearly 
demands. 

Lastly, it seems to me that the 
field-book of Mr. Davies would not 
have thrown any greater light on his 
work than the revenue-survey field- 
book does. Mr. Davies proceeded by 
plotting, and not by superposition, 
and he states that he followed 
the chain-lines of the revenue- 
survey according to the figures 
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given in the revenue-surrey book. 
All that he did was to relay the 
revenue-survey field-book, and for 
this, an independent field-book was 
not necessary. He got his line AZ as 
his base, turned to the revenue^ survey 
field-book, put his theodolite needle to 
point exactly to the degree recorded 
in the revenue-survey field-book, and 
proceeded along the chain-lines, put- 
ting his pegs at distances shown in 
the field-book. If his work was in¬ 
accurate, the inaccuracy could have 
been established by cross-examining 
him with reference to the revenue- 
survey field-book which was available 
to the plaintiff. But it is perfectly 
idle to complain that he did not pro¬ 
duce his field-book, when the plaintiff 
studiously refrained from calling on 
him to produce the field-book and 
when he declined the offer made to 
him in this Court by Mr. Hasan 
Imam. 

I have now to consider the specific 
grounds which have been urged in 
this Court for rejecting Ex. Gy the 
map prepared by Mr. Davies. 

It was contended that we should 
place no reliance on the map since the 
distance between blue A and blue Z 
according to Ex. Jy the revenue-sm- 
vey map of Bhuggutdeeh is 712 feet 
whereas according to the figures 
given in the revenue-survey map it is 
704 feet. The argument is an attack 
upon the accuracy of the revenue- 
survey map of Bhuggutdeeh and it is 
sought to be established that if Ex. Jy 
the survey map of Bhuggutdeeh be 
not accurate, no reliance can be placed 
upon the base line taken by Mr. 
Davies in connection with his survey. 
The whole argument is founded upon 
what ^r. Davies stated to be the dis¬ 
tance between A and Z, according to 
his scaling out in the witness-box 
while under cross-exan ination. In 
the course of his evidence he said as 
follows: 

“ The distance between ^ and Z in 
EXy J. is 712 ft, according to my scal¬ 
ing out in Court.” He added, “ the 
distance is given in the revenue field- 
book.” 

It appears that the distance is re¬ 
ally 704 feet according to the figure 
given in the revenue-survey map. 
the actual figure given in the 
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map was not brought to his notice, 
and no opportunity was uiveu to him 
to reconcile his statement with the 
actual figure given in the map. The 
difference is of 8 feet and I prefer to 
take the view that either his scaling 
out in Court is wrong or ♦^hat the 
figure given in the map is wrong 
rather than that the map itself is 
wrong. We have not the explanation 
of Mr. Davies before us, and it is im¬ 
possible to hold chat his map, Ex. (?, 
should be rejected on the ground that 
there is an error in the length of his 
base line. 

It was then contended that the 
magnetic variation of 11*—30” of his 
own instrument was not allowed by 
him in plotting. Now Mr. Davies did 
admit that the bearings which he ob¬ 
served between A and Z during his 
survey did not coincide with the bear¬ 
ings between A and Z in the revenue- 
survey field-book. In his examination- 
in-chief he said that the difference 
was two minutes and odd seconds. In 
cross-examination be said that the 
magnetic variation of the needle of 
the instrument was eleven minutes 
and thirty seconds east variation, and 
that he obtained the variation by test¬ 
ing it from the true north line laid 
down by the Government in Jharia 
Pokhar and Jamadoba. Now, in my 
opinion, it is quite irrelevant to en¬ 
quire what the magnetic variation of 
his instrument was with reference to 
the true-north laid down at Jharia 
Pokhar and Jamadoba. He was con¬ 
cerned with the magnetic variation of 
his instrument with the true-north in 
the revenue map, and he stated defi¬ 
nitely that this variation was two 
minutes. He appreciated the fact thatt 
there was a slight variation between 
his north and the true-north, and he 
says that he tested the correct¬ 
ness of his plotting by talcing lati¬ 
tudes and departures. We have noth¬ 
ing in the record to contradict his 
evidence that it was possible to test 
the ccureotness of his plotting by 
taking latitudes and departures, and 
it is, in my opinion, quite impossible 
to reject his map on the ground ur^ed 
before us on behalf of the plaintiff. 

The next attack upon his map was 
this, that the position of the trijunc¬ 
tions W and It as found by him, did 
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not agree with their position in the 
revenue-survey map. The argument 
was founded on his evidence that in 
the revenue-survey map, the red line 
(the chainline) and the black line (the 
boundary line) ran together in one 
identical line for about •'‘0 feet where¬ 
as in his own map, the chain-line bet¬ 
ween W and / nowhere touches the 
boundary line between these points. 
His explanation is thats:ation I has 
not been correctly shown in the re¬ 
venue map. Ex. with reference to 
the survey figures and that he put the 
station / in his map according to the 
revenue figures. In my opinioni the 
explanation is one which is probable 
and ought to be accepted. It must 
not be assumed that Mr. Davies is 
throwing any doubt on the accuracy 
of the revenue map. The figures are 
given in the revenue map, and from 
those figures it is possible to relay the 
station with accuracy. His whole 
point is that station I has not been 
correctly shown in the map although 
all the data are given in the revenue 
map which would enable one to show 
the station correctly. 

The next contention is that “ pillar 
G at station 12 does not coincide with 
the position found by him for the 
corresponding point, although G is 
accepted to be in its correct position.” 
I have quoted the contention verba¬ 
tim and all that Ineedtsay is that, in 
the form in which it is put, it is some¬ 
what difficult to understand the argu¬ 
ment. What is meant to be implied 
in the argument is probably this that 
his G is not in the same position 
as station 12 of the commissioner. 
It will be remembered that the 
commissioner's station 12 is 
supposed to be the trijunction 
point of Dabari, Ghanuadih and Bera. 
The station G of Mr. Davies is also 
the trijunction point of Dobari, 
Ghanuadih and Bera. One has only 
to look at Mr. Davies* map to see 
that station 12 and G are very nearly 
in the same place, though not exact¬ 
ly in the same place. Now the com¬ 
missioner ascertained the trijunction 
point without taking the trouble to 
test its accuracy. Mr. Davies, 
on the other hand, checked the ac¬ 
curacy of his work at every step 


Shashi Bhusan v, Ramjas Agarwala (Das, J.) 



16 Mt. MAHABALI V. Manu 

The argument has no effect what- 
erer on the case, except to show that 
Mr. Davies proceeded with care 
whereas the commissioner was satis¬ 
fied with the pillar which he had 
found at station 12. 

The last contention is that the 
distance between O- and 9 ^ in Mr. 
Davies’ map is 3,105 feet whereas the 
distance between the corresponding 
points in the revenue-survey map is 
3,130 feet. Now it is remarkable that 
the point was never put to Mr. 
Davies who should have been asked 
to explain the discrepancy, if he 
could. The commissioner, however, 
stated tha.t the length between his 9 
and 12 agreed with the length bet¬ 
ween the corresponding stations in 
the revenue survey map. According 
to the commissioner, therefore, the 
distance between the two stations in 
the revenue-survey map is 3,130 feet. 
In my opinion, it would not be safe 
to act upon a casual statement made 
by the commissioner in the witness- 
box, since it was important for him 
to establish the accuracy of his 
station 9. He does not say so in his 
report ; and if it were the case of the 
plaintiff that there was such a glar¬ 
ing error in the map prepared by Mr. 
Davies, the point should have been 
put specifically to Mr. Davies. On 
an anxious consideration of all the 
arguments that have been advanced 
to us, I have come to the conclusion 
that the evidence given and the map 
prepared by Mr. Davies should be 
accepted and that, in accordance 
therewith, we ought to hold that the 
whole of the disputed land falls out¬ 
side of Dobari and therefore of the 
block of land demised by the Raia to 
the plaintiff. 

In view of this finding, it is un¬ 
necessary to enter into the question 
of limitation , but I ought to state 
that I have grave doubts whether the 
docision of the learned Subordinate 
Judge on this point is correct. The 
plea of limitation assumes that the 
title is in tht plaintiff, and, in my 
opinion, a person cannot, by using or 
working one portion of a coal-mine, 
acquire a right to any other portion 
of it. I think this proposition is est¬ 
ablished by the decision in Ashton 
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V. Stock (2) and Thompson v. Hickmcin 
(3). Mr. Hasan Lmam contends that 
the rule is different for one who has 
acted bond fide and under colour of 
title. I have an impression that 
where a trespasser acts under a bona 
belief that he has a title to the 
coal, all that he is entitled to claim is 
that, in assessing damages, the Court 
should not act harshly towards him 
and that he ought to he allowed the 
expense of severing the coal as well 
as bringing it to bank. I do not, 
however, decide this point, as, in my 
opinion, our decision on the merits 
should be in favour of the defendant 
and against the plaintiff. 

I would dismiss this appeal with 
costs. 

Macpherson, J—I entirely agree. 

Appeal dismissed. 


(2) 11877] 6 Ch. D. 719. 

(3) [1907] L. R. 1 Ch. 550. 
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Bucknill and Kulwant Sahay, J J. 

Mt. Mahabali Dasin —Appellant. 

V. 

Mann Mandal and others —Respond¬ 
ents. 

S. A, No. 1265 of 1921, Decided on 
16th July 1923, from the decision of 
D. J. Purnea, D/-5th May 1921. 

Adjacent lands — TVee. 

Tho Owner of the property where the tree 
stands is bound to remove that portion of the 
tree which has fallen on stranger's property 
and if he does not do so the stranger oan 
remove it himself. [P. 417 C.2) 

Satyadeo Sahay for S. Dayal —for 
Appellant. 

S, N. Sahay— Respondents. 

Bucknill, J .—This is a second appeal 
from a judgment of the District Judge 
of Purnea, dated the 5th May 1921, by 
which he affirmed the decision of the 
Munsif of Araria, dated the 31st May 
1920. 

The matter in connection with 
which this litigation has t aken place 
is a very petty one and relates really 
to one jack fruit tree and one mango 
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tree. The plaintiff, who is a widow¬ 
ed lady, apparently holds a tenure of 
some 37 acres of land at a place called 
Mavkza Dak in Thana Forbesganj. In 
her plaint she claims that on certain 
parts of her property there were (1) 
a jack fruit tree and (2) a mango tree 
and that the defendants had wrong¬ 
fully taken possession of these trees 
and had harvested and taken to 
themselves the fruit. Her suit, there¬ 
fore, was brought for the following 
reliefs: (a) that it might be adjudicat¬ 
ed that the land upon which these 
two trees were situated belonged to 
her and that the defendants who had 
dispossessed her had no right or title 
thereto and that she might be placed 
in possession thereof after ousting 
the defendants therefrom; and (6) 
certain claims of a monetary cha¬ 
racter in connection with the value 
of the fruit of these trees of which, 
she maintained, she had been deprived. 
The possession with regard to the 
jack fruit tree was, as a matter of fact, 
extremely interesting and unusual. 
It seemed quite clear that the plaintiff 
and the defendants were interested in 
adjoining plots of land and that on 
the plaintiffs land there had grown 
up a jack fruit tree some thirty or 
forty cubits in length, and that some 
time or other this jack fruit tree had 
fallen down; it had fallen across and 
on to the defendants’ adjoining land; 
its roots do not, however, seem to 
have been destroyed by the fall, after 
it lay partially on the plaintiffs and 
largely on the defendants’ land, its 
growth appears to have continued 
luxuriant, fresh roots see n to have 
thrown themselves down from that 
part of the tree which lay on the 
defendants* land, and, as was to be 
expected from the fact that the top 
o^ the tree, that is to say, that part 
where the foliage was, lay upon the 
defendants* land, the fruit was also 
to be found at the proper seasCn on 
that part of the property which 
belonged to the defendants. 

Kow, it may well be asked, what is 
the legal- position of the parties with 
regard to this fallen tree ? No doubt 
the fruit of the foliage derives sub¬ 
stantial nourishment from the main 
trunk and the main roots which are 
on the plaintiff’s property. No doubt, 

1924 P/53 & 54 
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too, they derive considerable nourish¬ 
ment from the new roots which have 
sprung down from the upper part of 
the tree lying as it does on the defen¬ 
dants’ land. But the apportionment 
of any claim as between the two 
joint owners to the fruit of the tree 
is, as was well exemplified in the 
case of Holler w. Coates {!), a matter 
neither of practical nor of legal pos¬ 
sibility and must substantially be 
purely a matter of arrangement. 

On the other hand, the legal posi¬ 
tion is perfectly simple. If a tree 
standing on one person’s land falls 
down and part of it when fallen lies 
on another person’s property that 
person is entitled to call upon the 
owner of the property where the 
tree stands to remove that portion 
of the tree which has fallen on his 
(the latter’s) property, and if he does 
not do so he can remove it himself. 
Here, at all material times, there is 
no doubt that the defendants could* 
have, had they so wished, cut the tree 
a*t the point where it crossed the 
boundary line. No doubt, they would 
not have any right to appropriate to 
themselves the timber which had 
thus fallen on their land, as, in law, 
that timber would still belong to the 
owner of the property; but there is no 
reason for doubting that, in ordinary 
circumstances, the owner of the tree 
would be responsible for any damage 
which has been occasioned to the 
owner of the adjacent property upon 
which the tree fell unless it could be 
shown that the fall was occasioned 
by circumstances which were entirely 
outside the owner’s control. Now, it 
has been suggested, and X think with 
certain amount of plausibility, that 
as the defendants must have, from the 
circumstances in which we hear of 
these tap roots descending on the 
ground from the upper part of the 
tree which lay upon the defendants 
land, allowed the plaintiff’s tree to 
remain so long on their land and to 
have continued there to grow and 
bear fruit, in equity the two parties 
might possibly be regarded as being 
Btrictl 7 entitled to share in the fruit« 
I do not think that it is necessary to 
enter upon this aspect of the question 

( 1) [18271 31 R.R. 724—M. & M. 112* 
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becan?e it does not here really arise. 

I venture, however, to doubt whether, 
under circumstances such as these, 
the Court would contemplate putting 
into operation any theory of equity 
with regard to a division of the fruit, 
such being, in myo opinion, a matter 
purely for private arrangement. 

The Munsif and the Subordinate 
Judge both held that the plaintiff had 
failed to show that she had land upon 
which at any rate the major part of 
this jack fruit tree was actually lying, 
and the suit was on that ground 
dismissed. 

I have so far dealt with the 
jack fruit tree* With regard to 
the mango tree the position was in no 
way complicated. Both Courts came 
to the conclusion that the only mango 
tree about which there is any evi¬ 
dence stood not upon the plot which 
the plaintiff said it stood upon but 
upon another plot, No. 279, which was 
included in the (jairinazrua Ichata of 
the zemin<lar. They both came to* 
the conclusion that the plaintiff had 
made out no sort of claim to pro¬ 
prietorship, possessory right or right 
of any kind over this mango tree. 

Lastly, it was suggested that as the 
Commissioner, who was appointed by 
the Munsif to try and ascertain with 
accuracy where this jack fruit tree 
really stood or, as it turned out. lay 
and whtre this mango tr^-'e really 
stood, signally failed in his task, the 
District Judge should have followed 
his first intention and should have 
appointed another person as Com- 
missioner clearly to place on record 
exactly how matters stood with regard 
to these two trees relative to the 
plots of the plaintiff and the defend¬ 
ants and the surrounding country. 
The District Judge, I think, however, 
very wisely came to the conclusion 
that in view of the evidence which 
was before him he w'as able to deal 
with the matter without putting the 
parties to the expense w'^ich would 
be incurred by the appointment of and 
investigation by a nev Commissioner; 
ami I'^have no doubt he was here 

right. 

I thiiik. therefore, that in this 
appeal there is really nothing which 
would justify interference on our 


part. There are findings of fact and 
whatever the law may be, those find¬ 
ings of fact would not be affected by 
any law which might exist with 
regard, in particular, to this fallen 
jack fruit tree. If the law is, with 
regard to this fallen jack fruit tree, 
as I apprehend it to be, in no case 
could the plaintiff have recovered the 
fruit But her claim was not based 
on any question of rights over the 
tree fallen on the adjacent land but 
a claim to the land itself upon which 
that tree had fallen. In this she 
completely failed. 

The appeal must, therefore, be di'- 
missed wit!) costs. 

Kulwant Sahay, J. — I agree. 

Appeal dismissed, 
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Chandrika Koeri —Accused* 

V. 

Budhu Dusadh —Complai.iant. 

Cr, Ref, No. 33 of 1923, decided on 
3rd May 1923, from the Ss. J. Shaha- 
bad. 

Cr. P O. S. 133 —.-I bona fide claim, a < i not 
a mere preiei'ce, ousts jurisdiction. 

There is no jurisdiction to make an order 
under the r-ection where a bona fide question 
S'? to the w’ay be»Qg oublic is raised and the 
question aiinuM be left fer determination by 
the Civil * ourt. To have thif eflect however 
vhe claim mu'it be fide and not a mere 
preionco to oust jurisdiction and it is for the 
Magisfrate to say whether the claim is bona 
fide or not* A Magistrate who issues a condi¬ 
tional rule under S. 133 can make the fiule 
absolute uo- n the evidence recurded and re¬ 
port subinitii-d to him by another Magistrate 
to whom h ■ had referred the matter und er the 
last paragraph of clause (1) of S.133. P 419 0 2] 

[P 420 C 11 

Judgment.—This was a reference 
made to this Court by the Sessions 
Judge of Shdhabad under the provi¬ 
sions of S. 438 of the Criminal Pro¬ 
cedure Code. The circumstances un¬ 
der which this reference is made are 
somewhat unusual. It would appear 
that a certain Budhu Dusadh, Chau- 
kidar of Mauza Ataon, complained by 
petition to the Sub-Divisional Magis¬ 
trate of Buxar, purporting to do so 
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under S, 133 of the Criminal Procedure 
Code The complaint was to the 
effect that one Ohandrika Koeri and 
others had obstructed a public village 
path by using a portion of it for their 
khalihans. The Sub-Divisional Magis¬ 
trate thereupon asked the Sub-Ins¬ 
pector of Police to report, after mak¬ 
ing an enquiry, as to whether the 
r^ad was a public road and whether 
there had been encroachment. It 
would seem that the Writer Head- 
Constable held a local enquiry and 
submitted a report on the ITth De¬ 
cember last to the effect that Chan- 
drika and others mentioned had not 
encroached on the public road and he 
recommended that no action should 
be taken. However, on the 4th Ja¬ 
nuary, Bulhu Dusadh filed a further, 
petition impugning the correctness 
of the Police report and praying that 
the Magistrate, that is to say, the 
Sub-Divisional Officer, should perso- 
nally hold an enquiry. Apparently, 
the Sub-Divisional Officer after read¬ 
ing through the petition, passed the 

foil 5wing order : — 

“ I am not satisfied with the report. 
Draw proceedings under S 133 and fix 
^Ist January 1923 for appearance be¬ 
fore the Deputy Magistrate for mov¬ 
ing to have the order set aside or 
modified.” 

The Deputy Magistrate then pro- 
oeed» d to hold an enquiry Ohandrika 
Koeri duly appeared and filed a writ¬ 
ten statement in which he alle ed 
inter that he had he'd his k/iah~ 
bans upon the locality in question for 
a very long time ; that he had acquired 
a right of easement over the portion 
of the property, and that the Criminal 
Court had no jurisiiiction to deal with 
the matter under the provisions of 
S 133. The Deputy Magistrate found, 
however, that the path was a public 
path and that it had betn to some 
extent obstructed by Chandrika Koeri 
on account of his having p'aced there 
his klialihan and also some su^ar 
machine. The Denuty Magistrate 
made a report to the Sab Divisional 
M agistrate recommending Ch andrika’s 
prosecution under S 133 of the Crimi¬ 
nal Procedure Code and removal of 
the obstruction referred to. The Sub 
Divisional Magistrate on the 23rd 
February makes the following order 


which is now the subject-matter of the 
present reference:— 

‘‘ I have read the evidence adduced 
on both sides and have seen the De¬ 
puty Magistrate’s report. I am satis¬ 
fied that there has been an obstruc¬ 
tion on a public path. 

“The Rule under S. 133 is made 
absolute. Ohandrika Koeri and others 
are ordered to remove the obstruction 
within a week.” 

Now, the natter was then taken to 
the Sessions .Judge and two points, 
both of consid' rable importance, w^re 
before him. In the drst place, it was 
urged that the Sub-Divisional M igis- 
trate had no authority to make 
the Rule ahsolut-e upon the evidence 
recorded and upon a report submitted 
by the Deputy Magistrate. There is, 
however, littl-j doubt that the Sub- 
Divisional Magistrate was certainly 
entitled under the provisions of the 
section to order, after making the 
conditional order, the party against 
whom that order was operative, to 
appear before either himself or some 
other Magistrate rf the First or 
Second class. The question, however, 
as the Sessions Judge point'^ out, is 
as to what officer should pass the final 
order, that is to say, wao her it is 
the Magistrate ho issued the condi¬ 
tional Rule or the Magistrate before 
whom the petitioner was ordered to 
appear. The learned Sos^ion.s Judge 
refers to the authority of In re. Vara- 
sitnha(i) wh'ch seem^ to lay down 
that it Is not illegal, ahhough it is 
undesirable. f(.r a Firs': Cl.iss Magis¬ 
trate to call on the officer wh > reports 
on a nuisance in his admi d^trative 
capacity to d-'oide judici.lly \vlietlier 
there has be- n a nuis ince or not. Fie 
deduces, and 1 think rightly, from 
this that tlie Sub-0.visional Magis¬ 
trate was CO npetent to make the con¬ 
ditional Rule absolute upon the evi¬ 
dence recorded and the report submit¬ 
ted to hi n bv the D^^puty Magi;->trate 
to whom he had referred the matter 
u ider the last paragraph of claas i (tl 
of 3. 133 of the Criminal Procedure 
Code 

The second point which was urged 
before the learned Sessions Judge 

'(1) [18861 9 Mad. 201. ' 
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appears, however, to present some¬ 
what greater difficulty. It is that the 
Sub-Divisional Magistrate had no 
jurisdiction to make the conditional 
order absolute because there was a 
bona fide claim by Chandrika Koeri of 
private right. There is no doubt that 
in his written statement he put for¬ 
ward this claim and, according to the 
Sessions Judge, there is equally no 
doubt that certain witnesses who 
were examined on behalf of Chandri¬ 
ka depose that Chandrika had had 
this BO called obstruction on this land 
for a considerable length of time. 

Now, it is laid down, in the case of 
Queen-Empress ▼. Bissessur Sahu (2) 
that in a proceeding under S. 133 of 
the Criminal Procedure Code, for the 
purpose of compelling the removal of 
an obstruction from a public way 
where a bcyta fide question as to the 
way being public is raised, there is 
ao jurisdiction to make an order under 
the section and the question should be 
left for determination by the Civil 
Court. Tohave this effect, however,the 
claim must be bona fide and not mere 
pretence to oust jurisdiction and it is 
for the Magistrate to say whether the 
elaim Is bona fide or not. 

Now, in this case, the Sessions 
Judge is at some pains carefully to 
point out that, although it was evi¬ 
dently strongly urged before the Ma¬ 
gistrate that there was a claim of 
right cm behalf of Chandrika yet the 
Magistrate did not come to any find¬ 
ing as to whether it was or was not a 
bona fide claim. He may have, it is 
true, and no doubt did, by inference 
drawn from the fact that he found 
that the road was a public one and 
that there bad been encroachment, 
come to the conclusion that Chandri- 
ka*s claim of right was not substan¬ 
tial, but he did not record any finding 
at any time as to whether Chandrika’s 
claim was so or a pretence to oust 
jurisdiction of the Magistrate. The 
learned Sessions Judge, therefore, 
considers that this was irregular and 
that the present order making the 
Rule absolute should be set aside and 
that the Magistrate should be directed 
after notice to both the parties to 
investigate the complaint de novo and 

' (2) [1890] 17 Cal. 56^ 
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to record a finding as to whether 
Chandrika’s claim is a bona fide on© 
or not; whether it is a correct one is 
another matter. If bis claim is a bona 
fide claim the matter cannot be dealt 
with under the provisions of S. 133 of 
the Criminal Procedure Code. If it 
is not a bona fide claim, but merely a 
pretext to oust the jurisdiction of the 
Magistrate under the provisions of 
that section thtn the fact should be 
recorded. This reference must, there¬ 
fore, be accepted. The order of the 
Sub-Divisional Magistrate of Buxar 
dated the 23rd February last must be 
set aside and the matter must be in¬ 
vestigated de novo. 

Beference accepted- 

H « 1924 PATNA 428 

JWALA PBASAD and ROSS, JJ. 

i?a7n Perpt/sA Appellant. 

V. 

A/t, Da/zcn Respondent. 

S. A. No. 388 of 1921, Decided on 
15th August 1923, from the decision of 
J. C- Chota Nagpur, dated the 28th 
June 1920. 

♦ ♦ (a) Hindu Lau~JppHcahUity-Hindu Law 
applies to Haiks—Even prostates are governed 
by Hindu Lau if they have not adopted any 
other religion uitk a personal lau-^It will 
apply to ahorginal tribes though complete con¬ 
version to Brahmanical religion is not proved, 

Hiodu Law should be applied to the Naiki. 
Lyeu those who abardoc the religion oftbe 
Srutis and Smritie and do not adopt another 
religion signifying thereby their intention to 
adopt the laws of suoession of the community 
following the religion newly adopted, will bo 
geyerned by the Hindu Law. The Hindu 
Law as now understood is the law 
of the Srutis and Smritie including^ 
the recognized customs as administered and 
interpreted in the light of the judicial 
decisions and the said law is applicabla 
to all who baye not adopted some other 
personal laws of their own. The Hindu Law 
will apply not only to the Aryan settlors and 
such e borginal races as haye been completely 
absorbed in the Aryan community but also 
to the descendants of the original tribes who 
more or less ayoided the complete conyersion to 
tbeBrabmanical religion. [P, 486C. 1P. 428 C. 11 

4ir (6) Hindu Law — Succession — Unchaste- 
daughter under Mitakshara can inherit. 

The Hindu Law of hlitakshara as dlstin* 
guisbed from Dayabbbaga does not require that 
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»Q onohMte or immoral daughter should not 
•uooeed. Such a condition it laid dowam 
the case of widowt. but oot 
daughter. (P. 430 an 

* (c) Hindu Laio ^Suecession’^Even after 
conversion right to inheritance is not lost. 

A oonTort or an outoaste retains his right ot 
Inheritance whether the right occurs before 
or after the conversion to 21 

exclusion from oaste. 1 • 

fd) Hindu Laiv-Partition-On conversion 
of coparcener jointnees or rcun.m mart be 

proved by portf^ alleging it' 

After a oaparcener’s oonversiou there is a 
disruption of the entire joint uniily 

the members must be ^ “^igOS ) 

onlesa the re-union is C 21 

L L R. 30 Cal. 725. Foil. IP C 2] 


K P Jayaswal, (?. Saran Priiska l 
andJamk Kishor-^lov Appellant. 

Manohar Lai & .Y. Kishor Prasha I- 
for Respondent. 

Facta.— Plaintiff alleged that by a 
custom of the family known as the 
family of “Naiks”. the male members 

and the Gottias of the family followed 
the profession of singing and danc¬ 
ing and the daughters too generally 
carried on the same occupation. 

Frequently the females who adopted 

the profession of tewatf 'vere con¬ 
verted to Mahomedanism and the 

children born in the state of prosUtu- 
tion lived with their Hindu fathers 
and brothers as Hindus by custom 
and usage obtaining among the naik 
sect from time irnmemonal which 
had thus ripened into law on the 
death of the father without distmc- 
tion of sex or religion, property was 
eaually divided among males and 
females, so much so that in the pre- 
seS^e of daughters agnates were 
excluded and the widow oam^n only 
ifthe absence of Furthe^ 

if a tewaif married in Nikah form 
man of any religion before she got 

the inheritance, she was 
the right of inheritance. Plaintiffs 
alleged that the basis of the custom 
was the fact that the daughters treat¬ 
ed the earnings of their profession as 
belonging to their parents to whose 
estate they naturally formed an 
tion. The defendants alleged that 
the Naiks were like ordinary Hindus 
governed by the Mitakshara law of 

inheritance and that 

they succeeded got only a limited 

estate. The Court of first instance as 


well as the appellate Court decided 
against the plaintiff. 

Jwsla Pratad, J. — [After stating 
facts his Lordship dealt with the 
evidence regarding the alleged customs 
relied on in the plaint and agreeing 
with the lower Courts that they were 
not proved continued as follows]. 

The plaintiff must show how the 

defendant No. 1 acquired title to the 

properties. In order to prove her 
title the plaintiff sets wp special 
customs in the plaint by which he 
says that she inherited the properties 
of her father. He has failed to 

establish those customs. He does not 

say in the plaint that she succeeded 
to the properties by any rule of law. 

Mr. Jayaswal does not rely upon the 

statements made in the body of the 
plaint, but in the pedigree attached 
to it and says that upon the pedigree 
Beni Ram could not be a Hindu. For 
this contention he carries us a degree 
above Jaimangal Ram, grand-father 
of Kishun Ram mentioned as the 
starting ancestor in the pedigree 
attached to the judgment of the learn¬ 
ed Judicial Commissioner. Mr. Jayas¬ 
wal says that JairaangaVs mother is 
mentioned in the genealogical tree 
of the plaint to be Rai Kuer, tewaif, 
and that the word '* tewaif connotes 
that she must have been a Muham¬ 
madan and hence her son Jaimangal 
ooald not be a Hindu by birth and so 

also Beni Ram, grandson of J 
Therefore Mr. Jayaswal contends that 

succession to the estate of 

should not be governed by the Hindu 

Law. 


The genealogical tree attached to 
the plaint does not expressly describe 
the mother of Jaimangal as a 
Muhammadan nor does the plain, 
state that. Mr. Jayaswal says that 
the appellation ‘ tewaif must neces¬ 
sarily imply that she had become a 
Muhammadan. In paragraph 3 of tne 
plaint it is simply stated that: 

“ frequently the females who adopt 
the profession of tewaif smbrace the 
Muhammadan religion and the 
children born in the state of 
tion live with their Hindu fathers and 
brothers as Hindus. ** 
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The I word used in the plaint is 
“ ‘■f/csar ” (which means ‘ often *), and 
not * ' (whi.h means ‘alwa 7 S 

or * inva'i^bly ’). The above passage 
is a free translation of the plaint, and 
not a iiteril one. It omits the word 
‘ our ' (and) which occurs between the 
word “ tcwaiffi ” ( who carry on the 
profession of singing and dancing) 
and those of them who embrace the 
Muhammadan religion. The verna¬ 
cular passage makes it clear that 
* tewaif ’ does not necessarily imply 
embracing the Muhammadan religion, 
but that some of the tewaifs do em¬ 
brace that religion. 

The written statement also does not 
admit that a tetooifi-i necessarily a 
Muh ammadan. Paragraph 13 of the 
written statement implies that in 
oroer to be a Muhammadan, a tcwaif 
has to be convertei to that religion. 

Reliance has been placed upon the 
following passage in the judgment of 
the learned Judicial Commissioner : — 
“ Nor is the evidence very satis¬ 
factory that ail the daughters of 
Jaimangil Ram and Kishun Dayal 
had married before the death of their 
father and some of them must have 
been U'wa fs as they had Muham- 
raalan names. ” 

This dofts not mean that all trwotfs 
are Muham nadan, but that the 
Muhammadan names indicate that 
they must have ca ried on the profes¬ 
sion of Um^aifs, that is, of d ancing. 
and singing. Such a proposition as 
is stated by Mr. Jayaswal, that Beni 
Ram and his grandfather Jaimangal 
Ram must have been Muhammadans 
as they were born of a Muhammadan 
mother Rai Kuer, tcwaif, is of so 
great an importance in determining 
the status of Beni Ram and the law 
of succession applicable to him, that 
it could not have been lost sight of 
and omitted from the plaint. It was 
not only important but essential and 
is expressly required by the rules of 
pleading to bo clearly and distinctly 
stited Far from stating that Beni 
Ram was a Muhammadan, the afore- 
.Baid passage implies that even when 
the of the family embrace the 

Muhammadan religion, their children 
born in the state of prostitution live 
Vrith their Hindu fathers and brothers 
as Hindus. 


Now, assuming for the sake of ar¬ 
gument that the word “ tewaif*" neces¬ 
sarily implies conversion to Muham¬ 
madanism, there is nothing to show 
when the mother of Jaimangal be¬ 
came a tewaif. It may be that she 
adopted the profession of tewaifs that 
is, of singing and dancing after the 
birth of Jaimangal. In that case, 
Jaimangal will not be a Muhamma¬ 
dan by birth. 

Now, Jaimangal had brothers and 
uncles shown in the pedigree, and 
their ancestors have Hindu names: 
Ganga Ram and Basan Ram. Ap¬ 
plying the principle stated in the 
aforesaid passage of the plaint, Jai¬ 
mangal must have lived with his 
Hindu father and brother as Hindu 
and it is not expressly stated that he 
deviated from the aforesaid custom 
and became a Mahammadan. 

The pedigree attached to the lower 
appellate Court’s judgment makes a 
distinction between Hindu and the 
Muhammadan members of the family 
by describing them as such This 
pedigree, the learned Judicial Com¬ 
missioner says, was prepared by him 
in accordance with the evidence in 
the case. 

In the plaint it is nowhere stated 
Beni Ram was governed by any law 
other than the Hindu law. On the 
of er hand, it assumes in the passage 
quoted above as in paragraph 14 that 
the family is governed by the Hindu 
law of Mitakshara including the rule 
of survivorship, subjev^t to the special 
customs set forth in the plaint as ex¬ 
ceptions to the Hindu law giving 
right of succession to the daughters 
equally with the sons. 

The defence in the written state¬ 
ment expressly asserted that the 
Hindu Naiks were gove;rned by the 
Hindu law of the Mitakshara School* 
The plaintiff did not refute it. On 
the other hand, he states in his depo¬ 
sition 

“The offsprings of these {tewaifs 
embracing Muhammadan religion) 
will be and are recognized as Hindus. 
Their SODS and unmarried daughters 
will live with their progenitors and 
maternal uncles and grand-father in 
the same mess and will be considered 
to be Hindus/* 
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He gives the definition of ^texoaif in 
the following words: 

“ Dancing and singing females are 
called tewaifs^^' 

and does not say that they become 
Muhammadans. About his own 
mother, he says; 

“My mother namel Jasoda (still 
alive) is a tpwaif lady who was in the 

keeping of Babu Padan^h Singh. 

.I am born of that connec¬ 
tion. Mostly the t wa'fs remain un¬ 
married. Some remain in the keep¬ 
ing of Hindus; still le-iser number 
marry in Jiifcdh” (Nluha nmadan form 
of marriage). 

Therefore it is not necessary the 
tewaifs must be Muhimmidans. H.is 
mother is tewa^f\ still he says: 

“ I am a Hind i. I would not dine 
with a Muhammadan ” 

About Beni Bam and his family, he 
says: 

“Beni Ram was a Hindu; so is 
Brij. Yes, Beni Ram's dead body was 
burnt. He died of pi igue. Brij per¬ 
formed his dayman at the cost of Beni 

Ram.. G<irnr Pa^’an was read 

at the dasxoan. The ceremony was 

in every respect i Hindu one.. 

.A Naik man o: lady inoi temif) 

marries ac 'ording t > Hindu custom. 
All Naik (jtrU do not b'cnma tewaifs... 
Those who are trained by their par¬ 
ents in their profession become tewaifs. 
The wife of Beni Ram and the mother 
of Brij were sisters; that is. the two 
brothers had married t w 3 sisters. They 
had not taken to the orofeision as 
they were not tewaxfs They remained 
like Hindus as they were Hindus.” 

Upon this evidence of the plaintiff 
it IS futile to contend that Beni Ram 
was not a Hindu and that the succes¬ 
sion to his estate would not be accord¬ 
ing to the Hindu law. Even if they 
were not Hindus by birth, which does 
not appear to be the case, they call 
themselves Hindu-i, were recognized 
as Hindus for generations and govern¬ 
ed themselves by the Hindu rules of 
birth, death and succession. The 
learned Judicial 0 >mmissioner was, 
therefore, right in not accepting the 
contention that the Hindu law should 
not be applied to the Naiks unless 
special custom to the contrary was 


established. No issue was raised nor 
any suggestion made in the trial 
Court that the ordinary Hindu law is 
inapplicable to the parties. There¬ 
fore the plea now taken is not admis¬ 
sible ; vide Azhimanila Veettxl Kamie 
Pillai V. Kayinari Gopnlon Nair (1). 

On appeal, as appears from the 
judgment of the learned Judicial 
Commissioner the contention for the 
first time was raised that 
“The Naiks wert not a Hindu commu¬ 
nity but so mixed in their religion and 
SO estranged froin Hindu ideas of 
morality in their oust )ms particular¬ 
ly “where their daughters become 
Muhammadan prostitutes and the 
sons of these daughters are taken into 
the family of their nominally Hindu 
grand parents again and are brought 
up as Hindus,” that the applicability 
of the Hindu law would be “repugnant 
to the sacred character of the Hindu 
Sastras." 

This contention ha ^ not been accept¬ 
ed by the Court below, and Mr. Jayas- 
wal repeats it strenuously in this 
Court. Mr. Manohar Lai, on the other 
hand, opposes it with equal vehe¬ 
mence* 

The contention of Mr. Jayaswal has 
raised important que.stions as to what 
the Hindu law is and to whom that 
law is applicable. 

Before I proceed to describe what 
is now known as the Hindu liw, some 
references to the primitive law-giver 
^fanu may be useful. 

After giving the metaphysical 
process of the evolution of the uni¬ 
verse and the creation of men by the 
self-originated deity Brahma, Manu 
says: 

“ For the preservation of all this 
creation, he of great effulgence, laid 
down separate duties for those origina¬ 
ted from His mouth (Brahaman), from 
His arms (Kshatrias) from His thighs 
(Yaisyas) and from His legs (Sudras). 
(i/anw. Chapter I, sloka 87.) 

The study of Ve las and the perfor" 
mance of sacrifices were assigned to 
the Brahmanas, the protection of the 
people and performance of sacrifices 
to the Kshatrias, the real ing of wealth 


(1) 11914’ M.W.N. 883. 
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by merchandise, money-lending, agri¬ 
culture, etc., to the Vaisyas, and 
service to the Sudras: (Mdnu, Chapter 
If slokas 89 to 91). These duties 
would seem to be exhaustive for all 
civil and religious purposes and there¬ 
fore he says: 

“Conduct is the highest, virtue, as 
inculcated by the Smriti and the Sruti 
{Ve/JasY' )Manu, Chapter I, slokas 107 
and 108) 

and exhaustively deals wi^h the ru es 
of conduct and the duties of citizen¬ 
ship in all aspects which govern the 
four social orders of humanity. 
Among other he lays down the laws 
of punishments and penances for 
dereliction of duties, the law relating 
to debts and properties and rules for 
the administration of those laws by 
kings. These laws and rules, accor¬ 
ding to Manu^ were laid down for the 
whole of humanity. In Chapter II, 
slokas 17 to 22, he describes certain 
tracts in India and names them in 
order of sanctity, for the performance 
of sacrifices and religious ceremonies 
by reason of the course of conduct 
followed from generation to genera¬ 
tion both among the twiceborn and 
the mixed castes. Brahmavartam (the 
land of the Brahmarishis), Madhyadesa 
(central country), and Aryavarta (the 
country of the Aryans). Then in 
sloka 23 he says that the tract of land 
in which black antelopes are found to 
roam about in nature should be con¬ 
sidered as the land fit for performing 
sacrifices; and the rest is to be consi¬ 
dered as Mdechchhas Desha. In 
aloha 24 he says that the twice-born 
should live in these tracts and a 
Sudra may live anywhere in the 
world where he can find his living. 

The laws laid down by Manu would 
appear to be applicable to the people 
inhabiting India and the rest of the 
world, for he permits the Sudras to 
live anywhere in the world they like, 
and restricts the tracts of sanctity to 
the twice-born only. 

Again, the religious rites and cere¬ 
monies can be performed in any coun¬ 
try where black antelopes are found 
to roam about and these necessarily 
need not be confined to India. 

The primary sources of all laws 
governing the civil conduct and reli¬ 


gious ceremonies are the or 

the Vedas which have their origin in 
the Creator Himself and consequently 
govern the whole mankind, as express* 
ly stated by Manu in Chapter I sloka 
87, that these duties were enjoined by 
the Creator for, “ the preservation of 
all His creation.” 

The Institutes of Manu and other 
sages enumerated in Yajnaualkya^ 
sloka 4 of Chapter I, called the 
Smritis^ lay down rules for the pur¬ 
pose of regulating the conduct of the 
whole mankind. 

Then grew a large number of com¬ 
mentaries, and the different parts of 
the countries accepted the authority 
of the different commentators, thus 
giving rise to the different Schools, 
such as, Benares, Mithila, Bengal, etc. 

Besides these, the usages and cus¬ 
toms determined by the course of con¬ 
duct of men from generation to ge¬ 
neration were declared to be binding, 
and the king was enjoined to adminis¬ 
ter them : [Manu^ Chapter I, sloka 108; 
Chapter II, sloka 18 ; Chapter VIII, 
Slaka 3.) 

Thus, the and Srutis Smritis with 
their commentaries and supplemented 
by recognized customs and usages 
constitute the moral law as well as 
the municipal and positive laws (for 
in ancient jurisprudence there was no 
difference between the two) regulating 
the civil conduct of men as well as the 
performance of religious ceremonies. 
These laws applied to all classes of 
men. 

When the country passed into the 
hands of the Mahomedans and Mu¬ 
hammadan Government was establi¬ 
shed, they did not interfere with the 
internal affairs of the country, and 
the law of the Srutis and the Smritis 
modified by recognized customs 
remained unaffected. 

On the advent of the British, with 
a view to preserve the personal laws 
and customs of each and everyone of 
the diverse races inhabiting India, the 
preamble to 21 Geo., Chapter 70, 
stated that the inhabitants of the 
country should be maintained and 
protected in the enjoyment of all their 
ancient laws, usages, rights and privi¬ 
leges ; while the Act provided that 
inheritance and succession to lands. 
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rents and goods and all matters of 
contract and dealing 'between party 
and party shall be determined in the 
case of Muhammadans by the laws 
and usages of Muhammadans, and in 
the case of Qentus by the laws and 
usages of Genius. The Charters of 
the sereral High Courts and the Ciril 
Courts Acts declared that in cases 
relating to marriage, succession, etc^ 
the Hindu law shall apply to the 
Hindus and the Muhammadan law to 


This is in accordance with what 
Manu ordains that immemorial custom 
is the transcendent law approved in 
the sacred scripture and in the code of 
divine legislators, and directs kings 
to observe the rules drawn from local 
usages. Therefore the Hindu law as 
laid down in the aforesaid authority 
is the law of the and Smritis 

and the approved customs and usages 
of the various people inhabiting the 
country. 


the Muhammadans. 

The words “ Hindu ** ** Hindu reli¬ 
gion *’ and Hindu law ** are not to be 
found in any of the ShastraSs The 
word “ Hindu ” is supposed to be 
derived from the word ** Indus * or 
“ Sindhu *’ and was used by the Mu¬ 
hammadans to designate the people 
living to the east of the river Indus 
and generally all the inhabitants of 
India which in itself is a modification 
of the word “ Indus.’* Accepting this 
significance of the word, the Brtish 
Legislature recognized two laws and 
only two laws, governing the people 
of the country, namely, the Muham¬ 
madan law and the Hindu ^Law, 
Therefore the words “ Hindu *’ and 
“ Hindu law. ” which occur in the 
legislative enactments referred to 
above, would apply to all the people 
who are not Muhammadans. In order 
to make the Hindu law exhaustive 
and applicable to the diverse sects 
and communities—whether following 
' the Brahmanical religion or not the 
special customs and usages of the 
several communities were declared to 
be binding. In the case of Collector 
of Madura v. MtUhu Ramalinga Sattu- 
paihi (2), their Lordships of the Judi¬ 
cial Committee observe: 

“ The duty, therefore, of an Euro¬ 
pean Judge, who is under the obliga¬ 
tion to administer Hindu law, is not 
so much to inquire whether a disputed 
doctrine is fairly deduciblo from the 
earliest authorities as to ascertain 
whether it has been received by the 
particular School which governs the 
district with which he has to deal, 
and has there been sanction by 
usage. For, under the Hindu system 
of law, clear proof of usage will out¬ 
weigh the written text of the law.” 

(2) 11868] 12 M.LA. 397 (P.O.) 


The Muhammadans brought their 
own personal laws and chose to be go¬ 
verned by those laws. The Srutis and 
Smritis recognize the laws of a parti¬ 
cular class of people, and indeed 
every community has a right to be 
governed by its own recognized 
usages and customs. The same 
would apply to other communities 
inhabiting India or coming from 
^outside who choose to be governed 
by their own laws. But those who 
have not expressly so chosen to be 
governed by particular rules of their 
own in the shape of usages and cus¬ 
toms, will be governed by the com¬ 
prehensive laws of the Srutis and 
Smritis which apply to all peopl e. 


The laws of succession and inherit¬ 
ance found in Chapter IX of Manu 
and in Chapter II of Yajnawalkya 
the different commentaries of which 
have given rise to the different 
Schools of the Hindu Law in the 
country, as observed above, apply to 
persons who follow the religious 
rules as well as to those who do not 
follow the religious rules of the 
Srutis and the Smritis. The religious 
rites are dealt with in different 
chapters from those relating to TUies 
of succession, and even those who 
fall off from religion and are outcaste 
are governed by the rules of succes¬ 
sion to property. Similarly, the rules 
relating to crimes dealt with in the 
Srutis and Smritis are applicable to 
all irrespective of whether they fol- 
low the religious rites or not. tor 
criminals having no religion or har¬ 
ing lost or abandoned their religion 
were equally amenable to those laws. 
Therefore even those who abandon 
the religion of the Srutis a.nd Smritt -. 
and do not adopt another religion 
signifying thereby their intention to 
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adopt the laws of succession of the 
community following the religion 
newly adopted, will be governed by 
the Hindu law. Tbe word “Hindu’’ 
was applied by the Muhammadans 
not only to those who followed the 
religion of the Svutis and Sriiritis but 
to all people who lived to the east of 
the river Indus, now India. There¬ 
fore it was a local name given to the 
people inhibiting the said loca’ity 
regardless of what their religion was. 

The Srutis and Smritis recognize 
freedom of choice both in religion as 
well as in law, and do not make the 
one dependent upon the other, though 
the profession or adoption of or con¬ 
version to a religion may raise a 
presumption of the int‘=»ntion to be 
governed by the laws regulating the 
community which generally follows 
that religion The judicial decisions, 
some of which will be noticed pre-* 
sently have from time, to time recog¬ 
nized this. 

( Therefore I would answer the ques- 
.on raised by Mr. Jayaswal that the 
lindu Law as now understood is the 
iw of the Srutis and Smritis in- 
luding the recognized customs as 
dministered and interpreted in the 
ight of judicial decisions and the 
aid law is applicable to all who 
lave not adopted some other personal 
aws of their own. 

The question then is whether the 
Naiks, whose daughters become 
Muhammadans and the sons of those 
daughters are taken in the family of 
their Hindu grandparents and are 
brought up as such, are governed by 
the Hindu law or not. In order to 
answer this, I would again revert to 
Manu. He deals with ditferent kinds 
of marriages, no less than eight, 
which exhaust all conceivable forms 
of marriages from almost promis¬ 
cuity to a lawful marriage. In 
Chapter X he deals with otfsprings 
from lawfully married wives belong¬ 
ing to their respective social orders or 
castes and those belonging to different 
castes, lower and higher, and assigns 
to them their respective places in the 
social order and their denominations, 
such as, Suta, Magadhas, Vaidehas, 
Ayogyas, KshaUas, Chandals. These 
he calls hybrid castes, and deals with 


the offsprings produced through in¬ 
termarriages 'among these hybrid 
castes. In this way he divides 
men into castes and sub¬ 
castes, high and low, and thus 
exhausts all cla-^ses of men, Aryans, 
non-Aryans, Yogyas and Ayogyas, 
Dasyyas, Mlechchhas—whether they 
speak the Aryan or non-Aryan ton¬ 
gue—even those who renounce the 
religious rites. He also prescribes 
rules, penances and for the puri¬ 

fication of the low and hybrid castes, 
thus gaining higher status in society.. 
It is well known that Vishwaraitra, 
a Kshatriya by ca'^te, attained the 
status of a Brahman and became 
Brahmarshi. 

In slo/ois 41 to 45 of Chapter X, 
Manu describes the hybrid castes as 
follows ;— 

:— 

Transl'jtion : —“ The following 
Kshatriya castes, through the extinc¬ 
tion (non-perfor nances) of their 
proper religious rites and on account 
of not seeing (e. e , in the absence of 
their contact with) Brahmans, have 
been degraded to the Swira castes in 
this world.” 

“ (They are) the Paundrakas, An- 
das, Dravidas, Kamvojas, Javanas, 
Saks, Parandas, Chinas, Kiratas, 
Dai’adas, Kashas, (Kshatriyas of these 
countries have become *bu tras for 
having renounced tbe religious 
rite.s )” 

Members castes, respectively 
originated from the face, arms, thighs 
and legs of Brahma (i. e.^ Brahmana, 
Kshatriya, Vaisya and Sudra); who 
have been comprised outside the pale 
of these four castes for the extinction 
of their religious rites, are all called 
Dasyus, whether they speak an Ar¬ 
yan or a non-Aryan (Mlechchha) 
tongue.” 
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:— 

The same is the view of Hariban- 
sha. Chapter 22, sloka 123. 

Translation : —Pandyas, Kerlas Ko¬ 
las and Cholas were all descendants of 
theKshatriyag, but on account of their 
wicked character they were outcasted 
by the king named Sagar (that is, 
they were degraded from Kshatriya 
caste to Su'Ira caste, the full story of 
which is to be found in Chapter 
XIV). 

Hemchandra would include Malas, 
Billas and Kiratas into Mlechchha 
caste, among whom are numerous 
classes of peop’e such as, Washerman. 
Chamars, Dusadhs, Mallahas, Medas 
and J Billas, etc. (Prayashchchittat- 
vam; Parasar Paddhati). 

According to Matsya Purana, Chap¬ 
ter 34, the Yaranas were the descen¬ 
dants of Turvasu ^ and the Mleoh- 
ohha were thedescendants of Anu 
the son of king Yajati TOffT ( 

According to Brahmavaioarta Pu^ 
rdna Praknti KhawlOy Chapter 28, a 
woman having one husband is called 
Pativarta, having two husbands Ku- 
lata, having three husbands Brishali, 
having four Punschali, having five to 
six husbands Vesya, having seven to 
eight Yungi, and having more than 
eight husbands Maha Vesya, in all 
castes. These Vesyas and Maha 
Vesyas were considered to be so low 
as not to be touched. Thus, we get 
here a class of women who almost led 
the life of prostitutes. 

Reverting to Manu we find a class 
of women as attendants of the gods 
who were supposed to be the creations 
of the superior kind of activity or 
rajas (Oin:). They are called Gan- 
dharvas, Guhyakas, Yakshas and Ap- 
saras. Says MaikU \— 

Translation :—“ Births as Gandhar- 
vas Yakshas; attendants of the gods, 
and Apsarasa are the effects of the 
superior kind of Rajas." 


'The tiasis and female courtesan •» 
and attendants so prevalent in the 
country trace their descent from Gan- 
dharwas and Apsaras of the gods 
referred to in Manu. They began to 
bo called Gandharwas or Vesyas. 

Vatsy.iyana in his K^nnasutra^ book 
VI, Chapter 7 (written in about 3i0 
B. C., the period of Nund Mauryan 
Dynasties) mentions nine classes of 
courtesans or Vesyas ; — 

1. Kumbhadasi—a low class of 
courtesans; 

2. Paricharika—a servant wmrnan 
that has become a concubine to her 
master; 

3. Kulata—one who, though hav¬ 
ing a husband, misconducts herself 
with others ; 

4. Svairini—a bold self-willed wo¬ 
man who misconducts herself in defi¬ 
ance of her husband ; 

5. Nati—one who ostensibly fol¬ 
lows the profession of an actress 
but at the same time cirries on love 
intrigues witn others ; 

6. Silpakarika—one ostensibly en¬ 
gaged in some handicraft, etc., but 
secretly carries on amorous intri¬ 
gues ; 

7. Prakasavinasta—a public spoil¬ 
ed woman ; 

8. Rupajiva—one trading on her 
good looks, i. c,, her beautiful person, 
lending herself to men for enjoyment 
in return of their money ; and 

9. Ganika—an honourable class of 
courtesans having some rules of con¬ 
duct. 

The Naik or Naikin section in the 
present case would probably come in 
class 5 referred to above, or at any 
rate in one of the classes mentioned 
above. The Vesya caste came to be 
regarded as a distinct caste of Hin¬ 
dus. 

Now Yajnawalkya, while dealing 
with adultery and punishment for the 
same, in Chapter II, sloka 290, says : 

Translation “ (A king) should in¬ 
flict the highest form of pecuniary 
punishment (upon a person!, who 
carries away a maiden, of the same 
caste, adorned (for marriage), in ordi¬ 
nary cases the lowest form of pecuni- 
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ary punishment should be his penal¬ 
ty. (In the case of carrying away) a 
maiden of a higher caste, sentence of 
death is laid down by law.” 

Commenting upon the aforesaid 
sloka of Yajnawalkya, Vijneswar would 
include the Vesya caste in the word 
He says. 

[Translation :—The Vesya caste 
which follows the profession of prosti¬ 
tution with men of equal or higher 
caste is from the beginning of the 
world like the four castes of Brah- 
manas. etc. In the Skanda Purana it 
is found that the Vesya caste in the 
descent of a divine nymph named 
Panshchuda and it is a fifth caste.] 

It is needless to pursue the subject 
furthur for we find that apart from 
Manu and other authorities, the class 
of dancing girls and prostitutes have 
been recognized as a caste like the 
four castes—whether they are to be 
regarded as a fifth caste or included 
in the residuary caste of Sudrct as 
Afanu would hare it. They, the Ves- 
yas, exist among the Hindus. They 
will therefore be governed in matters 
of succession by the rules laid down 
[in the Mitakshara. If these profes- 
leional women are governed by the 
[Hindu law, the Naiks, that is, their 
[parents would be much more govern¬ 
ed by the Hindu Law. It is not ne¬ 
cessary to find out whether they were 
the aboriginal races of the country 
or were the Aryans or non-Aryans in 
their origin, for the Hindu law will 
apply not only to the Aryan settlers 
and such aboriginal races as have 
been completely absorbed in the Ar¬ 
yan community but also to the des¬ 
cendants of the original tribes who 
more or less avoided the complete 
conversion to the Brahmanical reli- 

S&Gurudas Banerji in his Tagore 
Law Lectures recognised that the 


class of dancing girls and prostitutes 
has found place in the Hindu commu¬ 
nity in spite of their existence being 
repugnant to the high standard of 
morality set up by the Shastras, 

The Smritis have, however, regard- 
ed them as a degraded class of people, 
and have condemned and prescribed 
punishment also for persons carrying 
intrigues with them; but in the nature 
of things the class has existed. 
Therefore the STYiritis had to provide 
rules of inheritance and succession 
for them and their offsprings, as they 
must necessarily hold and inherit 
properties. Therefore it cannot be 
said that their existence was in any 
way encouraged; on the other hand, 
it was condemned. The laws have, 
however, to provide for every class of 
persons. 

In the case of Rani Bhagvoan Koer 
V. J. C. Bose (3) it was observed that 
there are various sects of importance, 
such as the Buddhists, the Jains, the 
Brahraos and the Sikhs who have 
entirely repudiated Brahmanism and 
to them the Hindu law applies as 
much as to those who accept the 
authority of the Vedas. In that case 
their Lordships observe that the 
legislative provisions requiring Hin¬ 
dus to be governed by the Hindu law 
came in course of time to be applied 
to various religious bodies in India 
which at various periods and under 
circumstances developed out of, or 
split off from, the Hindu system but 
whose members have nevertheless 
continued to live under the Hindu law 
and in dealing with them “the Courts 
have always put a liberal construction 
upon the enactments by which the 
Muhammadans and the Hindus were 
secured in the enjoyment of their 
own laws.” 

The Hindu law has been held to 
apply to a considerable portion of the 
population of the Madras Presidency, 
the Central India and the hill tribes 
of the various parts of India. Their 
customs and religion differ widely 
from those of the Hindus properly so 
called. They have no codes of law, 
but in some instances they have 

(3) [19031 31 Cal. 11 (P. C.) 
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adopted much that is Hindu in their 
ouBtoms and religion, and some of 
these perhaps, such as Koch and 
others have been described by I<)alton 
as the Hinduised aborigines of India. 
These semi-Hindu races have been 
sometimes regarded as Hindus and 
therefore subject to Hindu law; for 
instance the Jats \Mt Bhagvsani v. 
Khushi Ram (4)]. the Lubias [Ibrahim 
Ro'wther v. Muhammad Ibrahim Row- 
ther (5)]; and the Chetties [Azimanila 
Veettil Kanne PiUai v. Kayinari Oopa- 
lun Nair (1)], etc. 

Dr. Gour in his ‘Law of Traiisfer in 
British India, {olume I, pages 28 
and 29, says :* 

“Although the term ‘Hindu* is pro¬ 
perly understood to comprise only 
such people as follow the Hindu reli¬ 
gion, or rather its ceremonial obser¬ 
vances. a wider class of people are 
subject to Hindu Law. And while it 
may truly be said of a Hindu, nasci- 
tur non fit (he is born, not made) still 
it is often difficult to reconcile the 
juristic conception of the term with 
its popular notion.*’ 

Trevelyan on Hindu Law says 
the expression ‘Hindus* includes not 
only the persons who profess what is 
called the Hindu reUgion, but also 
such of their descendants as have not 
openly abjured that religion. 

Tudball J. of the Allahabad High 
Court, in Mt. Bhagwani v. Khushi 
Ram (4) applied the Hindu Law to the 
case of Jats on the ground that what* 
ever the origin of the Jats may be, 
whether they were aborigines of the 
country or whether of Aryan origin, 
they are and always have been held 
to be Hindus and Hindu law has al¬ 
ways been applied to them except 
where customs have been established 
at varianoe with the Hindu law. 

It is, therefore, not necessary in the 
present case to find out whether the 
Naik family in quettion were original¬ 
ly aborigines or Aryans, They were 
Hindus and are called such and for 
aught that is known they were origi¬ 
nally Hindus. 

The Hindu law has been applied to 
dissenters and non-conformists and 


(4) 1914 24 1. C. 982. 

(5) [19161 39 Mad. 664. 


to those who have ceased to conform 
to the rules of Hindu law. 

The argument of Mr. Jayaswal is 
that the Hindu law should not apply 
to the girls of the family because 
they adopted the profession of dan¬ 
cing and became prostitutes. It may 
be repugnant to the ideas of morality, 
yet it does not cause exclusion from 
succession [Himlal Singha v. Tripura 
ChQran Ray (6), Chalahonda Alasani 
V. Chalakonda Ratnachalam (7) Sub- 
barraina Mudali v. Balakrishnaswami 
Naidu (8) and Muthusami Mudaliar v. 
Masilamani (9)]. This contention of 
Mr. Jayaswal must, therefore, fail. 

Mr. Jayaswal then relies upon Abra. 
ham V. Abraham (10), Jowala Buksh v. 
Dharam Singh (11) and Mt. Ujiyara v' 
Tilochand Gond (12) and various other 
authorities which hold that upon 
apostacy from Hindu religion which 
takes the form of conversion to an¬ 
other religion the convert ceases to 
be governed by the Hindu law except 
on proof of a well-established custom 
to the contrary. These cases do not 
apply to the present case, inasmuch 
as Beni Ram or his ancestors were 
never converted to Muhammadanism. 
They continued to be Hindus aoeord- 
ing to the case of the plaintiff him¬ 
self and to observe all the Hindu rites 
and ceremonies. They must there¬ 
fore be governed by the Hindu law. 

The plea that Hindu law is inappli¬ 
cable to them was never taken in 
a definite form and cannot therefore 
be now admitted. 

I need not refer in detail to the 
other authorities referred to at the 
Bar. 

In my opinion it has not been 
shown by the plaintiff that the parties 
in this case were governed by any 
law other than the Hindu law and 
unless the plaintiff shows that, the 
Hindu law must apply to them. 

Now the branch of the Hindu law 
applicable is the Mitakshara. If Beni 
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Ram died while joint with his nephew 
defendant No. 2 Brij Behari as a 
member of a joint Mitnkshara family, 
the defendant No. 2 Brij Behan will 
succeed to the excluf-ion of the daugh¬ 
ters of Beni Ram On the other hand 
if Beni Ram was a separated member, 
his daughters would succeed. 

It has however, been urged by Mr. 
Manohar B u that the daughters of 
Beni Ram. Bhagwari Bibi and Dahan 
Bibi (defendant No. 1) became prosti¬ 
tutes and adopted Muhammadanism. 
Thereforfi they cannot succeed. Both 
these grounds seem to be untenable. 

Now, the Hindu law of Mitakahara 
as distinguished from Da^abbhag does 
not require that an unchaste or 
immoral daughter should not succeed. 

I Such a condition is laid down in the 
case of widows, but not in case of a 
daughter. Katyayana says: 

“Let the widow succeed to her 
husband’s wealth provided she be 
chaste and in default of her, lei the 
daughters inherit if unmarried;” 

90 also Brahaspati and Manu [ride 
MiUik^ihnra, Chapter IT, S 2, pi. 2]. 
The point has been fully discussed in 
Aflayofta v. /I'u/rnva (13). 

Now, the second ground based upon 
the conver.sion of the daughters to 
Muhammadai'ism is not tenable in 
face of the statutory provision contain¬ 
ed in the Caste Disabilities Removal 
Act (XXl of The Act extended 

the provisi n of S 9 of Regulation 
Vll of H32 which applied to Bengal 
throughout f.he territories subject to 
the Gf'vernmcnt of the East India 
Comnany. Itsays: 

“So much of any law or usage now 
in force wirhiii the territories subject 
to the Gf Vernment of the East India 
Company, as Iti diets on any person for- 
feitu’-e of rights or property, or may 
be held in any way to impair or affect 
any right of inheritiirme, by r..-ason of 
his or her renouncing, or haring 
been excludrd from the communion of 
any religion, or being deprived of 
caste, shah cease to he enforced as 
law in the Courts established by 

Royal Charter within the said terri¬ 
tories.” 

(13) [1879] 4 Bom. 104. 


The Legislature has virtually set 
aside the provisions of the Hindu law 
which penalise the renunciation of a 
religion or exclusion from caste. 

Mr. Manohar Lai contended that 
the conversion in this case took place 
before the death of Beni Ram and 
therefore before the succession open¬ 
ed. There is no substance in this 
contention. The section is clear 
upon the point It repeals any law 
or usage which inflicts upon any 
person forfeiture of rights or proper¬ 
ty or may be held in any way to im¬ 
pair or affect any right of inheritance 
by reason of his or her renouncing 
or having been excluded from the 
communion or religion or being 
deprived of caste. Therefore a con¬ 
vert or outcasts retains his right of 
inheritance whether the right occurs 
before or after the conversion to 
another religion or exclusion from 
caste. \Khuni Lai v Kunwar Gobinda 
Krishna Klarain (14)]. * 

Reference has been made to the 
Mitaknhara^ Chapter II, S. 10, pi. 1, 2 
and 3. and %o Manu^ Chapter IX, 201 

and 202, where he says that among- 
others a patit or a degraded person 
shall not take any share in the 
paternal properly and a p rson “ad¬ 
dicted to vice” shall be ex luded from 
succession. Now, by pi 8 of S. 10 
of Chapt‘-r II, the above rule is made 
' pplicable to the case of f*. males also. 
A man now-a-days cannot be dis¬ 
qualified from succession by reason 
of irf'ctnUfiUiice. sub nominr vice. 
Therefore a woman also cannot be 
disqualified. Wiiatever be the rule 
of the Hindu law, the operation of 
that rule has been excluded by the 
aforesaid statute, so that no longer 
unchastity or ex( lusion from caste by 
reason of conversion wo\ild entail 
forfeiture in right of iiheritan-'C. 
Therefore the contention of Mr. 
Manohar Lai must be overruled 

Bhagwari Bibi and Dahan Bibi (de¬ 
fendant No. 1) would not be excluded 
because of their having adopted the 
profession of dancing and singing or 
having become prostitutes, or having 
adopted Muhammadan religion, pro- 


(14) [1911] 33 All. 356 (P. C.) 
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Tided Beni Kam was separate from 
his nephew Brij Behari. 

We are not concerned in this case 
with the succession to property of the 
dancing girls Bhagwuri Bibi and 
Dahan Bibi, and consequently I do 
not propose here to discuss the 
authorities of the Bombay and the 
Madras Courts relative to the suc- 
oession of Naikins (professional 
dancing girls or prostitutes) [Jaya 
Madhav KalavantY. Mattjumith (15), 
Kamakshi v. Nayaraihnam (16), and 
several other similar authorities cited 
at the Bar] They are, however, 
important to show that in spite of 
their having adopted the profession 
of dancing girls and having become 
prostitutes the succession was go¬ 
verned by the Hindu law, and the 
rule enunciated by Manu “to the 
nearest sapitula the inheritance 
belongs” was applied. 

The question then is whether Beni 
Ram was joint with Brij Behari, or 
was separate from him. 

This question was decided by the 
Munsif upon an appreciation of the 
evidence in the case He held that 
Beni Ram and Brij Behari were joint 
members of a ^Utnkshara Hindu fami¬ 
ly and that the former died while so 
ioint^with Brij Behari. Mr. Jayaswal, 
however, urges that the lower ap¬ 
pellate Court has not validly disposed 
of this point. 

The learned Judicial Commissioner 
says ; 

“Further it is not satisfactorily 
proved that defendant No. 2 was 
separate from Beni Ram in 1907 at 
the time of the latter’s death. Tt is 
proved that he was a posthumous son 
of his father Raeho, and there is 
evidence that Beni and Ragho were 
joint up to the time of Ragbo’s death 
at any rate. The evidence of P. W. 6 
has been recorded as follows ‘Brij 
Behari defendant No. 2. Ragho and 
Beni were joint till the death of the 
latter. Beni Ram was their karta' 
This must be taken to mean up to the 
death of Beni Ram as defendant 
No. 2 was born after the death of 
Ragho.” 


(15) [1916] 19 Bom. L.R. 320. 

(16) 1867-7015 M. H, C. R. 161. 


In order to understand the afore¬ 
said finding it mut>t be remt inhered 
that Beni Ram, Ragho and Laiji 
were three brothers. Brij Behari is 
son of Ragho. Laiji became a 
Muhammadan. He dropped out of 
the joint family and became sepa¬ 
rate. Therefore the evidence of 
P. W. 6 quoted above would mean 
that the remaining mem ier.s of the 
family, namely, Beni and Ragho and 
Ragho’s son Brij Behari (defendant 
No 2) continued to remain joint. 
Brij Behari was the posthumous son 
of Ragho. Therefore the Court below 
says that the statement P. W. 6 
means that Beni and Brij Behari 
remained joint up to the death of the 
former in 1907. The Court, therefore, 
finds that Beni and Brij Behari (de¬ 
fendant No. 2) continued to be the 
joint members of the family after 
l aiji ceased to be so on account of 
his conversion, for his name is not 
menMoned by P. W. 6 as a member of 
the joint family. 

The share of the three brothers : 
Laiji, Beni and Ragho was 5 annas 
4 pies each. Mr Jayaswal contends 
that after Lalji’s conversion there 
was a disruption of the entire joint 
family and all the members must be 
deemed to be separate unless the re¬ 
union was established, the onus of 
which was upon the defendant Thi^ 
is <0 as Is now settled by the autho¬ 
rities, for instance vide Balabux v. 
Rxtkhmabai {\1), Therefore the onus 
of proving jointness or reunion was 
upon the defendant. It depends upon 
the circumstances of each case what 
amount of evidence is required to 
discharge this onus. In the present 
case the evidence of P. W. 6 was 
taken a,s sutficient by the Court 
below to prove tlie continuity of the 
jointness of Ragho and Beni in spite 
of the separation of Laiji. The 
Court says tliat there is evidence that 
Bc-ni and Ragho were joint at the 
time of Ragho’s doith. The Munsif 
has detailed that evidence. The 
learned Judicial Commissioner’s find¬ 
ing is, therefore, based upon evidence. 
It is true that the learned Judicial 
Commissioner’s statement that it is 


a?) [1903] 30 Cal. 725 (P. C.) 
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not satisfactorily proved that defend¬ 
ant Ko. 2 was separate from Beni 
Ram in 1907 at the time of the lat¬ 
ter’s death may reasonably give rise 
to the contention of Mr. Jayaswal 
that he had misplaced the onus, but 
considering the fact that he has 
referred to the evidence upon which 
he based his conclusion that Beni 
Ram, Ragho and Brij Bahari were 
members of a joint family and that 
Beni and Brij Behari continued to be 
joint up to the death of Beni Ram, 
the question of onus does not become 
important. 

It is also true that when one mem- 
jber drops out, there is no presumption 
that the others reunited. It is equally 
rue that in such a case much evi¬ 
dence may not be required to prove 
reunion or continuity of jointness as 
regards the rest of the members of 
the family. 

Considering all these circumstances 
in the case and also the clear finding 
of the Munsif, we do not think that 
sufficient ground has been made out 
in the present case to remand the 
case to the Court below for recon¬ 
sideration of the question. 

It has, however, been urged that 
the Court below has not considered 
an important document bearing on 
the point, namely. Exhibit 2, a parti¬ 
tion khasra. 

Now, Exhibit 2 has been referred 
to in the earlier part of the judgment 
of the Court below. We have looked 
into that document. It does not prove 
partition and that may be the reason 
that it was not relied upon by the 
appellant in the Court below for the 
purpose of proving separation and 
also for the Court below not referring 
to it while dealing with the question 
of jointnesB and separation. The 
contention of Mr. Jayaswal must, 
therefore, be overruled. 

The plaintiff, according to the find¬ 
ing of both the Courts below, has 
failed to prove that Dahan Bibi and 
Bhagwari Bibi succeeded to the pro¬ 
perty of Beni Ram. 

It may be mentioned here that iV 
1907 when Beni Ram died, his widi' ' 
Misran Kuer was alive, and ever ■ 
Beni Ram was separate she succee^ 


in preference to the daughters Bhag¬ 
wari Bibi and Dahan Bibi. Brij Behari 
executed a deed whereby he gave the 
property to Misra Kuer with a 
reversion to Kewal, defendant No. 3, 
son of Dahan Bibi. Misran Kuer, 
according to the finding of the 
Munsif, lived till after the termina¬ 
tion of the execution proceedings 
taken out by the plaintiff. There¬ 
fore, when the plaintiff took a mort¬ 
gage of the property from the 
daughters of Beni Ram, Dahan Bibi 
and Bhagwari Bibi, they had not 
inherited the property, nor had they 
inherited even at the time when he 
obtained the money decree and at¬ 
tached the property in dispute. 
Therefore they had no title in the 
property on the date when the cause 
of action is said to have arisen to 
him. Bhagwari Bibi died in 1908. 
Therefore she never inherited the 
property. Dahan Bibi did not as¬ 
sert her right, if any, to the property 
in question : rather she allowed it to 
be taken by her son upon the basis 
of the deed executed by Brij Behari 
(defendant No. 2). Dahan Bibi does 
not claim her right in the property, 
and the plaintiff cannot force her to 
assert her title in order to enable him 
to proceed against that property. She 
had, if any, a limited interest which 
she could relinquish in favour of the 
next reversioner, her son. She did 
renounce her inchoate right, if any, 
by letting her son take the property 
and have his name registered 
in the Land Registration Department. 

The question of collusion was not 
gone into in the Court below and her 
renunciation cannot be questioned on 
that ground, and until the aforesaid 
deed executed by Brij Behari is set 
aside, the plaintiff cannot get a 
declaration in favour of Dahan Bibi. 

For all these reasons the decision 
of the Court below is upheld 
and the appeal is dismissed with 
costs. 

Rost, J.- I ' " ree. 

Appeal dismiss( r!^ 
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Ross. J. 

Ram Kishun Mahto —Defendan — 

Appellant. 

T. 

Harihar Afa/l^ora—Plaintiff — Res 
Dondent. 

S. A. No. 525 of Decided on 

12tii February 1923. from the decision 
of Sub. J. Patna, D/- 17th Septem¬ 
ber 1920. 

T» P, Act, 3. 64 ^Wkere pysseasion is deli, 
vered thoajH sale deed is not registered ow¬ 
ing to fault of sender, vendee gets a good title- 

Where there was paymeat of tnooey by the 
defeadant to the plaiutiff or what oomei to 
the ■ame thing, an aoknowledgmeot of a 
debt owed by the plaintiff to the defend¬ 
ant. in lieu of waioh the potsession of land 
was transferred unler an agreement for sale 

Held this satisfied the test, that the ac^ 
must be an aot unequivooady referring to 
and resulting from the agreement and such 
that the party would suffer an injury amount¬ 
ing to fraud by the refusal to execute that 
agreement. [P 43i C. 2] 

[£eld further that the defeadant has a good 
title to the land. 

A. K. Rai —for Appellant. 

N- N, Sen —for Respondent. 

Judgment.—The plaintiff alleged 
that ri5 acres of land tyas his raiyati 
kasht ; that one of the oo-sbarer 
landlords in execution of a money 
decree against him sold *5(5 acre 
which was purchased by the defend¬ 
ant on the 22ad January 1915 ; that 
thereafter by agreement between 
the parties they cultivated the entire 
plot in alternate years. A dispute 
arose which led to a case under S. 
145 of Criminal Procedure Code as a 
result of which the defendant came 
^ into possession of the whole land. 

The plaintiff, therefore, sued for 
a declaration of his title to *59 acre 
and for partition and separate pos¬ 
session with mesne profits. The de¬ 
fence was that Rs, 150 was due 
to the defendant from the plaintiff 
.and as the plaintiff could not arrange 
for payment of the money- in lieu 
thereof he gave 1'15 acres to' the 
defendant who hai been in possession 
of the entire plot as an absolute 
owner in lieu of that sum since 
. the month of Jeth 1321. The plain¬ 
tiff said that he would execute a 
deed of sale on the decision of the 
1924 P/55 & 56 


dispute between him and the landlord. 
Thereafter, the defendant, in order 
to protect his purchased property, 
brought 56 acre out of the said 
115 acres at execution sale. But the 
entire plot has been in his possession 
in lieu of Rs. 150 oy verbal purchase 
and *56 acre has been purchased at 
auction-sale and even after the 
auction-sale the remaining '59 acre 
has been in possession of the de¬ 
fendant in lieu of Rs. 150 by verbal 
purchase. After the purchase at the 
auction-sale it was settled between 
the parties that out of Rs. 150 the 
plaintiff would execute a deed of sale 
in respect of the remaining '59 acre 
for Rs. 100 and would return the 
balance of Rs. 50. but he had not 
performed his agreement. The Muu- 
sif held that the defence was true 
and that the defendant was put into 
possession of ths entire Survey Khata 
No. 959 because the sum of Rs. 150 
was due to him from the plaintiff 
on account of grain. But. although 
he accepted the testimony of the 
defendant and his witness, he found 
in view of the provisions of S. 54 
of the Transfer of Property Aot that 
there had been no valid transfer of 
the land in suit because there was 
no registered document and he gave 
the plaintiff a de-^ree for partition 
with mesne profits. The learned 
Subordinate Judge took the same 
view of the facts and of the law 
and dismissed the appeal. The de¬ 
fendant has now brought this second 
appeal. 

The contention on bis behalf is 
that this was not a verbal sale but 
a contract for sale ; that the defen¬ 
dant has paid the consideration 
and has obtained possession and, 
therefore, the vendor, who is in a 
fiduciary relation, cannot oust him 
simply because he has failed to exe¬ 
cute his part of the contract. It 
is pointed out that defendant could 
sue for specific performance of the 
agreement. In reply, it is contend¬ 
ed that this was not the defence 
but a verbal purchase of '56 acre 
in consideration Rs. 100 was pleaded, 
that even if it was an agreement 
for sale it created no interest in 
the land and the title is still in the 
plaintiff who can sue in ejectment; 
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and, further, that even if the doc¬ 
trine of part performance is accepted 
the facts preclude its application in 
the present case because it is admit¬ 
ted that the agreement was sub¬ 
sequent to the auction-purchase and 
the defendant had been in possession 
from before the auction-purchase arid 
he IS, therefore, unable to show any 
act unequivocally referable to the 
agreement. It seems to me to be 
immaterial whether the transaction 
is described as sale by parol or an 
agreement f or sale. If the sale can¬ 
not tike eifect as a sale for want 
of formality, it would have the 
effect of an agreement for sale with 
its consequences in equity. Now, 
the question whether as a result 
of the agreement for sale of the 
entire plot in consideration of an 
advance already made, followed by 
pos^e^^3ion, the defendant obtained 
a good title in equity to the land 
in suit. If he did, then the subse¬ 
quent auction purchase of a portion 
of the land, the later agreement, the 
effect of which in substance was that 
the plaintiff should re-pay Rs. 50 to 
the defendant would not affect that 
title. The ^uestim in this suit is 
not as to the legal consequences, if 
any, of the later agreement, and the 
findings of fact of the Courts below 
relate to the original contract. The 
plaintiff relies on S. 54 of the Trans¬ 
fer of Property Act which enacts 
that a contract for sale of immove¬ 
able property does not of itself 
create any interest in or charge on 
such property. No v the effect of 
this section has been considered in a 
number of cases : Bapu Apaji Potlar 
V. Kashinath Sudoba Oulmire (1), Yen- 
katesh Damodar Mokashi v. Mallappa 
Bhimappa (2), Puchha Lai v. Kunj 
Behary Lai (3). In Jrian Chandra 
Das V. Rajani Kania Pa/(4) it was 
held that the view taken in the last 
mentioned decision was not over¬ 
ruled by the Privy Council in Maung 
Shwe (roh V. Maung Inn (5). The con¬ 
trary view was taken in Lalchattd 


(1) [1917] 41 Bom. 438. (F. B.) 

(2) 1922 Bom. 9. 

(3) [1913]18C.W.N.445. 

(4) [L917] 22 C.W.N. 522. 

(5) [1917] 44 CaL 542 (P. C.) 


V. Laxman (6) and by the Full Bench 
of the Madras High Court in Kurri 
Veerareddi v, Kurri Bapereddi (7). In 
this state of the authorities this 
Court will follow the decisions of 
the Calcutta High Court where the 
equitable doctrine of part perform¬ 
ance has been clearly recognised. 
That the facts come within the 
doctrine is clear. There was 
payment of money by the defend¬ 
ant to the plaintiff, or what comes 
to the same thing, an acknowledg¬ 
ment of a debt owed by the plain¬ 
tiff to the defendant, in lieu of| 
which the possession of land was^ 
transferred under an agreement for 
sale. This satisfies the test laid down 
by Grant, Master of the Rolls, in' 
Frame v. Dawson (8) that the act must' 
be an act, unequivocally referring 
to, and resulting from the agree¬ 
ment, and such that the party would 
suffer an injury amounting to fraud, 
by the refusal to execute that agree¬ 
ment. Hib Lordship observed 
“the principle, of the cases is, that 
the act must be of such a nature, 
that, if stated, it would oc itself 
infer the existence of some agree¬ 
ment ; and then parol evidence is 
admitted ; to show, what the agree¬ 
ment is.’* In view of these principles 
I hold that the defendant has a good 
title to the Und, in suit and the 
appeal must be decreed with costs 
and the decrees of the Courts below 
set aside and the suit dismissed with 
costs throughout. 

Appeal allowed. 


( 6 ) 

(7) 

( 8 ) 


1904 

1906 

1807 


28 Bom. 466. 

29 Mad. 326 (F.B.) 
14 Ves. 386. 
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Mulliok and Bugknill, JJ. 

Bishun Mohan Sahay — Petitioner. 

Harayan Prasad .As/Aana— Opposite 
Party. 

Civ. Rev. No. 150 of 1923, Decided 
on 8th June 1923, from the order of ^ 
Sub. J. Chapra, D/- 6th Febru- 
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(a) Government of India Act 19i6^ S. 107 — 
Decision under S. 7S is revisabU when it is 
hopelessly inadequate. 

Where a deoisioa under S. 73 in hopelessly 
inadequate as not containing partioulars 
ai to the claims made by the contending 
parties»the eyidence given,argumenv's advanced 
and the reasons upon which the 
decision is bated, the High Court will 
interfere under S. 107 of the Government of 
India Act. [P. 435 0.1) 

♦ (b) Civil P. C., S. 79—Mortgagee having 
money decree can get relief under the section. 

Proviso (b) to clause (1) S. 73 applies to a 
mortgagee whose charge is valid against the 
exicuting decree-holder and such mortgagee 
can apply for rateable distribution in the 
proceeds of a sale held in execution of a 
decree in favour of the executing decree 
holder where the mortgagee holds a money 
decree againit the judgment debtor apart 
from the mortgage. [P. 436 0,1,2] 

S. .V. Roy for Satdeva Sahai —for 
Petitioner. 

Parmeshvsar Dayal and Samhhu 
Saran —for Opposite Party. 

Mullick, J.—This application has 
been made against an order, dated 
the 6th February 1923, made by the 
Subordinate Judge of Chapra in a 
case under S. 73, Civil Procedure 
Code. Decisions made under this 
section with reference to the claims 
of rival decree-holders are not ordi¬ 
narily revisable under S. 11.5. Civil 
Procedure Code, and the only reason 
that I can see for admitting the 
present application is that the learn¬ 
ed Judge’s judgment is so hopelessly 
inadequate that our interference 
is called for under S. 1* 7 
of the Government of India Act- 
The learned Judge observes that 
argument was heard at great length, 

I at his decision occupies exactly 7 
nes and contains no particulars as 
> the claims made by tbe contend- 
ig parties, the evidence given, the 
rguments advanced and the rea- 
ons upon which he bases bis order, 
'he matter was sulficiently com- 
lioated to require considerable argu- 
lent before us and I certainly 
hink that the learned Subordinate 
udge failed in bis duty in omitting 
0 write a more considered and care- 
ul judgment. 

Now the facts appear to be these. 
On the 28th July 1917 one Bishun 
Mohon got a decree against one Ram 
Gharib for ^8.6,1 '^9-0 in the 


Court of the Subordinate Judge at 
Gorakhpur. On the same date one 
Hira Lai got a decree for Rs. 4,000 
against the same judgment-debtor in 
the same Court. A third suit was 
brought by the Liquidator of the 
Kayesth Trading and Banking Cor¬ 
poration in liquidation in the Court 
of the Subordinate Judge of Gorakh¬ 
pur against the same defendant for 
a sum of Rs. 76,000 on the allega- 
tion that Ram Gharib was the 
Manager of the Kayesth Trading 
and Banking CoTporation and that 
he had misappropriated the sum in 
question and spent it in the pur¬ 
chase of properties for the benefit 
of himself and his co-sharers. Ac¬ 
cordingly, the Liquidator impleaded 
in his suit not only Ram Gharib 
but also the members of his joint 
family. While that suit was pend¬ 
ing the Liquidator brought a suit 
against the Manager under the 
Indian Companies Act in the High 
Court of Allahabad and in conse¬ 
quence of some proceedings by way 
of compromise he withdrew the suit 
in the Court of the Subordinate 
Judge at Gorakhpur and obtained 
on the 31st July 1922 a consent 
decree in the High Court for the sum 
of Rs. 76,000. At the sama time, in 
accordance with the compromise, 
the Manager and his co-sharers exe¬ 
cuted a security-bond in favour of 
the Liquidator, the relevant portion 
of which ran in the following torms:- 
“ And it is also stipulated therein 
that we the declarants should mort¬ 
gage and hypothecate our properties 
described below by way of security 
for payment of the said decretal 
amount. Accordingly, acting under 
the said settlement, we the declarants 
mortgaged the properties described 
below by way of security for the 
said decretal amount to Munshi 
Narayan Prasad Asthana, Advocate 
of the Allahabad High Court and 
the Official Liquidator of the Bank, 
and we do declare that the said 
Official Liquidator be at liberty to 
realise the said sum of Rs. 76,000 
(seventy six thousand) by taking 
out execution of the decree agaipst 
me the declarant No. 1 and to file.a 
petition for rateable distribution Hf 
share in the properties ^ me*, the 
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declarant No. I which hare been 
attached or to have them attached 
by taking out execution of the said 
decree ; if (full) decretal amount 
be not realised in this way then the 
Otlicial Liquidator may recover the 
balance of the money due unde-the 

decree not realised in this by sale 
of the properties given below. 

All these three decrees were ^e^e- 

after sent for execution to the Court 
of the Second Subordinaute Judge of 
Ghapra. There 

f>lied for execution on the lUh Sep- 

Lmber 102i and on the 16th Sep¬ 
tember 192; the Court caused to be 
attached Ram Gharib's share m 
certain properties. H'.ra L^ applied 
for execution on the 14th December 
1922 and on the 5 2nd January 1923 
he attached some of Ram Gharib s 
properties. The 

cation for execution is dated the 10th 
January 1929 and on the 12th Janu¬ 
ary 1923 he made an application 
under S. 73, Civil Procedure Code, 
for riteabla distribution along with 
Blshun Mohan. Bishun Mohon ob¬ 
jected and the Subordinate Judge 
has decided against him. The pre¬ 
sent application for revision has been 

made against that order. tt-_- 

Now it appears that after nira 

Lai attached Ham Gharib’s properties 
in execution of his decree the 
dator stepped in and produced the 
gocurity bond which had been ex^ut- 
ed on the 2Znd September by Kara 
Gharib and his co-sbarers and asfceU 
that the properties covered by that 
eecurlty-b ^nd which had been attach¬ 
ed and were about to be sold should 
he sold subject to his mortgage lien, 
Vne Court alh.wed the prayer, but 
ia fact none of the properties cover¬ 
ed by the security-bond were sold 
and some other properties belonging 
to Ham Gharib were sold in that 

execution. , x, t • • 

* It is contended that as the Liqui- 

iator is a mortgagee he cannot 

,ave the benefit of S. 73. « 
tn*t proviso vb) of clause (I) of b. 73 
compels the inorlgagee to give up 
, ds ei cu nbrance and to sell the 
jpropeity free of his mortgage charp 
Ef he should desire to share in th© 
[proceeds of the sale ; if he does no 
io this, it is not open to him t 


ask for rateable distribution even 
though he may be the holder of a 
money-decree against the judgment- 
debtor apart from the mortgage. In 
my opinion the contention is not 

well founded. 

The proviso applies only to a| 
iDortgag66 whoso charge is valid! 
against the executing decpe-holder.l 
In the present case the Liquidators 
charge having come into existence 
after Bishun Mohon’s attachment 
the sale could not have been in any 
way affected by the encumbrance, 
and if the Liquidator is debarred 
from applying for rateable distribu¬ 
tion in respect of his decree for 
Rs. 76,000 there will be no property 
left against which be can enforce 
either that decree or his mortgage 
charge. 

Whether the security-bond effects 
a mortgage on Ram Gharib’s share 
in the sense that it enables the 
Liquidator to sue Ram Gharib and 
his co-sharers for the realisation of 
the whole of the Rs. 76,000 is open 
to some doubt *. the bond itself 
stipulates th^t the Liquidator shall 
proceed against Ram Gharib’s pro- 
perties in execution of his money- 
decree and that it is only for the 
balance that the mortgage shall be 
enforced against tbe shares of the 
remaining co-shares of Ram Gharib. 
That point, however, is not really 
material to the decision of the pre¬ 
sent application. 

The result is, that the application 
is dismissed with costs ; hearing 
fee two mohurs. 


Bucknill) J*—^ agree. 

Application dismissed. 
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Foster. J- 
Mandar —Petitioner. 

T. 

Emperor —Opposite Party. 

Cri. Rev. No. 289 of 1923, Decided 
on 6th June 1923, from the order of 
Ses. J. Bhagalpur, D/- 19th March. 

1923. 
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Mandar V. Emperor (Foster, J.) 


CriminoZ P, C., S, 476 — Grounds. 


An order under S. 47$ ihoold not be paMed 
unlesa there is a reasonable probability of coo- 
▼ioiiotu (P 4137 C 3] 

’ S. P, Vdrma —for Petitioner. 

Govt* Advocate —for Opposite 

Party. 

Judgment.—The petitioner lodged 
an information at the thana on the 
24th December last to the effect that 
some bundles of paddy and a lota had 
been stolen from his thrashing floor 
the prerious night. He came to the 
thana with the chowkidar and the man 
accused of having stolen the paddy, 
namely, Gokul. The Sub-Inspector 
searched Gokul's house and found 
some paddy whiah Gokul admitted 
that he had stolen from the complain¬ 
ant. That confession of Gokul made 
to a Sub Inspector would not be 
admissible against Gokul but it will 
be admissible when the present peti¬ 
tioner brings it forward in Court as a 
justification for his having complain¬ 
ed to the Court subsequently. The 
Sub-Inspector reported the case to be 
false and the petitioner thereupon 
moved the Sub-Divisional Magistrate. 
His petition was quite correctly treat¬ 
ed as a complaint and he was examin¬ 
ed on oath, and the Magistrate pro¬ 
ceeded quite in accordance with the 
. provisions of S. 202 of the Criminal 
Procedure Code. He examined 17 
witnesses in all, out of whom eight 
were produced by the petitioner as 
complainant and nine were produced 
by the Court Sub-Inspector, After 
this the Sub-Divisional Magistrate 
proceeded to dismiss the complaint 
passing an order of dismissal after 
enquiry made. But he was bound to 
record his reason for dismissing the 
complaint. The order which the 
Magistrate passed on the order sheet 
.no doubt will have to stand as his 
reason for dismissing the complaint. 
The Magistrate also proceeded and 
passed an order under S. 476 of the 
Code and I have no doubt, that he 
had jurisdiction to do so inasmuch as 
the recording of the complaint, the 
enquiry and dismissal of the com¬ 
plaint were judicial proceedings. But 
he was also making an enquiry under 
8. 476 and his order that I have refer, 
red to must also be taken to be a 
eummary of the result of the enquiry 


under this s^^ction. The petitioned 
urges that the Magistrate had no 
jurisdiction to call upon the com¬ 
plainant to prove his case, but the 
rulings which he cited are not ap¬ 
posite, for in those cases the peti¬ 
tioner had not approached the 
Magistrate of his own accord. The 
only fault that I find with the order 
is not as to jurisdiction, but the 
absence of judicial discretion. After 
examining 17 witnesses the Magis¬ 
trate's only reason (that deals directly 
with the merits of the case ) for 
dismissing the complaint and passing 
the order under S. 476 is the impro¬ 
bability that one of the accused, not 
Gokul, should act in a way that was 
described on the side of the prosecu¬ 
tion. The Magistrite disbelieved that 
the accused would have kept a stolen 
lota in his varindah. Nothing is said 
about Gokul and nothing more is said 
bearing directly on the merits c the 
case. Had there been anything which 
pointed directly to the elements of 
the offence described in 8. 211, Indian 
Penal Code, elements which are very 
strictly defined and limited, the 
Magistrate would surely, after giving 
the careful attention which he says he 
gave, have been able to put his finger 
upon them. It is no use passing ani 
order under S. 476 unless there is a| 
reasonable probibility of convictionj 
and the very meagre grounds given! 
by the learned ^*^ub-Divisional Magis¬ 
trate indicate that this case is not one 
in which the Court coul t have had 
any such reasonable apprehension of 
success as is necessary when an order 
is passed under S. 476: Jalunanlan 
Singh V. Emperor (1). The case was 
a petty village quarrel, and the action 
of the Magistrate would have the 
effect of interference in a matter that 
is not primarily an offence against 
public justice. In this connection, I 
adopt the principle laid down in ths 
case of Ram Prosal Malta v. Raghubar 
Malta (2). 

I, therefore, set aside the order 
passed by the learned Sub-Divisional 
Magistrate under S. 476, Criminal 
Procedure Coda. 

Order set aside* 


(1) 1909 47 Cal. 250. 

(2) [1910] 37 Oal. 13. 
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Dawson Miller, o.j. & mullick, J- 

Lalloo Pra.<ia'i Singh —Appellant. 

V. 

Lachman Singh —Respondent. 

h. P. A. No. 57 of 1923, Decided on 
4th December 1923. 

(a) Hindu Lan^ReverHoner, 

Standing aloof of limited owner is not relin' 
quishment nor is disclaimer, at appellate stage. 

[P. 430 C. ?1 

ib) Practice—Subseguent events can*t b^ 
taken tnto consideration. 

Judgment of the Court must depend upon 
the rights cf the parties at the date when 
the suit was instituted. (P. 438 C. 2] 

N. C. Sinha and N. C. Ghosh —for 
Appellant. 

T. N. Sakai for Ourusaran Prasad — 
for Respondents. 

Facts.—Plaintiffs who are the sons 
of Dukhi Singh instituted a suit for 
a declaration that certain property 
which belonged to tbeir father’s, 
brother belonged now to them not¬ 
withstanding the fact that their 
father and their uncle had separat¬ 
ed prior to the acquisition of this 
property. 

They pleaded that the father and 
the uncle reunited and hence they 
were owners and in the alternative 
even if reunion was not proved they 
alleged that the daughter of the 
uncle stood aside and gave up her 
claim to the property of her father. 

The property in suit was attached 
by the Magistrate in proceedings 
under S. 146 of the Criminal Procedure 
Code between the plaintiffs and the 
siiperior landlord. 

Plaintiffs’ uncle’s daughter, who 
was defendant No. 2 put in no ap¬ 
pearance, whereas the landlord who 
was defendant No.l contested the suit, 
denying the allegations of the plain¬ 
tiff. The trial Court decreed the suit 
but the Subordinate Judge in appeal 
dismissed it. A second appeal was 
taken to the Hicrh Oourt(Ross, J.)which 
reversed the decree of the Subordinate 
Judge on the ground that relinquish¬ 
ment which was held not to be prov¬ 
ed by the lower appellate Court was 
practically established by the non- 
appearance and non-contesting of the 
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plea of relinquishment by defendan^ 
No. 2. The defendant therefore filed 
the Letters Patent appeal. 

Dawson Miller, C. J. —[After stat¬ 
ing facts His Lordship proceeded :—\ 

The mere fact that the defendant 
No. 2 did not enter appearance or 
contest the suit is not, in my opinion 
sufficient to bind the defendant No. 
1, the landlord, so as to preclude 
him either from giving evidence or 
from contesting the allegation of 
the plaintiffs, even if such an allega¬ 
tion had been made, that there was 
a relinquishment in favour of the 
plaintirts by the defendant No. 2, 
When the case came for trial there 
was absolutely no evidence at all of 
any such case. The most that could 
be said or the most that could be 
inferred from the evidence was thit 
the defendant No. 2 did not actively 
assert any claim to the property in 
suit. Indeed the attitude taken up 
by her was that the parties were all 
joint and therefore that her only 
right was that of maintenance. Any¬ 
thing in the nature of an actual 
relinquishment of the right in favour 
of the plaintiffs could never in the 
circumstances, have taken place. 
Whether or not the learned Subordi- 
date Judge was right in saying 
that no notice could be taken of 
the petition, filed on behalf of the 
defendant No. 2 in the appellate 
stage of the case, is not a matter 
which it is necessary for us definite¬ 
ly to determine because locking at 
that petition the most that could be 
said in favour of the plaintiffs is 
that although at the date when the 
suit was instituted there had been 
no relinquishment in their favour 
the defendant No. 2 was during the 
appellate stage of the case apparent¬ 
ly willing to relinquish in their 
favour but as the judgment of the 
Court must depend upon the rights 
of the parties at the date when the 
suit was instituted it seems to me 
that the finding of facts of the 
learned Subordinate Judge in first 
appeal was amply justified by the 
evidence before him and it is not open 
to this Court in second appeal to 
disturb that finding of fact. The 
result is that the decision of the 
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set aside and the decision of the Das AND MaOPHERSON, JJ. 

1 ^ . 1_nrill \\£l 




learned Judge of this Court will be 
set aside and the decision of the 
learned Subordinate Judge will be 
restored. In the circumstances I 
think that the appellant is entitled 
to his co^ts of this appeal and of 
the appeal before Ross, J. The order 
of the Subordinate Judge as to the 
costs before the Munsif and on first 
appeal will stand. 

I ought to mention that this deci¬ 
sion does not determine one way or 
the other anything as to the right 
of the landlord to enter into posses¬ 
sion of this property. All that is 
necessary and all that is determined 
by this decision is that at the date 
when this suit was instituted the 
plaintiffs had not made out that they 
had any right or title to the pro¬ 
perty. I understand that the pro¬ 
perty is still under attachment^ by 
the Magistrate and the question, 
who is entitled to possession, has yet 
to be determined. If the plaintiffs 
in this suit can satisfy the Magis¬ 
trate when the question of posses¬ 
sion again arises that Mussammat 
Marachi Kuer, who is undoubtedly 
the person entitled to succeed on the 
death of her father and mother to 
this property, has relinquished her 
rights in favour of the plaintiffs by 
way of accelerating the succession 
then the Magistrate will be 
perfectly justified in handing oyer 
possession of the property to _ o 
plaintiffs because the result of the 
judgment in the present case is that 
Mussammat Marachi Kuer is the 
person really entitled to the proper¬ 
ty on the death of her father and 
mother, and the only reason why 
the plaintiffs fail is because they hare 
failed to make out that at the date 
of this suit there had been any 
relinquishment in their favour, 

Mullick. J.—I agree. 

Appeal allowed. 


Miindo Singh ami 
ants —Appellants. 


another —Defend- 


Mahantk Krishna Dayal Gir and 

Plaintiffs-Respondents. 

S. A. No. 1760 of I9i0. Decided of 
13th August 19i3, from the decision on 
D. J. Gya, D/- 29ch September 1921. 

(а) Hindu Law—Debt—Legal necessity. 

AoinstilmoQt booa by which payment by 
ea*y instalments was spread over U years was 

executed in order to secure payment to 
pUintifl of a large sum of rent that had already 

dccruod du6 to ths 

Held: thebeneStofthe family was aPPare^t 
on the face of the transaction. Ir. 44u o. 

(б) Limitation Act, S. 20- ipplicability. 

S. 20 applies where the cause of action hM 
alreidy arisen and the plaintiff la 
have a fresh period of hmi tation 

debtor. I * * 

AT. K, Prasal //—for Appellants. 

S. N. Palitand Hailaspali—fox Res- 
pondents. 

Das, J.—Two points have been urged 
before us; first, that the suit is barred 
by limitation, and secondly, that me 

finding as to legal necessity is not 

sufficient. The learned Vakil was 
under the impression that the bond 
sued upon was not registered m 
accordance with law: but it appears 
that the bond is a registered ^ ^ 
it must follow that the Plaintiff had 
six years from the date of the cause oi 
action. It was, however 
contended by the learned Vakil that 
the Plaintiff’s cause of action actually 
arose on the 18th June 1913 and not 

on the 19th June 1915 as the plaintiff 
alleges. In order to deterjume this 
point, it must be remembered that me 
bond sued upon is an instalment bond 
in common form which provided that 
the first instalment should be paid on 
the 18th June the second on me 

lath June 1914 and the subsequent 

instalmeats on the 

is that the first two i"stalnie^3 were 
paid by the Defendants, and the learn¬ 
ed Judge in the Court below has found 
that they were m fact paid. The 
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Plaintiff contends that the third instal¬ 
ment was not paid, and that his 
cause of action arose on the 19th June 
1915. It is concerled that the suit is 
well within time if the cause of action 
did arise on the 19th June 1915. The 
case of tbe Defendants, on the other 
hand, is tliat they never paid any of 
the instalments in respect of the bond 
sued upon, and that the cause of action 
arose on the 18th June 1913, in which 
case the suit must be held to be time- 
barred. As I have said before the 
learned Judge in the Court below has 
found that the first two instalments 
were in fact paid by the Defendants 
to the Plaintiff. The finding of the 
learned Judge on this point is a find¬ 
ing of fact and is binding on us in 
second Appeal. 

The point of law argued by the 
learned Vakil is this : that it was not 
open to the learned Judge to find that 
any of the instalments was in fact paid 
by the Defendants, unless the fact of 
the payment appeared in the hand¬ 
writing of the person actually paying, 
and the learned Vakil relied on S, 20 
of the Limitation Act. The answer 
to the argument is that S. 20 has 
nothing whatever to do with the case. 
S. 20 applies where the cause of action 
has already arisen, and the Plaintiff 
is seeking to have a fresh period of 
limitation computed from the time 
when a payment was made by the 
debtor. S. 20 lays down that hp is 
not entitled to a fresh period unless, 
where the Plaintiff relies on the part 
payment of the principal of a debt, 
the fact of the payment appears in 
tbe handwriting of the person making 
the same. But, if the Plaintiff's case 
be true, the cause of action did not 
arise till a year after the payment of 
the second instalment by the Defend¬ 
ants. The provision as to limitation 
applicable to this case is to be found 
in Art. 75 of the Limitation Act which 
gives the Plaintiff three years’ time 
(in the case of a registered bond the 
period would be six years) to bring a 
suit to enforce a bond of this nature 
from the date when the default is 
made. The learned Judge bas found 
as a fact that the default was made on 
the 19th June 1915- I have no hesita¬ 
tion whatever in deciding against the 
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Appellants on the first point urged 
before us by the learned Vakil. 

The other point is equally without 
merit. It has been found by the 
Courts below that the instalment bond 
was executed in order to secure to the 
Plaintiff the payment of rent that had 
already accrued due to the Plaintiff. 
In my opinion, the benefit to the 
family is apparent on the face of the 
transaction. They were liable for a 
large sum of money, and the Plaintiff 
agreed to accept payment by easy 
instalments spread over twelve years. 

The appeal must be dismissed with 
costs. 

Macpherson, J.—I agree. 

Appeal dismissed. 
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Dawson Miller, C. J. and 
Mullick, j. 

Ram Lai Mandar —Appellant. 

V. 

Kuldip Harayan Tewari —Respond¬ 
ent. 

S. A. No. 793 of 1921, Decided on 15th 
August 1923, from the decision of D. J. 
Bhagalpur, D/- 2nd December 1920. 

B. T. Act, S, 87 — Ahando'iment requires com" 
plete cessation of interest —There can he aban¬ 
donment apart from S. 87. 

Where the tenant has granted a ueufmotuarV 
morigage but he has not parted with his entire 
intereit in the property, there is abundant 
authority for saying that the mere fact that he 
has granted a uiufruotuar> mortgage over the 
whole property does not in itself entitle the 
landlord to re-enter especially when be hae 
not left the village or abandoned his residence. 
Apart from S. 87 of the Bengal Tenancy Act 
there may be an abandonment of a holding but 
in such a case it mast be proved either that the 
tenant has transferred bis whole interest in the 
property and ceased to take any further interest 
therein, as for example by a sale of tbe whole 
property, or that he has abandoned tbe right 
to re-take possession in future or has either 
left the village without any intention of return¬ 
ing or done some other act which would clear¬ 
ly indicate that be no longer retained the sees 
reruperandi. (1899-19()0) 4 C. W N 49S • 
(1912-13) C. W. N, 802 Disk [P. 442 C. 1, 2.] 

S. M. Mullick'—for Appellant. 

J. Prasad —for Respondent. 

Facts. Certain recorded tenants 
of the landlord of two holdings exe¬ 
cuted usufructuary mortgage in 
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favour of plaintiff in the year 1916. 
About this time the landlords brought 
a suit for rent against the recorded 
tenants and put up the properties to 
sale, and after purchasing these pro¬ 
perties dispossessed the plaintiffs by 
force at the time of taking delivery of 
possession in pursuance of the sale. 

Plaintitfs consequently filed this 
suit in 1918 for a declaration as to the 
validity of the usufructuary mortgage, 
as to the illegality of their disposses¬ 
sion by the landlords, and as to the col¬ 
lusive nature of the rent suit. They 
also sought for the recovery of the 
actual possession of the land, 

Plaintiffs also pleaded that under 
S. 167 of the Bengal Tenancy Act 
the landlords were bound to annul 
the incumbrance within the prescribed 
time which they have failed to do and 
hence the landlords were not entitled 
to treat t^ e encrumbrance as void. 

The landlords denied the validity of 
the mortgage and the actual posses¬ 
sion of the mortgagees. They also 
pleaded that the encumbrances 
were annulled under S. ^ 67 of the 
Bengal Tenancy Act within one year 
of their getting the knowledge of the 
plaintiffs' encumbrance. The Court 
of first instance found all the issues 
in favour of the plaintiffs but the 
appellate Court found that there was 
abandonment by the tenants apart 
from S. 87 and hence the landlords 
were entitled to re-enter upon the 
property. The District Judge (the 
appellate Court) held that the plain¬ 
tiffs were in possession until dispos¬ 
sessed by the landlords and that the 
mortgage was a bona fide mortgage 
under which plaintiffs got possession, 
but that they did not pay rent for 
three years prior to the rent suit. 

Dawson Miller C. J.—[After stat¬ 
ing facts his Lordship continued ;—] 

The only question for consideration 
in this appeal is whether or not upon 
the facts found by the learned Dis¬ 
trict Judge he was entitled to arrive 
at the conclusion that there was an 
abandonment. In other words could 
he properly say, where the tenant of 
a non-transferable occupancy-holding 
has mortgaged bis holding under a 
usufructuary mortgage and has put 
the mortgagee in possession and there¬ 
after ceased to pay bis rent, although 


he has not left his residence in the 
villagfl, that the tenant has abandoned 
his holding. In support of this pro¬ 
position the case of Samujan v. Mun- 
sht Mahaton (1) was relied upon. That 
however, was a case where the raiyat 
had sold his non-transferable holding 
and was no longer in possession of 
the same and paid no rent and in such 
circumstances it was found that he had 
in fact abandoned the holding to his 
landlord. There is, however, to my 
mind, a great distinction between the 
case of an out and out sale where the 
tenant purports to transfer all the 
interest he has and the case of a usu¬ 
fructuary mortgage where the tenant 
at all events retains the equity of 
redemption and may within a short 
period of the execution of the mort* 
gage recover the property back by 
payment of the sum advanced. The 
case of Monohar Pal v. Ancmto Moyee 
Dassee (2), decided by the Calcutta 
High Court, was also relied upon by 
the respondents in support of the 
learned District Judge’s decision. 
The facts of that case were cer¬ 
tainly more similar to the facts 
found in the present case. That was an 
appeal from an appellate decree. The 
question was whetner the Lower Appel¬ 
late Court was entitled, upon the facts 
proved before it, to arrive at the con¬ 
clusion that the tenant had in fact 
abandoned his holding. The facts 
proved were that a usufructuary 
mortgage had been granted by the 
tenants for a certain number of years. 
The mortgagees had continued in 
possession of the land through their 
burgadar, even after the expiry of the 
term, and the ^aiyat had left the 
village and no longer lived there and 
had in fact cut off ail connection with 
the holding. The Judge of the first 
Appellate Court, upon these findings, 
arrived at the conclusion that there 
had been an abandonment and the 
High Court in second appeal refused 
to disturb that finding. It was pointed 
out in that case that S. 87 of the 
Bengal Tenancy Act was not exhaus¬ 
tive as to the rights of the landlord 
in the case of abandonment, that it 
only provided for the rights of the 

(1) [1900] 4 aW.N. 4^ 

(2) [1913117 C.W.N. 802. 
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landlord under the particular circum¬ 
stances referred to in that section but 
that if in fact there was an absolute 
abandonment of the holding, apart 
altogether from that section, then no 
doubt the landlord was entitled to 
re-enter and annul incumbrances such 
as that granted in that case. I he 
Court pointed out that the question 
for determination was largely and 
principally a question of fact and one 
on which the opinion of the Lower 
Appellate Court must carry consider¬ 
able weight when the matter comes 
before a higher tribunal on second 
appeal, and as there was a dehnite 
finding that the tenant no longer 
lived in the village and further that, 
he had not got any connection with 
the jote in suit, which meant in the 
opinion of the Court that his interest 
in the jote had ceased, the Court 
came to the conclusion that it 

could not disturb the finding of raCo. 

It seems to me that in the present 
case the facts are entirely different. 
The tenant, it is true, has granted a 
usufructuary mortgage but he has not 
parted with his en^hre interest m the 
property and there is abundant 

authority for saying that the mere 
fact that he has granted a usufruc¬ 
tuary mortgage over the whole pro¬ 
perty does not in itself entitle the 
landlords to re-enter. He has not in 
'this case left the village or abandoned 
his residence. He still resides there 
and although he has not paid the rent 
it does not seem to me that the facts 
established in this case are sumcient 
to entitle the Court to arrive at the 
conclusion that, as a matter of law, 
there has been an abanc^nment of the 
holding. The learned District Judge 
in dealing with the facts after point¬ 
ing out that it was the plaintiffs case 
on the evjdence that the tenants, even 
after the mortgage, still continued to 
cultivate a portion of the land and 
that it was the defendants’ case upon 
their pleadings aod their evidence that 
the tenants had all along been in 
possession and the marfcgagees never 
had been in possession, nererthelesa 

arrived at a finding of fact that the 
mortgagees had been in possession of 
the whole property from the time of 
their mortgage and that no portion of 
u had beercultivated by any of the 


tenants. I am not sure how far he 
was entitled to arrive at a conclusion 
of fact which was not the case made 
in the evidence either by the plaintiffs 
or by the defendants and his findings 
on that question are not definite 
although I have no doubt he intended 
to arrive at the conclusion that the 
whole of the property was cultivated 
by the mortgagees after the execution 
of the mortgage bond. He gave 
reasons for supposing that this was 
probably the truth of the matter. It 
is, however, not necessary to consider 
that question further because, in my 
opinion, there was no evidence upon 
which he cjuld properly come to the 
conclusion that there had been an 
abandonment in this case. I agree 
that, apart from S. 87 of the Bengal 
Tenancy Act, there _ may be an 
abandonment of a holding but T con¬ 
sider that in such a case it must be 
proved either that the tenant ha&, 
transferred his whole interest in the 
property and ceased to take any 
further interest therein, as for ex¬ 
ample by a sale of the whole property, 
or that he his abandoned the right to 
retake possession in future or has 
either loft the village without any 
intention of returning or done some 
other act which would clearly indicate 
that he no longer retained the spe^ 
recupercindi. In the present case the 
fact that he had mortgaged the pro¬ 
perty under a usufructuary mortgage 
and had given entire pessession to the 
mortgagees continuing himself to 
remain in the same village to my 
mind affords in itself no evidence 
from which it can be inferred that he 
had entirely abandoned his rights in 
the property and had no intention of 
even redeeming the mortgage and 
retaking possession. The result, 
therefore, is that the learned District 
Judge’s finding on this point cannot, 
in my opinion, stand. 

The learned District Judge having 
decided the case in favour of the 
defendants upon the point which I 
have just mentioned did not proceed 
to consider the question of fact raised 
by issue No. 12, namely, whether ti^ 
incumbrance had been duly annulled* 
It was the defendants’ case that the 
provisions of S. 167 of the Aot 
had been complied with. Whether 
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they had or had not depended upon 
questions of fact, these facts were 
not considered by the learned District 
Judge. It will be necessary, there¬ 
fore, before this case can be finally 
disposed of, that a finding should be 
arrived at upon that question. The 
result will be that the decree of the 
learned District Judge dismissing the 
suit will be set aside and the case 
will be remanded to him to try that 
part of issue No. 12, upon the facts, 
which relates to the question of whe¬ 
ther the incumbrance had been duly 
annulled or not. There may have 
been other issues which were material 
to the decision of the case which 
were not considered by the learned 
District Judge but they have not been 
brought to our attention. If there 
are any such issues then the parties 
will be entitled to raise them before 
the learned District Judge on remand. 
We think that the plaintiffs are entitl¬ 
ed to the costs of the appeal to this 
Court. The costs of the trial Court 
and of the appeal to the District 
Judge will abide the ultimate result 
of the suit. 

MuUick, J.—I agree. 

Case remanded. 
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Dawson Miller, C. J. and 
Mullick, j. 

Kdmaluddin Ahmad — Plaintiff — 
Appellant. 

T. 

Ramanand Singh and another—'Qe- 
fendant—Respondents. 

L. P. A. No. 24 of 1922, Decided on 
13th August 1923. from the decision of 
Adami J., D/- 20th June 1922. 

(o) B. T. Actf S. lOS^Presumption does not 
apply to decision of A, 8. 0. 

Under S. 103 B of the Act the preaump- 
tioa applies only to the actual entries in the 
record of rights as finally publiihed and not 
to the decision of the Ajuistant Settlement 
Officer as if it formed part of the record, 

IP. 444 O. 2] 

(6) B. T.Act, 8s, llSt SO and lOe-^Presump- 
tion under 8. 60 ceases o'oing to 8 ,116 when 
particulars under 8, 102 are mentioned. 

The presumption arising under S. 50 only 
ceases to apply by reason of section 115 when 
the particulars required by the order of the 
Local OoTernmeat directing the survey and 


record of rights to be prepared have been in 
fad recorded. As a rule the order would 
require the particulars mentioned in S. 102, as 
to whether the tenure is permanent or not and 
as to whether the rent of a tenure is liable to 
enhancement or not, to be recorded. (P 445 C 1] 

(c) Record of-rights—B. T. Act—Entry as 
tenure holders does not indicate permxnency 
of tenure or fxit i/ of rent . 

It would not be right to presume that the 
entry, that certain persons were tenure holders 
in the record,of-rights, meant to record any. 
thing more than was actually recorded and 
where the questfon is left open a« to whether 
tenants are permanent tenure holders or whe- 
her the rent is liable to enhancement or not, 
there is nothing in the record itself from 
which the^e facts would be inferred and 
certainly nothing which would create any 
presumption of their existence, [P. 445 C. 1] 

Sultan Ahmad and S. M. Tahir —for 
Appellant. 

S, M, Mullick, S. Palit and /. 
Prasad —for Respondents. 

Dawson-Miller, C. J.—The suit 
out of which this appeal arises was 
instituted before the Munsif at 
Monghyr in July 1919 by the Plain¬ 
tiffs as landlords claiming under S. 
7 of the Bengal Tenancy Act an en¬ 
hancement of the rent of their 
tenants, the Defendants, who held as 
tenures under them 20 bighas 7 cot- 
tabs 12 dhurs of land. The question 
for determination in the suit was 
whether the Defendants held at a 
fixed rent or whether their renfc was 
liable to enhancement. It was pro¬ 
ved by evidence at the trial and in 
fact it is admitted in the plaint that 
the Defendants had held for the last 
20 years and more at the same rental, 
namely, Rs. 34-5-6 which included 
Rs. 1-0-6 as cess, the actual rent be¬ 
ing Rs. 33-5-0. Recently the cess has 
been increased to Rs. 8 odd. In these 
circumstances the Defendants relied 
upon the presumption under S. 50, 
cl. (2) of the Bengal Tenancy Act 
which provides that **if it is proved 
in any suit or other proceeding under 
this Act that either a tenure-holder 
or raiyat and his predecessors-in in¬ 
terest have held at a rent or rate of 
rent which has not been changed 
during the 20 years immediately be¬ 
fore the institution of the suit or 
proceeding, it shall be presumed 
until the contrary is shown that they 
have held at that rent or rate of rent 
from the time of the Permanent Set¬ 
tlement.” If that were all then there 
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can be no doubt upon the facts found 
in this case that the Defendants were 
entitled to the benefit of the presump¬ 
tion under that section. By S. 115 of 
the Act, however, it is provided that 
“when the particulars mentioned in 
S. 102, cl. {h) have been recorded under 
this Chapter ii respect of any 
tenancy, the presumption under S. 50 
shall not thereafter apply to that 
tenancy” The Plaintitfs contended 
that in the circumstanced of this case 
the particulars mentioned in S 102 
had been recorded under Chap. X of 
which that section and S. 115 formed 
part and therefore that the presump¬ 
tion arisin? under S. 50 no longer 
applied. The question for determina¬ 
tion really depends upon whether the 
particulars mentioned in S. 102 have 
or have not been recorded as therein 
provided. S. 102 provides that “when 
an order is made under S. 101, the 
particulars to be recorded shall be 
specified in the order, and may in¬ 
clude either without or in addition to 
other particulars, some or all of the 
following, namely: — 

(а) the name of each tenant or oc¬ 
cupant: 

(б) the class to which each tenant 
belongs, that is to say, whether he is 
a tenure-holder, raiyat holding at 
fixed rates, settled raiyat, occupancy 
raiyat, non occupancy raiyat or 
under-raiyat. and if he is a tenure- 
holder, whether he is a permanent 
tenure-holder or not, and whether his 
rent is liable to enhancement during 
the continuance of his tenure.” It 
ought perhaos to be mentioned that 
Sec. 101 referred to in the section just 
quoted provides that the Loial Go¬ 
vernment may, in any case, make an 
order directing that a survey be made 
and resord of-rights prepared by a 
revenue officer in respect of the lands 
in any local area, estate or tenure or 
part thereof in certain cases and as a 
rule the order directing the recori-of- 
rights to be prepared would contain 
the particulars which ought to be re¬ 
corded and which are referred to in 
Sec. 102. What happened in the pre¬ 
sent case was that ’ when the record- 
of-rights was being prepared in the 
year 1903 there was a dispute under 
S. 103 A of the Bengal Tenancy Act, 
that is, after the draft record was 


published but before final publica¬ 
tion and the result of that dispute 
was that the Assistant Settlement 
Officer directed that the Defendants, 
the tenure-holders, should be entered 
in the record-of-rights as tenure- 
holders and nothing more. They 
were so entered and no entry was 
made as provided in S. 10.2 as to 
whether they were permanent tenure- 
holders or not or whether the rent 
was liable to enhancement during the 
coi-tinuance of the tenancy. The 
whole question was apparently left 
open. At all events the particulars 
referred to in S. 102 were not in fact 
entered in the record-of-rights. In 
the decision which was come to in 
that dispute under 3. 103 A the As¬ 
sistant Settlement Officer stated that 
there was no evidence of the rent be¬ 
ing fixed for ever and under the cir- 
cumst^inces he merely ordered 
Defendants’ name to be entered as 
tenure-holders. The learned Govern¬ 
ment Advocate who appears on be¬ 
half of the landlords Appellants in 
this case has asked us to say that the 
decision of the Assistant Settlement 
Officer ought to be regarded as a sub¬ 
stantive part of the record-of-rights 
and therefore the record-of-rights 
ought to read as if it stated that the 
Defendants were not in fact tenure 
holders at a fixed rate,and if that is so, 
then the presumption attaching to the 
record-of-rights under S. 103B ought 
to be applied equally to the decision 
of the Assistant Settlement Officer as 
if it formed part of the record. I am 
unable to take this view. Under 
S. 103B of the Act the presumption 
applies only to the actual entries in 
the record-of-rights as finally publish- 
and not to any thing eUe. Therefore 
it cannot be contended that there 
arises from the record itself any pre- 
s iraption beyond the fact that the 
defendants are tenure-holders. In 
fact the reason why no further parti¬ 
culars were given was that before the 
Assistant Settlement Officer no evi¬ 
dence was given which would enable 
him to come to a decision upon this 
question. 

On behalf of the Appellants it has 
been contended, however, that under 
S. 115 the moment the record-of-rights 
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has been prepared and any of the 
particulars mentioned in S. lO'i en¬ 
tered therein, the presumption 
arising under S. 50 ceases to apply* 

Tn my opinion the presumption arising 
under S. 50 only ceases to apply by 
reason of S. 115 when the particulars 
required by the 0 !*d©r of the Local 
Government directing the survey and 
record-of-rights to be prepared have 
been in fact recorded. As a rule, as 
already stated, the order would re¬ 
quire the particulars mentioned in 
S. 102, as to whether the tenure is 
permanent or not and as to whether 

I the rent of a tenure is liable to en¬ 
hancement or not, to be recorded. In 
the present case they were not re- 
Icorded and the Appellants who rely 
lupon S. 115 coupled with S. 102 have 
failed to satisfy the Court that the 
particulars required in the present 
case were in fact recorded Indeed 
the order made by the Local Govern¬ 
ment has not been produced but it 
seems to me that it is impossible for 
the Appellants to prove that the par¬ 
ticulars required to be recorded under 
that order have in fact been so re¬ 
corded until that is proved and what 
the order contained and what the 
particulars required were. In this 
state of affairs it seems to me that 
the Appellants’ case upon this part of 
the appeal must fail and that the pre¬ 
sumption arising under S. 50 of the 
Bengal Tenancy Act has not under 
the circumstances of this case ceased 

to apply. 

The next point which was urged on 
behalf of the Appellants was tiat 
where an entry is made in the recori- 
of rights that the Defendants were 
tenure-holders and nothing else, it 
ought to be presumed that they are 
not either permanent tenure-holders 
Of tenure-holders ac fixed rates. In 
my opinion it would not be right to 
presume that the entry in the record- 
of-rights meant to record anything 
more than was actually recorded, and 
where the question is left open as to 
whether they are permanent 
holders or whether the rent is liable 
to enhancement or not it seems to 
me that there is nothing in the re¬ 
cord itself from which these facts 
could be inferred and certainly no¬ 


thing which would create any pre-j 
sumption of their existence. I 

It was further contended that in the 
present case although the rental may 
for the last twenty years have been 
the same there is some evidence to 
show that shortly before that period 
the rental was somewhat different and 
therefore that the presumption arising 
under S. 50 had been rebutted. The 
facts in connection with this matter 
have been stated at length by the 
learned Munsif of the trial Court who 
found in favour of the Defendants 
that they were tenure-holders at a 
fixed rate and dismissed the suit. 

The Subordinate Judge on appeal 
took the view that the presumption 
arising under 3. 50 did not apply and 
he granted a decree for enhancement 

of rent. , 

On second appeal to this Court the 

learned Judge who heard the appeal 
set aside the decision of the Subordi¬ 
nate Judge and restored that of the 
Munsif. From that decision the 
present appeal is brought under the 
Letters Patent. 

The facts which were found by the 
Munsif were not dissented from by the 
Subordinate Judge and it has not been 
sugge'*ted to us in this appeal to-day 
that those facts are not accurate. 
They may therefore be taken as re¬ 
presenting the true state of affairs. 
For the last 20 year-* and a little more 
it is clearly proved that the rent was 
Rs. 33-5-0 Rent suits have been 
brought, in some cases they included 
cess and in some they did not, the 
cess till recently was Rs. 1-0-6. 
Wuere that wis included in the rent 
suits the rent recoverable was 
Rs. 34-5-fi, where that was not iu- 
cluled the amount recovered was 
Rs. 31-5-0 but in one case which was 
heard in the year 189^ the rent re- 
cove'^ed was Rs. 33-4-17H dams. J^ or 
all practical purposes it miy be called 

Rs. 33“5”0. 

There is nothing to ohow whether 
that included cess at that time pay¬ 
able or whether it did not and m these 
circumstances I think it may well be 
assumed that this rent was exclusive 
of cess. If the cess is added then 
there is practically no difference bet¬ 
ween the rent claimed and recovered 
on that occasion and the rent as now 
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recorded in the names of the defen¬ 
dants. The defendants therefore 
clearly established that not only for 
the last 20 years but for several years 
before, the rent they have paid has 
been the same rent as they are paying 
at the present moment. This point 
therefore raised by the Appellants 
also fails. The result is that the ap¬ 
peal is dismissed with costs. 

Mullick, J.—I agree. 

Appeal dismissed. 
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JWALA Prasad and Poster, JJ. 

J^agesktcar Bux Rai —Appellant. 

V. 

Biseshwar Datjal Singh —Respondent. 

P. A. 48 of 1923, Decided on 4th 
December 1923, from the order of Rub. 
J. Palamau, D/-Hth January 1923. 

(а) Cirilp. C.. 0 9 R. 13—Barden of pro. 
ving fi ant of due service U on applicant. 

Order 9 rule 13 requires the applicant to 
satisfy -h^t ^.be suiuiuons was not “ duly 
served’* and the onus is therefore upo^i the 
applicant. 1^ ^ 

(б) Practice—New point of law can betaken 
if no farther evidence is necessary. 

Although a point of law may be taken in 
appeal for the first time yet it is subject to the 
well recognize I rule that the evidence on the 
record is complete and no further evidence is 
necessary to substantiate the point. IP 447 C 1] 
% (c) Civil P.C., 0. 6 R. I"!—Where affixing 
is made impoisible by defendant by retaining 
copy of summons omission to affix does not 
vitiate due service. 

Where the defendant by bis conduct render¬ 
ed it impossible to have the copies affixed on 
the house he cannot be permitted to take 
advantage of his own wrong anJ to plead that 
the omission to affix rendered the service 
invalid. [P 448 C Ij 

C. C. Das, S. C. De and l^awal 
Kishore Prasad —for Appellant. 

Parmeshwar Dayal for D.P. Sinha'^ 
for Respondent. 

Facts —Plaintiff got an ex.parte 
decree against the defendant which he 
tried to set aside on the following 
grounds:— 

(1) That the petitioner had no 
.knowledge of the institution of the 
suit by the opposite party, nor did he 
receive any summons in the suit nor 
did any peon go to him with the 
summons ; and 
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(2) that the opposite party by tak¬ 
ing eurrepetitious proceedings fraudu¬ 
lently and cunningly obtained the 
ex.parte decree which caused serious 
loss to the petitioner. 

These allegations were denied cate¬ 
gorically by the plaintiff who alleged 
that the defendant had full knowledge 
of the suit but did not attend the 
Court. He also alleged that the defen¬ 
dant was duly served. 

The peon who was examined on 
behalf of the plain tiff deposed that the 
summons was handed over the defen¬ 
dant who refused to acknowledge its 
receipt. The trial Court believed the 
story of the plaintiff and dismissed 
the application of the defendant. 

Jwala Praaad J.—[After stating 
facts His Lordship dealt with the con¬ 
tention that defendant had no know¬ 
ledge and hnding against the defen¬ 
dant proceeded : — 

The learned Counsel on behalf of 
the appellant, however, contends that 
the determination of that issue does 
not settle the case, inasmuch as upon 
the facts elicited during the trial of 
the case it is apparent that the sum¬ 
mons was not “ duly served ”, and 
consequently it is urged that the 
appellant is entitled to have the 
decree set aside under Order IX, rule 
13, of the Civil Procedure ^^ode. That 
rule lays down that an ex.pnrle decree 
shall be set aside upon the defendant 
(L) satisfying the Court that the ‘sum¬ 
mons was not duly served ” or (2) 
“ that he was prevented by any 
sutficient cause from appearing when 
the suit was called on for hearing.” 
The latter ground has been concluded 
by the finding of the Court below 
referred to above which we have 
accepted as a correct finding. 

The question now raised for the 
first time before us by the appellant 
is therefore confined to the first 
ground. We have now to see whether 
the defendant has satisfied the Court 
that the summons was not “duly 
served ”. To appreciate this ground 
on behalf of the appellant the learned 
Counsel for the appellant has referred 
to the provisions contained in Order 
5, rule 17, of the Civil Procedure 
Code. It is said that after the defen¬ 
dant refused to sign the receipt of the 
summons it was incumbent on the 
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peon to “ affix a copy of the summons 
on the outer door or some other con¬ 
spicuous part of the house in which 
the defendant ordinarily resides or 
carries on buisness, etc'' The learned 
Counsel says that as the peon does 
not say that he affixed a copy of the 
summons upon the house of the defen¬ 
dant the summons was not “ duly 
serred.” 

Order 9, rule 13, requires the appli¬ 
cant to satisfy that the summons was 
not “ duly served ”, and the onus is 
therefore upon the appellant. It was 
therefore for the appellant to elicit 
from the peon, who has been examined 
on behalf of the respondent, as to 
whether he did or did not affix a copy 
of the summons on the house of the 
defendant as required by rule 17. No 
attempt seems to have been made by 
the appellant to substantiate this 
ground by evidence. The evidence 
offered by him on this point is nil. 
Although a point of law may be taken 
in appeal for the first time, yet it is 
subject to the well recognized rule 
that the evidence on the record is 
complete and no further evidence is 
necessary to substantiate the point. 
There is no evidence of the require¬ 
ment of rule L7 not havin? been com¬ 
plied with by the peon, it is therefor^ 
not open to the appellant to take this 
point in appeal for the first time. 

Assuming that the peon did not 
affix a copy of the summons on the 
house of the defendant, it is a ques¬ 
tion of grave doubt as to whether the 
personal service, ^uoh as in the p e- 
sent case, can b-"^ impunged as defec¬ 
tive and illegal on the ground of 
irregularity alleged by the appellant. 
Various authorities have been cited 
on both sides in this case in support 
of their respective contentions and 
these are Maruti v. Vithu (1), Rajen- 
dro Nath Sanyal v. Jan Meah (2), 
OopaldoB Qirdharilal v. Sayad Islu 
(3), Diwan Chand v. Parbati (4), 
Kassim Ebrahim Saleji v. Johurmull 
Khemka (5) and Kistler v. Tettmar (6). 
The cases referred to above only lead 


(1) 

L892 

16 Bom. 117. 

(2) 

18«9 

26 Cal. 101. 

(3) 

1918 

46 I. C. 277. 

(4) 

1918 

184 P.W.R. 1918. 

(5) 

1916 

43 Cal. 447. 

(6) 

1905 

1 K. B. 39. 


to the conclusion that there has been 
a sharp divergence of opinion upon 
the point raised. Stanyon, Additional 
Judicial Commissioner of Nagpur, in 
Gopaldas Girdharilal v. Sayad Islu (3) 
held that where tbe service of sum¬ 
mons has been by delivering or ten¬ 
dering of it to the defendant person¬ 
ally the service is complete, and no 
irregularity by the process-server or 
other ministerial Officer of the Court, 
such as the omission of the process- 
server to obtain the signature of the 
defendant, could undo it. He would 
support the view upon the maxim 
quod fieri non debet factum valet. 

Broadway, J., of tlie Punjab Chief 
Court, on the other hand, took a 
directly opposite view in the case of 
Diwan Chand v. Aft. Parbati (4). - 

The other cases are not v^^ry direct¬ 
ly on the point, but they seem to hold 
that the provisions relating to 
service of summons should be strictly 
complied with- 

Now, the mode of service of sum¬ 
mons has been prescribed by rules 10 
to 20 of Order 5 of the Civil Proce¬ 
dure Code. Rule 10 says: 

‘‘Service of the summons shall be 
made by delivering or tendering a 
copy thereof signed by the Judge or 
such officer as he appoints in this 
behalf, and sealed with the seal of the 
Court.” 

Rule 12 requires that so far as prac¬ 
ticable service shall he made on the 
defendant in person. Rule 16 re¬ 
quires that when the serving offic€r 
delivers or tenders a copy of the 
summons to the defendant personally 
he shall require Ihe signature of the 
defendant to whom the copy is so 
delivered or tendered to an acknow¬ 
ledgment of service endorsed on the 
original summons. Rule 17 requires 
that where the defendant or his agent 
refuses to sign the acknowledgment 
or the serving officer cannot find the 
defendant and there is no agent to ac¬ 
cept service of summons on his be¬ 
half, etc., he shall affix a copy of the 
summons on the outer door or some 
other conspicuous part of the house 
in which the defendant ordinarily 
resides or carries on business, etc. 

The summons; in this case was 
served by delivering a-copy of. the 
summons together with a copy of the 
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plaiat to the defendant personally 
(the defendant being personally known 
to the peon). The defendant refused 
to grant a receipt therefor, but re¬ 
tained the summons and the copy of 
the plaint. Therefore when the de¬ 
fendant took the summons on the 
plaint, the peon had no other copy to 
affix upon the outer door or other 
conspicuous part of the house. If 
the defendant had refused to take the 
summons and to sign ttie acknowledg¬ 
ment, in that case the peon would 
have had a copy of the plaint and the 
summons to be affixed upon the house 
of the defendant. The defendant by 
bis conduct rendered it impossible to 
have the copies affixed on the house 
and he cannot be permitted to take 
advantage of his own wrong and to 
plead that the omission rendered the 
service invalid. Now, under the Sup¬ 
reme Court rules in England “A writ 
is personally served by giving to, and 
leaving with, the defendant a copy of 
the writ and showing hitn the 
original, if within reasonable time he 
demands to see it.’* This is what was 
exactly done in the present case. The 
defendant was in his house and copies 
of the summons and the plaint were 
given to and left with him in his 
hands. Therefore the requirements 
of rule 17 were complied with. 

Even if there was any irregularity, 
I do not think that the substantial 
and direct service on the person of 
the defendant as is prescribed by rule 
10 of Order 5 is so vitiated as to hold 
that the summons was not *‘duly 
served”, and thus to entitle the de¬ 
fendant to have the ex parte decree 
set aside under Order 9, rule 13. 
We find that upon the report of the 
peon, the serving officer, the Court 
recorded an order that the summons 
on the defendant was personally serv¬ 
ed. This order was in accordance with 
R. 19 of O. 5 of the Civil Pro¬ 
cedure Code which requires that when 
summons is returned under rule 17 the 
Court shall satisfy itself by making 
such inquiry as it thinks fit and: 

“shall either declare that the sum¬ 
mons has been duly served or order 
such service as it thinks fit.” 

The report of the peon is very clear 
in its term to show what transpired 
and that report was accepted by the 


Court below as a full compliance 
with the requirements of the law. 
This shows that the summons was 
served in this particular case in ac¬ 
cordance with the practice prevailing 
in the Court below relating to per¬ 
sonal service. 

For all these reasons I am of opi¬ 
nion that upon the merits also the 
contention of the learned Counsel 
that the summons was not duly ser¬ 
ved must fail. The result is that the 
appeal is dismissed with costs. 

Foster, J.—I agree with the find¬ 
ings of fact which have been arrived 
at, but I am of opinion that the provi¬ 
sions of rules 17 and 19 of Order 5 of 
the Civil Procedure Code are not 
rigid. Where a defendant upon whom 
a summons has been served retains 
the copy that is put into his hands 
and refuses to give an acknowledg¬ 
ment, he makes it impossible for the 
peon to affix that copy to tbe house. 
The alternative would be that in an¬ 
ticipation of such contumacious con¬ 
duct on the part of the defendant 
there should be sent out in every case 
a spare copj for affixing to the house 
and for complying with the provisions 
of rule 17, That I do not think was 
ever intended to be a rule of proce" 
‘dure. The difficulty was, in fact, 
foreseen when the present Civil Pro¬ 
cedure Code was being prepared and 
it was suggested at that time that a 
proviso should be added the purport of 
which was that where the defendant 
or his agetit refuses to sign the ac¬ 
knowledgment and retains the copy 
of the summons delivered to him, the 
Court may direct that the summons 
shall be deemed to have been duly 
served. That proposal was not, how¬ 
ever, adopted, and the only conclusion 
I can gather is that the high authori¬ 
ties who superintended the drafting 
of the Code regarded it as unneces¬ 
sary; and it appears to me to be by no 
means a strained interpretation of the 
law to consider that rule 19 enables a 
Court, in such circumstances as I am 
referring to, to declare that the sum¬ 
mons has been duly served, after hold¬ 
ing that this mode of service shall 
suffice. Holding this view, I agree 
that the appeal should be dismissed. 

Appeal dismissed. 
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1984 Patna 440. 

Das and Boss. jj. 

Kamakahya Narain Singh —PlaintiEf- 

Appellanfe 

V. 

Sura) Nath Miata and others —Defend* 
ants-BeBpoDdents. 

A S. No. 1469 of 1921, decided on 
4tb Jannary, 1924, from a deoision of J.C., 
Ohota Nagpnr, dated 6tb May. 1921. 

Chota Nagpur Tenancy Act, 8. li^Limitation 
■ for annuiZin^ sZarZs from date of the auit~~’Resump- 
4ion occurs on unequivocal demand for re-entry — 
6u6-Zonncy bf/ successor de faoto is covered bj/ the 
teetion. 

Limitation foe annulling oub-tenanoy under 
S. 14 starts from the date the suit to resome the 
tenure ie filed and not from the date of actual 
resumption. 

The word * resumption * does not mean in 8. 14 
actual re entry upon or aotual physical poseesaion 
of the tenure ner does it refer to the happening of 
an event entitling the landlord to resume the 
tenure. Resnmption means nothing more than 
an unequivocal demand for possession so as to 
operate as a final election by the landlord to 
re*6nter. The word ’sucoesaor' in 8. 14 inolodes a 
successor ds facto. Sub-tenancy created by a 
successor de facto is one contemplated under 8. 14. 
{P. 460. Cs. 1 and 9.J 

Sultan Ahmad —fo;* Appellant. 

Bankim Chandra De —for Beepondents. 

Das J. :—We are oonoerned in tbis 
litigation with 7’68 acres and 8’57 acres 
of lands lying in MauzaObepa Kalan vpbich 
admittedly was tbe Jaigir of Brijbbukan 
and bis male descendants. BrijbhukaD 
was succeeded by his son Seodayal, who 
died io 1859. Seodayal was succeeded by 
' bis widow Brijraj Kuari who it appears 
was allowed to remain in posseseion of tbe 
whole Mauza by tbeBamgarh Baj up to tbe 
time of ber death which occurred some time 
in 1895. Upon ber death one Udai Natb 
took possession of the mauza. In 1896 tbe 
Baj instituted a suit for resumption of tbe 
Mauza as against Udai Nath. It appears 
that Udai Natb died some time in 1896 and 
tbe suit abated upon bis death. Upon tbe 
death of Udai Natb his* widow Banjit 
Kuari took posfession of the Mauza. The 
Baj instituted another suit against Banjit 
Kuari but it was dismissed on tbe ground 
that tbe previous suit having abated against 
her husband tbe Baj was not competent to 
institute a suit against ber. It appears 
that upon tbe death of Banjit Kuari a 
nephew of Udai Nath took possession of tbe 
village in 1907. Tbe Bai thereupon insti- 

1994 P/57 A 68 


tuted a suit against Udai Nath's nephew 
and on the 12th January, 1914. it got a 
decree as against tbe defendant in that 
suit. On the 2l9t of June 1915 the Raj 
took possession of the Mauza. The disput¬ 
ed lands have all along been in tbe 
possession of tbe defendants ; and, having 
resumed what tbe Raj claims to be a 
resumable tenure, tbe Raj instituted a suit 
on tbe 20th of August, 1919, as against tbe 
defendants for kbas possession of the 
disputed lands. The plaiotitl's case was 
that ao uodertenure was created in favour 
of the defendants by either Brijbbukan or 
Seodayal and that upon the resumption 
of the tenure tbe uodertenure came to an 
epd and that the Raj became entitled to 
recover possessiou of tbe disputed lands. 
The defendants’ case was that tbe disputed 
lands were settled with them by the 
Raj and that the settlement was confirmed 
by Udai Nath and that the defendant's 
were the tenants of Udai Nath and 
that the suit against them is barred by 
limitation. Both tbe Courts have dismissed 
the plaintiff’s suit on the ground that 
that it is barred by lapse of time. Tbe 
only questioD which we have to consider 
in this appeal is whether, having regard 
to the lapse of time, tbe plaintiff is now 
entitled to recover posseseion of the dis¬ 
puted lands. 

Section 14 of tbe Chota Nagpur Tenancy 
Act upon which the plaintiff relies is as 
follows :— ‘ Upon the resumption of a re- 
sumable tenure, every lien, sub-tenanoy, 
easement or other right or interest created, 
without tbe coneeot or permission of tbe 
grantor or bis successor in interest, by tbe 
grantee or any of bis succet-sors. on tbe 
tenure or in limitation of bis own interest 
therein, shall be deemed to be annulled.” 
Then certain exceptions follow which it is 
unnecessary to consider in tbe present 
case. The question of limitation arises in 
this way. The defendants assert that the 
tenure itself came to an end ccitaialy' in. 
1895 if not in 1859 and that tho R .j becami^ 
entitled to resume this resumablo tenure 
certainly in 1895 if not in 1659, and they 
say that they have been in posbessicn 
without any title whatever certainly since 
1895 and have acquired a title by lapse of 
time. Tbe plaintiff on tbe o.ber hand 
asserts that though be may have been 
entitled to resume tbe tenure in 1895 
he altogether denies that having regard 
to the compromise he was entitled to resumo 
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(be tenure in 1859 and time as against the 
defendants did nob begin to run until the 
actual resamption of the resumable tenure 
by tbe Kaj which event, according to the 
plaintid, happened on the 2l3b of June, 
1915 : and he contends that no question of 
limitation arises as he brought the suit 
within 12 years from the date of the actual 
resumption of the resumable tenure. 

Two questions arise upon the arguments 
that have been advanced by the parties : 
fint, what meaning are we to attach to the 
word ' resumption ” occurring in section 14 
of tbe Cbota Nagpur Tenancy Act; and, 
secondly, whether it can be said that an 
interest was created in favour of tbe defend¬ 
ants by the grantee of the tenure or any 
of the successors of the grantee. 

The second question is a short one and 
may bo disposed of at once. The defendants 
themselves rely upon a title created in their 
favour by Udai Nath. Udai Nath was 
undoubtedly in possession of tbe tenure 
and in bis view rightfully in possession 
thereof. The defendants have all along 
claimed that they were in possession of a 
sub'tenancy properly oreated in their favour 
by Udai Nath who, according to them, 
was tbe successor of tbe original grantee. 
This being tbe case of tbe defendants, they 
ought not to complain if they are not put 
in a better position than if they were what 
they pretend. In my opinion the word 
' successor’' in section 14 of tbe Act means 
.not only a euooeseor de. jure but also a 
successor de facto. That being so, I must 
.bold, upon tbe case of the defendants them- 
selves, that an interest was created in their 
favour by the successor in interest of the 
original grantee and section 14 of the 
Cbota Nagpur Tenancy Act will apply 
-provided the suit has been brought within 
time. 

This brings me to tbe question of limita¬ 
tion and tbe decision of this question must 
depend upon the meaning of the word 
resumption ” in section 14 of tbe Ghota 
Nngpur Tenancy Act. The extreme argu¬ 
ment on behalf of tbe plaintiff ie 

that resumption means actual re-entry 
upon the tenure and that as that 
re-entry took place on the 2l8t June, 
1915, his suit, brought on tbe 20tb 
August, 1919, ie well within time. Tbe 
extreme argument on behalf of the defend- 
•DtB is that "resumption” means the 
happening of an event entitling tbe landlord 
fco reeame the tenure and tbe contention 


ia that as that event happened in 1895, 
tbe suit is clearly barred by limitation, 
1 am unable to accept tbe extreme 
contention put forward on behalf of tbe 
defendants. In my opinion 'resumption' 
means an entry upon the land; and the 
problem for our investigation is whether 
re-entry is equivalent to actual physical 
possession of the land. An alternative 
argument was suggested by Mr. 6. 0. De 
and it is this : that re-entry is equivalent 
to insiitation of proceedings with a view to 
resume tbe land and he contends that as 
tbe suit for resumption was brought in 
1896 time began to run in favour of tbe 
defendants from that year. In my opinion 
this argument is entitled to succeed. As 
I understand tbe position, resumption is 
nothing more than an unequivocal demand 
for possession so as to operate as a final 
election by tbe landlord to re-enter. 
Although tbe event which entitled the 
plaintiff to resume tbe tenure bad happened, 
it was not obligatory on tbe plaintiff to 
resume the tenure. He might indeed have 
resumed it or have made a fresh grant to 
tbe person actually in possession of the 
tenure or have allowed the defendants to 
remain in possession of tbe disputed lands 
paying a rent for tbe game to him. It was 
therefore necessary for tbe plair^tiff to re¬ 
sume tbe tenure before be could be heard to 
say that tbe interest of tbe defendants 
has been annulled. Until tbe final election 
to resume the tenure was made, the defend- 
ante were entitled to say that they were 
in possession of an interest; in tbe disputed 
lands by virtue of transaction oreated in 
their favour by one against whom no 
action bad been taken by tbe plaintiff and 
as such they were entitled to remain in pos¬ 
session of that interest. I think therefore 
that ' resumption ’ means an unequivocal 
demand for possession which operates 
as a final election by the landlord to re¬ 
enter upon tbe land. This unequivocal 
demand for possession took place in 1895 
and operated, in my opinion, as a resump¬ 
tion of tbe tenure. Tbe present suit having 
been brought more than twelve years from 
tbe date of the unequivocal demand for 
possession, is clearly barred by limitation. 

I would dismiss this appeal with costs. 

Ross, J. :—I agree. 

Appeal dismi&ied. 

» ♦ ♦ ♦ 
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* ’* 1924 Patna 461. 

Das AMD Boss. jj. 

Apama Debt and another —Appeilante 

V. 

Shri Skri Shiva Prasad Singh —BespoD- 
dent, 

F. A. No. 54 o( 1921, decided on the 8tb 
Febraary, 1924, from the deoisioo of Sub- 
Judge, Dhanbad, .dated 20feb Jaouary, 
1921. 

Impartible estate—‘Rent unrealised or realised ts 
produce and is not neceesnrt^p accretion. 

The produce of au impartible estate does not 
neoesaacily belong to aud form au aooretioD to the 
origioal property. Beet nbiob baa beoome due 
until death of bolder is produce of the impartible 
estate whether that produce has actually come into 
the baods of the owner or not. There is no distinc¬ 
tion between realised rent and unrealised rent in 
this respect Bent is deemed to accrue from day 
to day and to be apportionable accordingly, but to 
be payable on the days appointed tor the payment 
thereof. 

K. P. Jayaswal, S. M. Gupta and B. N. 
Milter —for Appellants. 

Naresh Chandra Sinha and Achalendra 
Nath Das —for Bespondent. 

Das, J.:—The only question in this 
appeal ie whether the plaintiff is entitled to 
that portion of the rent which accrued due 
in the life time of the Baja of Jheria. The 
late Baja died on the 16th March, 1916, 
leaving three widows and the present 
plaintiff who succeeded to the estate by 
right of survivorship. It has been held by 
the Judicial Committee that the produce 
of an impartible estate does not necessarily 
belong to and form an accretion to the 
original property. In this case we have no 
evidence that the late Raja treated the 
produce of the estate as an accretion to the 
estate. That being so prima facie the 
plaintiff is not entitled to rent which 
accrued due in the life time of the late Baja. 

It was, however, contended on behalf of 
the respondent that unrealised rents cannot 
be regarded as a self-acquisition ae they 
still adhere to the estate. I am unable to 
accede to this argument. Bent which has 
become due is produce of the impartible 
estate whether that produce has actually 
come into the hands of the owner or not. 
1 can make no dietinetion between realised 
rent and unrealised rent in this respect. 

It was next contended that the defend¬ 
ants paid some of the arrears and thereby 
aoknowledged the plaintiff's title to recover 


these arrears. There is no substance in this 
argument. The rent receipt Ex. A, no 
doubt, shows that certain rent paid by the 
defendants was appropriated by the plaintiff 
but this does not establish that the defend- 
aots acknowledged the right of the plaint¬ 
iff to collect the arrears. Even if they 
did, that cannot take away their right to 
contend now upon the decision of the 
Judicial Committee that the plaintiff is not 
entitled to the arrears which accrued due 
in the life-time of the late Baja. 

Lastly it is contended that assuming 
that the plaintiff is nob entitled to rent up 
to and including the Asswin kisl 1322, be 
is, in any event, entitled to the Chazt kist 
1322. As I have said, the late Baja died 
on the 16tb March, 1916, which corre¬ 
sponds to the 24th Falgoon. 1322. The 
rent is payable in two kistSt Asswin and 
Chait. It is obvious that the plaintiff is 
not entitled to the 453u;tn kist 1322. Mr. 
Naresb Chandra Sinha’s contention is that 
rent does not accrue from day to day and 
that the Chait kist accrued due in Chait 
when the plaintiff succeeded to the estate. 
He accordingly argues that the plaintiff is 
entitled to the Chait kist of 1322. In my 
opinion this argument is not correct. 
Under section 36 of the Transfer of Pro¬ 
perty Act, rent upon the transfer of the 
interest of the person entitled to receive 
rent, is deemed as between the transferor 
and transferee to accrue from day to day 
and to be apportionable accordingly but- 
to be payable on the days appointed for 
the payment thereof. In other words, 
the Chait kist though payable in Chait 
must be deemed to accrue due from day to 
day and to be apportionable accordingly. 

The result is that the plaintiff is not 
entitled to any rent up to and including the 
24th Falgoon, 1322. The decree passed by 
the learned Subordinate Judge must be 
modified accordingly. The appellant is 
entitled to the general costs of the appeal 
but not to a bearing fee. 

Boss, J.I agree. 

Decree modified. 


453 BlRJNCHl 81NGH V. SARADO PRABAD MUKHBRJI (Jwala Prasad, J.) 1924 Patna 


^ * 1924 Patna 462. 

Jwala Prasad A^D Ross, JJ. 

Birinchi Singh —Appellant 

V. 

Sarado Prasad Mukherjt and others ■ 
Raapondente. 

S. A. No. 1044 of 1921. decided on 14tb 
August, 1923. from the deoision of District 
Judge, Bhagalpore, dated the 2nd March, 

1921. 

Civ, Pro, Code, O, 34, r. i—Forties. 

Where prior morigagee purobaeiog equity of 
tedemptioo after creation of eobsequoDt mortgage, 
hie own lien being kept alive, is not ® 

to the 0uit by subsequent mortgagee. Beld he can 
only redeem bnt not resist the possession without 
redeeming the auction-purchaser in execution of 
the decree in the suit by the subeeqaent mortgagee. 

IP. 46 J. c. a.) 

K. L. for Appellant. 

N. C. Sinha and S. C. Mofumdar—lor 
Respondents. 

Facts.— The plaintiff brought an action 
to recover possession of the property in 
dispute on the strength of his purchase at 

an auction*eal6 in 1917. 

One Ramal Misser had 10 kathas of land 

within the Municipality of Bhagalpore. He i 
and his sons are defendants second party in 
this case. He mortgaged the prpperty to 
Sarado Prasad, the defendant first party, 
on the 8bh January. 1900. This mortgage 
was satisfied and we are no longer concerned 

with it. 

Ramlal mortgaged the said property again 
to Sarado Prasad on the 14th December, 
1902. In 1912 Ramlal sold 4 kathas 
out of the aforesaid 10 kathas to Sarado 
Prasad for Rs. 400 which was found due 
to him upon his mortgage-bond. In the 
Bale-deed his right under the mortgage of 
the 14tb December, 1902, was kept alive 
and was not extinguished. In the mean¬ 
time, on the 20 h Juue, 1907, Ramlal 
mortgaged his entire 10 kathas to Chonilal 
Marwari and Chunital obtained a mortgage 
decree and put the iroperty to sale. The 
plaintiff Bi'iuolii Singh purchased this pro¬ 
perty at the RucUoD-salo beld in execution 
of the aforesaid mortgage. He, therefore, 
could not obtain possesfion of the property 
OD account of an objection having been 
raised by Sarado Prasad- He, therefore, 
instituted the present suit for recovery of 
poeseseion. 

Jwala Prasad, J.:— (Hie Lordship alter 
etatiog facta as set out above proceeded.] 


His contention now is that he has a right 
to redeem the mortgage of Sarado Prabad, 
dated the 14th December, 1902. The Courts 
below have beld that Cbunilal knew of the 
mortgage of Sarado Prasad, dated the 14th 
December, 1902, inasmuch as he was a 
party to the suit on the mortgage of Sarado 
Prasad lor the enlorcement of bis mortgage 
of the 8th June, 1907, and in that suit it 
was stated that Sarado Prasad had a second 
mortgage of the 14th December, 1902. 
Sarado Prasad should, therefore, have been 
made a party in the mortgage suit brought 
by Ohunllal. His rights, therefore, under 
the mortgage of the 14tb December, 1902, 
were not affected. He occupied two posi¬ 
tions, Arst, that of a mortgagee under bis 
mortgage of the 14th December. 1902, which 
was prior to the mortgage of Cbunilal in the 
enforcement of which the plaintiff pur¬ 
chased the property in question, and, second¬ 
ly, he was purchaser of the 4 kathas out of 
the 10 kathas under bis kabala of 1912. Hie 
right to redeem the mortgage of Cbunilal 
with respect to the 4 kathas purchased by 
him was. therefore, not extinguished. Chuni* 
lal had made Ramlal a party to hie suit, but 
Ramlal had lost all interest in the 4 kathas 
inasmuch as he had disposed of it in favour 
of Sarado Prasad. With respect to 4 kathas, 
therefore. Sarado Prasad was the owner 
thereof at the time when the mortgage suit 
oflCbunilal was brought. He was, therefore, 
interested in the redemption of Cbunilal’s 
mortgage and, not having been made a 
party, no opportunity was given to him to 
redeem. This view is supported by the 
oases of Hassanbhai v. Umaji I'D, Umes 
Chnnder Sarkar v. Zahur Fatima (2), Bet 
Bam V. Shadi Bam (3), and Parasram 
Sinqh V. Pandahi (4). The last mentioned 
case is the latest case on the subject being 
of February, 1922. 

Mr. Jha on behalf of the appellant relies 
on the Privy Council decision of the case of 
Ganpat Lal v. Bindbasini P>ashad Nara- 
yan Singh (5). Upon this decision be 
contends that the right of redemption, if 
any, possessed by Sarado PrnsHd defendant 
first party, was extiognished after the sale 
of the property in e.xocution of which the 
plaintiff had purchased it. fn that case the 
mortgage-decree was cb^aioed on foot of a 

(1) (1903) 98 Bom. 16^. 

(9) (?890) 18 Cal. 164 (P.C ), 

0) (1916) 40 All. 107 (P.C.). 

(4) 1999 All. 135. 

(5) (1920) 47 Gal. 924 (P.O ). 
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mortgage exeonted by the father of a joint 
Mitakshara family, bis sons having not been 
made parties. The mortgage-debt was 
admitted to be for family necessity and in 
fact the sons never disputed their liability 
either under the mortgage or the decree. 

The question, thereiore, for determioa- 
tion in that case was whether the interest 
of the SODS in the family property passed by 
the sale in execution of the mortgage-decree 
obtained against the father aione. In the 
oiroumstances of that case referred to above 
it was held that the sale of the property 
passed the interest of the sons also. That 
case was decided upon the principle of 
representation and it was upon that principle 
held that the son's right of redemption was 
extinguished with the extinction of the 
father’s right and that, uoless the sale was 
set aside upon fresh grounds, the sons could 
not resist the possession of the purchaser in 
execution of the mortgage-decree. 

Now, in the present case Sarado Prasad, 
defendant first party, is an out and out 
purchaser of the interest of Kamlal in the 
4 katha$ of the land in dispute. Sarado 
Prasad, therefore, could not represent him 
in the mortgage-suit brought by Chunilal. 
There was no question of representation 
and Sarado Prasad was, therefore, entitled 
to be made a party and thus to be given 
an opportunity to redeem the mortgage of 
Obunilal. 

The sale in the present case has not the 
effect of extinguishing the right of redhmp- 
tion of Sarado Prasad. Bis mortgage of 
1902 must remain alive until it is redeemed, 
for once a mortgage always a mortgage. 

In the case cited above, Parnsram Singh 
V. Pandohi (4), it is said that 

" all that the plaintit!fs fas in the present 
casbJ are entitled to is to get back their 
mortgage-money. After all, they are 
merely mortgagees and as such are liable to 
be redeemed by the owner of the property, 
that is, the mortgagor or whoever repre¬ 
sents him. Id this case the prior mort¬ 
gagees, the defendants, having acquired the 
equity of redemption, stand in the shoes of 
the mortgagor and are the owners of the 
property." 

This observation exactly applies to the 
present case where Sarado Prasad, being 
the prior mortgagee, purchased privately 
the equity of redemption of Kamlal with 
respect to 4 kathas of the land in dispute 
and became the owner thereof. 

Dr. Rashbehari Ohoab, in his book on the 


Law of Mortgage, at page 625. quotes from 
Jones in support of the proposition that it is 
obligatory on the part of the mortgagee to 
implead all persons interested in the equity 
of redemption in a suit based on his mort¬ 
gage. The important passage in the 
quotation from Jones is as follows :— 

" The sale vests the estate in the pur¬ 
chaser subject to redemption by the person 
interested in it, who was not ir.ade a party 
to the proceedings. Uis only remedy, 
howevrr, is to redeem, lie cantjob main¬ 
tain ejectment against the purchH-Br. He 
cannot have the sale set aside by interven¬ 
ing by petition in the foreclosure suit. His 
onlv right is the right of redemption.” 

This is a complete answer to the conten¬ 
tion of Mr. Jba that the auction sale in 
favour of the plaintiff vested the property 
in him freed from the mortgage in question 
and that Sarado Prasad ought to have 
brought a suit against the plttintiff and to 
have the sale set aside. Sarado Prasad 
need not have done any of these things. 
He is in possession of the property as 
owner thereof and his right of redemption 
is not lost and in spite of the purchase 
made by the plaintiff in execution of the 
mortgage-decree of Chunilal the right of 
redemption of Sarado Prasad is not lost. 
I, however, agree with Mr. Jba that Sarado 
Prasad has only a right of redemption and 
cannot resist the poe^^ession of the plaintiff 
unless he redeems the property. There¬ 
fore. in the present cat-e it is necessary to 
declare that the plaintiff will be entitled 
to get possession of the property unless the 
defendant first party redeems the plaintiff’s 
mortgage within three mouths of t he date 
when the amount due to the plaintiff on bis 
mortgage, in respect of the 4 kalhas which 
was purchased by the defeo'-ant first party 
under his private kabala, is ascertained in 
the Court below. It must bo mentioned 
that the defendant first party’s prior mort¬ 
gage of 1902 subsists only as a Iren over the 
4 kathas and with respect to the 6 kathas 
it has absolutely no effect, and that the de¬ 
fendant first party has no right to redeem 
the entire mortgage of the plaintiff so as to 
be subrogated to his position as mortgagee 
of the 10 kaikas. The defendant first 
party’s right is confined only to 4 kathas 
both as prior mortgagee under bis mortgage 
of 1902 and as purchaser under the private 
kabaUit and be has, therefore, to redeem a 
proportionate share of the mortgage-money 
dne for the 4 kaihat. He will, therefore* 
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remain in poseeasion of 4 kathas, the 
remaining 6 kdthas being in the possession 
of the plaintiff. 

With these remarks the appeal is dis¬ 
missed and the case will be sent back to 
the Mansif in order that he may determine 
the amount due to the plaintiff which the 
defendant first party has to pay in order to 

redeem his mortgage. 

In the oircamstaooes of the case, each 

party will bear his own costs. 

Ross, J. I agree. 

Appsal dismissed. Decree varied. 

* ‘ 1924 Patna 464. 

Dawson Millbr, ca.. and Foster, -i. 

KuJdip Sahay and others—^VPQ\\s.n^6 

V. 

Bam Bujhawan Mahto and others—"Res- 
pendents. 

F. A. No. 80 of 1921. decided on 15th 
January. 1924. from the decision of Sub- 
Judge, Patna, dated 22Qd December. 1920. 

(^) Hindu Law —Alienation—Dxils. 

U is well eeUbliobed tbac ibe pious obliRation 
apoD which the dootrioe of anteoedenoy is founded 
eiteoded to grandsons as woll as to sjos. [P. 466, 
0 . 1 .] 

(b; Hindu r,nw-Alienation—Legal necessity— 
Antecedent debts do not Und sons and grandsons 
only if they are illegal or immoral—Szortbi'ant 
ruinous rate of interest is not illegal or "immoral. 

It is only io oases where elemeots ol justifylog 
neoeesity or benefit are laoking that the doctrine 
of antecedent debt becomss important aod the nuly 
exceptions relievioc the poor aod grandsons from 
the plons obligation i‘C 0 where illegality or immor¬ 
ality is proved. It is now eetablisbed that the 
exception only exisis in cases where the debt was 
contracted for an illegal or immoral purpope or 
where the obligation arises from some illegal or 
immoral transaction. An exorbitant rate of in¬ 
terest raioous to the joint family should not be 
regarded as an imm'ral traoeaotion. [P. 456. 
O. 1 and r. 357, C. 1.] 

S. M. MuUick and Kailaspati —for 
Appellants. 

P. G. Manuk, S. N. Pnlit, S. Lai and 
Simla Gharan Sinka —for Respondents. 

Facts t —The facts in so far as they are 
material are as follows :—In January, 1903, 
tho late Hari Oharaa Mahto, the father of 
Ram Bujhawan Mahto, and grandfather of 
Ram Narain Prasad Mahto, the first and 
second defendants In this suit, purchased 
from one Mt. Bibi Eulsum a 5 annas 
mukarrari interest in Mausa Sabalpur 
Ohtpra in the Patna District in which 
Tillage Harieharan Mahto resided and bad 


certain proprietary rights. In order to pay 
the purchase price he borrowed a sum of 
Rs. 5.000 from Ghansharo Das and Prem- 
3 ukh Das repayable within six months and 
on the 12bh January, 1903, executed in 
their favour a mortgage of his ancestral 
property. The loan carried compound 
interest at 3 percent, per month with 
quarterly rests. The interest payable 
under that transaction was clearly exorbi¬ 
tant and about 18 months later, on the 
29th July. 1904. the mortgagor borrowed 
from Ohhedami Lai a sum of Rs. 8.000 
towards paying off the principal and inter¬ 
est on the mortgage. A few days later, 
on the 2nd August, 1904, the mortgage of 
the 12th January. 1903, wag discharged by 
a cash payment of Rs. 7.830 and B,hundi 
for Rs 1.600 drawn in favour of the mort¬ 
gagees In order to secure the loan of 
Rs, 8.000 advanced by Cbhedami Lai, 
Harieharan granted him a mortgage of bis 
ancestral property as well as the mukar- 
ran interest in Sabalpur Chipra. which he 
had purchased in 1903. Tho rats of 
interest stipulated in that bond, which is 
the subject of the present suit, was 1 per 
cent, per month compound interest with 
quarterly rests. The principal sum was 
repayable within three years. 

Ohhedami Lai, the mortgagee, dieil in 
January, 1908, leaving a widow and 5 
daughters but no male issue. The widow 
aod daughters by a family arrangement 
divided up the property smongat themselves 
in certain agreed shares. Some of them 
subsequently disposed of their interest to 
other parties. The plaintiffs are the 
successors in interest to the extent of 14 
annas out of 16 annas in the mortgage 
held by Cbhedami Lai and have brought 
the present suit to enforce the mortgage. 
The defendant No. 28. Mt. Bhagwat 
Kuer, one of the daughters of Cbhedami 
Lai. is interested in the remaining 2 annas 
share. The principal defendants are the 
son and grandson of Haricha-an Mahto, 
who died before the institution of the 
suit. The remaining defendants, except 
Mt Bhagwat Kuer, are puisne mortgagees 
or other persons alleged to have an interest 
in the equity of redemption. The suit was 
instituted on the 2l8t July, 1919, the 
amount then due together with interest 

being Rs. 27,509-14-9. 

Various issues were raised at the tnal. 
The learned Judge found that the mort¬ 
gages of 1903 and 1904 wore genuine 


^1984 Pal&a suldxp sahay v. ram bujhawan mahto (DawsoD Miller. 0. J.) 465 


dooaments executed for Qousideration, that 
there was no necessity to borrow under the 
earlier mortgage at the high rate stipulated, 
that the interest on the bond in suit of 
1904 was not high and that this stipul¬ 
ation did not amount to a penalty. He 
-further found that the family arrangement 
already referred to was genuine and that 
the plaintiffs had a right to sue. The 
main issue in the oase was formulated 
thus ; 

'whether the debt contracted under the 
bond in suit was for payment of an an- 
'teoedent debt which was for valid family 
legal necessity and benefit of the joint 
family ? Is the defendant bound to pay 
the debt ?” 

Upon tbs question thus raised he found 
that the earlier mortgage transaction of 
1903 carrying the high rate of interest was 
clearly ruinous to the joint family, that 
there was no necessity to purchase the 
mukarrari interest in Mauza Sabalpur 
Ohipra nor was the family benefited by it nor 
was it proved that any enquiry was made 
by the creditor as to the necessity of the 
loan under the earlier mortgage. On the 
question of antecedent debt justifying the 
mortgage transaction in suit be considered 
that the oase was governed by the decision 
of the Judicial Committee in Sahu. Ram 
Chandra v. Bhup Singh (1) on the ground 
that the debt although antecedently incur¬ 
red was not incurred wholly apart from the 
ownership of the joint estate. He accord¬ 
ingly held that the mortgage although 
binding upon the mukarrari properties, 
which were the self-acquired properties of 
the mortgagor, was not binding on the other 
properties mortgaged comprising the ances¬ 
tral family estate. It may be mentioned 
that at the date of the mortgage in suit the 
defendant No. 1 Kam Bbujawan Mahto, the 
son of the mortgagor, was alive. The 
grandson, Bam Narain Prasad Mahto, the 
defendant No. 2, was born subsequently. 

Dawson Miller, C. J.:—[After stating 
facta his Lordabip-prooeeded.] 

From this decision the plaintiffs have 
appealed and contend that the mortgage of 
1904^ is valid not only against the self- 
acquired property but also against the an¬ 
cestral property on the ground that it was 
executed by Hariobaran Mahto in order to 
pay off an antecedent debt, namely, the 
obligation incurred under the transaction of 


1903. They rely upon the recent decision 
of their Lordships of the Judicial Committee 
in Raja Bahadur Raja Brij Narain Rai 
V. Mangla Prasad Rai (2) in which judg¬ 
ment was delivered on the 14tb November 
last. In that case the decision in Sahu 
Ram Chandra’s case (1) was reviewed and 
it was decided that tbe earlier case must 
nob be taken to decide more than what was 
necessary for the judgment, namely, that 
the incurring of the debt was there tbe 
creation of the mortgage itself and that 
there was no antecedency either in time or 
fact and their Lordships observed. 

' There are, however, some observations 
in Sahu Ram's case (1) which are not 
necessary for the judgment but which their 
Lordships are bound to say they do not 
think can be supported.’ 

Their Lordships concluded their judg¬ 
ment by laying down five propositions, tbe 
result of decided authorities, as follows ;— 

“(1) The managing oo paroeffer of a 
joint undivided estate cannot alienate or 
burden the estate qua manager except for 
purposes of necessity ; but 

(2) If be is tbe father and the rever- 
sionaries are the sons, he may, by incurring 
debt, so long as it is not for an immoral 
purpose, lay tbe estate open to be taken 
in execution proceeding upon a decree for 
payment of that debt. 

(3) If be purports to burden the estate 
by mortgage, then unless that mortgage ie 
to discharge an antecedent debt, it would 
not bind more than bis own interest. 

(4) Antecedent debt means antecedent 
in fact as well as in time, that is to say, 
that tbe debt must be truly independent 
and not part of tbe transaction impeached. 

(5) There is no rule that this result is 
affected by the question whether tbe father, 
who contracted tbe debt or burdens tbe 
estate, is alive or dead 

In that case, as here, the mortgage was 
raised in order to pay a debt arising out of 
previous mortgage transactions with regard 
to which it could not be said that tbe debt 
then incurred was wholly irrespective of thei 
family property. Applying the rules just 
quoted to the facts of the present case, it 
appears to me that the obligation incurred 
by Hariobaran under the earlier mortgage 
was antecedent both in time and in fact* 
and that the debt was independent of tbo 
transaction impeached and that it does not 


(1) (1917) 89 All, 487 (P.O.) 


(9) 1994 P.O. 60. 


46S KtTLDlP 8AHAT V. BAM BUJHAWAN MAHTO (DaW 0 On Miller, C. J.) 1924 Patna* 


cease bo be an antecedent debt merely be¬ 
cause the borrower purported to secure its 
re-payment by mortgaging the family pro¬ 
perty. 

Certain points, however, were argued on 
behalf of the respondents in support of the 
view that the facts did not disclose a case 
of antecedent debt. In the first place it 
was contended that the second rule of those 
above referred to included only the case 
where the interests of sons were involved 
and not the interests of grandsons. It is 
well established, however, that the pious 
obligation upon which the doctrine of ante¬ 
cedency founded extends tograndsons as 
well as to SODS. Indeed the pious duty 
would appear to be more pressing in the 
case of the grandfather’s debts than in the 
case of the father’s. Vnbaspati states the 
rule thus ;— 

“ Tb 0 fatber'e* debt must be paid fii-st nf «U. and 
after that a raan’e own debt ; but a debt contracted 
by the pate'-oal grandfaibet mut-t always be paid 
before these two even". 

(Vrihaapati. xi,48). Vishnu and Narada 
are to the same effect and all the text books 
are agreed on this question. I am not aware 
of any case in which the immunity of the 
grandsons has been established and I cannot 
accept the view that the recent decision of 
the Privy Council was intended to restrict 
the accepted rule. It is, however, unneces¬ 
sary to pursue this question further as the 
grandson in the present instance was not 
born until after 1904 when the mortgage in 
suit was executed and any interest he took 
in the family property at birth was subject 
to the charge created by the mortgage. 

It was next argued that the antecedent 
debt being subject to an exorbitant rate of 
interest described by the Subordinate Judge 
as ruinous to the joint family should be 
regarded as an immoral transaction. The 
rule as usually formulated in the cases is 
that the sons are liable to pay the debts of 
the father except when they are conbraoted 
(or illegal or immoral purposes. It cannot 
be said here that the purpose for which the 
debt was contracted was illegal or immoral. 
The money was borrowed to pay the pur- 
ebase price of an interest in land. The 
question of justifying necessity or benefit 
to the family does not arise. It is only in 

I oases where those elements are lacking 
that the doctrine of antecedent debt be¬ 
comes important and the only exceptions 
relieving the sons and grandsons from the 
pious obligation are where illegality or 


immorality is proved. It is admitted that the. 
mortgagor himself would have been liable 
in a suit for the recovery of the debt and 
the exorbitant rate of interest would have> 
afforded him no relief against: such a olatm. 
The Usurious Loans Act, 1918, applies only 
to suits for the recovery of a loan made after, 
the commencement of the Act and it is not 
suggested that tba covenant to pay interest 
was a penal stipulation. The cases dealing, 
with tbe factors necessary to constitute an 
illegal or immoral debt are by no means 
uniform and appear to be incapable of being 
reconciled. The modification of the rule 
imposing upon tbe sons and grandsons the 
pious obligation to discharge their ancestor s- 
debts is based upon tbe exceptions recognis¬ 
ed by tbe ancient Smritis. Those excep¬ 
tions are set out in Mayne's Hindu Law and 
Usage,9bb Ed.,section 303, and in other text 
books and include debts which are not 
“vyavabarika”. The exact meaniDg of this 
term has given rise to varying decisions, 
The Bombay High Court has given it a 
wide interpretation as debts which are 
unusual or not sanctioned by law or custom ■ 
or which the father ought not as a decent 
and respectable man to have incurred or 
those attributable to his failings, follies or 
caprices: Durbar Khachar Shri Odha Ala 7. 
Khachar Harsur Oghad (3). In Madras a 
much narrower meaning has been attributed 
to it, namely, 

“d debt which ij uet eupportnble ae valid by 
legal argumeats aod od whiob do right oould 
be eetablished in tbe creditor’s favour id a oourt of 
justice”. 

[Ventigopala Naidu v. Ramanadhan 
Chetty (4)] 

Colebrooke translates it as 

“a debt inoutred for a oauee repugnant to good 
morals” 

and this would appear to agree in sub¬ 
stance with the expression of their Lord- 
ships of the Privy Council when dealing 
with tbe question of antecedent debt. See 
Suraj Bansi Koer v. Sheo Prasad Singh (5), 
Nanomi Babusain v. Modhun Mohan (6) 
and Sahu Ram Chandra v, Bhup Singh (1). 

It would serve no good purpose to refer 
to. much less to endeavour to reconcile, the 
conflicting decisions upon this subject. 
Many of them are set out in Mayne’s Hindu 
Law, 9tb Ed., section 303. They are also 


13) (19081 3a Bom. 318. 

(4) (1919) 37 Mad. 468. 

(61 a878> 6 Oal. 148 (P.O.). 
(6) (1886) 13 Cal. 91 (P.C.). 
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disouseed in an exhanative judgment of 
Mookerjeei J.. in Chakauri Mahton v. 
Oanga Prtuad (7). where it was held that 
the liability imposed upon a judgment- 
debtor by a decree for damages for wrong¬ 
fully obstructing a water channel and ihere* 
by injuring bis neighbour’s crops was not 
an illegal or immoral debt. 

Whatever may have been the origin of 
the exception to the liability of the sons 
and grandsons in such oases I consider 
that it is now established that the excep¬ 
tion only exists in cases where the debt 
was contracted for an illegal or immoral 
purpose or where the obligation arises from 
some illegal or immoral transaction. I do 
not think that the present case comes 
within the exception. The transaction 
was at most extravagant or reckless, in so 
far as interest was concerned, but not 
illegal or immorati 

It was next argued on behalf of the res¬ 
pondents that compound interest at one per 
cent, per month with quarterly rests, which 
was the stipulation in the bond in suit, could 
not be supported on the ground of necessity 
as no necessity to borrow at that rate bad 
been proved. Having regard to all the 
oiroumsfanoes I do not consider that the 
stipulation as to interest was unduly 
onerous. The Judge in fact found that the 
interest on the bond in suit was not high 
and it may be pointed out that the bargain 
as to interest in this bond was much lees 
onerous to the borrower than that contained 
in the previous mortgage to extinguish 
which the money was borrowed. I am not 
prepared to differ from the learned Judge’s 
finding. 

The only other point raised by the res¬ 
pondents was that of the Rs. 8.000 borrow¬ 
ed only Rs. 7,830 in cash were applied in 
payment of the previous bond. I do not 
think this is material. The sum due on the 
previous bond was more than Rs. 8 000 and 
the balance was paid by a hundi, whilst the 
evidence shows that the small balance of 
Rs. 170 not paid in cash wont in defraying 
the costs of the execution of the document. 

On behalf of the respondents 30 to 33 
who were separately represented it was 
further contended that the plaintiffs were 
not entitled to sue. Those respondents 
are reversioners being the minor sons of 
two of Obhedami Lai’s daughters. They 
have DO vested interest in Ohbedami Lai’s 


estate but merely spes successicnis and 
ought not strictly to have been made parties 
to the suit. They, however, raised the point 
that the family arrangement already refer¬ 
red to was not binding upon them and that 
the widow as heir of Ohbedami Lai had no 
povyer to enter into such an arrangement. 
The widow, however, is a plaintiff in the suit 
and even if the family arrangement should 
not be binding, she, as the sole heir of 
Obhedami Lai, could maintain the action. 
The learned Subordinate Judge founJ that 
the family arrangement was peuuino trans¬ 
action, meaning, I presume, that it was in¬ 
tended by the parties to it to be acted upon 
and this is not ohallenged. What its legal 
effect may be as against the grandsone of 
Baso Kuer, should their reversionary inter¬ 
est ever become vested, is a matter which it 
is not necessary to decide in this suit, and 
one which I do not propose to determine. 
Their interests, therefore, will not in any 
way be prejudiced if hereafter they should 
be in a position to challenge the family 
arrangeraeut come to by their parents and 
grandparent. 

Finally it should be mentioned that the 
appellants contended that the earlier traps- 
actiou of the 12th January, 1903, rceulting 
in the mortgage of that date was justified 
by family necessity or benefit to the estate 
and that on that account also the later 
mortgage now sued on was binding on the 
family property. This point was not dis¬ 
cussed at length but although I am unable 
to find that the earlier transaction was 
justified by any benefit to the estate it is 
not necessary to determine the question 
having regard to the finding that the mort- 
gagei*in suit is binding on the joint family 
property. 

The result is that the appeal is allowed 
with costs here and in the trial Court, the 
decree of the trial Court will be varied by 
ordering that the suit be decreed as against 
the whole of the mortgaged property with 
interest at the bond rate until the expiry 
of days of grace which are extended to the 
15th' April. 1924, and at 6 per cent, per 
annum after the date until realisation. 
There will be no personal liability on the 
respondents 30 to 33 for the costs of this 
suit. 

Foster, J.: —I agree. 

Appeal allowed. 


(7) U911) 89 Oal. 669. 
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Miller, c.j., and Kulwant Sahay, j. 

Hit Lai Mahtonand another —Appellants 

V. 

Jiboo Mahion and others —Respondents. 

S.A. No. 1315 of 1921, decided on 31st 
July, 1923, from the decision of Sub-Judge, 
Purnea, dated 30bb June, 1921. 

Ciu. Pro. Code (del V of 1908), 0. 3^, f. 
Mortgage taken by some meynbers of joint 
Uiiakshara family caw be enforced by them 
Without other memters. 

Where only some of the membeca of a joint 
Hindu family got a mortgage bond which contained 
no indication as to whether it wag made out of 
their separate funde or joint family funds and a 
suit wag brought on it. 

Held (1) that there was no ground on principle 
why any dietinotion should bo drawn between 
the plaintiff who had a beoefioial interest in the 
mortgage and who represented both themselves 
and other members of the Ismily, and a benamidar 
who has no beneficial interest at all. 

(2) Tbat the question was one of authority and 
if they were authorised to enter into the trans¬ 
action on behalf of the family it must be taken 
that they were equally authorised to ioBtllute a 
Buit to enforce it. (43 Mad. 348, 34 Oal. 644, 
Poll.) It ie now well established tbat h person 
who is named in a mortgage deed as the mort¬ 
gagee altboogh in (act merely a benamidar 
for those beoefioially interested can institute 
a auit in his own name either for sale or fore¬ 
closure and that the suit should not be dismissed 
merely because the beneficial owner is not added 
as a party. [P. 459, C. 1] 

L, N. Singh—ioT Appellaota. 

Janak Kishor —for Roapondeuts. 

Dawson Miller, C. J.:—This is an 

appeal oo behalf of the plaintiffs from a 
decision of the Subordinate Judge of Purnea 
reversing a decision of the Munsif. ■’The 
main question for decision in the appeal is 
whether the plaintiffs, two members of a 
joint family, consisting of themselves and 
others, are competent to institute the sui^ 
in their own names without joining the 
other members of the family as parties. 
The two plaintiffs advanced to the defend¬ 
ants the sum of Rs. 487 8 0 and on the 
6th June, 1913, took from them a mort¬ 
gage of certain property to secure re¬ 
payment of the advance together with 
interest at one per cent, per month. The 
principal was re-payable in May 1914. 
There is nothing in the mortgage-bond to 
indicate whether the advance made by the 
plaintiffs was out of their separate funds or 
whether it was part of their family property. 
Dd the 22Dd August. 1919, they instituted 


the present suit against the defendants 
claiming the sum of Rs. 900 as principal 
and interest and asking for realisation of 
the same by sale of the mortgaged property. 
The (defendants objected, inter alia, that the 
sum advanced by the plaintiffs was their 
family property and tbat the suit was not 
maintainable unless the other members of 
the family who had an interest in the mort¬ 
gage were joined as parties. It was found as 
a fact by the Munsif, whose finding was ac¬ 
cepted by the Subordinate Judge on appeal, 
that the bond in suit was the joint family 
property of the plaintiffs and their oo-par- 
ceners although it stood in the names of the 
plaintiffs alone. The Munsif was of opinion 
that the suit was maintainable by the 
plaintiffs, who had advanced the money and 
with whom alone the (^efendantseffeofced the 
transaction. Reconsidered that their posi¬ 
tion could nob on principle be distinguished 
from tbat of a benamidar or a trustee acting 
on behalf of those beoefioially interested, 
and that the principle which should be 
followed in such a case was that laid down 
by the Privy Council in Gur Narayan v. 
Sheo Lai Singh (1). 

The Subordinate Judge on appeal took a 
different view and considered tbat, under 
the provisions of 0. 34, r. 1 of the Civil 
Procedure Code, the suit was not main¬ 
tainable unless all the members of the joint 
family were parties. From tbat decision 
the plaintiffs appealed. 

It is DOW well-established that a person 
who is named in a mortgage-deed as the 
mortgagee, although in fact merely a 
benamidar for those beneficially interested, 
can institute a suit in his own name either 
for sale or foreclosure and tbat the suit 
should nob be dismissed merely because 
the beneficial owner is not added as a 
party. See Vaiteekswara Aiyar v. Srini. 
vasa Raghava Aiyangar (2) and Sachita. 
nanda Mahapatra y. Baloram Gorain (3). 
The only question is whether the plaintiffs 
in the present case, who had a beneficial 
interest in the mortgage-deed and who 
represented both themselves and the other 
members of the family in the transaction, 
ahould be regarded as on a different footing 
from a benamidar, who has no beneficial 
interest at all. I can see no ground on 
principle why any distinction should be 


(1) (1918) 46 Cal. 666 (P.0,). 
(3) (1919) 43 Mad. 348 (F.B.). 
(d) (1897) 34 Oal. 644. 
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drawn between the two oases. The mort¬ 
gagors entered into the transaction with 
ibe mortgagees in the name of the latter 
alone, treating them as the other oontraot- 
ing party. If at the due date the mortga¬ 
gors had tendered the principal sum advan- 
oed together with any interest remaining 
due to the plaintiffs as mortgagees it is 
oonoeded that the latter aould have given a 
valid aoquittaooe binding upon the other 
members of the family who were interested 
in the mortgage. It must be presumed 
that in entering into the transaotion they 
were authorised to do so on behalf of all 
the members of the family, and if they 
could grant a valid discharge to the mort¬ 
gagors on payment of the principal sum, T 
can see no reason why they should not be 
presumed to have implied authority to 
enforce payment by a suit. The question 
appear to me to be one of authority and it 
they were authorised to enter into the 
transaction on behalf of the family, I think 
it must betaken that they were equally 
authorised to institute a suit to enforce ic. 
In my opinion, the plaintiffs were entitled 

to maintain the suit. 

A further question, however, arises with 
regard to certain payments alleged to have 
been made by the defendants amounting to 
Bs. 303 between the years 1321 and 1325. 
The Muneif held that the plea of payment 
set up by the defendants was false. The 
learned Subordinate Judge considered 
that, as the whole claim failed, he need 
not go into the question of part-payment. 
The result is that the decision of the Sub¬ 
ordinate Judge will be set aside and the 
case must be remanded to him to consider 
whether the plea of payment set up by the 
defendants is true or not, and having deter¬ 
mined this question ho will pass a mortgage 
decree in favour of the plaintiffs after 
giving credit for the payments, it any, 
which may bs found by him to have been 
made by the defendants. The plaintiffs are 
entitled to the costs of this appeal. They 
are also entitled to the costs of the appeal 
to the Subordinate Judge in proportion to 
the amount which may ultimately be found 
due. 

Kulwant Sahay, J.I agree. 

Case remarided. 


* * 1924 Patna 469. 

Jwala Prasad and Kulwant Sahay, .j.7. 

Rajkeshwar Prasad Narain Singh — 
Defendant-Appellant 

v. 

Mohammad Khatil-uUBahman and 
others —Defendants-Respondents. 

F. A. No. 93 of 1921. decided on 19th 
February, against the decision of Sub- 
Judge, 2Dd Court, Patna, dated 2l8b 
January, 1921. 

(а) Transfer of Property Act, S. 81~Marfhall 
ing can be claimed by ptiisne mortgagee haying no 
notice of prior mortgage notwithstanding notice after 
taking mortgage-^Right "passes to the aticf*on-pur- 
cAflser on his mortgage. 

By purchasing moitgaged property in execution 
of hie own mortgage decree » puieoe mortgagee 
does not lose his right of marehalliog onder 8. 81. 
It is eztinguiebed only when the right of the prior 
mortgagee is extinguished. It paeses either to 
the mortgagee or to a third person if he is the 
purchaser in execution of a decree on the subse¬ 
quent mortgage, 191 Mad. 417 and 81 Cal. 95, 
DisM The subsequent mortgagee haying no notice 
of the prior mortgage at the time of hie taking the 
subsequent mortgage, can claim this right not- 
withetandiog his getting knowledge after his own 
mortgage. [P. 463, C. 2 and P. 464, C. 2.] 

(б) Cio. Pro. Code, O. 34, r, 4—In exceptional 
cases a Court can direct order of sole. 

Although ordinarily the order in wb'oh the 
property ehall be sold is in the discretion of the 
deoree'holder there may be oaara where the Court 
may lawfully direct the order. [P. 464, 0, 9.] 

(c) Benami—Proof, 

Benami traneaotione require oonolueive eyidence 
to prove that they are euob. Mero suspicion is 
ioEuffioient. [P. 461, 0, 2 ] 

B. 0. Bhadury, Guru Saran Proaad and 
Baghunandan Prosad —for Appellant. 

Noorul Hossain and B. C. Sina —for 
Respondents. 

Jwala Prasad, J.This appeal arises 
out of a mortgage suit. Drffendant No. 14 
Edal Singh, who died after the institution 
of the suit, is now represented by his minor 
SOD Rajkeshwar Prasad Singh under the 
guardianship of ML Dulhin Sona 
Kuer. The plaintiff is Muhammad Khalil- 
ul-Rahmao. He seeks to enforce two mort¬ 
gages, both of them bearing the same dat^ 
viz., the 9th July. 1904. one was for Rs. oOO 
in favour of Jaduoandan f m£b 

defendant No. 48 in the suit (Exhibit 1) the 

other was in favour of Baldeo 
defendant No. 49, for Bs. 900 (Exhibit l-a). 
The Ust-mentioned bond was taken m the 
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D'lme of Raghunath Prasad Siogh, defend- 
atiii No. 50. The mortgagor was Mt. 
WabidunoisBa, wife of Sheikh Muhammad 
Ahsan a/i‘is Abmadi. Tbe plaintiff pur- 
obased the aforesaid mortgages by ^ two 
deeds of sale (Exhibits 2 and 2-a). Exhi^bit 2 
was executed on the 23rd July. 1915, by 
Ilaldeo Narain Siogb. Exhibit 2-fl was exe¬ 
cuted onthe20tb July. 19 l 5 .by Jadunandan 
Singh. The plaintiff thus is an assignee of 
the mortgage bonds of tbe 9th July, 1904, 
idlI he seeks to enforce the aforesaid mort¬ 
gages by sale of the mortgaged properties 
detailed in the bonds and reiterated in the 
soliedule attached to the plaint. Defendant 
No. 14. who 18 the appellant before us. had 
taken three mortgagee f^om Mi. Wahidun- 
nissa : d) dated 25th October. 1914, for 
Ha 13 000. (2) dated 29th November. 
1915 for Rs. 6,500 and (3) dated 3rd 
December, 1915. for Rs 800. We are 
concerned with two of the properties 
mortgaged in the'>e three bonds: Maksudpur 
Ogawan and Nisf O^awan as they are 
also mo^fg^ged in tbe bonds in suit. 

Edal Singh enforced his mortgages, 
obtained consolidated decree on tbe 22od 
December. 1917. and is said to have our- 
ohased the mortgaged properties in execu¬ 
tion of that decree. His defooce in tbe 
present case i9 that the mortgages 

which the plaim-iff wants fo enforce have 
been extioguished. inasmuch as under the 
sale-deed iBxhibit A) executed by Sheikh 
Muhammad Ahsan alias Ahmadi and 
Wabidunnlssa on the 22c<l November, 
1914, in favour of Mr. Z-ikaria Gauhar 
Ali (defendant No. 20) and Bibi 
Roqaitul Fatma (defendant No. 21) 
the vendees had to pay the mortgages in 
suit and had for that purpose kept with 
them sufficient money out of the oonsidera- 
tioD of the sale deed and, as a matter of 
fact, did pay up tbe mortgages in suit and 
got the assignment deeds (Exhibits 2 and 
2-a) executed in the farsi name of the 
plaintiff, who is their relation. Defendant 
No. 14, therefore, says that tbe plaintiff has 

no right to institute a suit. 

The next point urged is that the bond of 
.be defendant No. 14 is subsequent to that 
of the plaintiff, and consequently he has 
a right to marshalling ; in other words, bis 
case is that tbe properties which were not 
ixiortgdg6(i to dofondftot No* 14 should bo 
sold first in order to satisfy the mortgages 
in suit and if any sum be still found due, 
then and then only the properties mortgaged 


to defendant No. 14 should be sold. The 
learned Subordinate Judge has overruled 
both these contentions and has given a- 
decree in favour of the plaintiff giving him. 
right to sell the mortgaged properiies in any 
order he likes. Defendant No. 14 impugns 
the decision of the Subordinate Judge. 

The first ground urged by Mr. Bbaduri 
who appears for the' appelUnfc, relates to 
limitation wbioh is covered by issue No. t 
framed in the lower Oourb. The learned 
Subordinate Judge says that the issue was 
not pressed before him and on the face of 
his finding that tbe suit was filed on the 
28th June, 1919. and that the due date of 
the two mortgage bonds was 9ch July*. 
1907, no question of limitation could arise. 
Me Bbaduri disputes that the suit was 
6led OD tbe 28th June. 1919. and says 
that in fact it was filed on the 22nd July, 
1919. That was tbe date on which the 
plaint was admitted and registered. Order 
No. 1 in the Order Sheet of the Court below 
clearly shows that although the plaint 
was registered on the 22od July, 1919, it 
Was filed much earlier on the 28th June, 
1919, and that the delay in the 'registration 
of the plaint was due to tbe Court-fee stamps 
having bad to be replaced as those originally 
filed bore endorsement of the Patna High 
Court. These facta being pointed out. 
Mr. Bbaduri now concedes that tbe point- 
taken by him was raised under misappre¬ 
hensions. 

He next contends that the mortgages iii 
suit have been discharged. It is not 
disputed that Mr. Zak^ria and Roqaitnl 
Fatma undertook to pay to the original 
holders thereof, Jadunandan and Baldeo, 
tbe dues under tbe two mortgages in suit 
and in order to pay them retained with thein 
sufficient money out of the consideration of 
the sale-deed (Exhibit A) of 22Dd May, 
1914. In fact, the deeds of assignment 
(Exhibits 2 and 2-a), dated 23rd July, and 
20th July, 1915, respectively, on the 
strength of which tbe plaintiff has brought 
this action, recite this, bub add that the 
vendees Mr. Zikaria Gauhar Ali and 
Raqaitul Fatma did nob pay the mortgages 
in suit. On behalf of the defendant it is 
urged that tbe recital is false and in fact 
the original mortgagees, Jadunandan and 
Baldeo, were paid by Mr. Zakaria and 
Roqaitul Fatma, who in order to prejudice 
tbe defendant got the said deeds of 
assignment executed in tbe/arimame of the’ 
plaintiff, their relation. In order to prove 
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tihis oAse the defendaot has examiDed three 
wiboe^sos Girbardhari Mabto, Btwari 
Mahto and Rarndhao Lai. Girbardhari 
'was formerly a servaob of MobaoDinad 
Ahsao atlas Ahmadi, husband of the 

• mortgagor WabiduDoissa. He wants to 
prove that m a regular oonferenoe in which 
Mohammad Ahsan, husband of Wahidun- 
nissa, Jadunandan and Baldeo, the original 

• mortgagees, Musa representing his brother, 
Mr. Zakaria and Mahbub Alam representing 
his mother Roqaitul Fatma ware preseut, it 
was settled that Mr. Zakaria and Roqaitul 
Fatma would pay the mortgages in suit and 
take the deeds of assignment in the farti- 
MOfne of the plaintiff. Etwari Mabto is a 
vendee of certain properties from Mobam- 
mad Ahsan and Wabidunnissa and took 
from them a sale-deed Ex. B on the 
same day as the sale-deed Ex. A in 
favour of Zakaria and Rcqaitu) Fatma was 
axoouted, that is the 22nd May. 1914. Ha 
says that he had to pay the dues of Edal 
-Singh and Raja Harihar Prasad Singh just 
in the same way as Zakaria and Roqaitul 
Fatma had to pay the mortgages in suit of 
Jadunaudan and Baldeo, and that he paid 
>'Bdal Singh and Baja Harihar Prasad Singh 
and Mr. Zakaria and Roqaitul Fatma got 
their dues satisfied by taking deeds of 
assignment in the name of their friend. Ram- 
dban Lai says that Ehalil-ul-Rabman is the 
aon of the maternal uncle of Roqaitul Fatma 
who along with Zakaria purchased village 
•Dosut under sale-deed (Ex. A) aud paid 
the dues of Baldeo and Jadunandan and 
■took assignment of their deeds. No cou- 
noobion of Khalil-ul-Rahman with Zakaria 
has beeu established ; Rarndhao Lai who is 
a karpardaz of Edal Singh admits it in 
^jross-oxamination. The presence of Girbar¬ 
dhari Mabto. servant of Mohammad 
Ahsan, at the negotiation seems to be sus¬ 
picious. Ho is now the tenant of the ap¬ 
pellant and this may account for this evi¬ 
dence. Etwari Mabto does not pose him¬ 
self bo be an eye-witness to the payment of 
the mortgage debts in question by 
Mr. Zakaria and Ms. Roqaitul Fatma. The 
evidence given by the defendant is not 
convincing and reliable. 

The plaintiff on the other band, has 
examined witnesses to prove that the money 
was actually paid by him aod that the 
.asaignment was taken for bis benefit. The 
learned Vakil for the appellant has also 
drawn our attention to the statement of 
Shaikh Abdul Hafla, witness No. 4 on 


behalf of the plaintiff, to show that Khalil 
bad himself no intention of acquiring pro¬ 
perties and purchasing the bonds himself. 
True, this witness says that Khalil took 
these bonds as Shah Ali Syed told him 
that the properties were accessible to him 
aod that if he would not like to keep them 
be would take them. He also says that 
Khalil has not purchased any other deed. 
Such statements are not enough to show 
that as a matter of fact Khalil was not the 
real purchaser. The bond of Jadunandan 
was to some extent considered in the case 
brought by Edal Singh to enforce his mort¬ 
gages, judgment of which fBx. 3) was 
delivered on tbe22Dd December, 1917. In 
that case Khalil was defendant No. 35. No 
doubt, there is an observation in the judg¬ 
ment in that case that the circumstances 
connected with the bond wore suspicious, 
but the actual finding was that the bond of 
Jadunandan of the 9tb July, 1904, was 
prior to that of Edal Singh and thus no 
effect was given to the contention that 
Khalil was a benamidar only under the 
deeds of assignment in question. 

We have carefully considered the evid¬ 
ence on the record. All that we can say is 
that the oircumstanoes disclosed in the evid¬ 
ence referred to above and relied upon by the 
learned Vakil for the appellant raise some 
suspicion as to Mr. Zakaria aod Roqaitul 
Fatma being the assignees of the mortgages 
in question and the plaintiff being their 
farzidar, but the evidence falls short of 
the conclusive proof of Khalil-ul-Rabman 
being a mere farzidar. We agree with the 
learned Subordinate Judge in the view that 
be has taken of the transaotioo in question 
and the conclusion arrived at by him as 
regards this issue relating to the farzi 
character of the assigomeuts in favour of the 
plaintiff. This contention of the appellant 
on this point is, therefore, overruled. 

The next question raised relates to mar¬ 
shalling. The learned Subordinate Judge 
concedes tliat if defendant No. 14 had 
continued to be the mortgagee of the pro¬ 
perties held by him under his mortgages he 
would have bean entitled to compel the 
plaintiff to have his debts satisfiel in the 
first instance, out of the properties not 
mortgaged to defendant No. 14, He, how¬ 
ever, seems to think that the right, which 
the defendant No. 14 bad, ceased to exist 
upon his having purchased the properties in 
execution of his mortgage decree. In short, 
bis view is that whereas the principle of 
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mashalling applies feo the case of a subse¬ 
quent mortgagee it ceases to apply when he 
purchases the mortgaged property in execu¬ 
tion of his mortgage decree. In support of 
this, he has cited the case of Magniramy. 
Mchdi Hossain Khan (1). The facts of 
that case are not simitar. On the 15th 
Ocboher, 1881, the defendant first party 
mortgaged four properties to defendant 
fourth party. On 12th January. 1888, the 
first two properties were purchased by 
defendant first party and on the 9th July, 
1888, the remaining two properties were 
purchased by the plaintiff On the 26th 
April, 1892, the defendant fourth party 
the mortgagee obtained a decree on his 
mortgage of the 15th October, 1881, and in 
execution of his decree he purchased two of 
the properties which had been purchased by 
the plaintiff in 1888. The plaintiff then 
conioQ6Qoed an action for contribution from 
defendant first party, the purchaser of the 
first two properties. Hie case in short was 
that all the four properties were liable to 
contribute rateably to the satisfaction of 
the mortgage-debt and whereas the entire 
mortgage-debt was satisfied out of the two 
properties purchased by him, the defendant 
who bad purchased the remaining two 
properties ought to contribute to the 
defendant proportionate to the value of those 
properties, The question of marshalling 
did not, therefore, directly arise in that case 
bub an analogy drawn from^ it as an 
argument against the plaintiff s right of 
contribution was disposed of by their 
Lordships in the following words 

" The rule of marshalling as laid down in 
the Transfer of Property Act, section 81, is 
no doubt limited to the case of mortgagees, 
and does not apply to the case of purcha¬ 
sers of mortgaged properties subject to 
prior incumbrances. Nor does the rule of 
marsballing in the case of purchasers as 
laid down in section 56 of the Act apply to 
a case between purchaser and purchaser, 
section 56 being limited in its operation to 
the case in which the party claiming 
marshalling is a purchaser and the party 
against whom it is claimed is the original 
mortgagor. For the same reason the case 
of Lala Dilawar Sahai v. Dewan Bolahi- 
rom (2) cited in the argument, in which a 
claim for marshalling was disallowed, may 
be distinguished from the present case. 


Upon reason and principle ib is difficult to 
say why, if marshalling is to be allowed as 
between two subsequent mortgagees, it 
should not be allowed as between subse¬ 
quent purchasers. But though that is so. 
and though, as has been found by the 
Court below, the defendant's first party 
go without notice of the prior mort¬ 
gage in favour of the defendant's fourth 
party, as the plaintiff was a purchaser 
for value it would not be right to bold 
that the plaintiff is not entitled to 
claim contribution if the sale of bis property 
results in the satifaction of the mortgage 

debt completely.In our opinion 

then, if the sale of the plaintiff's property 
has resulted in the complete satisfaction of 
the mortgage debt, the plaintiff is entitled 
to contribution." 

Then their Lordships laid down the 
principle upon which contribution should 
be allowed. The fight in that case was not 
between a prior and subsequent mortgagee 
as to marshalling but was one of contribu- 
tioQ between two private purchasers from 
the owner of different properties all of which 
were previously mortgaged to a third person 
who obtained entire satisfaction of his 
mortgage by sale of the properties held 
by oce of the purchasers, the properties 
held by the other purobaser having thus 
been altogether exooerated from the mort¬ 
gage incumbrance. That case is not, 
therefore, an authority for the point for 
which the learned Subordinate Judge has 
used it that a mortgagee having purchased 
the mortgaged property in execution of his 
decree loses bis right of marsballing. The 
learned Vakil for the respondent has cited 
the case of Kommineri Appaya v. Mangalst 
Bangayya (3). The same remark applies 
to this case as to the case of Magniratn v. 
Mehdi Ho&sainKhan Cl) already dealt with. 
The right of marshalling was claimed not 
by the purchaser in execution of a subse¬ 
quent mortgage decree bub by a subsequent 
private purchaser who comes not under 
section 81 but under section 56 of the 
Transfer of Property Act. In that case 
their Lordships while holding that the 
private purchaser was not entitled to have 
the property marshalled pointed out— 

" Under section 88 of the Transfer of Pro- 
petty Act, the Court may order that a 
portion sufficient to discharge the plaintiff's 


(1) (1901) 31 Oal. 96. 
(1686) 11 Cal. 368. 


(3) (1907) 31 Mad. 419 (F.B.). 
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debt be sold, and if paroel No. 2 is sutfi* 
oianb and if the plaintiff oannot possibly be 
prejudioed by snob sale, it may be open to 
the Court to direob in the deoree itself 
its sale before the other property. " 

Referring to section 56 of the Transfer of 
Property Act which entitles the buyer of 
one of tbe two properties mortgaged to 
another to have the charge satished out of 
tbe other property as against tbe seller 
only. Sir Bash Bebari Ghose in his book 
on mortgage seems to be of opinion that the 
object of the enactmeot is to secure that 
tbe rights of the creditor must not be 
diminished or unduly hampered and he 
quotes the case of Webb v. BUssinton (4) 
in order to show that a purchaser of 
part of tbe mortgaged property may claim 
that tbe plaintiff sball not resort to the 
purohaser's part of the estate unless the 
Remainder of tbe laods aud premises should 
prove insuthoient. 

' Their Lordships of tbe Madras High 
Court in the case of Kommineri Appayya 
V. Mangala Rangayya (3) cited on behalf 
of the respondents and referred to above, 
observed that the right of the private pur¬ 
chaser arising under section 56 to marshall 
tbe property claimed by him was not 
referred to a Full Bench for decision nor 
was it argued; and as to the right of 
private purchaser to marshall, their Lord* 
ships in the case of Magniravi v. Mehdi 
Hossatn Khan (1) referred to above, 
observed— 

' Upon reason and principle it is difficult 
to say why, if marshalling is to be allowed 
between two subsequent mortgagees, it 
should not be allowed as between subsequ¬ 
ent purchasers.” 

The Courts have, however, in practice 
given effect to it, and the particular equities 
arising in a case are often adjusted by 
direction under Order 34, rule 4 of the 
Civil Procedure Code (corresponding to 
section 88 of the Transfer of Property 
Act) given by the Court to sell the property 
in a particular order. We are not concern¬ 
ed in this case with the rights of private 
purchasers to marshall under section 56 of 
the Act, bat with the rights of tbe pnroba- 
ser in execution of a subsequent mortgage 
deoree to marshall under section 81 of tbe 
Transfer of Property Act. Section 81 of 
tbe Transfer of Property Act runs as 
follows:— 


” If the owner of two properties 
mortgages them both to one person and 
then mortgages one of tbe properties 
to another person who has no notice of 
tbe former mortgage, tbe second mortgagee 
is, in the absence of a contract to tbe 
contrary, entitled to have the debt of the 
first mortgagee satisfied out of the property 
not mortgaged to the second mortgagee so 
far as such property will extend, but not 
80 as to prejudice the rights of the first 
mortgagee or of any other person having 
acquired for valuable consideration an 
interest in either property.’' 

Now, it is conceded that the rignt of 
marshalling was available to defendant 
No. 14 up to the moment he had not 
actually purchased the properties in execu¬ 
tion of his mortgage decree. That right to 
my mind continues so long as the proper¬ 
ties mortgaged to defendant No. 14 are 
available to be sold in execution of a prior 
mortgage of tbe plaiotiff^s. Tbe object of 
section 81 is to protect the subsequent 
mortgagee from the properties mortgaged to 
him being sold to satisfy tbe dues of a prior 
mortgagee who has the additional security 
of some other properties also. It will be 
dangerous, and in many oases will make 
the provision nugatory, if it were held that 
tbe moment tbe subsequent mortgagee 
purchases in execution of bis mortgage, bis 
rights of marshalling are extinguished. 
Now, a mortgagee is a transferee of property 
and the mortgagee acquires certain rights 
and incurs certain obligations in the 
property mortgaged frons the time he takes 
bis mortgage. One of those rights is the 
right of marshalling. The right acquired 
by him passes to tbe purchaser in execution 
of the mortgage decree whether be or a 
third person is tbe purchaser. Tbe execu¬ 
tion sale does not extinguish the rights or 
obligations already acquired or incurred by 
the mortgagee at the time when the 
mortgage was executed. His rights and 
obligations against the mortgagor are thus 
not extinguished. Hence the purchaser of 
the property in execution of his rriortgaga 
decree is entitled to enforce the rights of 
marshalling as against a prior mortgagee 
80 long as that prior mortgage is nob 
extinguished. None of tbe cases cited 
886QQ to contiiot with this view* Od the 
other band, the case of Inder Dewan 
Ptashad V. Gobind Lall Ohowdhty (5) seeme 


(4) (1893) Moll. 1992 


6 ) (1696) 93 0»1. 790. 
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t)o favour this view. In that case on tbe 
2lBti JuD3. 1886, the defendant No. 1 
mortgaged to pUintiff two houses and some 
shrtre in a niouza. On the 17bh August. 
1886, defendant No. 1 nDortgaged to 
defendant No. 2 one of the houses only. 
On tbe 30th July, 1887, defendant No. 2 
obtained a mortgage deoree against defen¬ 
dant No. 1 passed upon bis mortgage of 
17th August, 1886. On the loth April, 
1891, be sold in execution of his decree 
dated tbe 30th July, 1887, and purchased 
the honse mortgaged. On tbe 4th April. 
1893, tbe plaintiff instituted a suit to 
enforce bis mortgage of the 2l3t June. 
1886, the first mortgage. It was held that 
defendant No. 2, tbe subsequent mortgagee, 
who bad purchased tbe bouse in execution 
of his mortgage decree one of tbe properties 
mortgaged to the plaintiff in tbe 6rst 
mortgage of 1886, was entitled to marshall¬ 
ing, in other words, be was entitled to 
compel tbe prior mortgagee to sell in the 
first instance the properties which were not 
mortgaged and purchased by defen¬ 
dant No. 2. 

Therefore, defendant No. 14 in the 
present case is entitled to marshalling and 
to compel the plaintiff to sell in tbe first 
instance tbe properties other than tbe 
properties mortgaged to him and purchased 
by him in execution of bis subsequent 
mortgage. Those properties are (1) Pre¬ 
sent tauzi No. 10913. old 348 Maksudpur 
Ogawan ; (2j Present tauzi No. 11041, old 
476 proprietary interest in Mauza Ogawan 
Nisf. It is said that defendant-appel¬ 
lant has failed to prove that these were the 
properties subsequently mortgaged to him 
and purchased by him in execution of that 
mortgage. Before tbe learned Subordinate 
Judge the point does not seena to have been 
seriously raised, as will appear from the 
following discussion in bis judgment . 

The defendanti^s mortgage was sub¬ 
sequent and lie has purchased the property 
in Ilia own decree obtained on bis oaortgage. 
Tbe plaiu'ifl’s iaortg^P;^i9 prior and. there¬ 
fore, binding on the d;>»erdant. 

WiLneas N ). 3 has al-o referred to these 
two village- M-ik-u.i pur Ogawan and Ogawan 
Nisf in hi- evidenor- a- being the properties 
mortgaged to B lal Singh and purchased by 
him in exe- u-.iun of bis mortgage deoiee. 
In tbe i' dgment Ex. 3 of the 22nd Decem¬ 
ber, 1917. nassed in the mortgage suit 
brought by Eial Singh, Muhammad Khalil 
as well as Jadunandan the original mort¬ 


gagee, Mr. Zakaria Gaubar All and Mt. 
Koqaitul Fatma were all parties. In 
that case it was recited that the properties 
mortgaged to Edal Singh were Maksudpur 
Ogawan and Ogawan .Nis/and the case was 
fought out on tbe assumption thatKhalilur 
was the assignee of the mortgage in which 
these properties were hypothecated. 
Therefore, tbe fact that these two pro¬ 
perties were mortgaged to defendant No. 14 
and that he purchased the properties in 
execution of his deoree obtained on foot of 
his subsequent mortgage cannot now be 
seriously challenged. 

It was then argued by the learned Vakil 
for the respondent that at the time when 
Edal Singh purchased the property in exe¬ 
cution of his mortgage he was aware of tbe 
prior mortgage. To my ^^at does not 
alter tbe position and the real question is 
as bo whether he was aware of tbe prior 
mortgage at the time when he took his 
own mortgage and on that point the learned 
Subordinate Judfie baa held that the mort¬ 
gage by Edal Singh was taken without 
notice. Tbe subsequent proceedings to en¬ 
force his own mortgage were in due course 
of time and tbe fact that be came to know 
of t/be existence of the prior mortgage at 
tbe time be purchased the property, doss 
not deprive him of the right of marshalling 
which be had acquired already. This point 
seems to have been also concluded by tbe 
aubbority of the case hider Dewan Prasad 
V. Mt. Man Kuer (5) already referred bo. 

Apart from tbe question of marsballing 
it appears to me that the Court has 
undoubtedly right to direct under Order 34, 
rule 4 that tbe properties mortgaged should 
be sold in a particular order. The section 
says that in the event of tbe default of tbe 
defendant in paying the decretal amount 
the mortgaged property or a sufficient part 
thereof should be sold. Now, ordinarily 
tbe right of selling the property in a parti¬ 
cular order rests with tbedeoree-bolder and 
in tbe absence of any contract between tbe 
parties the decree-holder may proceed to 
sell the properties in whatever order he 
thinks beiit so as to facilitate bis realization 
of bU mortgage dabt. Bat the court can. 
in the ciroumstaDces of a case and in view 
of tbe equities arising in favour of tbe 
various parties, direct tbe order in which 
tbe properties should be sold. Whereas 
the deoreo'holder has tbe right in the first 
ioatanoe to prescribe tbe order of the pro¬ 
gress of the sale, tbe final orders rest with 
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the Oonrt wbioh has to adjast and determine 
the equities of the parties before it. This 
seems to be now the aooepted view of the 
law. In the present case no order has been 
prescribed in the mortgage bond in which 
the properties should be sold and, therefore, 
in the oiroumstances of the case and in view 
of the complications created by tbe non¬ 
payment of the mortgage bonds by 
Mr. Zakaria and Roqaitul Fatma, the latter 
of whom is related to the plaintiff, and in 
view of tbe equities arising in tbe case, we 
think that defendant No. 14 is entitled to 
have the properties mentioned above, 
Maksudpur Ogawan and Ogawan Nisf, 
sold last of all the properties mentioned 
in the mortgage bond. Accordingly we vary 
tbe decree made by tbe learned Subordinate 
udge and order that the decree be modified 
by inserting therein an express direction 
that the properties be sold in tbe order 
indicated above. 

In tbe circumstances of tbe case we 
think that defendant No. 14 is entitled to 
only half tbe coats incurred by him in this 
Court as well as in tbe Court below. 

Kulwant Sahay, J.I agree. 

Decree varied. 


* * 1924 Patna 466. 

Jwala Prasad and Foster, jj. 

Sunder Lai —Appellant 

V. 

Raghunandan Prasad and others —Res¬ 
pondents. 

M.A. No. 35 of 1923. decided on 15th 
November. 1923, from the order of Addi¬ 
tional District Judge. Patna, dated the 
13th November, 1922. 

(a) Hindu Lato^Debt on decree for damages for 
malicious prosecution is illegal and immoral debt 
ui debt by deceased father in criminal action may 
&ind sons- 

Debts 00 decree passed io respect of darndges 
(ox malioious pEoeeoQlioD is an illegal and immoral 
dabt. A debt incurred by a father to dufeod 
himselt iu a orimiDal ease may in certain oiroum- 
etanoes be for the benefit of the family in order to 
aaye tbe father and cooseqaenlly tbe family from 
the degradation in the eyee of tbe public (89 All, 
i73, 84 All. 4. IP.L.T. 34, 1 P.L.T. m. Foil.) 
[F. 466, 0. 3 ] 

(b) Civ. Pro. Code, 0. 38. r. lO-^Bco-pe. 

An attachment before judgment does not rank 
in tbe same position ae an attachment after 
indgment. Binoe attachment before judgment will 
not defeat the right of a oo-paroener by eurvivot- 
' ehip which tbe forioex does. (88 Bom. 106. 40 Bom. 
899. Poll.) [P.467,0. 3] 

1924 P/69 & 60 


Manohar Lai —for Appellant. 

G. P. Das —for Respondents. 

Facts :—Appeal by au assignee of a 
decree who sought to execute the same. The 
deoree was obtained by Devakinandan 
Prasad Singh against Teju Bhagat and 
Goberdhan Bbagat, father and son, in 
respect of damages for malicious prosecu¬ 
tion. Tbo decree was passed on tbe 23rd 
of December, 1919. Teju Bbagab died 
after tbe arguments in tbe case were heard 
and befoie tbe decree was passed Upon 
this ground the respondents liad impugned 
tbe decree in tbe Court below as invalid 
against Teju Bhagat. This contention was 
overruled. 

Tbe execution was levied on Slab May, 
1921, against Goberdhan Bhagat, the origi¬ 
nal judgment-debtor and hie throe sons 
one of whom died during the pendency of 
this appeal and in bis place Goberdhan 
Bhagat himself has been substituted at the 
instance of tbe appellant. The sons of 
Goberdhan Bhagat objected to tbe deoree 
being executed against tbe ancestral pro¬ 
perty upon tbe ground that the decree in 
question was only a personal deoree against 
Teju and Goberdhan and that upon the 
death of Teju bis right passed by survivor¬ 
ship. and that Goberdhan being alive bis 
eons are not liable to pay bis debt, and 
lastly tbe debt covered by tbe decree was 
illegal and for immoral purposes. These 
contentions prevailed in tbe Court of the 
Subordinate Judge, and on appeal by the 
decree-holder tbe decision of the Subordi¬ 
nate Judge was upheld by the District 
Judge. Tbe order passed by the Subordi¬ 
nate Judge is dated tbe 6tb December, 1921, 
and that passed by tbe District Judge is 
dated tbe 13tb November, 1922, 

Tbe decree- bolder and bis brother Shyam 
Lai brought a snit on the 8tb October, 1912, 
to recover money against Teju Bhagat 
and bis son Goberdhan Bhagat doe on a 
hand-note, dated the 7th April, 1912, for 
Rs. 2,000 said to have been borrowed by 
Goberdhan Bhagat from the decree-holder. 
Tbe suit was dismissed on 10th March, 
1913, it being held that the hand-note was 
a forged one and that no consideration had 
passed. The decision of the trial Court was 
upheld by tbe District Judge on the 16th 
July, 1913. The defendents applied for 
and obtained sanction from tbe trial Court 
to prosecute tbe decree-holder and hie 
brother Shyam Lai and bis servant Tukun 




466 auNDEB LAL u. RAGHUNANDAN PRASAD (Jwala Prasad. J.) 1924 Patna 


h\\ on obarges of forgery, fabrioatiog false 
evidence as wall as for instituting a false 
suit. Tbe sanction was upheld by the 
Diafcriot Judge on 13bh Daoembsr, 1913. and 
the motion to the High Court against it 
was rejected on 7tb February. 1914. 
Thereafter, the defendant No. 2 filed a 
petition of complaint before the Magistrate 
for prosecution of tbe aforesaid persons, 
and tbe accused were committed to the 
Court of Sassions. On 17ob Sjptember. 
1914, thev were acquitted by tbe Sessions 
Court. Tbe decree-helder Davikinandan 
then in 1915 instituted a suit against 
Teju Bhagat and Gcberdban Bbagab for 
damages for malicious prosecution in the 
Court of tbe Subordinate Judge of Patna. 
Tne suit was decreed on 23rd December, 
1919. It was held in that case that the 
hand-note was genuine and was duly execu¬ 
ted by Gebsrdban and that consideration 
thereon had passed and that the defendants 
knew fully that the band-note was genuine 
and that they bad falsely deoiei it in’the 
original case for recovery of the money due 
thereunder and subsequently taking advant¬ 
age of tbe dismissal of tbe suit bad falsely 
and maliciously launoheJ tbe prosecution 
against the decree-holder and his brother 
Shyam L\l and his servant Tukun Lai. 
This is now the final verdict in tbe oases. 

Jwala Prasad. J.: [After stating facts 
his Lordship continued.] 

I The first question raised is as to the 
nature of this debt. Tbe decree was 
passed in respect of damages for malicious 
prosecution. It was an illegal and 
immoral act on the part of the defendants 
to lodge a maliciously false criminal case 
against tbe decree-bolder. It is also 
opposed to public policy. The course 
adopted by the defendants could not 
possibly be said bo be for the benefit of 
the family and was fraught with great risk 
bo the family status and reputation. 
It was a highly tortious act. The 
prosecution was held bo be false, and 
Teju and Goberdhan were liable for cri¬ 
minal prosecution as well as for civil 
damages, a^d the damages awarded in 
Civil Court were like a fine imposed upon 
them in a criminal case A son is bound 
to pay his father's debt, except tbe debt 
incurred for immoral or illegal purposes. 

Manu in Chapter VIII. S oke 159, says that 
a son is nob bound to discharge the gambling 
debt of bis father or he unrecoverable 
balance of a fine imposed upon him, nor 


to pay off the money due from him 
for standing surety for another (money 
recognizance), or a gift made by him 
to an unworthy person. To the same 
effect is the view of Yajnavalkya in 
Chapter II. Sloke 48, wherein he says that 
a son is not bound to pay the debt even 
though hereditary if it is contracted for the 
purpose of drinking, debauchery or gam¬ 
bling, or if it is the residue of a fine or 
duty unrequited, or anything idly promised. 
These have been amplified, and the 
classifications in Usanas and Vyasa are as 
follows :— 

“Debts due for spirituous liquor, debts 
due for lust, deb^s due for gambling, unpaid 
fines, unpaid tolls, useless gifts or promises 
without consideration or made under the 
infiuence of lust or wrath, suretyship debts, 
commercial debts, debts that are nob pyaua- 
harikn. The last word vyjvahartka has 
been rendered by Colabrooke as equivalent 
to a debt for a cause repugnant to good 
morals. The debt in question is undoubt¬ 
edly nob vycLvaharika. It would also como 
under the 7 JO\'dBdund sulki vashes in Manu 
and Yajnavalkya, All such debts mentioned 
io the Smrities which a son is nob bound 
to pay are now comprehended in the words 
“ illegal and immoral.” 

Tbe latter would include in itself such 
debts as are ooposeJ bo public policy. In 
my opinion, the debt in question is illegal 
and immoral, and bo hold it otherwise 
would be to make a son liable for debts 
incurred for such tortious and illegal acts 
of tbe father. 

Mr. Mooohar Lai contends that the debt 
in question mast come in the category of 
debts incurred by the father to defend him¬ 
self in a criminal case or in a suit for 
defamation, and cites tbe authorities upon 
the point. The result of judicial decisions, 
no doubt, has been that a debt incurred 
by a father to defend himself in a criminal 
case may in certain circumstances be for 
the benefit of the family in order to 
save the father and consequently the 
family from the degradation in tbe 
eyes of the public: vide Sumer Singh 
V Liladhar fl), Beni Ram v. Man 
Sinqh (2), Prem^ukh Dass v. Rambujhawan 
MahtoniS), Hanumat Mahton v. Sonadhari 
Singh (4). _ 

(1) (19U) 33 All. 472. 

(2) 1911) 34 All. 4. 

(3) (1919) 1 P.L T. 34. 

(4) (1319) 1 P.L.T. 133. 
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■The presaot is nob a case where the 
father ioourred the debt to defend himself 
in an aotion, oivil or orimioal, brought 
•against himself. The debt was not inour- 
red bo defend himself against the suit for 
damages for malioious proseoution, but the 
decree was passed against the defendants in 
the present case for having done a tortious 
act, namely, the institution of false and 
malicious criminal proceedings against the 
decree-holders. It was a voluntary and 
aggressive aot on the part of the defendants 
to bring the false orimioal case and they 
were not at that time trying bo save them¬ 
selves against any aotion, oivil or criminal, 
oansing any danger to their person or 
^)roparby. Therefore, I agree with the view 
taken by the learned Subordinate Judge 
that the debt in the present case was a 
personal and illegal debt and it was not 
required for the purposes of the ioint 
family of which the defendants were 
members. 

It is then said that the original suit 
brought to enforce the debt due under the 
band-note was dismissed upon the defence 
taken by the defendants and thereby the 
family was benefited. The present debt 
has nothing to do with the cost incurredin 
defending that suit and the argument seems 
to be much beside the mark. 

Then it is said that the debt incurred on 
■the hand-note was for family necessity, 
namely, for certain marriages in the family 

held by the Courts below, and therefore 
the decree for damages for malicious pro¬ 
secution must be deemed to be for the 
benefit of the family. It is hard to under- 
-stand this argument. The suit for damages 
was not to enforce the band-note in ques¬ 
tion, and in fact the original suit bo enforce 
the hand-note was dismissed. Here the 
pause of action was based upon the malicious 
prosecution launched by the defendants. 

It is then said that the damages for mali¬ 
cious prosecution have now ripened into a 
decree and therefore the sons of Gobsrdban 
are not entitled bo question the legality of 
the debt. This view does nob find favonr 
with me. The sons were not made parties 
to the decree, and therefore this is the only 
fltage when they can question the legality 
of the debt when they have been made 
parties io the execution proceedings under 
the new provision contained in aeotion 53 of 
the Code of Oivil Procedure. The decree 
was not executed in the lifetime of Teju 
Bhagat. The stage has not arrived to 


which Vetndyal v. Jugdeep (6) and Suraf 
Bunn Koer v. Sheo Prasad Svigh 6), 
can be applied: vide Banwari Lai v. 
Sheo Sankar Misser (7), Thadi i2ama- 
murthi v. J/oo/a Kamiah (8) and Ban- 
wiri Lai v. Daya Sunkcr Misser (7). 

Mr. Monohar Tj\\, however, says that thei 
defendants’ shares must be hold liable, inas¬ 
much as there was an attachment bofor® 
judgment. Tbe Court holow has held that 
there was no proof of any such attachment. 
The learned Counsel has shown us the 
order-sheet of the case. It shows that there 
was an order for abtaohmont before judg¬ 
ment under O 'der 38, rule 5 : but the 
defendants objected to the order and offered 
bo give security for the decree which might 
have been ultimately passed and the Court 
directed tbe attachment to be recalled again, 
the security was accepted and the Court 
under rule 6 of Order 38, was bound to 
order the attaohmanb to be withdrawn. 
The learned Counsel has not produced 
the order-sheet of the case at that stage 
and unless the contrary is shown it must be 
presumed that tbe imperative requirement 
of the law convoyed in the word ‘ shall’*" 
was complied with ; for what is required by 
the statute must be deemed to have been 
properly done. Therefore, agreeing with 
tbe view of tbe Court below, 1 bold that 
that there is no evidence of any attachment 
before judgment. Tolu Bhagat died just 
after the hearing of the suit and before the 
judgment and the decree were passed and 
bis interest lap^^ed into the joint family. 
Goberdhan and his sons took the entire 
property by right of survivorship. An 
attachment before judgment does not 
rank in the same position as an attach¬ 
ment after judgment. Rule 10 of 
Order 38, makes it clear, and therefore 
an abtacbmenb before judgment will nob 
defeat tbe right of a co-parcener by sur¬ 
vivorship. There is also authority to this 
effect : vide the cases of Subrao Mangesh 
Chandavarkar v. Mahadevi Manji 
Bhatta (9) and Lnxman Nilkant PusaL 
kar V. Vinakak Keskav Pusalkar (10). 
In the former case, the plaintiff obtained a 
money decree against a member of a 
joint family and bad attached tbe family 

(6) (1877) 3 Cal. 198 (P-O.). 

(6) (1878) 5 Cft). H8. (P.O ). 

(7( (1907) 13 O.W.N. 816. 

(8) (1914) 16 M.Ii.T. 133. 

(9) (1913) 38 Bom. 105. 

(10) (1916) 40 Bom. 339. 
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property before jodpeoeot SubsequentW 
tbe judgmeot-debtor d.ed while ]omt 

:L‘:^.hl^^a:reorr:;^u^aU:nt aid 

r™iS“ ‘q - “= 

bolder has oo right to proceed ir. execution 
of the decree against his interest even if 
there was an attachment before ludement 
It i= then said that two houses out of 
the propel ties in question were pledged as 
Beourity for the satisfaction of the judgment- 
debt during tbe pendency of the emt and 
therefore the said properties are liable to be 
Bold a- mortgaged properties to satisfy tbe 
decree in question. Assuming that the seem 
rity bond was in tbe r-atute of a mortgage 
there was no antecedent debt to pay off 
which the bend was executed, nor was 
the debt for family necessity. Tbe case 
of Sate Bam Chandra v. Step iringh iU) 
bas now been considered recently by a 
Full Board of tbe Privy Council in ibe case 
of Baja, Bahvdur Baja Br ij Nat am Bai y. 
Mangla Prasad Bat (12), which lays down 
ihat^if a father purports to burden the 

estate by mortgage, 

mortgage is to discharge an antecedent debt, 
it should DOt bind mote than his own 
bterest, and an 

“AntecedeDt debt means antecedent m 
(aot as well as in time, that is to say. that 
fehe debt must be truly independent and not 
cart of tbe traosactioD impeached, 

Tbe debt in question bas alreKoy been 
ebowD to be immoral and therefore there is 
oo obligation on tbe sons to pay tbe same. 

Goverdban bas, however, incurred tbe 
debts in question and tbe decree has been 
passed against bim. His share in the 
family property can be sold in execution of 
the decree, and the purchaser can enforce 
tbe right purchased by partition. 

Tbe appeal is therefore dismissed with 

costa. 

Foster, J. :—I agree. 

Avpeal dismissed. 


(11) (1917) 39 AH. 437 IP.C.). 
(13) 1934 r.O. 50. 
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Da^vson Miller, c.j., and Mullick, j. 

Man Applicant 

V. 

Maharani NawaWibati and another- 
Respondents. 

P. C. A. No. 26 of 1923. decided oa 
10th August. 1923. 

(B) Civ. Pro. Codes S. 210 -Noiwiths(andxng 
absence 0 / ccncurrent findings of fact, decree may 

be aflhmuig-Adininicn o 1 furiher evidence a 

point given up is not substantial question of low* 

Tbe term ' decition ’ means the decree or order 
paPEcd and not the reasons given for 
Lcree or order. Aftitming decree not mean 
ftffiTmiDfi iudgroent, ground 

dfor.e ofed oclV precisely cta.ea f 

tViATfl ate DO oonourrent findings 01 lao* 

1 nf R JlO may apply and in that caeesome 

olauee o ot o- iiu m®/ afi"/ ha ohftwn 

eubsiauliiil queciioc ol law wH >>»« ^ 

to haxp been involved in the appeal. Whore the 

LppeZle Court allowe an itsue to be re-opened. 

u ue.A KAAn Given UP Qud pernntB lurtber 
Tv^denoe to bS tfLen“.ha? by itself le not a snffi- 
cUnt substantial question of law especially wb"a 
the ftoplicart was in do way pre)udiced by th» 
pMcedu^ro adopted by the appellate Court. [P. 470, 

Cs. 1 and V ] 

(b) Civ. Pro. Code, S. lOV (c)-Thtreare notimUa’ 
n'ons in the pcivir to cerlify unaer clauie H, but the 
fcuer must be exercued very sparingly. 

Wbere the property involved is of large value 
and the decree of the High Court reverees findinge 
of the trial Court on questions of fact and where the 
evidence relied upon by the High Court was not 
before the trial Court and wbere a question 0 ! 
procedure with semtwhat unusual cbaracter la 
involved and it is posfible that a higher itibunal 
might take a difierent view in respect thereto, 
that in tbeee oiroumstaoces the High 
to certify the caee as fit one for appeal. 8. 109 (C/ 
imposes no limitations on tbe power of the Courl 
lo certify a caee as a fit one though the power 
ought to be used very sparingly. [P’ 471. 0. 1*J 

S. Ahmad and S. C. Mazumdar—lor 

Applicant. 

P. Dayal —for Respoodeots. 

Dawson Miller, C. J. :—This is an 

application on behalf of tbe plaintiff in th©^ 
suit for leave to appeal to His Majesty in 
Council from a decree of a Division Bench 
of this Court, dated the6bh April this year. 
The value of the property which is the 
subject-matter of the suit and of this 
appeal is stated to be 45 lakhs of rupees. 
Tbe decree appealed from affirmed the 
decision of tbe trial Court but on different 
grounds from those upon which tbe trial 
Court's decision was based. Tbe applicant 
contends that the appeal complies with the 
provisions of section 110 of the Civil 
Procedure Code but if this oontentioB 
should fail he contends further that the case 
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is a fit one for a oerbifioate under the pro* 
visions of seotion 109, clause (c) of the Oode. 

The suit was instituted by the plaintiff 
on the 17th January, 1931, for a 
declaration of his title to and to obtain 
possession of . the estate of the late 
Haharaja Sir H^hallabh Narain Singh 
who died in the year 1907 leaving two 
widows Mabarani Tarabati and Maharani 
Naulakhbati but no male issue On the 
death of the Maharaja his property 
descended to bis widows who took a Hindu 
widows' estate. The senior Maharani 
Tarabati had a married daughter Padam* 
bati who had two sons Kao Bahadur 
Gobind Singh and Kao Bahadur Kudra 
Pratab Singh. The plaintiff is the son of 
Gobind Singh. Shortly after the death of 
the late Maharaja Harballabb Narain 
Singh the estate was taken over by the 
Court of Wards under the provisions of the 
Oonrtof Wards Aot (Bengal Act IX of 1879) 
and the Maharanis became wards of Court. 
The two Maharanis are said to have con> 
oeived the idea of relinquishing the estate 
in favour of one of the two grandsons of the 
senior Mabarani bub it was pointed out to 
them on behalf of the Court of Wards that 
they could not relinquish in favour of one 
only of the next male reversioners. In the 
result on the 18bh December, 1918, they did 
ozeoute a deed of relinquishment in favour 
of both the grandsons, Gobind Singh and 
Budra Pratap Singh in equal shares. 
Subsequently when Gobind Singh applied 
for substitution of his name in the Land 
Begistration Department together with that 
of his brother bis claim was opposed on 
behalf of the Court of Wards and his 
prayer for registration was rejected. In 
October, 1919, Gobind Singh died leaving 
as his heir the plaintiff in this suit. If the 
deed of relinquishment relied upon is a valid 
And binding instrument the interest of the 
plaintiff's father in the estate became vested 
at the date of the deed in December, 1918, 
and on his death bis son the plaintiff would 
Bucoeed to his share in the inheritance 
jointly with his uncle Budra Pratap Singh. 
The defendant, first party in the suit, is the 
Burviving Maharani Naulakhbati, the junior 
widow of the late Maharaja, who was sued 
through the Manager of the estate under the 
Court of Wards. As the plaintiff’s uncle 
Budra Pratap Singh refused to join in the 
Buit he was impleaded as the defendant, 
Beoond party. 

-Several pleas were raised in defence to the 


suit on behalf of the Manager of the Court 
of Wards who then represented the Maba* 
rani Naulakhbati. It is only necessary, 
however, for present purposes, to refer bo 
two of the issues which were framed at the 
trial. Issue No. 3 was “ Whether the deed 
of surrender dated the I8bn December, 1918, 
was executed by the Maharanis, widows off 
Maharaja Sir Harbailabh Naraio Singh 
Bahadur, under misrepresentation, withoufr 
getting any independent advice and wi^houft 
knowing or understanding its contents. Is 
it legally valid or operative?" Issue No. 5 
was " Is the deed of surrender valid having 
regard to the provisions of section 60 of the 
Court of Wards Aot ? " 

It was apparently the case of the Maba* 
rani that she had no independent advice 
and had no knowledge or understanding of 
the contents of the document when she 
executed it. Her evidence was taken before 
a Commissioner appointed for that purpose 
and after she had made oertaio statements 
with regard to this iseuo the learned 
Vakil engaged by the Court of Wards 
to represent her interest stated to the 
Commissioner appointed to record the 
evidence that under instructions from the 
Court of Wards he would not press issue 
No. 3. Consequently she was not cross- 
examined on this issue. After the evidence 
was closed and after the learned Vakil for 
the plaintiff had addressed the Court in 
argument bub before judgment was delivered 
the estate ceased to be under the manage¬ 
ment of the Court of Wards and was 
restored to the surviving Maharani. 
Immediately thereafter, having appointed 
another Vakil to represent her interests in 
the suit, she applied through him to be 
allowed to raise the issue which had bean 
abandoned by the learned Vakil who had 
previously represented her under the 
instructions of the Court of Wards, and to 
be allowed to give further evidence upon the 
matters raised in that issue. The learned 
Additional Subordinate Judge refused the 
application to adduce further evidence and 
to reopen the issue but in his judgment ha 
considered at great length the questions of 
fact raised in that issue and decided them 
in favour of the plaintiff. With regard to 
issue No. 5 he decided that the surrender 
by the Maharanis in favour of ^heir 
grandsons was invalid by reason of the 
provisions of seotion 60 of the Court of 
Wards Aot. He accordingly dismissed the 
suit upon that ground. 
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The plaintiff appealed to the High Court 
and contended auccesafhlly that the deed of 
relinquishment was not invalid by reason 
of the provisions of section 60 of the Court 
of Wards Aot. He objected to the findings 
of fact by the trial Court upon the third 
issue being reopened in appeal as this point 
had been abandoned during the trial. The 
learned Judges before whom the appeal 
came considered, however, that they 
had power in the circumstances to con- 
aider this issue but. before determining 
It. they thought that the appellant should 
have an opportunity; if he so desired, 
to oross^exaTniDS the Maharani upon the 
evidence she had already given and to 
call any further evidence he might wish to 
adduce upon this point. In the result the 
Maharani was cross-examined and further 
evidence was called by the appellant before 
the appellate Court. That Court by its 
lodgment found that the Maharani had bad 
DO independent advice and bad signed the 
deed of relinquishment without knowing or 
understanding its contents. The ^ault 
was that although the appellate Court 
reversed the findings of the trial Court both 
upon the question of law and upon the 
Question of fact the decree of the 
trial Court was affirmed and the appeal 
dismissed. 

In applying for leave to appeal to tiis 
Majesty in Counoil from that decision the 
learned Government Advocate on behalf of 
the plaintiff has contended that the decree 
from which he seeks leave to appeal does 
Dot affirm the decision of the Court below 
within the meaning of section 110 of the 
Civil Procedure Code and that it is not 
necessary therefore for him to show that 
the appeal involves some substantial ques¬ 
tion of law. It is true that there aro not 
concurrent findings of fact in the present 
case but that does not, in my opinion, 
remove it from the operation of the last 
clause of section 110. The decision of the 

i Court below was a decision dismissing the 
suit and the decree which it is now 
sought to appeal against undoubtedly 
] affirmed that decision. It is unnecessary, 
jin my opinion, that the judgment of 
I affirmance should be based upon precisely 
I the same reasons as those given by 
I the Court below. The decision mentioned 
I in that part of the section must, I think, 
1 mean the decree or order passed and not 
1 the reasons given for passing such decree 
* or order. 


It was next contended that the appellate' 
Court committed an error of procedure in 
permitting an issue which had been given up 
bo be re- opened and in allowing, in the appe^ 
late stage further evidence to be taken and 
that this was in itself a sufficiently substan¬ 
tial question of law to entitle the applicant 
to appeal to His Majesty in Council. I am 
unable to accept the view that a substan¬ 
tial question of law arises in this respect. 
Having regard to the peculiar circumstan¬ 
ces of this case I think it would have been 
perfectly legitimate for the learned Sub¬ 
ordinate Judge of the trial Court to have 
granted the defendant’s request to be 
allowed to raise the issue which she 
to raise at a late stage of the case provided 
that the other side were given an oppor¬ 
tunity of adducing evidence upon the issue 
raised, and if the Court of appeal considered 
that in the interests of justice this issue 
ought nob to be shut out, I think they bad 
power to deal with it having regard to the 
provisions of sections 151 and 153 of the 
Civil Procedure Code. I cannot see that 
the appellant was prejudiced as he was 
given the opportunity, which be availed 
himself of. of cross-examining the Maha- 
rani and of calling further evidence upon 
the issue. 

It was next contended that a question of 
law does arise in this appeal, namely, the 
construction of section 60 of the Court of 
Wards Act. The construction of that 
section, however, is not involved in the 
present appeal as it was construed by the 
appellate Court in favour of the appellant 
and there is no appeal from that parG of the 
decision. Moreover if the appeal must fail 
unless a finding of fact is first reversed, it 
does nob appear to me that an appeal 
in such circumstances necessarily involves 
any question of law at all. 

It remains to consider whether this is a 

case which we ought to certify as a fit one 
for appeal under clause (c) of section 109. 
No limitation is imposed by that clause to 
the oases in which the Court may certify, 
but at the same time it is a power which 
ought to be used very sparingly. Tha^ 
question generally arises in cases where the 
value of the subject-matter in appeal is 
below the statutory amount of Rs. 10,000. 
In such cases it is unusual to grant & 
oertifioate unless the case is one of great 
general importance or involves the interests 
of a large section of the community. Bat 
it is perhaps not possible and I do noi 
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think it desirable to attempt, to lay down 
any general rule which will govern all 
oases. There are, however, in my opinion, 
apeoial features in the present oase which 
ought, I think, to justify us in certifying 
that this is a fit oase for appeal under sec¬ 
tion 109, clause (c) of the Code. In the 
first place the value involved in the 
present oase is very large. Secondly 
the decision of the High Court 
was based upon findings of fact which 
reversed the findings of the trial Court. 

I B'urther the evidence upon which the 
I High Court acted was not all before 
the trial Court. Again although, in 
my opinion, the question of law contend* 

^ ed for is not one of substance it is a ques- 
. tioD touching procedure of a somewhat 
unusual character and it is quite possible 
that abigher tribunal might take a different 
view. Although no one of these features 
alone might be sufficient to justify ua in 
acting under section 109,1 think that in the 
peculiar circumstances of this case the 
combined effect of these matters is such 
that we ought to exercise our power under 
section 109 and certify that the oase is a fit 
one for appeal to His Majesty in Council 
under the provisions of clause (c) of that 
section. The applicant is entitled to his 
costs of this application. Hearing fee 5 
gold mohurs. 

Mullick, J.I agree. 

Application allowed. 
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Mullick and Bucknill, jj. 

Kishore Mal and another^ Opposite 
party-Appellants 

V. 

dagdieh Narain Singh —Applicant-Res* 
pondent. 

Appeal from Original Order No. 171 of 
1922, dated 17th July, 1923, from an order 
' of the Sub-Judge, Gaya, dated 18th July, 
1922. 

(a) Limitation Act, Art> 183 - Incorrectness or 
superfluity does not render an application not a 
step-in-aid, 

Aaylnooneotnw ot sopetaoity bb to the reliefa 
asked tot io the applioattOD doea not vitiate the 
applioation to enoh ao extent as to debar the 
Aeoree-holdee from claiming it to be a atep*io>aid 
of exeoation. fp. 478, 0.1.] 


(b) Limitation Act, S 24^Dismissai e/Applica¬ 
tion on the ground of incorrectness is cause of like 
nature. 

The diemisBAl of the previous ezeootion apptioa- 
tiOD 00 the ground that the relief a^ked for wae 
not in conformity with the decree is a oauee of a 
nature eimilar to defect of jurisdiotion. [P. 473. 

c. a.] 

R. Imam and Kailaspati —for Appel¬ 
lants. 

N. C. Sinha for S. N. Bay, B. K. Prasad 
and N. K. Prasad —for Respondent. 

Mullick, J. :—This appeal arises out of 
an order made by the Subordinate Judge of 
Gaya in Execution Case No. 207 of 1922, 
It appears that in 1900 the judgment- 
debtor Jagdish Narain Singh mortgaged 
certain immoveable property to one Genda 
Singh. In 1908 he mortgaged a part of the 
same property to the appellant Kisbori Mal 
and in 1911 he again mortgaged either the 
whole or part of the same property to the 
appellant. Genda Singh sued upon his 
mortgage and got a decree in 1912, but 
subsequently to this there was yet another 
mortgage by Jagdish of the same property 
io 1913 in favour of one Jadubans who 
applied a portion of the consideration 
money in paying off Genda Singh’s 
mortgagd decree and became subro¬ 
gated to the position of Genda Singh 
and acquired priority over the mort¬ 
gages in favour of the appellant Kisbori 
Mal. Kisbori Mal and Jadubans thereafter 
in 1915 instituted mortgage suit Nos. 131 
and 132 respectively of that year against 
the mortgagor. A preliminary decree was 
made in favour of Kisbori Mal on the 23rd 
December 1915, which was followed by a 
final decree on the 2od June -1917 while 
Jadubans obtained bis preliminary decree 
on the 2l8t July, 1916. The first exe¬ 
cution application made by Kisbori was 
filed on the 20th February, 1919, in the 
Court of the Subordinate Judge of Gaya. 
On the let of May 1919 the judgment- 
debtor filed an objection which was allowed 
on the 12th May of the same year, the 
Court bolding that the execution could not 
proceed as the relief sought was not in 
accordance with the decree. Against that 
order there was an appeal to the High 
Court at Patna where a Division Bench on 
the 2Dd July, 1920, affirmed the order of th© 
Subordinate Judge and dismissed the appeal. 

The second applioation for execution, out 
of which the present appeal arises, was 
fi ed on the 11th May. 1922. The mort¬ 
gagor again objected by a i>etitioD, dated 
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the I6bh June, 1922, and Ihe appUcafeion 
wag again difimisged on the I8bb July of 
that year. 

Id the present appeal it is coDtended on 
behaU of the decree-holder that the 
decision of the Subordinate Judge was 
erroneous and that bis application was 
nob barred by limitation. Now the 
Question of limitation arises in this 
way. If the application of the 20bh 
February, 1919. was a step-in-aid of 
execution then the decree-holder by apply¬ 
ing on tbe llth May. 1922, was out of time, 
because more than 3 years bad elapsed f^m 
the last step-in-aid of execution. The 
decree-holder however invokes tbe aid of 
section 14 of the Limitation Act the appli¬ 
cation of which will be presently explained. 
It is admitted that if that section applies 
and if the application of the 20bh February, 
1919 was a step-in-aid of execution then 
limitation is saved. It is contended on 
behalf of tbe respondents that tbe applica¬ 
tion of the 20bh Feburary. 1919. was not in 
accordance with law and therefore it was 
not a step-in-did of execution within tbe 
meaning of article 182 of schedule I of the 
Limitation Act. Tbe reply of the decree- 
holder is that it was in accordance with law 
and that tbe relief claimed in the present 
application being covered by section 14 of 
the Indian Limitation Act. he is entitled to 
deduct the period during which he was 
prosecuting the previous execution proceed¬ 
ings, namely, from the 20th February. 1919, 

till tbe 2nd of July. 1920. 

In regard to the question whether tbe 
application of the 20th February . 1919. was 
in accordance with law, tbe decisions cited 
before us exhibit a great conflict of opinion 
some having gone so far as to hold that if 
it happens that the relief asked is eventually 
refused on the ground that that Court cannot 
or should not give it. then the application is 
not in accordance with law. On the other 
hand it has bseu held that minor errors 
and even omission to state tbe relief 
are not sufficient to make tbe application 
contrary to law and that for the purposes 
of limitation these defects are immaterial. 
It has also been held that even where the 
decree does not specifically give tbe relief 
which is asked for, the application is not 
contrary to law and, in my opinion, the 
matter must be judged upon the facts of 
each particular case and no general rule 
can be laid down. Hare we must refer to 
the terms of Order 21, rule 11, in order bo 


800 whether the application in form and 
substance complies with the requirements 
of the law. Now it is admitted that so far 
as the form of application goes, it fully 
complies with rule 11. There is nothing 
in any of the prayers asked in the appli¬ 
cation which offends against the terms of 
that rule and so much was tbe Court 
satisfied that the application was in 
conformity with the law that he caused it 
to be registered and a notice to issue under 
the provisions of rule 22. Therefore it is 
clear that at the outset the application was 
in the opinion of the execution Court 
fully in accordance with law. 

When the Court came to adjudicate upon 
the merits of the application, the Court 
found that, although in tbe earlier part of 
the heading which requires the applicant to 
state the mode in which the assistance of 
the Court is required, particulars were 
given as to the mode under which the 
decree v^pder execution was to be enforced, 
yet the applicant had in the latter part 
incorporated the contents of tbe decree 
obtained by Jadubans on the 2l8b July, 
1916. Now that decree and the present 
decree were indissolubly connected. The 
appellant’s decree contained a direction 
that the money due to Jadubans by 
reason of the priority acquired by him 
in respect of Genda Singh's mortgage 
should be ascertained in Jaduban's suit 
and after it had been so ascertained the 
appellant's decree would ha executed sub¬ 
ject to that prior charge. Next the same 
learned Judge in Jaduban’s suit proceeded 
to give what was practically a joint decree ; 
he gave detailed directions as to tbe order in 
which the two properties, namely, Abhaipur 
and Reola, were to be sold, and in what 
proportions Kishori Mai and Jadubans were 
to share in the proceeds ; and therefore it 
seems to me that not only was there no 
prejudice to the respondents nor any attempt 
to deceive the Court which are the two 
most material things in considering tbe 
validity of an execution application, but 
here it was essential for the decree holders 
to state in their application the directions 
given in Jaduban’s decree of tbe 21st 
July, 1916. It may be said that the exe¬ 
cution Court which dismissed the execution 
application of the 20th February, 1919, was 
not bound to regard these directions and it 
was oompetant to him to give a general 
order for the sale of tbe mortgaged proper¬ 
ties subject to the prior charge of Jadubans: 
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t)ut though the applioatioo was held by the 
Court to be deleotive, the defects in my 
opinioDt were not such as to preclude it from 
being classed as one in accordance with 
law. It was at least in accordance with 
law as to a part and as to the other part, if 
we were to go so far as to bold that the 
inclusion of a relief not specifically granted 
by the decree under execution is fatal, even 
in that oasot it seems to me that the appli¬ 
cation did not offend against the provisions 
of Order 21. rule 11, for the purposes of the 
Limitation Act. That being so. I cannot see 
how it can be objected that the application in 
•question was not a step-in-aid of execution 
sufficient to attract the provisions of arti¬ 
cle 182 of the Limitation Act. It is nob 
necessary in the view I take to cite autho¬ 
rities, but the general propositions on which 
I rely have been accepted in Gopal Chunder 
Mannav, Gosain Das Kalay{l)a.xid in Bando 
Krishna Kunbarghi v. Narashimha Konber 
Deshpande (2) and Bamayyan v. Kadir 
Bacha Sahib (3). Reference has also been 
made to Amrii Lai v. Murlidhar (4). In that 
case a Division Bench of this Court held 
that where the decree-bolder had asked the 
execution Court to transfer the decree to a 
Court, which had no jurisdiction to hear 
the execution case, the application was not 
a step-in-aid of execution being not in 
accordance with law ; but here the point is 
whether any incorrectness or superfluity as 
to the reliefs asked for in the application 
vitiates the application to such an extent 
as to debar the decree-holder from claiming 
it to be a step-in-aid of execution. In my 
opinion the answer to this should be 
clearly in the negative. 

Now, if that is found the further ques¬ 
tion arises whether this is a case to which 
section 14 of the Indian Limitation Act 
applies. The relevant portion of that sec¬ 
tion runs as follows :— 

"Incomputing the period of limitation 

prescribed for any suit, the time during 
which the plaintiff has been prosecuting 
with due diligence another civil proceeding 
whether in a Court of flrst instance or in 
a Court of appeal, against the defendant, 
shall be excluded, where the proceeding 
is founded on the same cause of action 
and is prosecuted in good faith in a Court 
which, from defect of jurisdiction or 

(1) (1898) 96 Oal. 694 (F.B). 

(3) (1918) 8T Bom. 43. 

(3) (1908) 81 Had. 68. 

(4) 1929 Pat. 188. 


Other cause of a like nature is unable to 
entertain it." 

The matter before us turns upon the 
words " or other cause of a like nature. 
The question is whether in the present case 
the dismissal of the previous execution 
application on the ground that the relief 
asked for was not in conformity^ with 
the decree was cause of a nature similar 
to defect of jurisdiction. Now had 
been held before 1908 when the Limitation 
Act was last amended that the dismissal of 
an application on the ground of misjoin¬ 
der of parties or of causes of action in a 
suit was cause similar to defect of jurisdic¬ 
tion and for this reason explanation III 
was added to section 14 as amended. That 
amendment runs as follows;— For the 
purposes of this section misjoinder of causes 
of action shall be deemed to be a cause of 
a like nature with defect of jurisdiction. 

It is clear that in the present case the 
basis of the decision of the Subordinate 
Judge and of the High Court in appeal was 
that it was not right for the execution 
Court to entertain an application in which 
the legitimate prayer for the execution of 
the decree was joined with a prayer 
which the Court thought it was not 
competentoto grant, and which related to 
relief given by another decree. That defect 
appears to me to be a defect in the nature 
of a misjoinder of causes of action and in 
my opinion the defect is covered by 
section 14. 

Therefore the decree-holder is. in my 
opinion entitled to the benefit of the time 
which was taken in prosecuting the 
previous execution proceeding from the 20bh 
February, 1919, to the dismissal of his 
appeal in the High Court on the 2nd July, 
1920. 

Id this view of the case it is not neces¬ 
sary to examine the other contention of the 
decree holders, namely, that he would be 
entitled to count time from the 12th May, 
1919, on which date he filed a certain apph- 
oation which has not been printed but the 
substance of which is recorded by the 
execution Court as follows :— Deoree-hola- 
er files a petition stating that the proceeding 
in this case be kept along with execution 
case No. 49 of 1919." If that application 
was an application for the execution of 
the decree simultaneously with the execu¬ 
tion of Jaduban’8 decree, then, m my 
opinion, it was a step-in-aid of execution 
from whioh time could run. If, on the 
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Other band it was merely an application to 
keep the execution proceedinga pending 
till the disposal of the other case, then the 
case would be covered by Abdul Hakim v. 
Shaikh Aieentooliah (Slandthe decree-holder 
would not be entitled to count it as a step- 
in-aid of execution ; but in the present case 
it is not necessary to go any further into 
this point because in the view that I take 
the application of the 8th February was a 
proper application and the decree-holders 
application of the llbb May, 1922, was 
within time. 

The appeal will therefore be decreed with 
coats. 

Bucknill, J.I agree. 

Appeal allowed. 

Tb) ‘>5 W.K. 91. 
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Dawson Millkr, c j.. and Mullick, j. 

Maharajadhtrai of Dharbhanga —Peti¬ 
tioner 


7 , 

Commissioner of Income-tax —Opposite 
Party. 

M.J.C. No. 53 of 1923. decided on 24tb 
January. 1924, from a reference under 
section 6fi of the Income Tax Act of 1922. 

U) Incomi Tax Act. S. 2.$-Re-ass(S<ment. 

Wheco re-aosoaemeDt waa oot m'lda until more 
than a year bad elapsed altor the expiration ol the 
year ol aesessment. Held the asseaseo waB not liable 
to any further lax than that already demanded for 
the year id queetioo- 0. l.j 

(bl Income Tax Act. 1922, Ss.CS. 56. 24- 
Dividends alriady super-taxed are not only not 
deductod fcuf are also super-taxed. 

In oomputioR the amount on which euper-Ux la 
payable by an individual or Hindu undivided 
lamily under tbe Income Tax Aot of l92‘i the 
amount received aa divideoda from a Registered 
Company ehould not be deducted. There is notbiug 
in the Aot from which it can be inferred that in 
oomputing the taxable income of individuals or 
Hindu undivided families lor purposes ol super-tax 
dividends upon whioh super.tai has been paid by 
4he Company should be deducted. The intention 
Ol the Legislature was to charge super-tax upon 
the iooome of companies as well as upon the income 
of individual shareholders including in the income 
of the Utter the dividends received from the com¬ 
pany although they bad already been charged to 
super-tax at the flit rate ol 1 anna. Buper-tax 
must be separately paid on the proflis of a 
company by the ooropany itsell at the smaller rate 
and by the shareholder on the dividends received 
^y him out of those profits as part of bis income 
the rate payable by him being on a sliding soale 
aoootding to the amount o! his total income. 
IP. 476. C. 1.1 


(c) Income Tax Aot, 1928, S. d^Income. 

Income derived from matketa or moorings or 
ferries cannot be regarded aa agriouUutal income* 
[P. 477,C. 1.] 

(d) Permanent settUment^Oovernmeni can varp 
but by dear and specxfic staiuie-^lncome-tax t* 
tncrense in revenue. 

Per Dawson ififler. CV.—Though the legisla¬ 
ture has power to vary or modify the bargain 
entered into between the Government and the 
proprietors by the Permanent Bettlement, yei 
this can only be done by clear and speoifio language 
in a statute and not by general Implication. The 
applications lor settlement made by the proprie¬ 
tors at the time of permanent settlement were, as 
a rule, a counterpart of the actual eetilement made 
and were part of a single transaction oompleteo 
at the same time, just as a kabuliyat is a oountet- 
part of a patta. The Income Tax Aot, if ana in so 
fat as it charges inoome derived from property 
included m the original settlement with the pro¬ 
prietor and assessed to revenue, varies the ter^ ? ot 
Reg. I of 1793. The locome Tax Aot of ^23 
is not explicit enough in lie teims to repeal the 
exemption created by the Permanent Bottlement 
Regulation : tor snob repeal cannot be efieoted 
merely by words of general import or by implioa- 
tion. By the Permanent Bettlement it was the 
revenue or rent payable to Government as the 
paramount landlord that was fixed in perpetuity. 
The effect of the imposition of income-tax on the 
profits arising out of jalkar, hat, and gliatlag ie in 
tact to increase the revenue under another name. 
The j^ma permioently fixed at the date of the 
setilemeiit was calculated on a percentage of the 
rents and profits at that time derived from the 
ownership of the land- Income-tax is based upon 
tbs same rent and profits as they now exist and 
it is impossible to escape from tbe oonolusion 
that a tax under whatever name upon tbe same 
sources of inoome would increase the duty payable 
under tbe name of revenue and wh»oh by the 
Permanent Sittiemeot it was agreed should then 
be fixed for over. (45 Mad. 518, FoU ) [P. 478, 

Cs. 1 and 2.] 

(e) Permanent Setllement—Exemption from all 
future taxes was not granted. 

Pet Mullick. By Permanent Settlement a- 
limited right ol ownership was conferred upon the 
Zemindar not only in respeci of the owner’s share 
of tbe produce of tbe soil but also in the soil itself. 
The demand was based on contract and it was open 
to the samindar to decline to engage. If be 
accepted the engagement not even the total 
des'.ruotioD of tbe property was a ground for 
remission. Tbe demand bad seme of tbe attiibutee 
of a land-tax but it was not a tax in reality ; the 
transaotiOD was a sale of the owner’s rights on the 
basis of the capitalized value of the assessment. The 
Company represented tbe Sovereign and tbe general 
oommunity ; they were also the owners of the soil ; 
they surrendered to tbe zamindar no part of their 
rights in the former capacity which inoluded the 
right to tax but only a portion of their rights ol 
ownership, namely, the right to the ptodnoe of tho 
soil, and it seems olear from the context that tbe 
declaration that tbe jama was unalterable ooold 
only refer to the limited purposes of the contract. 
If this view is not correct then at least the langn- 
age of the Fermaneot Settlement is ambignooa 
and does oot oleacly and dietinotly gi^a 
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exempUos Item hW loture taxea and rates. The 
meaoiDg ol the Legielatare beiog doubtful oon- 
temporary expoeitioD can be resorted to. Ihe 
uniform view of the Legislature and its servaots 
has been that the Permanent Satthment Regu¬ 
lation did not intend to surrender all future rights 
of taxation in reepeot ol the proats ol the estates 
thereby effeoted. If the language ol the Permanent 
Battlement Regulation is not ambiguous and if it 
clearly indioaies an intention to surrender all eucb 
future tights of taxation then the interpreta¬ 
tion placed upon statutes similar to the Income 
Tax Act can be called in aid for the purpose o! 
explaining the meaning ol ibe words used 
Aot. If such a course leads to the oonolusion that 
limilat general words have hitherto been ooneidered 
auffioieni to revoke the exemption granted by the 
Permanent Settlement then the absence ol express 
words in the Aot will not prejudice the Crown and 
the affirmative language of the Aot is enfficient to 
revoke the exemption in question. Thetelore the 
profits of iolkar phoflagi and market rights are 
cbftrgcdblo with iDOomc tftx« 

K. P. Jayasioal and ilfwraW Prasod—(or 
Petitioner. 

Sultan Ahmed—loT Opposite party. 


Miller. C. J.Three questions arise 
for determination in this Reference : 

(1) The first question is whether the 
petitioner is liable for additional income- 
tax for the year 1920-21 upon a re-assesa- 
ment made after the expiration of the next 
following year, that is, after the end of 
March, 1922. The additional sum claim¬ 
ed under the re-assessment is a large one 
amounting to Rs. 1.34.769-4 0 in respect 
of income-tax and super-tex. It appears 
that the assessment for the year in ques¬ 
tion was made on the 23rd November, 1920, 
based upon a return of the income of the 
previous year as provided by seotions 17 
and 18 of the Income Tax Aot, 1918. then 
in force. When the return of the actual 
income for the year of assessment was re¬ 
ceived in 1921 for the purpose ot vrom- 

eionally assessing the income for 1921*^. 
an adjustment of the assessment for the 
year 1920-21 was made as provided by sec¬ 
tion 19 of the Act. On the 28th March. 1922, 
it having been discovered that certain 
items of income had escaped assessment 
lor the year 1920-21 a further assessment 
vras made on those items under the pro¬ 
visions of section 26 of the Act of 1918 and 
the demand in respect of that year appears 
to have been finally closed. Thus far no 
question arises but in pursuance of a de¬ 
mand made in 1922 that the assesaea 
should file a fresh return of the actual in¬ 
come for the year 1920-21 a fresh return 
was filed and on the 27th January. 1923, a 


fresh assessmeot based on the aotual in¬ 
come of 1920 21 was made. This showed 
an additional amount payable beyond that 
already assessed and paid. From the 
letter of demand and the revised assess¬ 
ment form enclosed therewith it appears 
that the assessment is made in respeot of 
income-tax payable for tbe year 1920 21. 

As this re-assessmect was not made until 
more than a year had elapsed after the ex¬ 
piration of the year of assessment the 
assessee contended that he was not liable 
to any further tax than that already de¬ 
manded forthe year in question. He based 
his contention upon the provisions con¬ 
tained in section 25 of the Income Tax Act 
of 1918. In my opinion this contention is 
well founded, but it is unnecessary to 
pursue the matter further as tbe learned 
Government Advocate admits that for the 
year 1920-21 the additional amount de¬ 
manded is not recoverable and that tbe de¬ 
mand although purporting to be in respect 
of the tax payable (or that year is really a 
demand for a subsequent year based upon 
tbe income of that year. It is clear that 
some confusion has arisen from the form 
in which the demand was made. It is 
sufficient to say that for the financial year 
1920-21 the tax payable does not include 

the additional sum demanded. 

(2) Tbe second question is whether in 
computing the amount on which super-tax 

is payable by an individual or Hindu un¬ 
divided family under the Income Tax Act 
of 1922 tbe amount received as dividends 
from a registered company should be de¬ 
ducted. or. if not. whether credit should 
be given for tbe super-tax already paid on 
those dividends by tbe company. It is 
contended that as tbe company itself pays 
super-tax upon its income before distri¬ 
buting dividends no further super-tax on 
such dividends should be payable by tbo 
share-holder or at least that credit should 
be given to him for the amount of super¬ 
tax paid by the company propor^onate ta 
tbe amount of his dividends. Under tho 
third schedule of the Aot super-tax is pay¬ 
able upon income received in o* 

Ea. 50.000. In tbe case of every com¬ 
pany tbe rate payable is 1 anna ® 

rnpee whatever the amount of 
Es. 50.000 may be. In the case of mdivi 
duals and Hindu undivided familiea the 
amount of tax increases ^ 

annas in the rupee ^ 

crease of excess over Es. 50.000. There. 
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19 nothing in the Act from which it can 
be inferred that in computing the taxable 
income of individuals or Hindu undivided 
families for purpose of super-tax dividends 
upon which super-tax has been paid by the 
company should be deducted. The super¬ 
tax payable by a company is a compara¬ 
tively small tax charged at a flat rate of 
1 anna in the rupee. The super-tax payable 
by the iodividual ia on a sliding scale 
increasing in proportion to the increase of 
income and is separately charged. In each 
case super-tax is levied on the total income 
under sections 55 and 56 of the Act. 
By section 16 in computing the total in¬ 
come the dividends payable to an assessee 
and a share-holder in a company are 
included. But although by section 14, 
where the profits of the company itself 
have been assessed to income-tax, the 
share-holder is exempt from paying a 
second income-tax upon the amount of 
dividends received by him and already 
taxed as the income of tbe company no 
such exemption is provided in the case of 
super-tax. On the contrary section 58 
which applies the other provisions of the 
Act as far as may be to the assessment of 
super-tax expressly excludes the operation 
of section 14. It is clear therefore that the 
intention of the Legislature was to charge 
super-tax upon the income of companies 
as well as upon the income of individual 
share-holders including in the income of 
the latter the dividends received from the 
company although they had already been 
charged to super-tax at the flat rate of 1 
anna. It was contended that the company 
was the agent of the assessee for the pur¬ 
pose of paying tax and that credit should 
be given for the amount paid by tbe com¬ 
pany on the dividends received but al¬ 
though this may be true in tbe case of in¬ 
come-tax it is clear by the sections already 
referred to that super-tax must be sepa¬ 
rately paid on the profits of a company by 
the company itself at the smaller rate and 
by tbe share-holder on the dividends 
received by him out of those profits as part 
of his income, the rate payable by him 
being on a sliding scale according to the 
amount of bis total income. It follows 
that no exemption can be claimed by tbe 
assessee from tbe payment of super-tax 
in respect to tbe dividends received by 
him. 

(3) The third question is whether io- 
-ooma derived from jalkar (fishenes)t hat 


(markets) and ghatlagi (moorings and 
ferries) is liable to tax. 

Tbe assessee contends first that income 
derived from these sources is agricultural 
income and therefore exempt under sec¬ 
tion 4, aub-section (3), clause (viii) of the 
Income Tax Act of 1922, and, secondly, 
that such income is exempt from assess¬ 
ment to income-tax by the terms of the 
settlement under which he derives his title 
and the Regulations relating thereto. 

As to the first contention there appears 
to be no foundation for the view that in¬ 
come derived from markets or moorings or 
ferries can be regarded as agricultural in¬ 
come, and tbe only argument addressed 
to us in support of this part of tbe case 
is that these things are in some way 
connected with the land. It was urged, 
however, that fisheries were or might be in 
certain cases, as where the fishing is from 
tanks, so intimately connected with the 
pursuit of agriculture that they should be 
included under that designation. The 
popular conception of agriculture, even if 
it should include tbe rearing of live-stock 
and poultry fed on the produce of the land 
and requirio'gin certain cases cultivation of 
the land for grazing purposes, or otherwise, 
seems hardly wide enough to include 
the rearing of fish in rivers or tanks. 
Agricultural income is defined in clause (2) 
of tbe Income Tax Acts of 1918 and 1922. 
The definition includes rent or revenue 
derived from land used for agricultural 
purposes as well as income derived from 
agriculture and from the sale of agricul¬ 
tural produce. The definition does not 
carry the case any further. Tbe question 
is whether the rent paid for the fishing 
rights, or for the markets, ferries, or moor¬ 
ings is income derived from agriculture. In 
my opinion it is not. Tbe fact that tbe 
Bengal Tenancy Act by section 193 applies 
the procedure provided by the Act for the 
recovery of arrears of rent to suits for 
recovery of anything payable in respect of 
fishery rights and the like is of no assistance 
to the petitioner. It rather emphasises 
than otherwise the difference between 
revenue derivedfrom land let for agricultural 
purposes and that derived from fisheries 
and the other sources of income mentioned 
in the section. Nor does it seem reasonable 
to hold that income derived from fishing 
over land covered by water and which js 
not used for any agricultural purpose is 
income derived from agriculture. Fish are 
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not tbe produce of tbs land. Their natural 
oieiueDt is the water and their oultivation 
and welfare depend in no eense upon 
agriculture. It may be that in certain cases 
the jaiJSrar rights include the right to 
oultivate the soil of the tank, when dry, but 
the facta of this case do not show that the 
income sought to he exempted from tax was 
other than that derived from the right to 
catch fish. In my opinion the question 
whether income derived from jalkcir, hats 
and ghatlagi is agricultural income and so 
exempt from income-tax should be answer¬ 
ed in the negative. 

The second contention arising upon this 
part of the case is that exemption can be 
olaimed for income derived from the above 
sources by reason of the terms of the settle¬ 
ment under which the property is held 
coupled with the provisions of the Bengal 
Permanent Settlement Eegulations. The 
argument is that the settlement covered the 
rights of jaikar and hai and ghatlagi 

is included as an incident of the jalkar 
rights, and that the revenue permanently 
fixed for ever at the date of the settlement 
covered the whole liability to Government 
in respect of these rights as provided in 
Eegulation I of 1793. It is conceded that the 
legislature has power to vary or modify the 
bargain entered into between the Govern¬ 
ment and the proprietors by the Permanent 
Settlement, but it is contended that this 
oan only be done by clear and specific 
language in a statute and not by general 
implication, a test which the Income Tax 
Act does not satisfy. There can be no 
doubt that the Permanent Settlement 
exempted the proprietors for all time from 
enhancement of the revenue fixed in respect 
of the settled lands and three questions 
arise for consideration ; (1) Does the 
settlement made with the predecessor of 
the assessee cover the jalkar and other 
rights; <2) does the imposition of income- 
tax on the income derived from these 
sources vary the terms of the Permanent 
Settlement; and (3) if so. is the Income Tax 
Act sufficiently specific and unambiguous 
to indicate without reasonable doubt 
that it was the intention of the Legislature 
to vary the bargain made at the time of 
the Permanent Settlement. 

If the first of these questions should be 
answered in the negative the assessee will 
be liable as the other two questions do not 
in that event arise. On this point the 
OommlBBioner has found as a fact that the 


documents produced in support of the 
assessee’s contention contain no evidence 
that the items under consideration were 
included in the assets when the jama was 
assessed and permanently fixed at the date 
of the settlement. If this finding is accept¬ 
ed there is an end to the matter. The 
Sanad under which the assessee bolds 
has not been produced but copies of an 
application made by Raja Madho Singh 
Bahadur for permanent! settlement of 
Pargana Hati, etc., dated the 7th April, 
1800 and an amaldastak of the same date 
have been put in evidence. If the settle¬ 
ment was in accordance with the applica¬ 
tion it would appear from the schedule 
attached to each of these documents that 
rents arising from hat and jnlkar were 
included in the assets upon which the jama 
was assessed. It is not clear, however, 
whether these documents cover the whole 
of the estate now held by the assessee in 
respect to which the tax has been levied 
and if we should be of opinion that the 
imposition of income-tax in respect to the 
items under consideration is contrary to the 
terms of the settlement and that the income- 
tax does not sufficiently clearly purport 
to modify the settlement regulation it 
would be necessary. I think, to refer the 
case back to the Commissioner to take 
further evidence and arrive at a definite 
finding upon the question whether^ these 
sources of income were included in the 
assets upon which the revenue was settled 
in 1800. It is not very clear why the 
Commissioner arrived at his finding but I 
gather that he was of opinion that the 
documents produced were not conclusive 
evidence of the terms of the settlement. 

I think, however, they raise a presump¬ 
tion in favour of the assessee as the 
applications for settlement made by 
the proprietors at the time in question 
were, as a lule, a counterpart of the actual 
settlement made and were part of a single 
transaction completed at the same time, 
just SLB A kabuliyat \s a counterpart of a 
patta. There is no explanation forth¬ 
coming why the sanad or sanads under 
which the assesses holds have not 
produced but I consider it would be highly 
unsatisfactory in a case of this nature 
raising important questions of principle to 
determine the matter by a reference to the 
onus of proof when the real facts are pro¬ 
bably capable of ascertainment. I propose 
therefore to oonsider first the other two 
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points whiob arise on this part of the oase. 
By the Permanent Settlement; it was the 
revenue or rent payable to Government as 
the paramount landlord that was 6xed in 
perpetuity. It is argued that the effect of 
the imposition of income-tax is not to 
increase the revenue or rent so payable, but 
it is clear, I think, that the imposition of 
such a tax is in fact to increase the 
revenue under another name. The jatna 
permanently fixed at the date of the settle¬ 
ment was calculated upon a percentage 
of the rents and profits at that time derived 
from the ownership of the land. Income- 
tax is based upon the same rent and profits 
as they now exist, and it is impossible in 
my opinion to escape from the conclusion 
that a tax. under whatever name, upon the 
same sources of income would increase the 
duty payable under the name of revenue 
and which, by the Permanent Settlement, 
it was agreed should then be fixed for ever. 
By article 6 of the Regulation it was a part 
of the bargain that the proprietors “will 
enjoy exclusively Ibe fruits of their own 
good management and industry, and that 
no demand will ever be made upon them, or 
their heirs or suooesaors, by the present or 
any future Government, for an augmenta* 
tioD in the public assessment in consequence 
of the improvement of their respective 
estates." An argument was addressed to 
us based npon the Cess Acts whiob begin¬ 
ning in 1871, and still continuing, imposed 
a tax for the maintenance of roads and 
public works upon all holders of estates 
or tenures assessed upon the annual 
value of their lands even when those 
lands are also assessed to revenue. It 
was urged that the right to collect such 
taxes had never been diaputed ; but whe¬ 
ther the Cess Acts do or do not constitute 
a breach of the bargain entered into with 
the proprietors by Lord Cornwallis in 
1793—and the question has given rise to 
much controversy in the past—the Cess 
Acts themselves leave no room for doubt 
that it was the intention of the Lsgislature 
to impose the cess upon revenue-paying 
lands, thereby expressly exercising that 
power which it admittedly possesses, and 
no valid argument can be based upon the 
analogy of those enactments. I consider 
that the Income Tax Act, if and in so far 
as it charges income derived from property 
t included in the original settlement with 
the proprietor and assessed to revenue, 
varies the terms of Regulation I of 1793. 


The last point which arises on this part 
of the case is whether the Income Tax Act 
of 1922 is explicit enough in its terms to 
repeal the exemption created by the 
Permanent Settlement Regulation, for it 
must be conceded that such repeal cannot 
be etfeoted merely by words of general im¬ 
port or by iuiplioatloD (Maxwell, 6bh Edn., 
Chap. VII, section 3). The Madras High 
Court in the case of The Chief Commis¬ 
sioner of Income tax, Madras v. Tht 
Zamindar of Singampatti (1) bad to con¬ 
sider the effect of the Income Tax Act, 
1918, upon the Madras Regulation XXV 
of 1802. The Madras Regulatiou is cer¬ 
tainly no more comprehensive or emphatic 
than the Bengal Regulation of 1793 which 
declares that “ no alteration will be made 
in the assessment which they (the pro¬ 
prietors) have engaged to pay but that 
they and their heirs and lawful successors 
will be allowed to hold their estates at 
such assessment for ever.’* The Income 
Tax Act of 1922 now under oonsideratioa 
is subsuutially similar in terms to that of 
1918 for this purpose. It provides by 
section 4 (1): “ Save as hereinafter provided 
this Act shall apply to all income, profits or 
gain, as described or comprised in section 6, 
from whatever source derived, accruing, 
or arising, or received in British India." 
By section 6 the six heads of income charge¬ 
able to income-tax include {Hi) property 
and (utl other sources. The exceptions 
to whiob the Act shall not apply are set 
out in section 4 (3). These include agricul¬ 
tural income but there is no general 
exception of income derived from revenue- 
paying estates settled under the Regula- 
tioD. The words imposing the tax are 
no doubt wide enough to cover the income 
DOW under discussion but there is no ex¬ 
press raodificktioD or repeal of the exemp¬ 
tion already existing under the Regula¬ 
tion. The Madras High Court in the oase 
above mentioned held that it was impos¬ 
sible to treat as a legal and effective abroga¬ 
tion of the exemption the words of section 
3 of the Inoonae Tax Act, 1918, which 
as stated are of similar imoorb to those of 
the later Act, I see no reason to take a 
different view from that held by the Mad¬ 
ras High Court. Moreover it anpears to 
me to find support from the judgment of 
the House of Lords in The Associated 
Newspapers, Limited v. The City of 

(1) 1933 Maa. 33S. 
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London Gorporation (2). lo that oase by 
the Statute VII, Gao. Ill, Oh. 37, oortaiu 
land in the Oity of Loadon reclaimed 
from the Thames was declared to vest in 
the owners free from all taxes and assess* 
manta whatsoever. About 80 years later, 
in 1848, the Oity ot London Sewers Act 
was passed imposing a new rate upon 
every occupier of a house or building within 
or partly within the City of London 
whether such person shall be now liable 
in respect of such bouse or building to be 
assessed to the relief of the poor or be not 
liable in respect thereof by reason of such 
house or building being situate in any 
precinct or extra-parochial place or other¬ 
wise." The House of Lords held that 
these words did not take away the express 
exemption granted by the earlier statute. 

An argument was baaed upon the espreaa 
exemption of agricultural income from the 
operation of the Act. This express exenip- 
iion does not, in my opinion, necessarily 
lead to the conclusion that all other kinds 
of income derived from permanently settled 
lands were to be deprived of the benefit of 
^he Permanent Settlement. The Act applies 
to the whole of British India and not only 
to the permanently settled area. It was 
apparently the policy of the Legislature, as 
appears from the definition of agricultural 
income in section 2, to exempt agricultural 
income derived from all lands paying either 
revenue or a local rate to Government and 
whether permanently settled or nob, and 
apart frpm any clear expression of intention 
to vary the Permanent Settlement, I do not 
think it would be legitimate to draw an in- 
feranoe from the general language of section 
1 that what was not excluded was included 
oven if previously exempt by the Regulation. 
Nor do I consider that in determining the 
question now before us any assistance can 
be derived from considering such enact- 
^ ocenta as Drainage and Embankment Acts 
whioh in exobange for new benefits 
conferred, levy a rate upon zemindars and 
others to provide for the cost. The 
income-tax is for general purposes of 
revenne and is not allocated to any special 
purpose oonneoted with the land or from 
which the land derives a peculiar benefit. 
But even if there should be found here and 
there on the statute book a tax imposed in 
apparent contravention of the Permanent 
Settlement, and no objection taken, I 


(9) [1916] 9 A.O. i99; 


should hesitate to say that such a state of 
affairs would oouolude the question now 
under oonsideration. 

I have had an opportunity of perusiog 
the juiigment about to be delivered by my 
learned brother with whioh I regret I am 
unable to agree. Tea quasbion I think is 
one of some ditUculty bu^ I can find 
nothing in the Income Tax Act of 1922 
indicating an express intention to deprive 
the proprietors of permaneobly settled 
lands of the exemotion created bv the 
Bengal Settlement Ragulation of 1793, 

In the oiroumsbanoes and for the 
reasons stated in an earlier part of this 
judgmeot, I think that the case should be 
remanded to the Income Tax Commis¬ 
sioner to determine the following question 
of fact, namely, whether the jalkar, hat 
and ghatlagi rights in respect of which 
the exemption is claimed formed a part of 
the assets taken into consideration in 
settling tbe/ama at the date of the settle¬ 
ment with the predeoessors-in-title of the 
assessee. The parties will be at liberty 
to adduce fresh evidence upon the ques¬ 
tion for determination. 

Mullick, J.:—The only point whioh I 
propose to discuss is, whether the peti¬ 
tioner is entitled to exemption in respect 
of the income from jalkars^ ghatlagi and 
markets. On all the other points the 
petitioner most clearly fail. 

It is accordingly necessary at the out¬ 
set to examine what was the precise 
nature of the bargain whioh the Bast India 
Company made with the Zamindars of 
Bengal by the Permanent Settlement 
Regulation (Reg. I of 1793). Article II of 
the Regulation states that "the Mar¬ 
quis of Cornwallis, Governor-General in 
Council, now notifies to all zamindars, 
independent talokdars and other actual 
proprietors of land paying revenue to 
Government, in the provinces of Bengal, 
Bihar and Orissa, that he has been 
empowered by the Hon'ble Court of Direc¬ 
tors for the affairs of the East India Com¬ 
pany to declare the jama, whioh has been 
or may be assessed upon their lands under 
the Regulations Above mentioned, fixed for 

"The Regulations above-mentioned 
mean the Regulations for the Decennial 
Settlement made on the 25’;h November 
1789 and tbe lObh February 1790. 

Article III recites that tbe Gov¬ 
ernor General in Oounoil deolarea to tho 
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zamiadar 3 . independeut talukdars and 
other aotual proprietora of land with or on 
behalf of whom a settlement has been 
ooncluded aoder the Regulations above 
mQDtionad, that at the expiration of the 
terma of the settlement no alteration will 
be made in the assessment which they 
have respectively engaged to pay, but that 
they and their heirs and lawful successors 
will bo allowed to hold their estates at such 
assessment for ever. 

Article G runs as follows: It is 

well known to the zimindars, indepandent 
talukdars and other actu**! proprietors of 
land, as well as to the muabitants of 
Bengal, Bihar and Orissa, in general, that 
from the earliest times until the present 
period the public assess i-ont upon the 
land has never been fixed, but that, 
according to established usage and custom, 
the rulers of these provinces have from 
time to time demanded an increase of 
assessment from the proprietors of land; 
and that, for the purpose of obtaining this 
increase, not only frequent investigations 
have been made to ascertain tb« actual 
produce of their estates, but that it has 
been the practice to deprive them of the 
management of their lands, and eitbei 
to let them in farm, or to appoint officers 
on the part of Government to collect the 
assessment immediately from the raiyats. 
The sectioo further recites : “ The Gov¬ 
ernor-General in Council trust that the 
proprietors of land, sensible of the bene¬ 
fits conferred upon them by the public 
assessment being fixed for ever will exert 
themselves in the cultivation of their lands 
under the certainty that they will enjoy 
exclusively the fruits of their own good 
management and industry and that no 
demand will ever be made upon them or 
their heirs or successors, by the pre¬ 
sent or any future Government, for an 
augmentation of the public assessment in 
ooDsequenoe of the improvement of their 
respective estates.” Article 7 recites 
that " the jama is to be considered entirely 
unoonnooted with and exclusive of any 
allowances which have been made to them 
in the adjustment of their jama for keeping 
up thanas or police establishments, and 
also of the produce of any lands which 
they may have been permitted to appro¬ 
priate for the same purpose.” 

But the Company in whom were vested 
the rights of the Sovereign, were the 
owners of the land. For reasons into 


which it is not necessary to enter, they 
decided that the zamindar, independent 
talukdar or proprietor was the person 
best entitled to settlement. A limited 
right of ownership was conferred upon 
him not only in respect of the owner's 
share of the produce of the soil but also 
in the soil itself. The demand was based 
on contract and it was open to the zimin- 
dar to decline to engage. If he accepted 
the engagement not even the total destruc¬ 
tion of the property was a ground for 
remission. The demand had some of the 
attributes of a land tax but it was not a 
tax in reality, the transaction was a sale 
of the owner’s rights on the basis of the 
capitalised value of the aasessment. There 
the assessment approximated to the econo¬ 
mic rent, it was in effect rent for use and 
occupation, but the frequency with which 
estates came under the hammer for arrears 
of revenue immediately after the Perma¬ 
nent Settlement indicates that in practice 
the assessment had no relation to the 
actual rents collected from tenants or to 
the value of the produce which would have 
been recovered if the land bad been rented 
to them. The fact is that tempted by the 
income to be derived from the cultivation 
of the waste land which according to some 
reports was more than one-third of the 
whole area and by the offer of an interest 
in the soil itself the zamindar entered into 
a gamble. The Company offered to con¬ 
vert him from an office-holder to an owner 
in fee simple in return for a fixed price. 
Though the price was heavy he paid it, but 
there is no reason for bolding that he 
purchased thereby an immunity from all 
future taxation. In one capacity tha 
Company represented the Sovereign and 
the general community, they were also the 
owners of the soil, they surrendered to 
the zamindar no part of their rights in 
the former capacity which included the 
right to tax but only a portion of their 
rights of ownership, namely, the right to 
the produce of the soil, and it seems clear 
from the context that the declaration that 
tbeya7nowa8 unalterable could only refer 
to the limited purposes of the contract. 
Indeed having regard to the fact that the 
proceeds of the Settlement constituted the 
principal source of revenue at that time» 
it is difficult to see bow any general 
exemption from taxes upon profits could 
have been intended, for to a proprietor 
whose only source of income is the prodnod 
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of bis estate, every tax be it persooal, 
direct or indirect Is a tax upon land. It 
is immaterial that the tax is oaloolated on 
the value of his land, that is merely a 
matter of machinery and whether the basis 
of calculation is the produce of bis land or 
the number of his servaots or the income 
from his trade or profession, the tax in the 
end falls upon the land. Even if it were 
conceded that the assessment bad all the 
attributes of a land tax (which I have 
already found it had not) no exemption 
from future taxation was expressly or by 
implication given and therefore the deci¬ 
sion in The Associated Newspapers Limit’ 
ed V. Corporation of the City of London 12) 
has no application. Here there was no 
exemption from taxation but merely a 
promise that the rent would not be 
enhanced, and therefore the question whe¬ 
ther the general words of subsequent 
taxing statutes are sufficient to exonerate 
the assesses does not arise. 

Therefore in the absence of any clear 
and unambiguous declaration by the 
authors of the Permanent Settlement, I 
think it is permissible to invoke the aid 
of the principle of ' Contemporary Ex¬ 
position." Here it is not a case of one or 
two stray statutes in the administration 
of which the strict role of construction has 
been overlooked. On the contrary a 
uniform course of dealing is disclosed which 
shows that profits from permanently set¬ 
tled estates have been taxed for the pur¬ 
poses of the State without express words 
revoking the exemption alleged to have 
been given by the Permanent Settlement 
Begulation, and 1 have been unable to 
discovers single statute iu which any such 
exemption has expressly or by implication 
been recognised. 

To illustrate this attitude of the Legis¬ 
lature it will suffice to refer to a few 
important statutes. In these no question of 
benefits sought by the subject arises: he 
has no option to accept the obligation or 
refuse; the discretion to impose the obli¬ 
gation is absolute and unconditional; it is 
not open to the assesses to contend that be 
has derived no benefit therefrom. Though 
in principle indirect taxes or taxes imposed 
for services rendered stand on the same 
footing for the purposes of the present 
. discussion I have for the sake of con¬ 
venience chosen only statutes imposing 
direct taxes. It seems to be immaterial 
whether the funds raised are for a stated 

1994 Ff6l * M 


object or for the general purposes of the 
State. 

The first of the statutes which I propose 
to cite is the Zamindari Dak Cess Act 
of 1862. Within a few years of tbj Per¬ 
manent Settlement. Regulation XX of 1817 
was enacted imposing upon zamindars the 
duty of maintaining peons for the purpose 
of carrying the post from one police station 
to another. The Regulation made no dis¬ 
tinction between permanently settled and 
temporarily settled estates. The liability 
was next converted into a direct tax by 
Act VIII, B.C.. of 1862, and all zamindars, 
Sudder farmers and other persons paying 
revenue to Government in respect of lands 
situated within the district were liable to 
contribute for c-he payment of tbe estab¬ 
lishments required for the purpose of 
maintaining tbe zamindari daks. Again 
no distinction was made in tbe Aot between 
permanently settled and temporarily 
settled estates and the general words used 
were accepted without question for nearly 
50 years as creating a liability on both 
classes of estates. Tbe Zemindari Dak 
Cess Act has since been repealed but that 
oiroumstaooe does not affect tbe question 
of contemporaneous exposition. 

1 next desire to refer to tbe District Road 
Cess Act (Aot X of 1871) and tbe Provincial 
Public Works Aot (Act II of 1877) both of 
which were repealed and consolidated by 
Aot IX IB.C.) of 1880. Act X of 1871. 
provided for local revenue for the construc¬ 
tion and maintenance of roads and other 
meansof oommunioation and Aot II of 1877 
was enacted for tbe levy of a cess for the 
oongtruotion and maintenance of provinoial 
public works. In respect of tbe charging 
sections, there is no material difference 
between tbe Aot of 1880 and those of 1871 
and 1867. Tbeir object was the imposition 
of cesses upon all immoveable property 
situated within a district. Tiiis is clear 
from section 5 of Aot IX of 18S0. Section 6 
enacts that the Road Gass and Public Works 
Gass shall be assessed on tbe annual value 
of lands and on tbe annual net profits from 
mines, quarries, tramways and other 
immoveable property, ascertained reapeob- 
ively as in this Act prescribed. Part II of 
tbe Aot gives rnles for the mode of assess- 
moot, and makes special reference to tbe 
mode in which summary valuation is to bo 
made of revenue-paying estates and tenures. 
Tbe Act has always been construed as 
applying to permanently and temporarily 
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settled estates alike and if any exemption 
was granted to the former by the Permanent 
Settlement, there must be somewhere in the 

Act a clear and unambiguous declaration of 
the Legislature's intention to revoke the 
same Obviouslv the reference to revenue- 
paying estates in Part II will not su&ce. 
because it does not necessarily include 
permanently settled estates, and unless the 
general words of sections o and 6 are 
adequate to charge the same the hitherto 
' accepted construction is indefensible, it 
is permissible therefore bo infer that those 
who were charged with the administrabion 

of the Act were of opinion either that the 

exemption was never given or that if given 
the general words of sections 5 and G were 

adequate to revoke it. . t> i 

I next proceed bo consider the benpi 
Municipal Acts. The earliest Act which 
empowered the Local Government to consti¬ 
tute a oorporabioo and bo raise funds was 

Act XXVI. B. C.. of 1850. That Act was 
followed by Act XX of 1856 which 
again was followed by Act VI of 1868 (The 
Distriob Towns Act) which allowed only 
one basis of caloulabion, namely, the 
oiroumabanoes and property of the persons 
to be benefited and the funds to be applied 
bo the maiDbeoanoe of the Police, to the 

repair of roads, to conservancy. vaccinabioD. 

general improvement and maintenanoe of 
dispensaries. The 

on the subject is Aot III. B. C., of 1884 
which empowers a municipality to levy ten 
different kinds of taxes, one of which is 
a rate on buildings, lands and holdings. 
The rate is to be levied on the annual 
value of the lands calculated upon the gross 
annual rate at which the holding may 
reasonably be expected to let. It is clear 
that where a holding comprises either a 
part or the whole of a permanently settled 
estate it is liable to be rated on its annual 
profits. No distinction is made between 
permanently settled and temporarily settled 
estates and so far as I know permanently 
settled estates are always assessed although 
there are no express words revoking the 
provisions of the Permanent Sattlement. 

Again the Embankments Act (Bengal 
Act II of 1832) empowers the Government 
bo remove embankments and alter water¬ 
courses for the purposes of protecting lands 
and to recover the expenses from the 
aamindara of the estates thereby benefited 
or protected in proportion to the respective 

benefits derived. No exemption from Ua- 

• 


bility is made in favour of permanently 
settled estates. 

Similarly the Drainage Act (Act VI of 
1880) empowers the Local Governments 
to frame a scheme for better drainage 
and improvement of lands and to appor¬ 
tion the cost upon each landlord in 
respect of his improved lands, such cost 
being the first charge upon the lands in ques¬ 
tion and not avoidable by the sale of such 
lands for arrears of revenue. The .Act makes 
no discrimination between permanently 
settled and temporarily settled estates. 

Next the Court of Wards Act (Act IX, 
B.C.. of 1879) empowers the Collector to 
take charge under certain circumstances of 
the property of a proprietor and to apply 
part of the profits in paying for the expenses 
of management and supervision. This is 
a tax payable out of the profits of the estate 
and DO distinction is made between perma¬ 
nently and temporarily settled estates. 

Again the Village Ohowkidari Act (Act 
VI. B.C.. of 1670) empowers the village 
panchaycLt to levy for the payment of 
village obowkidars a rate on every person 
owning or occupying a building in the 
village according to bis circumstances and 
the property to be protected. The tax is to 
bo calculated on the income derived from 
the property or according to the value of the 
land which the owner or occupier holds 
without regard to the nature of his aettle- 
meot with Government in the event of his 
bolding the land as a proprietor. 

Finally the Bengal Tenancy Act 
empowers the Local Government to order 
a reoord-of-rigbts and to recover from the 
landlords the costs of the operations in 
such proportions as the Local Government 
may determine. The proprietor of a 
permanently settled estate has always been 
considered liable to contribute although no 
special provisions prescribing such liability 

are contained in the Act. 

Therefore it seems to me that even if it 
be conceded that the exemption now 
claimed refers only to direct taxes as 
opposed to indirect taxes, such as the Stamp 
Act, the Court Fees Act. the Probate Act 
and the Bengal Settled Estates Act, the 
uniform view of the Legislature has been 
either that no exemption from any future 
tax based on the profits of the estate was 
ever given or that if given, then general 
words not materially different from those 
used in the Income Tax Aot (Aot XI of. 
1922) are saffioieiit to revoke it. 
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- I6 ia neoeasary therefore to ooneider 
whether anything ia to be gathered from 
the Income Tax Act itself as to the inten' 
tion of the Legislature in respect of 
noO'agricuUural income from permanently 
settled estates. 

The first Income Tax Act, namely, Act 
XXXII of 1860 seems to have made no 
exemption in favour of the proprietor of a 
permanently settled estate who like others 
had to pay the prescribed percentage upon 
his profits. Agricultural income was not 
exempted and yet no question seems to 
have been raised as to any breach of the 
Permanent Settlement. Next Act II of 
1878 was passed to provide among other 
things for an insurance against famine. 
The Act was in force in the United 
Provinces and the Punjab but in Bengal 
the Local Government adopted similar 
legislation by passing Act III, B. C., of 
^ 1878 and tor the first time agricultural 

inoome was now exempted. The next Act, 
namely. Act II of 1886, converted the tax 
into a general income-tax (by an Act 
applioable to the whole of India) and taxed 
non*agrioultaral income of all kinds, and in 
regard to the matters material to the point 
now under consideration, the provisions of 
the law have remained unchanged in the 
present Act, namely, Act XI of 1922. The 

scheme of this last^mentioned Act is ability 
to pay with the exception that agricultural 
incomes are exempt. Agricultural income 
is defined in section 2 as rent or revenue 
derived from land which is used for agricul¬ 
tural purposes, and is either assessed to 
land revenue in British India or subjeot to 
local rate assessed and collected by oificers 
of Government as such. It would seem 
then that profits derived from non-revenue 
paying agricultural lands are liable to the 
tax, Non-agricultural inoome derived from 
a temporarily settled estate would be liable 
l)ufc according to the petitioner, if derived 
from a permanently settled estate it would 
-he exempt. It is possible that tbe 
agricultural income of a temporarily settled 
estate should have been exempted from 
income-tax in consideration of tbe periodical 
re-assessment to which tbe estate was 
Bubjeot, but although oonsiderations of 
distributive justice are not relevant, it does 
seem strange that the Legislature should 
have considered it necessary to exempt the 
figrioaltural inoome of tbe permanently 
settled proprietor alsp who enjoys tbe 
advantages of fixity of tenure and of rent. 


That this inequality should be further 
accentuated by exempting bis non- 
agricultural income seems difficult of 
explanation. 

Further if the contention of tbe petitioner 
is carried to its logical conclusion tbe 
results would be as follows; In non- 
agricultural areas be ought to pay neither 
cesses nor income-tax while the proprietor 
of the temporarily settled estate would pay 
both. In regard to incomes from jalkars, 
the Local Government has by notification 
exempted them from cess but if tbe 
contention of the petitioner is correct tbe 
exemption should have been notified only 
in respect of temporarily settled estates and 
tbe notification in its present general form 
is inapt and too widely framed. 

A similar objection applies to tbe drafting 
of sdction 2 of the Act if the Permanent 
Settlement Regulation is sufficient to 
exempt the petitioner’s agricultural inoome. 

Again in Municipal areas the petitioner 
should pay neither Municipal rates nor 
income-tax on jalkars while the tem¬ 
porarily settled proprietor is liable to pay 
both. 

But a far more important matter is, that 
tbe petitioner would also be exempt from 
income-taxon royalties from mines within 
bis permanently settled estates. 

It is DOW conceded that tbe Permanent 
Settlement, unless a oontrary intention was 
expressly indicated, carries with it sub¬ 
soil rights and hitherto every proprietor, 
whether temporarily or permanently 
settled, has been considered liable to pay 
income-tax in respect of royalties on 
minerals, sea Manindra Ohandra Nandi 
V. Ihe Secretary of State for India (3). 
The Income Tax Act makes no reference 
to minerals and the decided oases show 
that tbe charging sections apply to all 
royalties. 

Why then should tbe charging sections, 
namely, 4 and 6, not be sufficient to im¬ 
pose a liability on all other property not 
expressly exempted in the Act. I cannot 
see any indication that tbe Legislature 
while using such wide and general lan¬ 
guage intended to make some limitation in 
favour of aon-agrioultural inoome arising 
out of the profits of permanently settled 
estates. 


(8) (1907) 94 Oal. 967. 
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The raeults at: which I have arrived may. 
therefore, be summed as follows : — 

(L) There was no exemption from future 
taxation granted by the Permanent Settle¬ 
ment Proclamation similar to that 6^^®° 
to the appellants in Associated 
papers. Limited v. Corporation of the City of 
London (2). The provisions of 7. Geo. 111. 
Chap. 37, material to that case pre¬ 
scribed that the owners and proprietors of 
the several wharves and pounds then 
abutting under the river Thames and 
adjoining the area in question were vested 
with the proprietary rights in the said 
wharves and grounds according to their 
respective interests free from all taxes and 
assessments whatsoever. No unlimited 
exemption of this kind was granted to the 
proprietors of permanently settled estates. 
It was an exemption limited to the parti¬ 
cular objects of the settlement, namely, use 
and occupation of the settled area and the 

iama fixed for ever was the 
for such use and occupation. The Crown 
did not in any way surrender its other 
rights on behalf of the general community. 
If this view is correct, the absence of any 
reference in the Income Tax Act to the 
Permanent Settlement is immaterial. 

( 2 ) If this view is not correct, then at 
least the language of the Permanent 
Satblemaot is ambiguous and does not 
olearly and distinctly give any 
from all future taxes and rates, fhe 
meaning of the Legislature being doubtful. 

ooDtemporary exposition can be resorted 
to and I have endeavoured to show that 
the uniform view of the Legislature and 
its servants has been that the Permaneat 
Settlement Regulation did not intend to 

surrender all future right? of taxation in 

respect of the prohts of tbe estates there¬ 


by affected. 

(3) If the language of tbe Permanent 
Settlement Regulation is not ambiguous 
and if it clearly indicates an intention to 
surrender all such future rights of taxa¬ 
tion then the interpretation pla^d ujpon 
statutes similar to the Income Tax Act 
can be called in aid for the purpose of 
explaining the meaning of tbe words used 
in the Act. If such a course leads to the 
conclusion that similar general words have 
hitherto been considered sufficient to 
revoke tbe exemption granted by the Per- 
exmanent Settlement then the absence of 
express words in the Act wUl not prejudice 
Abe Crown and the affirmative language of 


the Act is sufficient to revoke the exemp¬ 
tion in question. 

The result therefore is that in my opi¬ 
nion the profits of jalhar, ghatlagi and 
market rights are chargeable with income- 
tax. but the point is one of considerable 
difficulty and I express this opinion with 
hesitation. On other points I agree with 
the learned Chief Justice and as his opi¬ 
nion on tbe question of law, which I have 
endeavoured to discuss, must prevail, I* 
agree to the order for further inquiry 
which he proposes to make. 

Case remanded. 
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V. 

Bargobind Prasad and others —Respon¬ 
dents. 

M.A. No. 146 of 1923, decided on 18th 
January, 1924, from the order of District 
Judge. Dharbanga, dated the 2l8t April, 
1923. 

Civ. Pro. Code, 0. 34, r. 2—On suii by first 
mortgagee omHiing to imileod a sub3(quer\t morl- 
gagee purchase in auction by first mortgagee entitles 
him to redeem subcequenl mortgagee. 

Tbo case in 4 C.W.N. 641 does nol lay it down 
as a proposition o( law that in no case tbe mot^ 
gagoc can be allowed to redeem alter sale of the 
mortgaged property. A purobaset at a sals in 
exeootion of a decree obtained by the Bret mort¬ 
gagee in a suit to which puisne enoumbtancer wM 
not a party, does not displace the latter bat stands 
only in position olthe 6tst mortgagee and nndet 
such sale tbe interest of the first mortgagee and of 
tbe mortgagor passes to the putobaser subject to 
the tights of the puisne enoumbcancet. The rignt 
o£ tbe purohasst in execution of a decree obtained 
bv the first mortgagee is tbe eame as that of the 
i^ortgagot ; in other words, the purchaser is a 

representative of tbe mortgagor and stands m hi8 

shoes and ia therefore entitled to redeem the second 
mortgageea. Though the purchaser under the first 
decree is entitled to the outstanding iniereet in the 
mortgagor where the puisne mortgagee was not a 
party to it, the latter has a right to piy eff the 
amount doe under the first mortgage and upon sQoh 
paymant he would be the “bolder of the first 
charge*' on tbe property with power to realise in the 
usual way if the first mortgagee in his character of 
cwoot of equity of redemption does not ohooeo to 
redeem. (bO Cal. 699. FofM.fP. 486, Ca. 1 and 3. 

P, K. Sen and A. B. Mnlurjee—ior 
Appellant. 

Shiveshwar Dayal — for Bespondenta. 
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Facts :—The predeoessor-in-intereat of 
the defendant No. 1 executed two mort¬ 
gages, dated the 7th August, 1907, and 9th 
December, 1908, in favour of the defendant 
third party. On the 96th January, 1912, he 
executed another mortgage of the same 
properties in favour of the plaintiff’s hus¬ 
band. The defendant third party brought a 
suit upon bis mortgages, obtained a decree, 
sold the mortgaged property and purobaaed 
it himself and obtained delivery of posses¬ 
sion of the same on the 9th of January, 
1918. In this suit, the present plaintiff or 
her husband who was a second mortgagee 
was not included as a party. The plaintiff 
brought a suit to enforce her mortgage and 
in this suit the defendant No. 1 represented 
the original mortgagor, the defendant second 
party, held a mortgage of a date subsequent 
to the plaintiff's mortgage : and the defend¬ 
ant third party, as I have already stated, was 
a prior mortgagee under the bonds of 1907 
and 1908 and who was in possession of the 
mortgaged property by virtue of the deli¬ 
very of possession of the 9th of January 
1918. The defendants fourth party were 
subsequent lessees of the mortgaged 
property. The plaintiff in his suit prayed : 
first, that she may be entitled to redeem 
the defendant third party and, after such 
redemption, she prayed for sale of the 
mortgaged property for the sums found 
duo to her upon her mortgage as well as 
the sum paid by her to the first mortgagee 
to redeem his first mortgage. Various 
points were raised by the learned Munsif 
before whom the suit oame for trial; but 
for the purpose of the present appeal, it 
is only necessary to mention that one of 
the questions raised between the plaintiff 
and the defendant third party was as to 
whether the plaintiff was entitled to redeem 
the defendant third party, and, as to 
whether the plaintiff could bring the 
property to sale, if so, on what terms. 
The learned Munsif dealt with these points 
under issues Nos. 4 and 5 in his judgment. 
He held that the plaintiff not being made a 
party in the first mortgagee's suit, the right 
of redemption in so far as she was concern¬ 
ed bad not been extinguished and that 
she bad still the right to redeem. There¬ 
after, the learned Munsif held that the 
plaintiff was entitled to add the sum paid 
by her in order to redeem the first mort¬ 
gagee, to the sum found due upon her own 
mortgage and the original mortgagor, 
V tnamely, the defendant No, 1 or his repre- 


BeDtatives-in-interest would be entitled to 
redeem the plaintiff on payment to her of 
the sum found due upon her mortgage as 
well as the sum paid by the plaintiff to 
redeem the first mortgagee, and in the event 
of the mortgagor or bis representatives or 
the subsequent mortgagee, namely, the 
defendant second party, failing to redeem 
the plaintiff, the latter would be entitled 
to bring the property to sale. 

In compliance with this decree the 
plaintiff deposited in Court on the 28th of 
November, 1922, the sum found due to the 
first mortgagee, namely, the defendant 
third party under the decree of the Munsif. 
Thereupon on the 3rd of February, 1923, 
the defendant third party applied to the 
Munsif for leave to deposit in Court the 
money due to the plaintiff on account of 
her own mortgage as well as the money 
deposited by the plaintiff" to redeem the 
defendant third party. The learned Munsif 
by his order, dated the fflth February, 
1923, held that the defendant third party 
was not entitled to deposit the money, and 
he accordingly rejected bis application for 
leave to deposit the money. Against this 
order the defendant third party went in 
appeal before the District Judge. Various 
points ware raised by the respondent before 
the District Judge but they were all decided 
against her and in favour of the appellanl 
before him. He held that the appellant 
before him, namely, the defendant third 
party, was entitled to deposit the money 
and be accordingly set aside the order of 
the Munsif and directed biro to allow the 
appellants before him to redeem the plaint¬ 
iff. Against this order the plaintiff comes 
in second appeal to this Court. She bad 
also filed an application for revision under 
section 115 of the Civil Procedure Code in 
the alternative in case it be held that the 
order of the District Judge was not appeal- 
able. 

Kulwant Sahay J.:—[After setting out 
facts his Lordship proceeded as follows]:— 
The only point argued by the learned 
Counsel for the appellant is that the defend¬ 
ant third party, who is the first mortgagee, 
has no right to redeem the plaintiff who 
is the second mortgagee. His contention is 
that having regard to the fact that the 
second mortgagee, namely, the plaintiff, was 
not made a party to the suit brought by 
the first mortgagee, the second mortgage# 
has the right to redeem, and once the second 
mortgagee exercises this right and redeems 
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the first mortgagee, the latter ie out of the 
field, he has no right in his turn to redeem 
the second mortgagee. 

Now, the rights of the parties have been 
determined by the decree of the Munsif 
passed in the suit of the second mortgagee, 
namely, the present appellant. The learned 

Munsif in dealing with issues Nos. 4 and 5 
in the suit observed as follows: 

" Now the first mortgagee in this case 
happens to be a purchaser of the equity 
of redemption. Therefore, if the plaintiff 
pays the amount due on the first mort¬ 
gage, then the plaintiff in hie own turn 
may be redeemed by the first mort- 

gagee." ... 

The decree prepared by the Munsif in 

accordance with this judgment also directs 

that in the event of the plaintiff redeeming 

the first mortgagee, the mortgagor or bis 

representatives would be entitled to redeem 

the plaintiff on payment to her of the sum 

found due to her under her own mortgage 

as well as under the mortgage of the first 

tnortgagee. The learned Counael (ot the 

appellant relies upon the case of Durqa 

Charan Mukhopadhya v. Ohandcr Nath 

Gupta Chaudhary (1) where the learned 

Judges of the Oalcutta High Court observed 

that after a sale of the mortgaged property 

in execution of a decree obtained by the first 

mortgagee there is no right of redemption left 

in the mortgagor, bis right to redeem went 

at the time of the first psIo V contends 

that in the Full Bench case of Debendra 

Narain Boy v. Bamiaran Banerjee (2) 

although the decision of the Division Bench 

in the case of Durga Chnrau Mukhopadhya 

V. Chander Nath Gupta Chaudhary (1) 

was overruled on the question that the 

subsequent mortgagee hah the right not only 

to redeem the first mortgagee but also to 

sell the mortgaged property subject to the 

encumbrance of the first mortgage, the 

decision of the Division Bench as regards 

the right of the mortgagor to redeem having 

been lost wbr not disturbed. To my mind 

the case of Durga Charan M^ikhopadhya 

V. Chander Nath Gupta Chaudhary il), 

does not lay it down as a proposition 

of law that in no case the mortgagor can 

I be allowed to redeem after sale of the 

mortgaged property. The question as to 

whether the mortgagor would be entitled to 

redeem the second mortgagee, who m ms 

turn had redeemed the first mortgagee, 


even after the sale in execution of a decree 
obtained by the first mortgagee, was not 
considered, and the learned Chief Justica of 
the Calcutta High Court in the Full Bench 
case of Debendra Narain Boy v. Bamtaran 
Banerjee 12) observes that a purchaser at a 
salein execution of a decree obtained by the 
first mortgagee in a suit to which puisne | 
encumbrancer was not a party, does not 
displace the latter but stands only in 
position of tbe first mortgagee and that 
under such sale tbe interest of the first 
mortgagee and of the mortgagor passed to 
tbe purchaser subject to tbe rights of tbe 
puisue encumbrancer. The Full Bench 
there held that tbe right of the purchaser 
in execution of a decree obtained by the 
first mortgagee was tbe same as that of the 
mortgagor: in other words, the purchaser 
was a representative of tbe mortgagor and 
stood in his shoes and was therefore, 
entitled to redeem the second mortgagee. 
The same view is expressed in Sir Eash 
BoHari Ghosh’s Law of Mortgage, where 
the learned author in dealing with the caa© 
of Gopre B(vithoo v. Kali Pado (3) 
observes that though the purchaser under 
tbe first decree was entitled to the out¬ 
standing interest in the mortgagor, as 
the puisce mortgagee was not a party 
to it, the latter had a right to pay off 
the amount due under the first mortgage 
and that upon such payment he would be 
the " holder of the first charge ” on the 
property with power to realise in the usual 
wav. if the first mortgagee in lus character 
of owner of equity of redemption did not 
choose to redeem. {Vide Ghosc's Law of 
Mortgage, page 658, 5th Edition). It is 
manifest that in tbe present case the defend¬ 
ant third party occupies tbe double capa¬ 
city of a first mortgagee as well as the 
owner of the equity of redemption by virtue 
of his purchase and. in my opinion, he ie 
eutitled to redeem the plaintiff on payment 
to him of the sum found due upon his 
mortgage as well as the sum deposited by 
the plaintiff to redeem the defendant third 
party. 

Apart from the legal position of the 
parties their rights in the present case have 
been determined by the decree which is 
binding on both parties. That decree clearly 
entitled the defendant third party to redeem 
the plaintiff. Mr. P. K. Sen has referred 


U) (X899) 4 O.W.N. 64X. 


I 


(9) 11903) 30 Oal. 599. (F.B.). 
(3) (1876) 98 W.B. 398. 
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fco tibe wording of the decree of the Munaif 
drawn up in the vernacular wherein it is 
stated that the mortgagor and his 'warisan' 
would be entitled to redeem the^ plaintiff, 
and he argues that the word ‘ warisan" 
means not representatives but heirs and, 
therefore, the defendant third party, who is 
not the heir of the mortgagor, has no right 
to redeem. Mr. Shiveshwar Dayal on 
behalf of the respondent contends that the 
word 'wafisan” includes representatives as 
well as heirs. If there is any doubt as 
regards the interpretation to be put upon 
the decree we have to refer to the judgment, 
and, as I have already pointed out, the 
judgment clearly directs that the mortgagor 
and his representatives would be entitled 
to redeem. In fact in the pa'^sage quoted 
by me above from the judgment of the 
learned Munsif, it is quite clear that the 
defendant third party was given the right 

to redeem the plaintiff. 

Under these circumstances the decision 
of the learned District Judge is correct and 
this appeal must be dismissed with costs. 

No question has been raised in this 
Court as regards the maintainability of the 
appeal and the Revision Case is also 
dismissed but without costs. 

Jwala Prasad, J.I agree. 

Appeal dismissed. 
Rule discharged. 


* * 1924 Patna 487. 

Jwala Prasad and Kulwant Sahat, jj. 

Shyam Prosono ^atra;—Appellant 

V. 

Keskab Chandra Rana—Respondent. 

P. A. No. 204 of 1923. decided on 3rd 
Jannary, 1924, from the order of District 
Judge. Manbhum, dated the 30t.h May 1923. 

CitJ.Pro.Code. S.55 >i)-Courl as well as decree- 
holder can eniorce se^uriiy bond even in execution 
^lho%tgh original execution application is dismtsaea. 

The liabilUy of a ROiety under Ibe eeotion enucee 
lot (be benefit of tbe Ooart as well as for the decree- 
holder. The Court aooepling seoority may enforce 
it, lailing which tbe deocee-boldec ie equally 
entitled to enforce tbe same in any way that may 
be open to him (or he is the ultimate beneficiary 
under the seonrity bond. The present Code under 
6. 146 gives deocee-holder a right and opportonity 
to enforce the bond in ezeoation prooeedinge. Tbe 
exeaution ptooeedings referred to therein are not 
in any way oonnsoted with the ezeoation ptooeed- 
Inga in whioh the Beouriiy bond waa filed but it 
may any ezeoation prooeedingi, Tbe contention 


that tbe liability of the appellaot ceased with the 
dismissal of tbe eztouiion case iu wbiob tbe bond 
was filed must therefore fail. [P. 488, 0. 1 ] 

A. K. Roy and Sashi Shekar Prasad 
Singh —fcr Appellant. 

S. N. Bose —for Respondent. 

Jwala Prasad, J.There is no sub¬ 
stance in this appeal. The appellant 
executed a surety bond, as a result of which 
tbe judgment-debtor, who was arrested in 
execution of a decree, against him. was 
released. 

On the dismissal of tbe judgment-debtor 
to be declared insolvent, the decree-holder 
applied to the Court for directing the 
appellant to produce the judgment-debtor 
who was released on his surety. Notice 
of this application was served upon the 
appellant and he was directed to produce 
the judgraent-debtor, as appears from the 
order or tbe Court passed on the 26th 
November, 1920, wherein the Court ex¬ 
pressly states: “ Notice duly served on 

surety.” Tbe appellant failed to produce 
the judgment-debtor ; even he himself did 
not appear in Court. The execution case 
was dismissed. 

The decree-holder now seeks to enforce 
the terms of the security bond executed by 
the appellant and has proceeded to realise 
the decretal amount from the appellant. 

The learned Vakil on behalf of the 
appellant contends that his liability under 
the aforesaid surety bond ceased upon the 
dismissal of the execution case in whioh 
the surety boud was tiled. Id support of 
his oonteatioD he has relied upon the cases 
of Lalji Sahoy v. Odoya Sundcri Ultra (1), 
Koylash Chandra Shaha v. C. Chris- 
tophoridi I2i and Lala IHrus Uarayan v. 
Peart Dai Dcbi (3). All these cases were 
considered in a later decision of the 
Calcutta High Court in AjituUa Sarkar v. 
Nandoor Uahamined '4). Tbe principle 
of this last case in the Calcutta High Court 
was adopted by this Court in tbe case of 
Dedhraj v. Uahahir Prasad (5), though in 
oiroumstances not very similar to those of 
the present case. In tbe same direction 
is the decision in the case of Sundara 
Reddi v. Varadharaja Pillai (6). 


(1) (1887) 14 Cal. 767. 

(9) (1887) 16 Cal. 171. 

(8) (1918)911.0.619. 

(4) (1917)99 O.W.N. 919. 
(6) (1990) 6 P.IhJ. 417. 
(6) (1916) a M.WfN. 373. 
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Apart from tbe principle deduoible from 
the decided cRees, tbe contention of Mr. 
Roy does not eeem to be supported by the 
plain wording of section 65. clause (4) of 
the Civil Procedure Code. Tbe liability of 
a surety under that section enures for the 
benefit of tbe Court as well as for the 
decree-holder Tbe Court accepting secu¬ 
rity naay enforce it, failing which the 
decree-holder is equally entitled to enforce 
the same in any way that may be open to 
him, for he is tbe ultimate beneficiary 
under tbe security bond. No doubt, 

1 under the old Code of Civil Procedure 

BometimeB it used to be contended that 
tbe remedy of the decree-holder against 
the surety was oolv by means of a regular 
suit. In order to save the decree-holder 
from the trouble, icconvenience and 
expense of bringing a suit to enforce the 
security bond, tbe present Code under 
section 145 gives him a right and oppor¬ 
tunity to enforce the bond in execution 

proceedingB. That section says— 

" Where any person has become liable 

as surety— 

(a) for tbe performance of any necree 

or anv part thereof, or 

" 16) for the restitution of any property 

taken in execution of a decree, or 

"(c) for tbe payment of any money, or for 
the fulfilment of any condition imposed on 
any person under an order of the Court in 
any suit or in any proceeding consequent 

thereon, 

"tbe decree or order may be exeonted 
against him. to tbe extent to which be has 
rendered himpelf personally liable, in tbe 
manner herein provided for tbe execution of 
decrees, and such person shall, for the pur¬ 
poses of appeal, be deemed a party within 
t^e meaning of section 47." The section 
is plain and does oot need any comment. 

Therefore if tbe appellant as surety in 
the present case made himself liable for 
the performance of tbe decree or any part 
thereof, tbe decree-holder is entitled to 
enforce the bond bv executing tbe decree 
against him in execution proceedings. 
The execution proceedings referred to 
therein are not in any way connected with 
the execution proceedings in which the 
eecuriiy bond was filed but it may he any 
execution proceedings. The contention 
of the learned Vukil that the liability of tbe 
appellant ceased with tbe dismissal of tbe 
execution case in which tbe bond was 
filed, must therefore fail. 


The next contention is that under the 
terms of tbe bond he was only liable in 
case the insolvency petition was nob filed 
on behalf of the iudgment-debtor and 
inasmuch as in this case tbe judgment- 
debtor filed an insolvency petition which 
proved to be abortive, the liability of the 
surety does not arise under tbe bond. This 
is not a correct reading of the surety bond. 
Tbe appellant’s liability arose on two 
conditions independent of each other, 
namely, tl) tbe failure of the judgment- 
debtor to apply for insolvency within one 
month and (2) his failure to present himself 
to tbe Court on tbe direction of that Court. 
The appellant’a liability, therefore, arose 
on account of the failure of tbe judgment- 
debtor to appear in Court after the 
insolvency petition was dismissed and he 
was called upon to appear. The bond 
expressly recites that in tbe events aforesaid 
the surety do promise to cause the 
judgment-debtor to be present in Court 
failing which " tbe decretal amount shall 
be realised ’’ from him, .Apart from section 
55, clause (4> the surety bond in itself is a 
clear undertaking on the part of the 
appellant to produce the judgment-debtor 
in Court, failiog which to pay the entire 
decretal amount. Tbe bond is, therefore, 
enforoible under sccdon 145 in execution 
prooeedings against tbe appellant. 

We, therefore, agreeing with tbe view 
taken by the Court below, dismiss the 
appeal with costs. 

Kulwant Sahay. J.I agree. 

Appeal dismissed. 
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Das and Ross, jj. 

Kokil Appellant-Defendant 

V. 

Ramasray Prosad Chaudhury and others 
—Res pendents-Plain tiffs. 

O. S. No. 217 of 1923. decided on 
24th January. 1924, against tbe order of 
Sub Judge of Dbarbbanga, dated I2feh 
July, 1923. 

(a) Arbitration — Agreemtnl. 

A new agreement between the parties for tbe 
enlargement ot time is tantarocont to fresh 
admission to arbitration. [P. 491. C. 2.] 

(b) C»o- Pro. Code. Sch. II. Para. HO — Appli¬ 
cation during pendency of sttit alone prtvents 
procedure in para. 20 being applicable. 

An original agreement to arbitrate during 
pendenoy of a suit does not bar the Ooort from 
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ioUowiog the ptoofldate oodet pan. 90i It oanoot 
be dispaled that when DO Bait is aotaally pending 
y?heD (he applicftlioD is made to the Coutt uoder 
para. 90, (he Coart can proceed under para ‘iO. 
Paras. 90 and 91 provide for an adequate obeck of 
the prooeediogs before (bo award beooEOes rule of 
Court. (36 Mad. 353. 49 Cal. 600, 30 Oal. 918. 
Di5f.). (P. 491, 0. 1.] 

(o) Arbitration—Award, 

Arbitrators are judges of law as well as of 
faot and error of law does not vitiate the award of 
the arbitrators. [P. 491, 0. 9.] 

(d) Cip. Pro. Code, Sch. IT, para. 1. 

The section is uot mandatory bat is permissive. 
The Court must keep oootcol over the proceed* 
fogs only when tbe parties apply to the Court for 
an order for refereoee. The parties may, however, 
get their snit dismissed without a reference to tbe 
Court. Where the sujt is withdrawn the agtee- 
fflent to refer to arbitration stands because parties 
can make such an agreement during pendency of a 
suit. (P. 491.C. 1.] 

Sultan Ahmnd, Janak Kishore and 
Shekhar Prosad Singh—hr Appellant. 

K. B. Dutt and Laehmi Kant Jha —for 
Bespondente. 

BiOBS. J. :—This is an aoueal from a 
judgment of the Subordinate Judge of Dar- 
bhanga ordering an award to be filed and a 
decree to be prepared in its terms. Tbe 
defendant was a Tiheildar under the 
plaintiffs and their co sharers. The plain¬ 
tiffs brought a suit agniost the defendant 
for accounts from 1319 to 1324. An 
agreement was entered into between tbe 
parties to refpr the matter to arbitration 
and to withdraw the suit and the snit was 
accordingly di* missed on the 27tb of 
February. 1922. The agreement to refer 
tbe dispute to arbitration is dated tbe 25th 
of February. 1922. Tt recites the institu¬ 
tion of the suit and declares that "it 
has been now agreed that the snit be 
decided by arbitration.” Cbaudhry Ram 
Khelawan Rai was appointed arbitrator. 
The procedure to be followed in the 
-n. arbitration was prescrihef and tbe 30th of 

' BaiBakh.1329 was fixed as tbe date on 

wbiob the award should be given. It was 
agreed that if Ram Khelawan Rai should 
be unwilling or unable to act as arbitrator, 
then his brother Cbaudhry Ram Rup Rai 
should act as arbitrator on the same terms. 
On the llth of Aoril. 1922, a notice is said 
to have been given by Ram Khelawan Rai 
to each of tbe narties, to the'effeot that on 
account of illness be would be unable to go 
to tbe villages and was unable to act as 
•arbitrator, and therefore be had made 
V 4 )ver tbe arbitratrion agreement to bis 


brother Ram Rap Rai who would act 
as arbitrator: the parties were directed bo 
go to him with their evidence. On the 
2nd of May, 1922. a fresh agreement was 
made between the parties with regard to the 
arbitration. This agreement recites the 
suit abovementioned and the previous 
agreement of tbe 25th of February. It 
also recites that Ram Khelawan Eai had 
expressed his inability to act as ari)itrabor 
by notices sent under a registered cover and 
therefore Ram Rup Rai had worked as 
arbitrator in the presence of tlieesacutants 
up to the 22Dd of April and hud done a 
gaol deal of work in cooneotiou therewith. 
But the arbitrator could not pass bis award 
by the date fixed. It was. therefore, 
necessary to execute an agreement for 
extension of the date and it was agreed 
that Ram Rup Rai should ac^ as arbitrator 
and pass bis award in accordance with the 
stipulations of the registered deed of agree¬ 
ment dated tbe 25th of February. 1922. by- 
the 29Dh of Sawan 1329. It should be 

mentioDod that both these agreements were 
registered. On the 3rd of August, 1922, the 
arbitrator made his award which refers to 
the hearing of the arbitration in tbe 
presence of both parties on several dates 
as attested by tbe signatures of the parties 
and to the produoticn of the oral and 
documentary evidence of both parties. It 
then declares that the defendant is to pay 
to the plaintiffs Rs. 18.741. The plaintiffs 
on the 15th of September. 1922, applied to 
tbe Subordinate Judge under para. 20 of 
the Second Schedule to tbe Civil Procedure 
Code, that the award be filed iu Court. 
Cause was shown bv the defendant and 
various objections were taken but the 
Subordinate Judge, after going into evi¬ 
dence, overruled tbe objections and made 
the order which is tbe subject of this appeal. 

The objections taken before the 
Subordinate Judge and again in this Court 
are objections on grounds both of faot and 
law, Tbe main objections on facts are, 
first, that Ram Khelawan Rai never refused 
to arbitrate and that the defendant agreed 
to the arbitration of Ram Rup Rai on the 
strength of a false notine which be bellied 
to have been signed by Ram Khelawan Rai, 
but wbiob in fact was not signed 
by him ; secondly, that tbe arbitrator re¬ 
fused to accept tbe defendant a evidence, 
and. in particular, a Safinama or acquit¬ 
tance which, if admitted, would have shown 
that ho had received a full discharge 


KOKIL SINGH V. R. P- CHAUDHUBY (Eo8S, J.) 


1924 Palna. 


490 

from the pUintiffs ; and, thirdly, that the 
arbitrator refused to hold a local enquiry 
as requested by the defendant. The 
objections in law are, first, _ that the 
af’reement to refer to arbitration having 
been arrived at while a suit was pending, 
and being without leave of the Court, it 
car not be the basis of an award which can 
he tiled under Sch. 2. nor of a certificate of 
adjustment under Order 23, rule 3, and, 
secondly, that an obvious point of law 
has not been considered by the arbitrator, 
namely, that the defendant having been 
appointed both by the plaintiffs and by tbeir 
cc- 9 barers. the plaintiffs alone could not 

call him to account. 

[His Lordship dealt with evidence and 
found that Ram Rup Rai was properly 
appointed arbitrator and that important 
evidence was not refused to be taken, that 
no request was made to make local inquiry 

and proceeded as follows : ] 

I nowturn to the objections to the order oi 

the Subordinate Judge in point of law. The 
contention of the appellant is that there 
cannot be a reference to arbitration out of 
Court when a suit is pending because in 
a pending suit the arbitrator gets his 
authority both from the parties and from 
the Court; and that if the parties decide 
to refer a pendiog suit to arbitration they 
must apply to the Court for an order of 
reference and keep the suit pending so that 
the Court may bftve control over the arbitra¬ 
tion. A number of cases was referred 
bo in the argumeot. In the le^ing case 
Ghulam Jilani v. Muhammad HassanU) 
the Privy Council observed that where 
the parties to a litigation desire *=0 
to arbitration any matter in diner- 
enoe between them in the suit • • • * 

all proceedings from first to last are under 
the supervision of the Court.” In Tvicowry 
Dey v. Fakir ChandDey{2) Maclean. O.J.. 
said that section 523 {para. 17 of Sch. 
ID does not apply to a case of reference to 
arbitration where there is pending litigation. 
In Vyankatesh Mahadev v. Bamchandra 
Krishna (3) it was said that where the 
Court is seised of a cause its juriadicbion 
cannot be ousted by the private and secret 
act of parties, and if they, after having 
invoked the authority of the Court, and 
placed themselves under its superintendence 
desire to alter the trib unal and substitute a 

( 1 ) (1901) 99 Cal. 167 (P.O-). 

(9) (1903) 30 Oal. SIB* 

(3) (1911) 38 Bom. 667. 


private arbitrator for the Court, they must 
proceed according to the law laid down in 
the first 16 clauses of the Second Schedule, 

In T. Ycnkatachala Beddi v. T. Bangiah 
Beddi (4) it was held that para. 17 of the 
Second Schedule to Civil Procedure Code 
covers only cases where parties without 
having recourse to litigation agree to refer 
their difference to arbitration ; and that an 
agreement to refer to arbitration in a 
pending litigation made without the 
intervention of the Court could not be filed 
under para. 17 of the Second Schedule. In 
Shavakzhatv D. Davar v. Tyah Hajt 
Ayub (5) it was held that a decree could nob 
be made on an award under Order 23,rule 3. 
But Macleod. J.. went on to observe as 
follows ; An arbitration between the parties 
to a suit without an order of the Court has 
not been excluded and must, therefore, 
come under the provisions which deal with 
arbitrations without the intervention of 
the Court. Ido not see myself why the 
words ' without tbo intervention of the 
Court ’ should not refer to oases where the 
agreement of reference is made out of Court 
although the parties to the agreement are 
already parties to a suit, and in my opinion 
section 89 is now conclusive on the 
question.” The learned Judge therefore 
allowed the application to be treated as an 
application under para. 20. In Manilal 
Motilal V. Gokaldas Bowjl (6). however, 
the same learned Judge came to the 
conclusion that that order was wrong ; but 
he did not agree with the trial Judge who 
had said that an award in a reference by 
the parties to a suit without the intervention 
of the Court could not be a valid award. 
In Amar Chand Chamiria v. Banwari Lai 
Bakshit (7) Rankin. J.. has expressed the 
opinion that the rules in paras. 20 n 
cannot be applied in such a case. The 
authority is clear that no assistance can be 
obtained from Order 23, rule 3, C.P.O. As 
to para. 20 of the Second Schedule, these 
decisions in my opinion have no application 
to the present facts. On the 25tb of 
February, 1922, the following petition waS' 
filed before the Court iu the suit; " On the' 
advice of well-wishers it has been agreed 
by the parties to get the suit decided by 
arbitrators. The petitioners have therefore 
executed an e/cramainadated 25tbFebruary, 

(4) (1911) 36 Mad. 353. 

6) (1916) 40 Bom. 386. 

6) U931) 45 Bom. 945* 

(7) 1999 Oal. 404. 
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1922. Therefore they do not like to 
proaeoute tbia oaae. Tbia auil may be 
diamiased without trial. Costs may be 
borne by the parties.” On this the Subordi¬ 
nate Judge paSBoi the following order: 

’* The suit ia dUmiaaed in terms of the 
solenama.” This order ia final and cannot 
be questioned now: and, in any case, I 
can see nothing illegal in it. I see no 
reason why the suit should not have been 
withdrawn by consent of the parties. The 
suit then was at an end ; but the agreement 
to refer to arbitration stood. There is nothing 
illegal in such an agreement being made 
pending litigation: Nanjappa v. Nanja 
Bao (6), where it was held that there may 
be an agreement to refer to arbitration in 

I a pending suit without the intervention of 
the Court. See also Shavakshaiv D. 
Davarv. Tyab Saji Ayah (5) and Manilal 
Motilal V. Ookaldas Roivji (6) quoted 
above, Para. 1 of the Second Schedule is 
nob mandatory, it is permissive. If the 
parties apply to the Court for an order 
of reference then the Court must keep 
control over the proceedings up to the end. 
Bub it is nob necessary for the parties to 
take this course and theue is nothing to 
prevent their getting the suit dismissed 
by consent. Then the whole matter is at 
large. The point is that in all the cases 
cited above there was a suit pending at the 
time when the award was made, and the 
question was how the award was to be 
dealt with in the suit; and the better 
opinion seems to be that it can only be dealt 
with by being pleaded as a bar to the 
farther continuance of the suit. But where 
there is no suit pending when an applica¬ 
tion is made to the Court under para. 20, 
I can see nothing to bar the prccedure 
under para. 20 in the fact that the original 
agreement to arbitrate was made while a 
suit was pending. Paras. 20 and 21 provide 
for an adequate check of the proceedings 
before the award becomes a rule of the 
Court, This is all that is necessary. The 
present proceedings fall directly within the 
terms of para. 20 because the matter was 
referred to arbitration without the interven¬ 
tion of the Court. The Court made no order 
in the matter of arbitration in the original 
suit which was simply dismissed. 

But here there is another fact. The 
original agreement to refer to arbitration 
provided by its fourth clause that the 


(8) (1919) 98 M.L J. 990. 
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arbitrator should pass his award by 30th 
Baisakb 1329. As the arbitration was nob 
completed by that date a fresh agreement 
was entered into between the parties 
extending the time bill the 29th of Sawan 
1329. This enlargement of time is equiv¬ 
alent to a fresh submission so arbitration | 
—see Halabury's L^wsof Kogland, Vol, I, I 
p. -163. and Stephens v. Lowe (9i and [ 
Watkins V. Philpotts (10). This agreement 
was not made during the pendency of any 
suit and was free from the objoctiou that 
has been urged against the first submis¬ 
sion. 

Finally, as to the error of law said to 
have been commitfcod 1,‘y the arbitrator in 
making an award whan all the co-sbarers 
were nob plaiotitls, it is sufficient to say 
that the suit was at an end and that the 
submission to arbitration was a submis¬ 
sion of the dispute between the present 
plaintiila and the defendant. There was 
thereiore no question of law for the arbi¬ 
trator to consider; and, even if there was, 
then, as was pointed out by the Judicial 
Committee in GJiulavi Jilani v. MuhaniMad 
Eassan (1), arbitrators are judges of law 
as well as judges of fact and an error of 
law certainly does not vitiate their award. 

My opinion therefore is that on all 
grounds this appeal fails and it must be 
dismissed with costs. 

The stay application is dismissed. 

Das, J I agree. 

Application dismissed 

(9i (l83iJ) 9 Bior 3:i. 

(10) ()92&) M. Cl. & Y, 393. 
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DiS AND Ross, JJ. 
Sridhar Chowdhury —Appellant 


V. 

Mugniram Bangar and others —Respond¬ 
ents. 


F. A. No. 228 of 1923, decided on 
7th January, 1924. from the order of Sub- 
Judge, Dbanbad. dated 15bh September, 

1923. 


(a) Courls~~Jurisdietion—ConJlict. 

Two poiQlfl appear to be usual oq 
hether the Court should have regard and let to 
jurisdiotion with which it may 
t whether the Court can la«ly expect 
ifiediotion to defot to it. One w the ^ 

Ime and the other i 9 the extent of the relief asked 
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for or obtainable io the other juriediotion. It is 
for the Court to eay that the action is a oollasive 
action and to recall the order made by it (or the 
appointment of a Receiver. It is of the utmost 
importance that where ooncutrent prooeedinga for 
similar relief ace taken in two different and 
independent Courts, no order should be passed 
which may lead to friotion or conflict of jucisdio* 
tioo. No other Court of co-ordinate jutiediotioo or 
independent jurisdiction can treat it as of no 
effect in an interlocutory proceeding. [P. 494, 
C. 1.] 

(b) Receiufif—Pe»‘wission io sue Receiver. 

It is not the object of appointing a Receiver to 
keep a third party cut of po?aoseioo wno may be 
entitled to possession ; and the Court will readily 
give leave to sue its Receiver if satiefled that there 
IB a case to be tried so that the claim of the third 
party may be tried io the oresence of the Receiver. 
A Receiver is merely the officer of the Court through 
whom the Court takes possession of property, the 
subject of a lillgaiioo ; by giving leave to sue its 
officers the Court does not relirquieb possession of 
the properties to the Court where the claim of the 
third patty may be asaettsd. Parlhct leave to sue 
out execution if the plaintiff succeeded in the 
action against the Receiver is necejsary. It is well 
eetablisbed that parties whose rights are interfered 
with by having a Receiver pat in tbeir way may 
on making a proper application to the Court ap¬ 
pointing the Receiver obtain all that they may 
justly requite. [P. 496, C. 1 and P, 496, 0. 1 ] 

P, K. Sen, S. M. MuUich, A. T. Sen and 
^7. 27. Sen —for Appellanfc. 

Hassan Imam, S. A. Sami, S. E. Miira, 
S. C. Mitter and A,B. Mukherji —for Res¬ 
pondent;. 

Das, J. :—I am unable to assent to the 
order passed by fbe learned Subordinate 
Judge. It is of the utmost importacoe 
that where concurrent proceedings for 
similar relief are taken in two different 
and independent Courts, no order should 
be passed which may lead to friction or 
conflict of jurisdiction. It is because I 
think that the order of* the learned 
Subordinate Judge will lead to conflict 
between two independent juriediotions— 
the jurisdiction of the Calcutta High 
Court and the jurisdiction of the Court 
of the Subordinate Judge at Dbanbad 
that 1 have oomo to the conclusion that 
it ought not to stand. 

In a suit for dissolution of partnership 
and for partnership accounts instituted in 
the Calcutta High Court by Sridbar 
Chowdhury, the appellant in this Court, 
against bis brother Nilmony Gbowdhury 
and another, a consent order was passed on 
the 17th July, 1923,'appointing Mr. R. N. 
Mitter, an advocate of the Calcutta High 
X3ontt, Receiver of the partnership assets 


which iDoluded oertain colliery properties, 
the sabjeot-matter of the present suit. 
Now the Calcutta High Court was without 
question a Court of competent joriadiotion, 
and it had undoubted power to direct the 
appointment of a Receiver to take posses¬ 
sion of the partnership assets. This then 
was the position on the 17th July, 1923. 
On the 14th August, 1923, Mugniram 
Baogar and certain other persons instituted 
a suit in the Court of the Subordinate 
Judge of Dbanbad to enforce a mortgage 
executed by Nilmony Gbowdhury in tbeir 
favour on the 22nd January, 1920. They 
cited as defendants not only Nilmony 
Gbowdhury, the executant of the mortgage, 
but also Sridhar Gbowdhury and the 
Receiver. Their case in the plaint is that 
the suit in the Calcutta High Court is 
collusive with intent and purpose of 
defeating or delaying the creditors. They 
maintain that the colliery properties are 
the absolute properties of Nilmony Chow¬ 
dhury and that ho was entitled to execute 
a mortgage of these properties as security 
for and advance made or to be made to bim 
by them. I ought to mention that before 
instituting tbeir suit, tbe present plaintiffs 
obtained tbe leave of tbe Calcutta High 
Court to sue the Receiver. 

This being tbe position disclosed in 
their plaint, tbe plaintiffs obtained an 
order from tbe learned Subordinate Judge 
on tbe 15tb September, 1923, appointing 
Mr. R. N. Mitter, Receiver of the mort¬ 
gaged properties. Tbe conclusion at wbioh 
the learned Subordinate Judge arrived 
may be stated in his own words : So, 
in. snob circumstances,” save tbe learned 
Subordinate Judge, “ I am of opinion 
that a good prima facie case has been 
made out that tbe properties in suit belong 
to Nilmony, that with tbe object of 
defeating Kedar Nath and also the 
present plaintiffs Niloaony and Sridhar 
entered into an unholy conspiracy and 
acted in collusion and by their statements 
having little foundation and by suppressing 
facts which should have been disclosed, or 
in other words, by practising fraud on 
tbe Hon’ble Court succeeded in no time 
io obtaining tbe appointment of a Receiver 
Mr. R. N. Mitter and in my opinion such 
an appointment is hardly binding on this 
Court and that this Court can appoint 
its own Receiver if there be good 
grounds.” Tbe learned Snbordinate Judge 
then proceeded to disoaes tbe question 
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whether “good grounds " existed for the 
appointment of a Receiver, and having 
come to the oonoluaion that they did exist, 
he appointed Mr. R. N. Mitter. Receiver of 
the mortgaged properties, and gave him 
certain directions which are not reconcil¬ 
able with the terms of the consent order 
passed by the Calcutta High Court. It is 
this order of the 15th September. 1923, 
which is the sobjeot-matter of the appeal 
in this Court. 

Now, in my opinion, tbe order of the 
learned Subordinate Judge is wholly with¬ 
out effect upon the mortgaged properties 
which are already in the custody of the 
Calcutta High Court by she order of the 
17th July. 1923. I am somewhat surprised 
that Mr. Mitter should have agreed 
to be Receiver of the mortgaged proper¬ 
ties, for by accepting tbe nomination, he 
has'put himself in a position which is full 
of peril to himself. The Calcutta High 
Court is not a Court subordinate to the 
Court of the learned Subordinate Judge, 
nor is the Court of the Subordinate Judge 
in any sense subordinate to the Calcutta 
High Court. It is not to be expected 
that the Court of the learned Subordinate 
Judge will always accommodate itself to 
the orders that may be passed by the 
Calcutta High Court, and it is at least 
conceivable that conflicting orders may 
be passed by the two Courts, so that by 
obeying the order of one Court, tbe Receiver 
may make himself liable to attachment for 
contempt by the other Court. I have a 
strong feeling that Mr. Mitter should not 
have compromised his position as an officer 
of the Calcutta High Court by accepting 
office at the hands of tbe Subordinate Judge. 
His conduct is open to the construction 
that he has surrendered the mortgaged 
properties to tho Subordinate Judge, and 
this he could not have done without tbe 
permission of the Caloitta High Court, 
whose officer he is. A R-^ceiyer is merely 
the officer of the Court through whom the 
Court takes possestuon of property, the 
Bubjeob of a litigation and it was not for 
Mr. Mitter to take up any attitude except 
one of absolute loyalty and obedience to 
the Calcutta High Court, And if Mr. Mitter 
had refused tbe nomination, tbe learned 
Subordinate Judge would have found 
himself in great difficulty, for it is not easy 
to understand how any officer appointed 
by him could have recovered possesaion of 
the properties from an officer appointed 


by the Calcutta High Court. Bub the 
case is free from oomplioations, even 
though Mr. Mitter has accepted appoint¬ 
ment as Receiver of the mortgaged pro¬ 
perties. As I have said, the possession of 
the Receiver is the possession of the Court. 
The Calcutta High Court according to the 
true interpretation of the consent order of 
the 17tb July, 1923, cook possession of the 
partnership properties. including the 
mortgaged properties on that date. There 
is neither principle nor authority to support 
the view bhatany order which may be passed 
by the Subordinate Judge has orcan have 
the slightest effeob on the Calcutta High 
Court in relation to the properties of which 
it has assumed control. The refusal of the 
Calcutta High Court to surrender these 
properties to the Subordinate Judge will 
place him in a position of embarrassment 
and it is not in the interest of that perfect 
administration of justice which it is the 
duty of every Court to aspire to that the 
Subordinate Judge has invited this oonfliob 
between his Court and the Calcutta High 
Court. 


The exact point was decided in Jopson v. 
James (1). On the 27th January, 1908, 
Hall issued a wirt in tbe Supreme Court of 
Judicature in Nova Scotia against Antrobus, 
Jopson and James, claiming an account of 
the partnership dealings a dissolution and 
winding up of tbe partnership and a sale 
of tbe property of the partnership. On 
25th February, 1908, Jopson issued a writ 
in the Palatine Court of Lancashire against 
James, Hall and Antrobus, claiming, flrst a 
dissolution of the partnership relating bo the 
mining properties in Nova Scotia ; secondly, 
to have the affairs of the partnership wound 
up : thirdly, to have the said mining pro¬ 
perties sold; and fourthly, to have a 
Receiver and manager appointed. Hall gave 
notice of an application for the appoint¬ 
ment of a Receiver and manager in the Nova 
Scotian action, but while that application 
was pending a motion by Jopson for the 
appointment of a Receiver and manager 
came before tbe Vice-Chancellor in the 
Palatine action, and on March I6bh the 

Vioe-Chancollormadean order appointing 
James Blackey as Receiver and manager 
with liberty to him to appoiofe an agent 
in Nova Scotia. James Blackey by cable 
appointed James to act ae agent 

in Nova Seotia. It wiU be noticed that 


(1) 77 L.J. Ob. 834. 
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the applioabioD in the Palatine Court for 
the appointment of a Receiver was made 
after the application in the Nova Scotian 
Court, though the appointment was made 
first in the Palatine Court. On March 
27th the Nova Scotian Court made an 
order appointing James as the Receiver 
the partnership properties. Hall suh- 
sequently applied in the Palatine action 
for an order that all further proceedings 
in the Palatine Court might ba_ stayed 
and proper directions given for the discharge 
of the Receiver. The Vice-Chancellor 
refused the application ; but on appeal the 
order of the Vice-Chancellor was set aside. 
In the course of his judgoaent. Farwell. 
Li.-J., pointed out that the existence of 
of concurrent jurisdiction rendered very 
necessary the observance of a comity 
between those jurisdictions, the disregard 
of which would lead to most unfortunate 
friction. The learned Lord Justice pro¬ 
ceeded to say as follows ;—" Two points 
appear to me to be usual on consider¬ 
ing whether the Court should have 
regard and defer to a jurisdiction with 
which it may come in conflict, or whether 
the court can fairly expect that other 
jurisdiction to defer to it. One is the 
priority in time, and the other is the 
extent of the relief asked for or obtainable 
In the other jurisdiction.’* Mr. Hasan 
Imam has contended before us that there 
19 no similarity whatever between the 
Calcutta action and the Dhanbad action. 
That is true enough, but in regard to the 
question of the appointment of a Receiver 
the relief claimed is the same. 

Mr. Basan Imam, however, contended 
that, provided be had established collusion 
between the parties in the Calcutta action, 
he was entitled to ask the learned Subordi¬ 
nate Judge to appoint his own Receiver; 
and he relied upon Nothard v. Proctor (2). 
It is difiBoult for us to express any opinion 
on the question of oollusion especially as it 
appears that the documents, upon which 
Mr. Hasan Imam relied, were not admitted 
in evidence by the learned Subordinate 
Tudge. There are suflicient materials in 
the record to raise a suspicion, and more 
than that I am not prepared to say on the 
materials before us. I will, however, assume 
that the Calcutta action is a collusive action 
bub it is for the Calcutta High Court to say 
so and to recall the order made by it for the 


appointment of a Receiver. Nothad v. 
Proctor (2), in my opinion does nob touch 
the point. It is important to remember 
the following dates in order to understacd 
that case. On the 9bh August, 1875, Proctor 
filed a petition for liquidation of his debts 
by arrangement. No arrangement being 
arrived at, the plaintiff on the 31st 
August, 1875, filed a petition for adjudica¬ 
tion of Proctor. On Ist September Mr. 
Edwards was appointed Receiver and 
manager by the Court of Bankruptcy. 
On the 7th September Proctor died, 
leaving a will by which he gave all his 
property to his wife and appointed her sole 
executrix. The executrix at once turned the 
Receiver out of possession and possessed 
herself of the assets. On the 9£ih of 
October the plaintiff filed his bill in the 
Court of Chancery praying for the 
administration of the estate and for the 
appointment of a Receiver. The notice of 
motion for the appointment of a Receiver 
was served on the executrix on the 15tb 
October. On the same 15th of October a 
suit was commenced in the Lord Mayor's 
Court by Blewitt, another creditor against 
the executrix, and on the same day a 
decree was made therein by consent for 
administration of the estate, and Millord 
was appointed Receiver. On the 19bh 
October the motion for a Receiver was 
heard by Vice-Cbancellor Bacon in the 
plaintiff's suit in Chancery, and the 
Vioe-Cbanoellor being of opinion that the 
circumstances showed oollusion between 
Blewitt and Mrs. Proctor, made an order 
for the appointment of a Receiver and 
manager. This order was confirmed in 
appeal by the Court of Appeal. 

Now it will be noticed that no conflict 
of jurisdiction was possible between the 
Court of Chancery, or as I should say, the 
High Court of Justice and the Lord Mayor's 
Court. The Lord Mayor’s Court is an 
inferior Court of Record and is subordinate 
to the High’Court of Justice. This aspect 
of the case was prominently referred to by 
Lord Justice Janaes who in the course of 
his judgment, pointed out that the Receiver 
when duly constituted could obtain from 
the Vice-Chancellor an order authorizing 
him to use the name of Mrs. Proctor in any 
proceedings before the Lord Mayor. It is 
a case not of conflict of jurisdiction between 
two independent Courts but of a superior 
Court taking the matter out of the hands 
of a Court eubordioate to it. That, in my 


(9) (1676) 1 Oh. D. U 



495 


19M PftiXia BBIDHAB OHOWDHUBY V. MUGBIBAH BAKGAB (Dm. J.) 


■opinion is bbe explanabion of Nortfuird v. 
Proctor (2). 

l6 was then oontended by Mr. Hasan 
Imam that tbe effeot of the order of the 
Oaloutta High Court giving leave to the 
plaintiffs in the Dhanbad action to sue 
the Beoeiver was that tbe Calcutta High 
Court surrendered the Receiver, to quote 
the exact words employed by Mr. Hasan 
Imam “ to the obedience of the Dhanbad 
Court ’* to be dealt with by tbe Subordi¬ 
nate Judge as his own officer. I am 
wholly unable to accept the contentioo, 
It is well settled that it is not the object of 
appointing a Receiver to keep a third party 
out of possession who may be entitled 
to possession ; and tbe Court will readily 
give leave to sue its Receiver if satisfied 
that there is a case to be tried, so 
that the claim of the third party may 
be tried in tbe presence of tbe Receiver. 
But, as Mr. P. K- Sen pointed out in 
the course of his very able and interesting 
argument, by giving leave to sue its officer 
the Court does not relinquish possession of 
the properties to the Court where bbe 
claim of the third party may be assarted, 
and he relied upon Morris v. Baker (3), 
which seems to be in point. It was laid 
down in that case, that where a mort¬ 
gagee of leaseholds has obtained the ap¬ 
pointment of a Receiver, the lessor who by 
leave of the Court brings an action for 
recovery of the land against the lessee, 
and recovers judgment cannot proceed 
to enforce tbe judgment as against the 
Beoeiver in possession without the leave of 
the Court. Now it might be said that, if 
the effect of the leave to sue the Receiver was 
that the Court relinquished possession of 
the property to be dealt with in the 
subsequent suit instituted by leave against 
the Receiver, no further leave was neoes- 
aary to sue out execution if the plaintiff 
succeeded in the action against the 
Beoeiver. But the contrary was actually 
deoided, Buckley, J., pointed out that the 
question was whether the leave extended 
beyond proceedings to judgment, whether 
it included the right to issue writs of 
possession, and he proceeded to say as 
follows:—"In my opinion it did not. The 
leave given did not extend, I think, beyond 
proceedings for tbe determination of the 
question iovolved in the writ. Tbe true 
way of looking at tbe matter seems to me 


(8) (1908) 73 L.J* Oh. 148. 


to be this. Suppose that the Court, being 
in poseessioD of land or chattels by its 
Beoeiver, is asked to allow proceedings to 
be taken between two persons to determine 
the title, aod that leave is given. The 
party who succeeds ought to come again 
saying, ‘ This is my land. These are my 
chattels, but the fruits of my victory are in 
your possession aod I ask you to direct the 
Receiver to give me possession of them. 
If there is nothing more in the case, the 
Court will give leave for po-sossion but thi-» 
party is not entitled as against the Receiver 
to get possession without leave—that is, 
without tbe consent of the Court in whoso 
possession the property is.” The principle 
that I deduce from this case is that the 
Court retains full control and dominion 
over the property, though it may give leave 
to a stranger to sue the Receiver. In my 
opinion, the learned Subordinate Judge 
should have deferred to tbe jurisdiction of 
the Calcutta High Court and declined to 
appoint a Receiver, especially as tbe order 
of the learned Subordinate Judge is without 
efiect so far as the Calcutta High Court is 
concerned. 

Apart from any other consideration 
it seems to me this is not a case in 
which a Receiver should have been 
appointed, especially after the undertaking 
given by the parties to keep down the 
interest and not to sell or dispose of the 
mortgaged properties. Tbe plaintiff’s claim 
is for Rs. 8,00.000 for principal and 
Rs. 1,04,543 for interest. The learned 
Subordinate Judge has found that tbe 
value of the mortgaged properties on the 
2l8t Marcbt 1923, was Rs. 28,00,000. He 
has accepted tbe report of certain experts 
appointed in another suit to value tbe 
property. The experts valued the properties 
(except one which was not referred to them 
at Rs 36.00.000, and not at Rs. 28,00,000) 
as the learned Subordinate Judge 
has erroneously supposed. Besides the 
properties valued by the experts, there 
is another property which the defendants 
value at Rs. 5.00.000. It would appear 
then that the value of the mortgaged pro¬ 
perties may be put down at Rs. 41,00,000. 
Tbe parties gave an undertaking to bring 
tbe interest upon the principal sum regu¬ 
larly into Court and not to sell or dispose 
of the mortgaged properties. Mr. Hasan 
Imam expressed his inability to accept the 
proposal made by the defendanfea, as there 
was DO undertaking to pay tbe interest 
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alreeidy in arrears. But the appointment 
of a Receiver will not have any other effect 
than that of preserving the property and 
keeping down the interest, and I do not 
see how the plaintiffs could have secured 
an order for the payment of the interest 
in arrears to them by the appointment of 
a Receiver. In my opinion, there was no 
justification for the order passed by the 

learned Subordinate Judge. 

In the course of his argument. 
Mr. Hasan Imam pressed us to consider the 
position of his clients with reference to 
what he calls the collusive suit pending 
in the Calcutta High Court. I apprehend 
that the Calcutta High Court has complete 
power to determine any question as to 
collusion that may be urged before it. The 
arm of the Court is long enough to reach 
any deception that may be practised on it, 
but it is, in my opinion, intolerable that the 
learned Subordinate Judge should have 
been invited to hold on afBdavits and in 
an interlocutory application that deception 
bad been practised on the Calcutta High 
Court. It is well established that parties, 
whose rights are interfered with by having 
a Receiver put in their way, may, on 
making a proper application to the Court 
appointing the Receiver, obtain all that 
they may justly require. As Sir John 
"Woodroffe points out in bis valuable work 
on Receivers :—*'The Court has the power 
and will always take care to give a party 
who applies in a regular manner for the 
protection of his rights, the means of 
obteining justice, and will even assist him 
in asserting that right and having the 
benefit of it." 

I would allow the appeal and set aside 
the order of the learned Subordinate Judge. 
Tbe appellant is entitled to his costs both 
in this Court and in the Court below. The 
eross appeat is dismissed. Let tbe hearing 
of tbe suit be expedited. 

Ross, J. :—I agree. 

Appeal allowed 
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JWALA PBASAD, j. 

Thakur Mahton —Deoree-holder—Peti¬ 
tioner 

V. 

Jhaman Mahton and others —Judgment 
debtors—Opposite Party. 

Civ. Rev. No. 324 of 1923, dedided oxr 
3rd January, 1924, against the Order of 
Additional District Judge. Patna, dated 
26th June, 1923. 

(а) Limitation Act, S. Id^Fraui once commit* 
ted continues and defendant must prove when 
plaintiff became aware of thfi true facts 

Fraud oooa committed coDtioues and therefore 
tbe decree-holders guilty of fraud in briogiog 
about a eale in igooranoe of tbe judgment-debtors 
must prove that tbe judgment-debtor was given 
opportunity to discover the fraud and tbe time 
when tbe fraud wasaotually disoovered. 

(б) CitJ. Pro. CodCf 0 21, r. 90 — Limifaflon 
Act, 8.18, applies to applications under r. 90 — 
Limitation Act, 8.18. 

Tbe starting point for limitatiou is the date of 
tbe knowledge of fraud oommitted by the decree- 
holder who brought about tbe eale in fraud of tbs 
judgment-debtor. &• 18 applies to applioatioos 
under r. 90. 

K. P. Jayastoal and B. 0. SmAa—for 
Petitioner. 

Brij Kishore Prosad for Shivesvar 
Dayal —for Opposite Party. 

Jwala Prasad, X : —This is an applio* 
ation against the appellate order of tbe 
District Judge, dated the 26th June, J923. 
setting aside an auotioo sale. Tbe decree* 
holder-purchaser is the appellant-petitioner. 

Tbe sale took place on tbe 26th March,1922, 
and was confirmed on the 2l8b April, 1022. 
Tbe application to set aside tbe sale under 
Order 21, rule 90 was filed on the 20fch 
July, 1922, that i-s three months after the 
date of tbe oonfircnation. In order to gefc 
over limitation, tiie judgment-Hebtor alleged 
fraud in suppressing the processes. The 
petition for setting aside tbe sale rans as 
follows :— 

"That tbe deor^eehoidar executed the 
said decree out of sheer m-ila fide intention, 
having got all the processes, t.a., notioes* 
attachment, sale proclamation, etc., served 
bala bala and has himself by frauda* 
lently bringing the property of the 
judgment'debtor to sale, purchased the 

property for an insignifioant price,.. 

that the decree-bolder did so fraadolently 
and with intent ta parohase tbe kasht baiA 
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balai 80 that there might not be a gathering 
at the sale and the Jadgment-debtore might 

remain in the dark..*.; that owing 

to the fraudalent service of processes bala 
bala there was no information of the 
ezecution proceedings to the judgment 

debtors.they came to know of 

the sale. etc., all of a sadden when the 
Oonrt peon went for delivery of possession, 
whereupon on further inquiry the fraud 
practised by the decree bolder was 

discovered.that owing to non* 

service of the execution processes in the 
tnofussal there could not be bidders at the 
sale and the decree-holder thus got the 
opportunity of purchasing the property 
worth Rs. 400 for an insignificant sum of 

Bs, 64 only.and that had there 

been any information of the execution 
proceedings they would not have allowed 
iheir property to be sold for bare Rs. 64 
which is calculated to be much to their 
detriment." 

The Oourt below bald:— 

(1) That the property worth not less 
than Rs. 500 was sold for a grossly inade¬ 
quate price of Rs. 60 ; 

(2) that there was material loss to the 
indgment-debtor; 

(3) that this loss was due to material 
Irregularity in deliberate misstatement and 
Qnder-valuatioD and to the suppression and 
DOD-service of notice under Order 21, 
rule 22 of the Code of Civil Procedure; 

(4) that the non-aervice and suppression 
of processes was with the mala fide motive 
on the part of the decree holders to pur¬ 
chase the property tbemeelvos and to keep 
the knowledge of the pending execution and 
Bale from the judgment-debtors; 

(6) and that the judgment-debtor was 
kept out of the knowledge of the sale and 
bis right bo apply for setting aside the sale 
under Order 21, rule 90 at the time 
when the dakhaldehani was executed. 

Upon these fiediogs the Court below set 
iside the sale, bolding that the sale was 
Illegal, irregular and fraudulent and that 
the judgment-debtor was kept out of the 
knowledge of the execution prooeediogs and 
the sale, and of his right to apply under 
Order 21, rule 90 by fraud practised by 
the decree-holder; and oonseauently the 
^udgment-debtora are entitled under sec¬ 
tion 18 of the Limitation Act to apply 
for setting aside the sale within 90 days 
from the time when the fraud became known 
to them and they had knowledge of the sale. 

1994iPf68 * 64 


These are findings of fact and are not 
capable of being ohallenged in revision. 
The learned Counsel for the decree-holder 
purchaser urges that the judgment-debtors 
were not entitled to the benefit of 
section 18 of the Limitation Act, inasmuch 
as the finding as to their having been 
prevented from getting any information of 
the sale is wrong, for there is no allegation 
in the petition for setting aside tbe sale, or 
in the evidence, of any fraud having been 
committed by the deoraa-bolders in keeping 
the judgment-debtors ignorant of tbe sale 
and their right to apply under Order 21, 
rule 90 to set aside tbe sale. In order 
to appreciate this argument, 1 have 
considered tbe petition and the evidence. 
Tbe case of the judgment-debtor has been 
that on account of tbe fraud and dishonesty 
tbe processes in execution were altogether 
suppressed and that they were kept out of 
tbe knowledge of the execution and tbe sale 
by the fraud of tbe decree-holders 
who wanted to purchase tbe property 
themselves. It is clearly stated both in 
the petition as well as in tbe evidence 
that tbe fraud practised by thedeoree-Lolders 
resulting in tbe ignorance of tbe judgment- 
debtors of the sale continued till the 
dekhaldekani when for tbe first time 
they came to know of tbe execution and 
tbe sale, and tbe fraud was dispelled. In 
such a case the decree-holders once guilty of 
fraud in bringing about tbe sale and keep¬ 
ing the judgment-debtors ignorant of 
it, must show that opportunity was offered 
to tbe judgment-debtor to discover tbe 
fraud and that tbe fraud was in fact 
dispelled subsequent to the sale, or else the 
fraud once committed would continue; 
vide Hahimhhoy Habibbhoy v. CharUt 
Agnew Turner (1). Tho principle there 
enunciated was applied by Boss, J. recently 
in Mahahir Ram v. Ramhahadur Dubey 
and another (2), and in tbe case of Dirgopal 
Singh and others v. Kewal Krishan Stngh 
and another (3), 1 have ooustidered tbe 

authorities cited at tbe Bar during tbe 
hearing of tbe cate; Jagdhar Missir v. 
Dhorai Khotwa (4), Bahu Das Narayan 
Singh v. Mir Muhammad Yusuf (5), 
Rakimbhoy Eabtbbhoy v. Charlts Agneto 
Turner (IJ; Mahahir Bam v. Rambahadut 

(1) (1891) 17 Bom. 341 (P.O.) 

(9) 19-18 pAt. 435. - < 

(3) Civil Rev. No. 877 of 1923. 

(4) (1920) 67 1.0. 404. 

(5) (1991) 3 P.L.T. 401> 
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Dubey and another (2). and Kumar Chandra 
Kishore Roy Chotodhury v. Basarat Alt 
Chotudhury {Q), Theae casen do not help 
the petitioner, inasmuoh as in the present 
ease fraud was speoifically alleged in the 
deoree-holders suppressing the notices 
and the processes and thus keeping the judg- 
ment-debtors ignorant of the sale until the 
dakhaldehani. The fraudulent acts where¬ 
by the judgment-debtors wore kept ignorant 
of their right to apply to set aside the sale 
have also been found by the Court below. 

The application is, therefore, dismissed 
with costs. Hearing fee two gold mohura. 

Applicatton dismisstd 

(6j H917) 37 C.L J, 418. 

• * 1924 Patna 498. 

KUIiWANT SaHAY, j. 

Shaikh Amjad il/i—Petitioner 

V. 

KinQ'Emperor. 

Grim. Rev. No. 435 of 1923. decided 
on 9th August. 1923. from the order .of 
the District Magistrate, Purnea, dated 9th 
Jane. 1923. 

(a) Crim. Pro. Codo, S. 117—Qantra\ repuU* 

Bvidenoe as to oasss in which the applicant was 
auapeoted cannot be eaid, to fall within the mean¬ 
ing of general repute under B. 117, (90 I. 0. 391. 
yoli.) [P. 499, 0. 1.] 

(b) Crim» Pro. Code, 8. 220—Complicify in 
cfftnui showing habitual criminal lendsnoies muat 
b# proved^AecuMd*s evidence must not be lightly 
tst aaide^Powers should be tzercised toUh great 
caution and diecrelion. 

Infltanoes of mera suepioion are not euffioient In 
order to bind down a pereon to be of good bebavi- 
OQC under B. 110. The eridenoe in ecoh a case 
most be evidence by which the petitioner is proved 
to liave been coaoetned or some direct evidence to 
establish the complicity of the petitioner in euoh 
oaees. The evidence ought to be of snob a nature as 
to lead to a teasooabie and defioite ground for 
ooming to the oonolneioo that the petitioner ie a 
habitual offender. Where prooeediugs under 
B- 110 are taken against a person and be is 
able to produce witnesses on his behalf to speak of 
his good oharaoter the Gonrt ought to pay parti- 
oular attention to such evidence. The Court should 
find substantial reason for not believing the 
evidence before i« makes an order. Powers given 
by the Code under 8« 110 should be exercised 
with extreme oautioa and with very great discre¬ 
tion. A person most be found apon evidence to 
have habitually committed or attempted to commit 
oflenoes before he could be bound down to be of 
good behaviour. (311-C. 896. Foil.) [P. 499, 0. 3.} 

Muhammad Hatan Jan—tor Petifeioner. 

Facts :—The petitioner was ordered to 
iseonte a bond of Be. 908 with two 


sureties of Bs. 100 each to be of good 
behaviour for a period of one year, under 
section 118 of the Criminal Prooedare 
Code by the Sub-Divisional Officer of 
Kishenganj. He was tried along with 
another person named Ealu who was also 
ordered to execute a similar bond to be of 
good bebavionr for one year. They appealed 
to the District Magistrate of Purnea who 
discharged the order as agaiost Kalu but 
affirmed the order as against the petitioner. 
Shaikh Amjad. The petitioner has filed 
the present application in revision against 
the said order of the learned Distriot 
Magistrate. The proceedings against the 
petitioner as well as against Ealu were 
drawn up under clauses (a), (&), id) and (/) 
of section 110, but the prosecution only 
tried to prove that the accused persons 
were by habit hoase-breakers and thieves. 

Kulwant Sahay, J.;—[After stating 
facts bis Lordship oontinaed.] The peti¬ 
tioner objected to the joint trial and the 
learned District Magistrate agrees with the 
Sub-Divisional Magistrate that the peti¬ 
tioner bad not been prejudiced by snob 
joint trial He says that if the peti¬ 
tioner bad really apprehended prejudice, 
be could have objected to the joint trial 
at the beginning of the proceedings bat 
be did not do so. It has been contended 
by the learned Vakil for the petitioner that 
it was not possible for him to object to the 
joint trial at the beginnicg before the nature 
of the evidence addaoed in Court was known 
and it was only when tbe evidence was 
given in Court for tbe prosecution that be 
was in a position to object to tbe joint trial. 
There is some force in tbe argument of tbe 
learned Vakil, but, having regard to tbe 
oiroumstanoes of tbe case, this ground by 
itself is not sufficient to set aside tbe order. 
Tbe petitioner knew froco the proceedings 
drawn up by tbe learned Sub-Divisional 
Magistrate what tbe nature of the case of 
tbe prosecution against hina was and be 
ought to have made bis objection, if not at 
tbe beginning, at least at an early stage of 
tbe trial Tbe objection, as a matter of 
fact, was taken only after all tbe witnesses 
for both sides bad been examined, and 
when tbe case was being argued by the 
learned Vakil for the petitioner. 1 am, 
therefore, of opinion that this objection on 
tbe ground of joint trial is not sufficient to 
set aside the order. 

Taming to fthe merits of tbe ease, tbe 
learned District Magistrate holds that the 
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•Tidenoe of general repute produced to the 
oase wae not in his opinion particularly 
strong. On going through the evidence he 
found that a great many men only began to 
suspect the accused of being thieves and 
badmashes after the present prooeedinge 
'had been started. He. therefore; does not 
rely upon the evidence of general repute. 
He observes that 

*'the prosecution in this case stands or 
falls not so much on proof of general repute 
of the accused as on proof of speoiho 
instances in which they were suspected on 
reasonable grounds or actually detected in 
the commission of crimes." 

He divides the evidence upon which he 
relies and to which be attaches great weight 
under two heads. The first head consists 

• of evidence furnished by records of informs* 
lion given to the Police and written in the 
form of station diary entries, first inform- 

*. ation reports, etc. The second head oonsists 
- of the evidence of specific instances in 
which crimes were committed regarding 
which DO statements recorded by the Police 
had been filed in Court, but whioh have 
been sought to be proved by evidence of 
witnesses. Under the first bead the learned 
Magistrate observed that there are seven 

• exhibits, but as a matter of fact, two 
duplicate oopies of the same documents 
had bean admitted in evidence and, there¬ 
fore, there were really five documents of 
the nature described under the first bead. 
Of these five documents, three relate to the 

nresent petitioner, namely, Bxs. 1, 5 and 6. 

♦ # » 


Now, this is all the evidence in the case 
referred to by the learned magistrate as 
against the present petitioner. The evidence 
at the most discloses merely a case of 
suspicion. The evidence is of a very vague 
nature and the evidence of mere suspicion 
• of a person having taken part in certain 
- criminal offonoes is not an evidence of 
general repute witbio the meaning of see* 
tion 117, clause (3), Criminal Procedure Code. 
In the case of Rakam Ali v. Emperor (1) 
Mr. Justice Eafique observes that. 

( "evidence as to oases in whioh the 
applicant was suspected cannot be said to 
fall within the meaning of general repute 
under section 117 of the Code of Criminal 
Procedure". 

These are instances of mere suspicion 
which, to my mind, are not sufficient in 


order to bind down a person to be of good 
behaviour under section 110. The evidence 
in such a case must be evidence in which 
the petitioner is proved to have been 
oonoerned or some direct evideoue to 
establish the complicity of the petitioner 
in such oases The evidence ought to 
be of such a nature as to lead to a 
reasonable and definite ground for coming 
to the conclusion that the petitioner is a 
habitual thief. Such evidence is wanting 
in the present case. Moreover, the 

petitioner has examined no less than 145 
witnesses in bis favour to testify to bis 
good character. Of these 145 witnesses, 
24 witnesses belong to bis own village and 
they all oome and bear testimony to the 
good character of the petitioner. The 
learned Magistrate does not consider this as 
evidence at all. As was laid down by the 
Chief Justice of the Allahabad High Court 
in the case of Hakim Singh v. Emperor (2) 
where proceedings under section 110 are 
taken against a person and be is able to 
produce witnesses on his behalf to speak 
of bis good character, the Court ought to 
pay particular attention to such evidence. 

By this it was no doubt not meant that the 
Court must necessarily believe these 
witnesses, but the Court should find 
substantial reason for not believing the 
evidence before it makes an order. Powers 
given by the Code under section 110 
should be exercised with extreme caution 
and with very great discretion. A person 
must be found upon evidence to have 
habitually committed or attempted to 
commit offences before he could be bound 
down to be of good bebavionr. Such 
evidence is, to my mind, wanting in this 
case. I have gone through some of the 
evidence in this case, as I was invited to 
do so by the learned Vakil for the 
petitioner on the ground that the evideuoe 
had been misapprehended by the learned 
Magistrate, and on going through the- 
evidence referred bo by the learned Magis¬ 
trate I am bound bo eay that, in my opinion, 
that evidence is not sufficient in order to 
require the petitioner to furnish security 
to be of good behaviour, The order passed 
by the learned Sub-divisional Magistrate 
must be set aside. If the petitioner hae 
given any security such security will be 
oanoelled. 

Order $eL atide. 


(1) (1918) 11 A.L.I. 461. 


(a) (1916) 13 1961. 
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Ramalaot^^ another —Pebibioners 

V. 

Emperor —Opposite Party. 

Cr. R-)v. No. 671 of 1923, decided on Ist 
Ftthruary, 1924. irom an Order of the Snb- 
H igmtrar.e of Siwan, dated 16bh Aug., 1923. 

Crim Prn. C'ld-. S- llO-^Evidwee proving 
ff>od i.hirn'rer it, not to te disbelieved without sub- 
U.i 

TueOourt ought to pay partioular aUeotioD to 
OTideooo adduosil OQ bfchal! of tho accused who 
apeak of bin 80 )d obaraoter without substautial 
teasons it ebonid not disbelieve such evidence. 
|P 60 i. C 9 3 

Crint Prt. C de, S. 117 (3)—Direct know- 
Irdg’ </ of specific insfatu;es afone 

fvidtnce of ,ep*ie 

yropeou'.iou mi^t produce evidence of persona 
Sving in nnigbhourbood provided they are 
poqniinted w*th the ao 'ueed and are aware of the 
aoooxejN repotHtion. The baste of the koowledge 
of a wHQri^a O'lftriot bj a tumour beard in the 
9 ill-«go wiibout sp.oilymg any particular person. 
Sunh avidono. id in-«dmissible witness must be 
pblo tn t'sufv fr'>m ppeoifio oases coming to their 
feaowldfge. fP- Ml, 0 3.] 

P. C. M inuk and Sambhu Saran —for 
Petittonpra. 

S N. S 'hzy. Asst. Government Advocate 
—for the Cro’vn. 

Kiilwuut S^hay, J.:—The petitionera 
bave bntiu b;un>i down to be of good 
behaviour for a period of one year under 
eecbioiiB 118. 110 of tbe Code of Criminal 
Piootfilure by the Sub-Divisional Magia* 
4ra‘o of S van. 0 < appeal the order of the 
learund Migistra^e liaa been confirmed by 
Ibe Sjsdiaris Jud^.’e of Sarao. Tbe 
g)otitiouer8 have ooma up to this Court in 
teviBion Hgiine'i tbe decision of the learned 
& 06 si >oe Judge. The main grounds urged 
on t'neir bthalf are: that tbe evidence 
odd qojJ by the piosooution is too vague 
tnd general; i hat the evidence, if analysed, 
ro-luces it elf to one of mere belief and 
Opi -ion on the part of the witnesses 
witliou - rofurer'oe t.> acts which may have 
induce i snoh bohof and that such evidence 
is noG BuCIi ie'>t jt< law to bind down the 
jtiOi n, tha' the evidence adduced on 
of tho defcHC j has not boon properly 
dealt wiih hy r.he learned Sessions Judge, 
th.kt having regirJ to the very large mass 
of evidrn:d proluued on behalf of tbe 
defence and to the fact that assuming tbe 
ovidouce on behalf of tbe prosecution is 
' Admissible in law there is such a divided 
'•pinion about the character of the accused 


that no case has been made out for biDdiog- 
them down. 

It appears that on tbe 23rd of January, 
1923, one Abdul £anf lodged information 
before the police under section 457, Indias^ 
Penal Code, against some persons unknown, 
On tbe 9th of March, 1923, tbe two 
petitioners, along with their father, were 
arrested by the Sub-Inspector of Siwan 
under section 54 of tbe Code of Griminar< 
Procedure in connection with tbe investi¬ 
gation relating to tbe information lodged 
by Abdul Kauf. On tbe 29th of March, 
1923, tbe police submitted a final report in 
connection with tbe said case under section 
457, in consequence whereof tbe petitionera 
and their father were discharged from 
custody. Tbe police, however, submitted 
a report against tbe petitioners and tbeir 
father and another man under section 150 of * 
tbe Codeof Criminal Procedure and although 
tbe petitioners were released from custody in 
tbe case of Abdul Bauf, they were retained 
in custody on account of tbe report under 
section 110 of tbe Code of Criminal Pro¬ 
cedure submitted against them. The peti¬ 
tioners were, however, released on bail by 
an order of tbe Sessions Judge in May, 1923. 

Tbe proceedings were started against tbo 
present petitioners as well as their father, 
Isbwar Abir, and one Harbir Abir. The 
case against Isbwar Abir was withdrawn 
during tbe course of the trial and separate 
enquiry was ordered to be held againsk 
Harbir Abir and tbe present proceedingar 
oontinued against tbe two petitioners alone. 

It appears that 58 witnesses have been 
examined on behalf of the prosecution of 
whom only three come from Jian, tbe 
village in which tbe petitioners reside. 
Out of these three, one witness, Jang 
Bahadur, has said nothing against the 
petitioners. On tbe other band, tbe defence 
have examined 76 witnesses of whom 
36 come froo Jian and all of them say tba4 
tbe petitioners are not thieves and they have 
no reputation of being thieves and they live 
on cultivation and have tbeir own cattle. 

Tbe documentary evidence produced on 
behalf of the prosecution consists of first 
information reports of cases of theft. The 
learood Sessions Judge refers to tbe three 
reports in which Hamlagan was duspeoted, 
bub in none of these oases it appears that 
Hamlagan was prosecuted or that tbe obarge- 
waa brought borne to him. In one case tbe 
report was based upon an information lodg¬ 
ed by one Mt. Mantomi about the theft ot- 
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berorops. M(i. \[aDborni, however, retracts 
from the statement alleged to have been 
made by her before the police. In another 
oase there was a theft in the bouse of one 
Babu Bri] Kumar Sahay, a pleader prac¬ 
tising at Siwan, and information was lodged 
by the ohaukidar the nest motning. In 
this information Bamlagan was not 
named. Babu Brij Kumar. Sahay. how¬ 
ever, subsequently wrote a letter to the 
police saying that be suspected Bamlagan 
and others of Jian. In this case also 
Bamlagan was not proceeded agaiost and 
the suspicion against Bamlagan remains 
a suspicion only, lo the third case there 
was a theft in the bouse of one Babuan Lai 
in Daoamber, 1922. The first informa¬ 
tion was lodged by a obaukidar in which 
Bamlagan and others were suspected. 
These were the only three oases io which 
Bamlagan is alleged to have been suspected 
in specific oases of theft, but Bamlagan 
was not actually prosecuted and the 
snspioion against him was not oonfirnced 
by evidence. The fourth oase referred 
to by the learned Sessions Judge is that of 
the information lodged by Abdul Bauf under 
section 457, Indian Penal Code. The 
learned Sessions Judge says that the 
house of the petitioners was searched by the 
police and stolen artioles were recovered. 
There is no evidence whatsoever to connect 
the articles alleged to have been recovered 
from the bouse of the petitioners with 
the stolen articles, and, as I have already 
remarked, the petitioners were releasod 
from custody upon the report of tbe police. 
This is the whole of tbe documentary evi¬ 
dence considered by the Sessions Judge and 
to my mind they do not go to prove that the 
petitioners are by habit thieves and house¬ 
breakers. The learned Sessions Judge then 
considered the oral evidence. In consider¬ 
ing such evidence to prove a charge under 
section 110, clause (a) of the Oode of 
Qriminal Procedure, with which the peti¬ 
tioners have been charged in the present 
oase, it is necessary to keep in mind that 
such evidence must be specific and must 
relate to particular instances within tbe 
knowledge of tbe witnesses. As was laid 
down by tbe Madras High Court in tbe case 
of Kathamiddle Itanga Beddi v. King- 
Emperor. (1) mere belief and information 
without reference to acts and instances 
which have induced tbe witnesses to form 


(1) (1919) 48 Mad, 460. 


tbe opinion, can hardly be regarded as evid* 
enoe of repute within tbe meaning of Qoe« 
tion 117 (3) of the Code. The evidence 
must be of persons who are arquaintoH with 
the accused and live in the no gbbr'tn bnnd 
and are themselves aware of tl escouf.fd’a 
reputation. It must be an opit ion formed 
by the witnesses from specific cases e- fil¬ 
ing to their knowledge and not. truroly 
from reports or rumours recicverl froml 
others. For instance, where a wi'nfsc I 
says that to his knowledge a cf jv in i »t son 
is a thief or a house brenkor 1 y habit and 
on being pressed to g’vo the e^urf-p ol 
bis knowledge be meroly fays that O ne ig 
a rumour to suoh effect or that ho hentd it 
from the villagers geneielly without hting 
able to name any one of tl em, cpch evi¬ 
dence is not admissible in law The msttce 
has boon considered by the Ic-. roi 6 Judgeg 
in the case noted above and I rm in (om- 
plete agreement with the prineipler laid 
down by them. Bearing the^e len-atka in 
mind I find that the oridonce produced in 
this case falls short of what is r«quired by 
law to prove that the pe'iti- ners were gu'lty 
of tbe charge uudor clause <n) of sec¬ 
tion 110 of the Code of Criminnl Procedure 
As regards the two prosecution witnefif oi 
Nos. 3 and 4, who come from Jiar', tbs 

first says that to his knowledge the uccusen 
are habitual thieves, they arereporte.d to ha 
thieves, and are always 8usp‘'ctpd in cascg 
of theft. In oross-examinanon, bovrever, 
be says that ha beard that the petitioueii 
were thieves about four years ago, ha 
heard from some Abirs, whose names he did 
not know, what he heard wag not t bouk 
any specific instances of theft, he held no 
enquiry to verify what he hear! and h® 
never personally saw the accuoed s’eal. Th® 
other witness namely, P W. 4, also states 
in his examination-in-ebief that to his 
knowledge tbe accused aro habitual thieves 
and tboir general reputation is ehc that ot 
thieves; but in cross-examination he aayg 
that he bad beard that the aocu-ed ara 
thieves, everyone says they arethiave^, ho 
is unable to give the narae^ of the p'r-jons 
from whom he beard and he could no6 
mention any particular casns ahou'- which 
he heard that the accused were tb'eres. 
Similarly the other witne^^ses who Fpai*k 
about the petitioners being thieves and 
house-breakers by habit from their owts 
knowledge are compelled In cross-exanf^in®* 
tion to say that their so-oalled koowhdga 
Is merely a belief from heareay informatioqi 
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received from souroes which they are 
QQable to disclose. I have gone through 
the whole of the prosecution evidence in 
this case and I am unable to find any 
definite evidence to connect the petitioners 
with any specific case of theft or 
house-breaking, and the whole of the 
evidence resolves itself into statements by 
witnesses made from reports received by 
them, the source of which they are unable 
to disclose and which they confess to have 
never verified by personal enquiry. Similar¬ 
ly the other set of witnesses who say that 
they believe the accused to be thieves or 
euspeot them to be thieves are compelled in 
cross-examination to say that their belief 
or suspicion is based on mere hearsay 
reports which they are unable to sub- 
itantiate as correct. There is no doubt a 
mass of evidence on the side ol the 
prosecution which state in general terms 
that the accused are thieves or house¬ 
breakers, but such statemeots based on no 
enquiry whatsoever and not upon personal 
knowledge bub on mere hearsay reports are 
to my mind not admissible in law, and 
cannot form the basis of an order under 
section 110 of the Code of Criminal 
Procedure. The learned Sessions Judge 
refers to the feet that the petitioners have 
In recent years grown rich and there is no 
explanation as to the source from which 
they acquired this wealth, and be infers that 
they have grown rich by means of the 
nefarious trade they are carrying on as 
thieves and daooits. On this point there 
is evidence not only on the side of the 
defuQoo but also on the side of the prosecu¬ 
tion that the petitioners are carrying on 
•ugaroane cultivation, have their own 
cattle and land and they are making profit 
thereby. In any event no safe inference 
•an be drawn from the fact of their having 
grown rich, that they have come by their 
health by means of theft or deooity. There 
must be specific evidence on the point 
which is wanting in the present case. In 
the nexi* place, as I have already remarked, 
there is a large mass of evidence on behalf 
of the defence to prove that they are not 
thieves or house-breakers. No less than 
36 witnesses come from their own village of 
Jian and testify to the good character of 
the petith>oer8. The learned Sessions Judge 
ilspoBod of the whole of the defence evid- 
•noe with the remark that the accused were 
•enlarged oo bail and they have brought this 
large number of witnessee from their own 


village and from the Deighbouring vilUgee 
because these people come to depose on 
behalf of the accused out of fear. Thero 
appears to be nc justification for this 
remark. As was remarked in the case of 
Hakim Singh v. Emperor (2), where in a 
proceeding under section 110 the accused I'j 
person is able to produce witnesses on his I: 
behalf to speak of his good character, the l! 
Court ought to pay particular attention to 
such evidence and to give substantial reason 
for nob believing such evidence before it 
makes an order under section 110. The 
reasons assigned by the learned Sessions 
Judge do nob appear to be sufiSoient to 
disbelieve the whole mass of the evidence- 
adduced by the defence. To my mind, the 
evidence on the side of the defence to the- 
effect that the petitioners are men of good 
character is as weighty if not weightier 
than the evidence for the prosecution, 
and upon the evidence produced in this- 
case it cannot be held that the peti¬ 
tioners are by general repute men of bad- 
character or habitual thieves and house¬ 
breakers. I may mention that although 
the petitioners were charged under clauses 
(a) and (/) of section 110, Grim. Pro. Code, 
there is no evidence and oo finding that the- 
petitiouers are so desperate and dangerous 
as to render their being at large without 
security hazardous to the oommunity. The 
only finding is that they are by habit 
thieves and house-breakers and tbia- 
fioding is not supported by the evidenoo 
adduced in the case. 

I therefore set aside the order and direct^ 
that the bond be cancelled. 

Order set aside, ' 

(3) (1916) 13 A.L J. 1056. 
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Das AND Maophrrson, jj. 

Deokinandan and another — Plaintiffs- 
Appellants 

V. 

Brijnandan and others — Dafendants- 
Bespondente. 

S. A. No. 1200 of 1921, decided on 
9bh August, 1923, against the decision of> 
the District Judge, Gaya, dated 12tb Aprils 
1921. 

(a) Hindu Lato^Religiou* endovment^Shebak^ 
ship. 

In tba abaenoe of oeaga or a ooaraa of 
whioh points to a oonttary eonoloaien tha shebaia 
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•hip V 99 tt io fttatt foaodot AOd ibs beini the 
moment a trast io IsTonr of ao idol ia oteaied, 

(b) Oit. Pro. Code, S. W-Fm hy the public. 
tooriMp 6p the public and offerings by the public 
are Ibe obotoue iadtealione of a public endotometil. 

The iodioia of a poblio foondatioD muei be 
oarefoUy socatioised and the existenoe of the 
obviooe tests saoh as the ase by the public, 
worship by the pubHo aod offerings by the public 
should be found out for determining whether an 
endowment ie a public or private endowment. 

(o) Oiw. Pro, Code , 8. 9B—Bivai claimants, 

A suit wherein questions os between two rival 
olaimante have to be determined is not within the 
or view of 8. 93, 

jSAfVfiJWflT' Dayal —for Appellants. 

H. L. Nandkeolyar, Kailashpati and 
Nawal Keshtuar Prosad—loi ReBpondents. 

Das, J. :—This appeal arises out of a 
suit instituted by the appellants for the 
following reliefs 

I. For a declaration that the Pujari of 
Dariapore Thakurbari has no right to 
interfere with the management of the 
•ndowed properties and that beis concerned 
with the Pujapat only of the idols. 

2. For a declaration that on account of 
misconduct, defendant No. 1, Brijnandan 
Jha is not a fit person to hold the office of 
Pujari of the Dariapore Thakurbari and 
that he was dismissed from the said office 
by the plaintiffs. 

3. By an order of permanent injunction 
defendant No. 1 be restrained for ever from 
oxeroiaing his rights of a Pujari in the 
Thakurbari of Dariapore aod from inter¬ 
fering with plaintiffa' possession and 
management of Mouza Bermi Bishunpur. 

4. For a declaration that in respect 
of Thakurji’s share in Mouza Bermi 
Bishunpore the plaintiffa Nos. 1 and 2 and 
their lineal heirs alone have got the whole 
and sole right of actual management and 
that the heirs of Babu Jadubansi Lai and 
the heirs of Babu Gurbux Lai have 
got no concern with it, under the family 
arrangement. The Oonrts below have 
concurrently come to the conclnsion that 
the endowment being a public endowment 
the suit was not maintainable as the 
formalities of section 92 have not been 
complied with. 

I am unable to agree with the decision 
of the Oonrts below. As the case will have 
to be tried on the merits, 1 do not propose 
to disousB the matter at great length as such 
diBouwion may operate to the pregudioa of 


the parties to this litigation. It is well 
eetabtiabed that where a suit raises a 
question as between two rival claimants, 
the suit is not a suit under section 92 of 
the Code. The plaintiffs’ case is that the 
management of the endowed properties 
remained with the founder of the 
endowment and that defendant No. 1 
is merely a Pujari and that as such 
he is not a trustee of the endowment. 
The defendant’s case, on the other 
hand, is that he is a trustee of the 
endowment aod that he is net entitled to 
be removed from his office by the plaintiffs. 
The question whether the endowment ie a 
public endowment or a private endowment 
is a question of some diffioulty and in my 
opinion cannot be determined on a mere 
perusal of the document. To determine 
such a question the indicia of a public 
foundation as enunciated in Thackersyc v. 
Hurbhum (1), Ohintaman v. Dhondo (2), 
Shri Dhundiraj v. Ganak (3), Raghubar 
V. Eesho f4). Pesapati v. Eunduri (5). 
Muthai V. Periayian (6'. Subramaniya v. 
Venkatta (7). and Subramamya v. Laksh- 
mana (81, must be carefully considered, 
and the existence or otherwise of obvious 
tests such as user by the public, worship 
by the public and offerings by the public 
must be investigated. But such a question 
in my opinion, does not arise where the 
dispute relates to a question of title as 
between two ooDtending parties each 
claiming to be the trustee of the endow¬ 
ment. The endowment may be a public 
endowment and yet the pluiotiffs may be 
the trustees of the endowment. It is wall 
settled that when worship of an idol has 
been founded, the shebaitship is vested in 
the founder and hia heirs, unless he has 
disposed of it otherwise, or there has been 
some usage or course of dealing which 
points to a different conclusion. No dis¬ 
tinction has been made in the cases 
between a public endowment and a private 
endowment in this respect. The endow¬ 
ment may indeed be a public endowment 
and yet the plaintiffa as repreaenting the 
family of the founder are entitled to 
maintain that they are the trustees of tbs 

i^l) (1864) 8 Born. 433. 

(3) (1891) 15 Bom. 619. 

(3i (1694) 16 Bom. 791. 

(4) (1889) 11 All. 18 

(6) (1916) 9 L W. 868. 

(6) (1916) 4 M. 998 

(Tl (1916) 4 DW. «4. 

(8) (1919) 37 H.L.T. 11. 
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endowment nnlees it ie proved to the 
aatiefaction of the Court that the founder 
has disposed of the right to manage the 
endowed properties otherwise or there has 
been some usage or course of dealing which 
points to a different mode of devolution. 

As the case has not been tried, I would 
allow the appeal, set aside the judgments 
and decrees passed by the Courts below 
and remand the case to the Court below 
with direction that that Court should 
remand it to the Court of first instance to 
try all the issues in the case and to decide 
the case according to law. Tbe appellauts 
are entitled to the costs incurred by them 
in this Court and in the Court below. Tbe 
costs incurred in the Court of first instance 
will abide the result and will ha disposed 
of by tbe Court of first instance. 

Macpherson, J.:—I agree. 

Appeal allowed. 

1924 Patna 604. 

Da» and RosS, JJ. 

Hakim Mohammad Idrit —Deoree«bolder' 
Appellant 

V. 

Lachman Das — Judgment'deb'or'ReS' 
pondent. 

A. S. No. 161 of 1923. decided on 15th 
December, 1923, from the Order of the Die* 
triot Judge, Patna, dated 16tb February 
1923 

(a) Ez^cu'ion Snecuting Court canfict go 
tiMnd the decree to see if it toas proper. 

Ad exeouUag Oourt oannot go b<»yond the deore^ 
for enqnirincc whether tbe Court that poFsed the 
deoree was eolitled to do so io view of what waB 
aotually alleged by the plaiotifl. It oan interpcet 
a deoiee but oanoot say that it should not have 
been passed by the Court. 

(b) Bengal Betfo^ao Sale Law, S. Si'-Doesnot 
apply to a saU held to be void (or want of arrears — 
it oppUee only where sale is annulled under 8. 88. 

A Colteotnr cauoot put up tbe estate for sale 
where tbe esiate is uot io arrears. A Civil Oourt 
can authoritatively reooguise that the Oolieotor 
had 00 powfr to put up the property to sale in faot 
that there was do valid sale at all. A sale which 
is annulled le quite distinot from a sale wbiob the 
Oourt h^ids authoritatively to be no sale at all 
and whiob tbe Court consequently di-^regarde io a 
salt for pnvRessioo of tbe sold pr^'periy. 8. 84 
applies onlv wfaeo a sale is annulled by a final 
decree of a C>vil Court coder 8 33 on one of the 

gcouads mentioned to 8. S3. 

r Laohmi Narain Sinyh, N. C. Singh and 
B. C. Stnha — for AppolUot. 

Abhani Bhuian Mukerji — for Bos- 

pondent. 


Das, J.:—1 think this appeal must 
succeed. Tbe appellant instituted a salt 
as against tbe respondent to have a revenue 
sale set aside and on tbe 29tb January, 
1921, he recovered a decree in the Court'of 
tbe Subordinate Judge of Patna setting 
aside tbe revenue sale. The appellant 
thereupon instituted proceedings in execu¬ 
tion for recovery of possession of the 
property sold and it is conceded that the 
application for execution was not made 
within six months after the date of tbe 
Civil Court decree. Tbe question which tbe 
Courts below bad to try was whether the 
execution was barred by limitation in view 
of the provisions of section 34 of Act XI of 
1859. Tbe Court of first instance came to 
the conclusion that the Civil Court having 
set aside the sale on tbe ground that the 
Revenue Court bad no jurisdiction to sell 
the property, section 34 did not apply and 
the appellant was entitled to maintain ex¬ 
ecution although the application was not 
made within six months after tbe date of 
tbe Civil Court decree. The learned Judge 
in the Court below has taken a different 
view and he has disojiesed tbe execution 
petition. 

Tbe Subordinate Judge in trying tbe 
original suit between tbe parties and giving 
a decree to the appellant said as follows: 
" The plaintiff examines one witness who 
proves that the notice was not served. 
He further produces two certified copies of 
tbe ledger showing that there was an excess 
of paynoent and that therefore tbe sale 
could not be held. Notices under section 4 
were also not served and tbe plaintiff did 
not get tiiDG to pay arrears. Ordered that 
the suit be decreed ex parte with costs with 
interest at 6 per cent per annum. Let the 
revenue sale he set aside and the plaintiff 
the delivered into possession. Tbe ezeou- 
ing Court of the first instance took the 
view that tbe decree of tbe Subordinate 
Judge in the original case was a decree not 
strictly annulling the revenue sale but 
vacating the revenue sale on the ground 
that there was no arrears and that con¬ 
sequently there was no authority in the 
Collector to put up tbe property to sale. 
As I read tbe judgment of the learned 
Judge io the Court below it in no way 
throws any doubt on the construction put 
upon tbe judgment by Mr. Gbalib Hasnain. 
It is urged in this Court on behalf of the 
respondeot that as a matter of faot tba 
Bale waa not set aside on the gronnd the 
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the eefcate was not in arrears, but on the 
ground that notices were not served in ao- 
oordanoe with law and that the learned 
Judge in the Oonrt below did not in fact 
accept the interpretation put on the judg¬ 
ment in the original case by Mr. Ghalib 
Hasnain. I am wholly unable to accept 
bhis contention. In my opinion the learned 
District Judge has not thrown any doubt 
on the construction placed upon the judg¬ 
ment in the original case by the learned 
Subordinate Judge dealing with the execu¬ 
tion petition. Nor do I think that the 
judgment pronounced in the original case 
U capable ol any other interpretation. It is 
urged before us that the plaint itself did not 
raise a oase that the estate was not m 
arrears. That mvy or may nob be so, bub 
undoubtedly evidence was placed before the 
learned Subordinate Judge that the estate 
was not in arrears and that there was an 
excess payment m\de by the plaintiff: and 
the learned Subordinate Judge undoubtedly 
accepted that oase and passed a decree m 
accordance with that finding In my 
opinion it is quite impossible for a Court 
ereouting the decree logo beyond the decree 
and to enquire whether the Court was 
entitled bo pass that decree in view of what 
was actually alleged by the plaintiff in the 
plaint. An executing Court is no doubt 
entitled to interpret a decree but is nob 
entitled to nronounce that the decree 
should not have been passed by the Court. 
In my opinion the decree that was Passed 
in? the original case was a decree which 
reoo^^oised authoritatively that there was 
no ».Ie at all and that tha Collector had no 
iuisdiobion whatever to put up the property 

^°That being so the question arises 
whether section 34 oonstitutes a bar to the 
maintainability of fcl-o cxscu^.ion petition 
having regard to the fact that the applioa 

tion was nob made within SIX months after 

the data of the sale. In rny opinion section 
34 applies only where a sale held under 
Act XI of 1859 is annulled by a final decree 
by a Civil Court : In other words where 
a suit is brought under the Prov'Siona of 
aeotion 33 of the Act and a Civil Court 
annuls the sale on any of the grounds 
mentioned in section 33 of the Act an 
execution petition must be presented wibU- 

In six months after the date of the 1 

but. where the s^it is not one under the 

orovisioDS of section 33 of Act XI of 1869 
tieotion 84 in my opinion has no operation 


whatever. There is a clear distinction 
between a case where a sale is annulled and 
a case where the Court authoritatively 
recognizes that there was no sale at all, and 
consequently disregards it and proceeds to 
give a decree for possession to the plaintiff. 
Where the sale is authorised, but there is 
a direct violation of the statutory provision 
in oonduoting the sale, the suit must be 
one for annulment of the sale, and the 
Court has complete power to set aside the 
sale, provided the requirements o( sootion 
33 are complied with. But where the sale 
is nob authorised, there is in law uo sale, 

and, there being nothing to annul, all that 

the Civil Court does, is to recognise that 
there is no sale and to pass a decree for 
possession in favour of the plaintiff. I 
have no doubt whatever that section 33 
applies to a case where the sale is author¬ 
ised, but is attended with some illegality 
or irregularity aod section 33 afforus a 
complete protection to such sales, although 

they have been attended with illegality or 

irregularity, unless the conditions cpeoifiad 
in section 33 are fulfilled and the procedure 
indicated in that section is adopted. But 
where there is no authority whatever for 
the sale, section 33 has no operation and 
the Court, in dealing with a oaao where 
there is an entire absence of jurisdiobion m 
the Collector bo put up the property to 
sale does not annul the sale but recognises 
authoritatively that there was no sale at 
all. Ill my opinion where the estate is 
not in arrears there is no authority in the 
Collector to put up the estate for sale and 
a Civil Court has complete power bo recog¬ 
nise authoritatively that there was no 
power in the Oolloobor to put up the pro¬ 
perty to sale and to hold that there was in 
fact DO sale at all. That in my opinion was 

the decree pronounced in the original case 
brought by the appellant against the 
respondent. That being so section 34 in 

my opinion does not apply. 

There are numerous oases on the point; 
but it will be sufficient to refer to two cases 
to whioh, I notice the learned Subordinate 
Judge refers. In tbe case of ^9'^ 
Smgh V. Bunsidhar Singh (1). 'b 

held thataBuib to ri859 on 

oorting to be under Aot XI of 1859, on 

?he gronnd that no arrears of revenue was 

due Ly be brought in the Oiv.l Court ev» 

if suoh ground has not boon speoieed in an 
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appeal to the Oommissioner. Now it is 
important to remember that a Civil Gonrt 
has no power to set aside a sale under 
section 33 of Act XI of 1859 unless 
the ground, upon wbiob the sale is 
attacked has been declared and specified 
in an appeal made to the Commissioner 
under section 2 of the Act of 1868. It 
follows, thereforOt that if a suit to set aside 
a sale on the ground that no arrears of 
revenue was dne, is to be regarded as a suit 
under section 33 of Act XI of 1859, the 
fact that the actual ground was not 
declared and specified in an appeal to the 
Commissioner would constitute a complete 
bar to the maintainability of such a suit. 
In my opinion the decision of Harkhu 
Singh V. Bunshidhar Singh (1) is an author¬ 
ity for the view that a suit to set aside a 
sale on the ground that no arrears of revenue 
was due is not a suit under section 33 of 
Act XI of 1859. The only other 

case to which I need refer is the case 
of \Balkisen Dot v. Simson (2). It was 
held in that case that there is no 

iurisdiotion in the Collector to put up an 
estate for sale where that estate is not in 
arrears. In that particular case it was also 
held that a Civil Court has jurisdiction 
to entertain the objection to the sale 
although the point had not baen considered 
and disposed of by the Commissioner and 
that section 33 of Act XI of 1859 is no bar 
to such asoit. In dealing with the question 
the Judicial Committee pointed out that 
the enactments of 1859 and of 1868 were 
intended to apply to oases in wbiob, if the 
irregularity or illegality of the sale pro¬ 
ceedings alleged by the objector be nega¬ 
tived, the sale will remain valid. They 
further pointed out that where the estate 
is* not in arrears at all, there was no 
iurisdiotion whatever in the Collector 
to sell the property and held that 
the whole prooeedings of the Collector 
wore beyond his jariadiotion and were not 
entitled to the protection given him by the 
Act in oases were the sale is authorised, 
although ic may be attended with some 
irregnlarity or illegality. A distinction is 
clearly drawn in the judgment of the 
Judicial Committee between a case where 
the sale is authorised but is attended with 
some irregularity or illegality and a case 
where the sale is not authorised at all. In 
my opinion all these decisions establish 

(3) (1898) 96 Oal.888(P.a). 


oonolusively that where there is no juris¬ 
diction in the Collector to put up a property 
to sale, the sale cannot be regarded as a 
sale under Act XI of 1859. Section 34^ 
only applies where the sale is held under 
Act XI of 1859 and is annulled by a final 
decree of the Civil Court. 

Id my opinion the view which was taken 
in this case by the learned Subordinate 
Judge was right. I would allow thie- 
appeai set aside the order of the learned 
Judge in the Court below and restore the 
order of the learned Subordinate Judge. 
It follows that execution must proceed. 

The appellant is entitled to bis costs 
throughout. 

Hoss, J.I agree. 

Appeal allowed. 
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Das, j. 

Bam Kishun Singh and others —Peti¬ 
tioners 


V. 


Damodar Proshad and others —Opposite 
Parties. 

Civ. Bev. Nos. 172 and 219 of 1923* 
decided on 30tb July, 1923, from a decision 
of the Addl. Sub-Judge, Monghyr, dated 
18ch April. 1923. 

{9) Civ. Pro. Ooie, 8, llS^^An trrontouB order 
holding applicant to be not enlitUd to apply under 
O. 31, r. 100, is revisable. 

Aq errooeoue order based on misoonslruotioD of 
tbs provisions of the law boldiog that (be applicant 
oannot apply under r, 100 of 0- 31 is a refusal to 
exeroise jorisdiotion and is revisable. 

(b) Civ, pro. Cede, O. 21, r. Sd^Quesium of 
benami cannot ba gone into under r. 68 or r. JOO^ 
Civ. Pro. Code, 8, 100, 

A question of benami cannot be gone into in a 
proceeding under 0.31, r. 63 or r. 100 and ao order 
based on purely epeoulative reasons is wrong. 

(o) Cio. Pro, Code, 0. 21, r. lOl —joint auction^ 
purchaser tn poMssjton can apply under r, 100, 

A person who was the auction-parohaser and 
who was in joint possession of the property owns 
the property on hts own aooiunt and oan apply 
under r. 100. (17 Bom. 718, DiiS.\ 18 C.W N. 696^ 
Foil.) 

(d) Civ. Pro. Code. S. /J5—Scope, 

Where the deoision of the Oonct is the very basiA 
and foundation of the jorisdiotion in its limited 
sense as distinguished from the powers it has got 
held, that the OMaaoomes within the aoope of 

A. B. Mukherji and Shioesvar Dayal — 
for Petitioners. 

S. N. Bou —for Oppofllfto^ 


19M 


BAMAHAND V. BAJIT JHA (Kulwant Sahay. J.) 


507 


, Das, J,Thefaofcs are etated ia the 
order passed by the Oourt below and it is 
nnneoeasary to recapitulate them. The 
learned Subordinate Judge has found that 
the applioants in Oivil Revision No. 172 of 
1923 being joint with their respective father 
and uncle, who were the judgment-debtors 
in the mortgage suit, cannot be said to have 
been in possession of the disputed lands 
or a portion thereof on their own account 
within the meaning of Order 21, rule 101 
of the Code and the learned Subordinate 
Judge relies upon the case of Cooverji 
Birji V. Dewsay Bhoja (1). The learned 
Subordinate Judge has also found that 
the applicant in Oivil Revision No. 219 
of 1923 is the Farjidar of Kali Prasbad. 
another of the judgment-debtors in the 
mortgage action and that ho cannot be said 
to bo in possession of the disputed lands on 
his own account. In this view the learned 
Subordinate Judge has dismissed their 
applications under Order 21, rule 100. 

I will first consider the case of Ram- 
kishuQ and Sital Prasad, the applicants in 
Oivil Revision No. 172 of 1923. The case 
of Gooverji Hirji v. Dewsay Bhoja (1) was 
considered by the Calcutta High Court in 
the case of Badha Gobindo Misra v. Raghu 
BathMisra (2K Their Lordships of the 
Calcutta High Court did not agree with the 
view of the Bombay High Court in so far 
as that Court laid down that a person who 
is in joint possession is not in possession on 
his own account. I entirely agree with the 
view which has been taken by the Calcutta 
High Oourt in the case to which I have 
referred. It must follow, therefore, that 
the applioants were in possession on their 
own account and were entitled to maintain 
an application under Order 21, rule 100 of 

the Code. , r,. t» • • 

The question raised in Civil Revision 
No. 219 of 1923 is whether the learned 
Subordinate Judge was entitled to consider 
the question of benami in an application 
under Order 21. rule 100. It has been held 
in a series of oases that in a claim case aris¬ 
ing under Order 21, rule 68. the Oourt ia nob 
entitled to go into the question of benami. 
The finding of the learned Subordinate Judge 
in this case that the applicant was the 
benamidar of Kali Prosad ia based on 
reasons which are entirely speculative. In 
my opinion the learned Subordinate Judge 


was not entitled to go into the question of 
benami in order to determine whether the 
applicant was in possession of the disputed 
property in his own right. 

Ife was ooDtended before ub that Ibe 
learned Subordinate Judge had complete 
juriediotioD to decide the cases in the way 
in which be has done and that we ought 
nob to interfere with his decision in revision 
under seoUon 115 of the Code of Civil Pro¬ 
cedure It has however been held by this 
Court that where the decision of the Court 
19 the very basis and foundation of juriadio* 
tioD in its liooited seoBe, a8 disbiDguiabed 
from powers, it at once comes within the 
purview of section 115 of the Code. See Mt. 
Dhanioaiiti Kuer V. Sheo Shankar 'y * 

The learned Subordinate Judge held 
by a misconstruction of the provisions of 
law that the petitioners were not entitled 
to maintain an application under Order 21, 
rule 100 of the Code. The decision of the 
learned Subordinate Judge is the very basis 
and foundation of jurisdiction. In my 
opinion it is open to us under section llo 
of the Code to say that he declined a juris- 
diction which was vested in him by law, by 
misconstruing the provisions of the Code. 

I would accordingly set aside the orders 
passed by the Court below and allow the 
applications which were made by these 
petitioners to the Oourt below. There will 

be no order for costs. . 

Order set aside. 


1 


1) (1898117 Bom. 718. 

;9) (1011) 10 O.W.N. 696. 


(3) (i9l9) 4 340. 
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Kulwant Sahay, j. 

Bamanand and another —Petitioners 

V. 

Basil Jha and another -Opposite Parties. 

Civ. Rev. No. 228 of 1923, decided on 
13bh August, 1923, against the Order of 
the Addl. Sub-Judge, Bhagalpore. dated 

28th February, 1923. 

Civ. Pro. Code, 0 . tl. r. 98-Omission to give 
notice, effect of. 

Omiasioo lo give notioe to the Ugel 
lives ol ths aeoeesed /Jja. 

where the deotes-holder died 
auction eele. elthough the Pvovje.“n 
Bubatitntion of patties do not app y 
prooeedingSe 

Jagannaik Proiad—iot Petitioners. 

Kulwant Sahay. J “u 

ostioD in reyiBion by the deotee-hoiaera- 
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auction-purchasers inviting this Court to 
revise the order of the Additional Subor¬ 
dinate Judge of Bhagalpore whereby he 
B 0 fc aside the order of the Munsif of 
Madbipura and set aside the auction-sale. 
The facts are shortly these : Raja Kalanand 
Sinhaand R.ja Kirtyanand Smha of BaDaili 
obtained a rent decree against the opoosite- 
narty on the 14th January. 1916. On the 
let June. 1918. application was made for 
execution of this decree and after service of 
the usual notices the holding was sold on 
the 5th September. 1918. and purchased 
bv the decree-holders themseWes. Toe 
Bale was oeofirmed oq the 2let November, 
1918, and on the iSth November. 19:^0, 
about two years after the cooBrmation 
of the aJa an application was made 
by the judgment-debtors for setting aside 
the sale under the provisions of Order 21, 
rule 90 of the Code of Civil Procedure. 
The Munsif dismissed the application by 
his order, dated the 4th August. 1921, 
apparently on the ground that the applica¬ 
tion was barred by limitation without 
deciding the 0 1.96 on merits. The judgment- 
debtors went in appeal against this order 
to the District Judge who set aside the 
order of tho Munsif and remanded the case 
(or trial on merits. Before the case was 
heard on remand, one of the decree-holders 
Haja Kalanand Sinha died on the 22nd 
September, 1922. Thereupon on the 7th 
November, 1922, the judgment-debtors filed 
an application for substitution of his two 
sons Kumar P-trmauaod Sioha and Kumar 
Krishnanand Sinha, as his heirs. Kumar 
Krishnanaud S'nha was a minor and is 
still a minor. No notice appears to have 
been served upon the two sons of Raja 
Kalanand Sioha and no guardian was 
appointed for the minor son Kumar Krishna- 
nand Sinha. Notice appears to have been 
served on Awadb Bihari Sioha, who was 
the manager under a power of attorney 
executed in bis favour by the late decree- 
holder, Raja Kalanand Sinha. At the 
time of the hearing objection was taken by 
the other deoreo-bolder, Raja Kirtyacand 
Sinha, that the application for setting aside 
the sale could not proceed in the absence of 
the heirs of the other decree-holder, Raja 
Kalanand Sinha, and that no notice had 
been properly served on the heirs and no 
guardian had been appointed for the minor 
heir. The learned Munsif gave effect to 
this objection and, although be found upon 
■ the merits that the sale ought to be set 


aside on account of irregularities in the 
conduct of the sale and inadequacy of priM 
caused thereby, yet he rejected the 
application on the ground that the heirs oi 
Raja Kalanand Sinha had not been 
regularly brought on record and bad not 

been served with notices. 

Against this order the judment-debtors 
went on appeal to the Diaferiot Judge. The 
appeal was ultimately heard by the learned 
Additional Subordinate Judge, and he held 
that the provisions in the Code of Civil 
Procedure as to substitution did not apply 
to execution proceedings and that, at any 
rate, service upon Awadh Bihari Sinha. 
the manager of the late Raja Kalanand 
Sinha, was a good service uoon bis heirs. 
He accordingly set aside the order of the 
Munsif and allowed the application of the 
judgment-debtors and set aside the sale. 

The decree-holders have applied to this 
Court for revision of this order of the learned 
Additional Subordinate Judge. The first 
point taken by the learned Vi-kil for the 
petitioners is, that the learned Subordinate 
Judge has acted illegally in the exercise of 
his jurisdiction inasmuch as he has made 
an order setting aside a sale without gwng 
notice to all persons affected by his order. 
The objection is, in my opinion, well 
founded and ought to prevail. 

The learned Additional Subordinate 
Judge relies on the cases of Joge^idraOhaji~ 
dra Roy v. Syam Das (1) and Jagat ThrtW 
Disi V. Rakhal Chandra Tewary (2). 

Those two oases have no bearing on the 
faoU of the nresent case In the 
JoQcndra Chandra Roy v. Syarn Das 11/ 
the appeal related to an order rejecting the 
objections of the judgment-debtor to the 
execution proceedings under section 244 
of the Code of 1882. The point that was 
raised before their Lordships in that 
was that upon the death of one of the 
judgacent-oroditors an application for sub* 
stibutioD ought to have been made to t e 
Original Side of the High Court of Calcutta 
which had passed the decree and that in 
the absence of an order from that court, the 
District Court to which the decree has been 
transferred for execution had no authority 
to proceed with the execution at the instance 
of the other judgmenb oreditors, one of 
whom had obtained by survivorship thO 
interest of the deceased creditor. Their 


(1) (1907) 36 0»1. 643. 

(9) (1909) U O.W.M. 769. 
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LordBhipB hold that on an examination of 
the provisiona of the Code it waa obvious 
that there was no foundation’ for this 
oontentioD. They held that the Code of 
own Procedure did not expressly provide 
for an application forsubatitution under the 
oiroumstanoes of that case. Their Lordships 

observed that there was no provision which 
rendered necessary the actual substitution 
of the name of the legal representa¬ 
tive for the validity of the proceedings 
in execution. Section 232 of the Code 
of 1882 merely required that the legal 
ropresentative should apply for execution 
of the decree and that his name should 
be brought on record. This provision 
was substantially oompHed with in that 

case. .. 

The facts of the present case are quite 

different. Hera we are dealing with an 
application by the judgment-debtor for 
setting aside a sale under 0. 21. r. 90, 
and under O. 21. r. 92. clause (2) it is 
provided that no order shall be made set- 
(ing aside a sale unless notice of the applica¬ 
tion has been given to all persons affected 
thereby. There can be no doubt that the 
heirs of Raja Kalanand Sinha are affected 
by the order setting aside the sale and 
under the express provision of the proviso 
to clause (2) of r. 92. O. 21. no order 
Betting aside the sale can be made m their 

absence. ^ ^ 

Similarly, the case of Jagat Tarim Dan 

V. Bakhal Chadra Tetoary (2) has no ap¬ 
plication to the facts of the present case. 

Therefore the order setting aside the sale 
in the absence of the heirs of Raja Kala- 
oand Sinha must be set aside. 

The next point urged by the learned 
Vakil on behalf of the petitioners is that 
the learned Additional Subordinate Judge 
was wrong in holding that service of notice 
on the mauig^^r Awadh Bihari Sinha was 
good service as at^aiust the boirs of the 
deceased decree-holder. The learned Suoor- 
dioate Judge has for this purpose relied 
on the provisiona of 0. 5, r. 14 of the 
Code of Civil Procedure. This rule pro¬ 
vides tha^, where in a suit to obtain relief 
respecting, or compensation for wrong to, 
immoveuble properly, service cannot be 
made on the defendant in person, and tbe 
defendant has no agent empowered to 
accept tbe service, it may be made on any 
agent of the defendant in obarge of the 
property. It has been argued that this 
' zule has absolutely no application to the 
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facts of the present case. In the first plao 
the present proceeding is not a suit to ob¬ 
tain relief respecting, or compensation for 
wrong to, immoveable property ; in the 
second place, it has not been shown that 
no service could be effected on tbe defend' 
ant in person or that the defendant had no 
agent empowered to accept the service, and, 
in the third place, it has not been shown that 
Awadh Bihari upon whom the service is 
said to have been made was an agent of 
the defendant in charge of the propetty. He 
was the manager of the late decree-holder 
and there is nothing to show that Awadh 
Bihari Sinha was an accredited manager of 
tbe heirs of Raja Kalanand Sinha. I am, 
therefore, of opinion that the learned Addi 
tional Subordinate Judge was wrong in 
holding that the service upon Awadh Bihari 
Sinha was a good service so far as the heirs 
of Kalanand Sinha are concerned. More¬ 
over, tbe learned Subordinate Judge has 
overlooked tbe fact that one of the heirs. 
Kumar Krishnanand Sinha, is still a minor 
and that no guardian was appointed for 
him. Even if the service be held to he 
a good service so far as Kumar Krishnanand 
Sinha is oonoerned, his position is the same 
as if he was not joined in the application, 
inasmuch as no guardian was appointed to 
act for him in the present proceeding. On 
these grounds the order of the laarned 
Subordinate Judge must be set aside. 

The question then is as to whether the 
order of the learned Mun^if should be cou- 
firmed. In my opinion, having regard to 
the fi idings of thele»ri ed Munsif that the 
sale was had on account of irragularitias 
in the execution prooeeling and inadequacy 
of price, tho case should ga back to the 
Munsif for disposal according to law after 
appointing a guardian for Kumar Krisn^a- 
Dund Sinha and serving the proper notices 
on the heira of Riji Kilanand S:nb&. 

Tuoru vill bo no order for costs. 

Case remanded. 
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KUlW.ANX SillAY, J. 

Bhuhn /iaui—Sdcoud Party- Petitioner 

V. 

Kum-'ri R.ii and otfer,-First Party 
Respondents. 

Or. Rev. 427 of 1923 , decided on 3rd 
August. 1923. from the decision of the Sub- 
Magistrate, Gopalgunj. 
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(a) Crim. Prt. Code, S. 145-Magistrate nnd 
lake further evidence if evidence on record sales^s 
him as to the partp in actual possession. 

The Magistrate may take further evidenoe if he 
thicks it oeoeBsary to do eo. But if oo the evidenoe 
produced he is satisfied ae to who ie the party in 
actual posseEsionhe need not take further eyidenoe. 

(bi Crim. Pro. Code. 8. 145 ~MgUiraU's jurisdic¬ 
tion. 

An order based upon a written atatemeot of one 
of the parties supported by bis own evidonoe ie not 
without lurisdiotioD, not ie it without juriadiotion 
mereiy because ihe Magistrate does not accept tbe 
decision in a preyiooa case of rioting as to 
poseessslon. 

(o) Crim. Pro. Code, S. 145—Civil or Criminal 
Court's decision is not necessarily conciustw. 

The decision of a civil or oriminal Courts is not 
oonolusively binding npon the Magistrate. No 
hard and fast rule oan be laid down in this respect. 

G. 0. Pal~toT Petitioner. 

Kulwant Sahay, J.The petitioner 
was one of tbe second party in a proceed¬ 
ing under section 145, Oriminal Procedure 
Code. Tbe dispute related to the possession 
of 8 bigbas. 19 katahs, 4 dburs of land in 
village Pakri Sham. This piece of Und 
originally formed tbe bolding of one Moti 
Koiri who died leaving a widow Mt. 
Parbatia and two daughters Mt. Baudhi 
and Mt. Dimini. Mt. Domini died leaving 
a son Jadu. After the death of Moti Koiri 
and bis widow, the holding came into tbe 
possession of Mt. Baudhi. It is alleged 
that Mt. Baudhi made a gift of this hold¬ 
ing to her sister’s son Jada and to her 
own minor daughter Mt. Maraobia by a 
deed of gift, dated the 12th March 1920. 
The first party claim possession under 
a usufructuary mortgage, dated the lOtb 
November, 1921, executed in their favour 
by Jadu and tbe second party claim 
possession under a usufructuary mortgage 
executed in their favour in respect of 
the same land by Mt. Baudhi in Decem¬ 
ber 1921, which deed was registers! on 
3rd January, 1922. The proceeding was 
initiated oo a report submitted by the Sub- 
Inspector of Police to the effect that there 
was an apprehension of immediate breach 
of the peace relating to the possession 
of the holdiog in dispute. On the 27th 
October, 1922, the Magistrate made an 
order for drawing up proceedings under 
section 145 and for attachment of tbe land 
in dispute. After tbe proceeding bad been 
started a Criminal case of rioting cropped 
oPiin which some of the second party were 
aoonsed by the first party of carrying away 


certain crops grown on a portion of tbe 
land in dispute by the first party. This 
ease was disposed of sometime in Marob, 
1923, and resulted in an acquittal of tbe ac¬ 
cused persons. Tbe proceeding under section 
145 was kept in abeyance till the deoision 
of the rioting ease and was taken up again 
after the disposal of that rioting case. The 
learned Sub-divisional Magistrate ofGopal- 
ganj who tried the ease under section 146 
has held that tbe first party are in posses¬ 
sion and be has declared that tbeir posses¬ 
sion will be maintained until they are 
evicted therefrom in due course of law. The 
second party has come up to this Court in 
Revision against this order and the points 
taken by tbeir learned Vakil are : first, 
that tbe learned Sub-divisional Magistrate 
has not considered the evidence adduced 
by the second party; secondly, that the 
written statement filed by Mt. Baudhi 
could not be used as evidence in 
tbe case; and thirdly, tb it if the evid¬ 
ence adduced by thb parties before tbe 
learned Magistrate was not satisfactory, he 
ought to have taken further evidence in 
order to come to a satisfactory finding on 
tbe question of possession. 

It appears that tbe first party examined 
two witnesses and tbe second party ex¬ 
amined one witness and both parties filed 
some doouments. Tbe learned Magistrate 
refers to tbe documents produced by tbe 
second party and be refers to the judgmenl 
of the rioting case referred to above and tbak 
of another rioting case which, was disposed 
of some time in tbe year 1922 and he says 
that the position taken up by the parties id 
these rioting oases has an important bearing 
in tbe case. He oonsiders tbe fact that in. 
tbe rioting ease of 1923 tbe second party 
had filed a written statement to the effect 
that the land in dispute bad all along been 
in the possession of Mt. Baudhi, and 
she used to give them half the crop of the 
land in lieu of interest for tbe money 
advanced by them. Oo the 15th May, 1923, 
the second party filed a petition in tbe Court 
below wherein they abated that having 
regard io tbe result of the two rioting oases 
referred to above the present proceedings 
ought to be dropped, and they further 
stated that Mt. Baudhi was a necessary 
party to she present proceedings.) 
Baudhi was thereupon made a party and 
on the 31at May, 1923, she filed a petitiop 
saying that she was not in possession and 
the first parly were la poaiesiioo. Sfie 
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thereupon examined by the learned c 
llegistrate and she reiterated the statement ( 
<made by her in the petition and stated that t 
-the statement was made by her voluntarily, e 
TJhe learned Magistrate has considered all t 
-thrae laots and has come to the finding 
■that the first party are m possession of 1 
the land in dispute. No doubt ha does not 1 
refer to the findings arrived at in the pre- 
^ons rioting oases, but it cannot be said 
that the learned Magistrate has not taken 
the whole of the evidence into hia consi¬ 
deration, and that he has not taken the 
iudgments in the two rioting oases into 
consideration. Besides the iudgments in 
the two rioting oases and the usufruotu- 
-ary mortgage bond executed by Mt. 
Baudbi, there was no other document 
prodnced by the second party. It is admit¬ 
ted that the one witness examined by the 
eeoond party was merely a formal witness 
^ho was called to prove certain documents. 
Mr Gour Chandra Pal for the petitioner 
farther contends that the question of 
possession had been already decided m the 
rioting oases and the learned Magistrate 
•was bound to respect the said decisions and 
that he has acted without jurisdiction in 
not doing so. He relies on the decisions 
the Special Bench in the case of 
Parmeshwar Singh v. Kailaspatt (1). It is 
Minted out by Mr. Abani Bhusan Mukhar- 
ii for the opposite party that the question 
of possession was gone into incidentally in 
those oases and the finding was that 
Mt. Bandi was in possession. When 
Mt. Bandbi comes and states that 
ebe is not in possession the learned Magis¬ 
trate was not bound to foUow.the decisions 
in the rioting oases. As has been laid down 
in the same Special Bench case it is not 
always incumbent upon the Magistrate to 
give effect to the decision of a civil or 
orlminal Court, and no hard and fast rule 
can be laid down in this respect. Having 
" regard to the oironmstanoes of the present 
ease, it cannot bo said that the Magistrate 
acted without jurisdiction in not accepting 
the decision as to possession in the noting 
oases. The first ooctenbion of the learned 
Vakil for petitioner must therefore be 
overruled. 

As regards the second oontertion. the 
learned Magistrate was entitled to consider 
the written statement filed by Mt. 
Bandbi. Her written stateme nt was more- 

(I) (1917) 1 P.I 1 .J. 386; 


over supported by her own evidence in 
Court and there is no ground for the con¬ 
tention that the learned Magistrate has 
acted without jurisdiction in relying upon 
the statement of Mt. Baudbi. 

As regards the third contention, it is to 
be noted that it was in the disoreticn of 
the Magistrate to take iurther evidence, if 
he thought it necessary to do so. If he 
was satisfied upon the evidenoe produced 
in the cate that the first party were in 
actual possession of the land, it was nob 
necessary for him to take further evidence. 
On the whole, although the judgment of 
the learned Magistrate is not as satisfactory 
as it ought to have been, yet I cannot say 
that the final order made by him is without 
jurisdiotion. This application must there¬ 
fore be dismissed. 

Application dismissed. 
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Miller, o.j. and Mullick, j. 

Kesheo Prsad Sinflk—Appellant 

V. 

Bhagwat Saran Pawdtf—Eespondent. 

L. P. A. No. 31 of 1923, decided on 16fch 
August, 1923, against the Judgment of 
Das. J.. in S. A. No. 911 of 1920. 

(a) Bengal Tenancy Act. 8. 109~Decision under 

s. los. 

A subeeqaent civil Boii based on the qcestion of 
reduction of area will be barred under 8. 109 when 
the qoeetioD of area is ooostruotively a matter of 
procedure detenniniog the question under 8* lOo- 

(b) Bengal Tenancy Act, 8. 105 — Sttikn^nt 
afficer may ccnsirueiwely decide the area of the 
holding. 

The queebiOD of the area of the holding is oooflttuc- 
tivelv a matter for the determinaiion in prooeedingi 
foe aaseBGmeot'of fair rent. 8. 106-A. 

Settlement Officer to raiae an ipsue about the area 
of the holding but he need not frame a direct iflStte 

on the point. 

(0) Bengal Tenancy Act, S. 58-Diminution cf 
area alone will justify dininut^on tn rent. 

Without diminution of area since the 
asacsament of rent there can be no abatement of 
tent, the standard of measurement remaining an- 

ohanged. 

N. N. Sinha —for Appellant. 

S. N. Boy—(or Beepondent. 

Utllliok, J.The plaintiff alle^ that 
be took Bottloment of 3 bigbas 8 kstbae and 
16 dhurs of land from Government at a rate 
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of Ks. S per bigba and that he has acquired 
oooupanoy rights therein. The proprietary 
rights in the land were subsequently sold 
by Government to the defendanj: the 
Maharaja of Dmnraon who is now the 
plaintiS’s landlord. 

At the last cadastral survey the area of 
the bolding was entered in the record of 
rights as 2 bighas 3 kathas and 4 dhurs. 
Thereafter an application was made under 
section 105 of the Bengal Tenancy Act by 
the landlord for the settlement of fair and 
equitable rents in the Mouza with the 
result that the Settleoaent 0£Boer raised the 
plaintifi’s rent as recorded in the record of 
rights from Bs. 15-16 to Rs, 17-13-9. 

The present suit is brought under sec¬ 
tion 52 of the Bengal Tenancy Act for abate¬ 
ment of rent on the ground that there has 
been a diminution of area from 3 bighas 

3 hatbaa 16 dhurs to 2 bighas 3 kathas 

4 dhurs. The Munsif decreed the suit and 
allowed an abatement of Rs. 5-12-4 per 
annum. That decision was affirmed by 
the District Judge in appeal and also by a 
learned Judge of this Court in second 
appeal. The present Letters Patent Appeal 
is preferred by the landlord. 

The learned Judge of this Court finding 
that the District Judge had committed au 
error of procedure in relying only upon the 
pleadings lor the purpose of coming to a 
decision on the question whether the 
original settlement made with the plaintiff 
was for a consolidated rental of Rs. 15 15 
irresnective ol the area held or at a rental 
of Rs- 5 •per bigba on the area aotuaUy held, 
heard the second appeal before him as a 
first appeal and ezbmined the evidecca 
himself, and be came to the conclusion 
that the land was settled with the plaintiff 
at the rate of Rs. 5-per bigha. 

In my opioiou it is not necessary for our 
preset t purposes to follow the procedure of 
the learned Judge and to es'^mine the 
oorroctness of the learned Judge's boding, 
for the plaintiff must fail upou a question 
of law. 

In order to succeed in his suit the 
plaintiff rmi«t show that he was !'«yinR a 
rent of Rs 17-13 9 upon 3 bighas 3 kithas 
16 dhurs and that the land now in 
his possession aooordiog to the eamo 
standard of measurement is 2 bighas 
3 kathas and 4 dhurs. Now there is 
no finding that there has been any 
diminution of area since the Settlemeut 
Officer settled a fair rent for the bolding. 


The learned District Judge does find that 
the standard of measaremenb at the 
inception of the tenaboy was the same ae- 
that in the cadastral survey, bub this 
direotly in conflict with the fioding of th»- 
Assistant Settlement Officer who finds tbsA 
the standard was a pole of 5} cubits in the 
cadastral survey aud 5 cubits at the 
inception of the teuanoy. The record of 
rights shows 2 bighas 3 kathas 4 dhurs ae 
the area of the holding and from the 
Assistant Settlement Officer’s judgment it 
would seem that in bis opinion there had 
been no change in the quantity of laud held 
by the plaintiff and that the difference was 
due to a difference in the two standards of 
measurement. It does not appear that iB- 
the Courts below regard has been paid to 
the necessity for finding what was the area 
in respect of which the Settlement Officer 
made bis assessment. 

The next point is that section 109 is a bar 
to the present suit. Section 105 requires 
the Revenue Officer to assess a fair rent 
upon the area actually held by the teoanti 
and section 105 (A) empowers him, either 
at the instance of the parties or of his own 
motion, to raise certain issues regarding 
the area and other matters. 

Id order to assess a fair rent upon » 
holding it ie necessary for the Settlemeot 
Officer to ascertaiu what is the area held 
and for this purpose be may either accept 
the area entered in the record of rights 
or alter it after taking evidence. In tbB 
present case the Settlement Officer 
did nob disturb the entry in the record 
of rights as the area, and the guestioB 
is whether .the determination of the 
area is a matter which has already been 
the subject of an application made in the 
suit instituted or proceedings ttken before 
the Settlement Officer under sacriou 105. 
In my opinion the aostvor is iu the aflir- 
mative. It is not necessary that a direct 
issue should have been raised as torhe area 
of the holding. If it was impo^>ible for the 
Settlement Officer to assess a fair rent io 
respect of the lanl held by the tonaut 
without ascertaining the quanti‘-y, then the 
question of area whs one of the matters 
which was the subject of the procee liogS 
under section 105, In my opinion there¬ 
fore the question of area oannoc be agaiff 
raised in the present civil suit. 

It is oontended that there can be do 
application of the rule of res judicata by 
analogy, and reliance is placed upon Nawak^ 
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Bahadur of Murchidabad v. Ahmad Hus- 
sain (l) and Apurba Krishna Boy v. Shyam 
Gh. Paramanik (2). In my opinion these 
oases have no applioafcion to the facts 
before ns. There is no question at al! of 
applying the rules of res judicata by 
analogy. The sole point is whether sec¬ 
tion 109 of the Bengal Tenancy Act. which 
is couched in very wide language, covers 
the present case. It is contended by the 
respondent that in the present case the 
Assistant Settlement Ofi&cer never applied 
his mind to the question of area and that 
he was only considering whether any en¬ 
hancement could be allowed on the ground 
of a rise in prices upon the rental entered 
in the record of rights, vis-. Rs. 15-15. It 
is urged that a decision on a point which 
was never raised is it not res judicata 
merely because it might have been raised. 
It is difficult to see how the landlord could 
have raised the point as his case was that 
there bad been no change in the area. 

The tenant certainly would not have 
raised it if he thought that his area had 
diminished from 3 bigbas 3 kathas 16 dhurs 
to 2 bighas 3 kathas 4 dhurs. But whether 
the tenant or the landlord raised it or not, 
it was the duty of the Assistant Settlement 
Officer to raise it in order to assess the 
rent. The contention that the Assistant 
Settlement Officer merely considered how 
many annas per rupee were to be allowed 
as enhancement on the ground of rise in 
prices and that he did not consider the 
question of area et all implies that the 
Assistant Settlement Officer neglected to 
perform his duty, and it cannot be accepted 
without proof. It may be that every entry 
in a record of rights need not be the snbjeol 
of a proceeding under section 105, and that 
in respect of some matters a subsequent 
suit tither under section 106 of the Bengal 
Tenancy Act before a ReveoueOfficer or an 
( ordinary title suit before a Civil Court would 
not be barred. It is not tecessary for our 
purpose to tzamine that question. It is 
euffioient to say that in the present case 
it has not been shown that there has been 
any diminution in the area on which rent 
was last assessed and that no suit for 
abatement can lie. The appeal therefore, 
decreed with costs to the appellant in all 
Oonrts. 

Dawsoa Miller, 0 J I agree. 

Appeal allotoed. 

til (l9tT( 41 Oal. 788. 

(9) (1990) 94 O.W.M. 998. 
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Bdcknill, j. 

Bishun Dayal Singh and others —Peti¬ 
tioners. 

Jaydisk Narayan Singh and others — 
Opposite Party. 

Civil Rev. Nos. 172 to 174 of 1922, 
decided on 28th November, 1922, against 
the order of Munsif of Barb, dated 20th 
February, 1922. 

Bengal Tenancy Act S. 17S [3)-Co-sharer pur¬ 
chaser of non-iransferabU holding cannot deposit 
rent decree amount under Ctvif. Pro. Cede, 0- 31, 
r. 89. 

A puicbaeet uedet a money deofee of a non- 
transferable holding cannot invoke the provisiooe 
of 8. 170 (3) in his aid and bae therefore no locM 
standi to pay the money of the rent decree of his 
own oo-sharers though he himself was a iraotional 
landlord. [P. 515, C. !•} 

Siva Nandan Bay—for Petitioners. 

S. M. MuUick and Jalgovind Prosad 
SiTtgh—for Opposite Party. 

Bucknill, J. :—This was an application 
in Civil Revisional Jurisdiction made by 
certain petitioners asking that an order 
passed by the Munsif of Barb on the 20th 
February, 1922, should be set aside. (Thera 
are two other cases Nos. 173 and 174 of 
1922 which are analogous and my present 
decision is therefore applicable also to 
them). 

The facts are very short. The applicants 
are co-sbarer landlords in certain mouzah, 
some of the respondents are also oo sharers, 
others tenantry. The petitioners brought 
a suit against the respondent tenantry for 
their share of arrears of rent for the years 
1321-1324 Fs., obtained a money decree, 
put the holding up for sale and bought it. 

The opposite party landlords subsequently 
brought a suit for their share, also obtained 
a decree (but a rent decree) and sought 
to sell the holding. The petitioners depo¬ 
sited the decretal amount in court under 
section 170, clause 3 of the Bengal 
Tenancy Act bat the landlords opposite 
party objected and applied for the release 
of the holding on the lltb February, 
1922. after the sale proclamation had 
been issued fixing February 20Dh for the 
sale. The Munsif upheld the objection and 
declared the deposit invaltc. Though not 
perhaps here very material it may be 
mentioned that, as a matter of fact, the sale 
proooeded and took place on February 22nd 
and the holdings were sold to third parties; 
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the 23rd March was fixed for the confirma¬ 
tion of the sale. The petitioners applied on 
Much 18:h to set aside the sales under 
Order 21. rule. 90: two of these applications 
were, however, dismissed for want of pro¬ 
secution on May 13. and the sales were 
confirmed. These last mentioned facts are 
deuosed to in an affidavit filed before me on 
24tb October on behalf of the opposite 

narbv landlords. . • a *. 

The Munsif gave a lengthy judgment. 

He held that as the holdings were not 
transferable by custom the applicants being 
pmchasers of entire holdings m money 
Lcrees had nob acquired even a voidable 
interest in the holdings on sale. He com¬ 
mented on certain decisions of the Oalou^ta 
High Court which appeared to uphold a 

contrary contention bub 
as bound by the decisions of the Fa«na 
High Court, notably in the case of Ma^raja 
Sir Bemeshxoar Singh Bahadur v. Baghu- 

nandanKhabasii). It 

the learned Vakil for the applicants that the 
provisions of sub section 3 of section 17U 
of the Bengal Tenancy Act were nob 
applicable at all in this case, firstly because 
he now alleged that the decree obtained by 
the opposite parly landlords was money 
and nob a rent decree, and secondly because 
the section cannot be applied when the 
contest is between oo-sharer landlords. 

The learned Vakil urges that it was a 
mouey-deoree because it would appear 
from the execution petition filed by the 
opposite party that there were two khatas 
to be sold. The learned Vakil for the 
opposite party objected to this point being 
taken as it had never been raised before 
and that it had throughout been maintained 
that the deposit was being made under 
the very provisions of the Act which the 
learned Vakil for the applicants was now 
wishing to discard. It was. however, 
argued for the applicants that if the decree 
was money decree the deposit could be 
made under the provisions of Order 21, 
rule 89 of the Civil Procedure Code. The 
learned Vakil for the respondent points 
out in answer to this that because two 
khatas were to bo sold it does not follow 
that the decree is nob a rent but a money 
decree as they may have and in this case 
did have a consolidated rent. 

With regard to the second point, namely, 
that the section could nob be applied when 


the confceafclay between co-eharer landlordSi 
the learned Vakil for the applicants 
referred to the case of Bipra Das Dey v- 
Bajaram Bannerjee (2) where it was held 
that section 170 of the Bengal Tenancy 
Act does not apply to a decree obtained 
by a co-sharer landlord for his share of rent 
in respect of two holdings and that therefore 
when the holdings are attached in execution 
of sooh a decree a claim under section 278 
of the Coda of Civil Procedure was maintain¬ 
able, The rights of a landlord who 
purchases all the right, title and interest of 
a tenant in a sale by himself in execution 
of a money decree obtained by him for his 
share of rent are not the same as those of a 
third party. 

The learned Vakil for the respondents 
meets these arguments with a strong case. 
He points out that the applicants are not 
registered transferees in law, that is to say, 
in the sense that their transfer is not 
recognised as valid by the co-owners be is in 
precisely the same position as a third party. 
The case quoted by the Munsif, Maharaja 
Sir Bameshwar Singh Bahadur v. BaghU’ 
nandan Khahas ll), clearly lays it down he 
contends that an unregistered tranferee of 
an oocnpanoy bolding is not entitled to make 
a deposit under section 170 (3) of the Beon 
gal Tenancy Act. The position is defined by 
sub-section 2 of section 22 of the Bengal 
Tenancy Act. See also the decision in 
Mahadeo Singh v. Langat Singh (3' where 
a Special Bench of this Court held that a 
purchaser without the landlord's oonsent of 
a non-transferable occupancy holding 
which has been proclaimed for sale under 
section 163 of the Bengal Tenancy Act is 
not entitled to deposit the amount of uhe 
landlord’s decree and costs under sec¬ 
tion 170 (3) of that Act. Quite recently it. 
has been similarly so held also by the 
Calcutta High Court in Muhammad Ismail 
V. Satyesh Chandra Sarkar (4). A nurohaser 
of a DOD transferable bolding acquires no 
interest as against the landlords, see Lakhi 
Kant Das v. Mahapatra Balahhadra Prasad 
Das (5) and others. 

The cases are no doubt rather confasing 
at first sight but I think it is important to 
try and analyze what is the real legal posi¬ 
tion of tbo parties. The applicants sold 
the holding of the tenants for their share of 

(9) (1909) 36 Oal. 766. 

(3) (1917) 1 P.LJ. 467 (P.B ) 

(4) (1923) 26C.W.N. 70 (o). . 

(5) (19U) 19 0,L.^.40q. . ; 


(1) (1917) 1 P.L.J. 408 
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andftrs of rent in ezeoation of a decree 
obtained aa a money decree ; they bought 
-whatever the tenants had i e, tbe teoante' 
right, title and ioterest. The applicants 
porsned tbeir own remedy alone. When 
the opposite parties landlords brought tbeir 
action they joined all tbe other oo-land' 
lords and obtained a rent decree. The 
applicants only acquired what a third 
party outsider would have acquired on 
purchase. The holding was not one trans¬ 
ferable by custom and a tibird party pur¬ 
chaser would not as against tbe landlords 
have acquired unless he bad been registered 
as a transferee by them, any interest which 
on a sale of the holding was voidable. In 
fact they purchased nothing tangible which 
they could utilize to bring themselves with¬ 
in the soope of tbe section of the Bengal 
Tenancy Act which they sought bo invoke. 

The opposite party landlords have always 
contended that tbe bolding was a con-trans¬ 
ferable one and it has not been seriously 
contested that it was not; no attempt was 
made by tbe apulioants to prove tbe con¬ 
trary and the Munsiff definitely found it 
was oon-transferable. There is no ground 
whatever for me to hold to the opposite. 

The applicants must accept and do now 
really admit that they must accept tbe broad 
proposition laid down by this Court that 
if the bolding is a non-transferable one a 
purchaser under a money decree cannot 
avail himself of section 170 (3) of the 
Bengal Tenancy Act and they now try to 
set up before me a case wholly different 
from that put forward before the Munsif. 
They now suggest that the Bengal Tenancy 
Act does not apply at all and that the land¬ 
lord opposite party's decree was a money 
not a rent decree ; they wish to throw over¬ 
board what they alleged before the Munsif 
altogether. I do not think that in revisiona! 
jarisdiotion I should countenance such a 
complete volte face. But, even so, they 
do nob prove clearly that tbe landlord 
opposite party's decree was a money 
decree and even if they bad I see no ground 
for suoposing that they would have any 
locus itandi to pay in the money under 
Order 21, rule 39 or what good it would do 
them if they did and they certainly never 
contemplated in the very least that their 
proposal bo pay in was made or purported 
to be made under tbe provision of any such 
order. 

Aa for the proposition that when two 
•no'owners ere at loggerkeeda h in this ease 


the Bengal Tenancy Act has no application, 
I cannot see any clear authority for such 
a proposition or that a co-owner in the 
position of tbe applicants is in any really 
stronger position than a third party pur¬ 
chaser. 

I think the application must stand or fall 
by the case as it was presented to the Mun¬ 
sif and I have no doubt that as tbe law at 
present stands the Munsif was right in the 
view which he took. 

I must, therefore, decline to interfere. 

Application rejected 
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Dawson Mil-ler, o.j.. and Mullick, j. 

Nand Kishore Gkaudhury and others — 
Plaintiff 9-Appellants 

V. 

Maharajdhiraj Sir Ravieshwar Singh 
Bahadur —Defendant-Kespondent. 

L. P. A. No. 30 of 1923, decided on 12th 
November, 1923. 

Bengal Tenarycy Act, S. 167—Auction purchaaer 
can annul incumbrance even during mcrlgage suit 
by the encumorancer provided applicaiion is within 
twelve months of knowledge. 

Tbe mortgagee of ao ocoupauo? holdicg in a 
EiQit 00 bis mortgage impleaded tbe laodlord of tbe 
holdiog wbo bad pnrohaeed the same id eieoution 
of a rent decree. The laodicrd alleged that the 
iQoatDoranos has been acnalted oniog to a Dotice 
under 9 167 held, that a mortgage suit or any 
other soit by the enoumbraooer caooot deprive tbe 
aootioD purchaser of his right to enoumbranoe 
provided bis applioatioo is witbjo time. Held, 
further, th^t once the Collector had issued 
the ootice the iooumbtaoce must have been 
deemed to have been aooulled. It does not 
meao that tbe validity of the ootioo and 
the oousequeot aonulmeot of tbe encumbeaooB 
oaoDOt afterwards be called lo question. The 
eSect of the section is only to lay tbe bucdeo of 
proof upon rhe persoo questioning the validity of 
tbe notice. Therefore, the motigageo mu^t prove' 
that landlord bad notice of tbe eooumbrance more 
than 1:1 montbn prior to the laodlotd's applioation, 
[?. 516. C. 2 and P. 517. C. 1 ] 

Janak Kishore — for Appellants. 

M. Prasad and B. N. Milter—(or Res¬ 
pondent. 

Dawson Miller, C.J.:—This appeal is 
brought under the Detters Patent against 
a decision of Mr. Justice Ross reversing 
the decree of the District Judge. 

The appellants. Nand Kishore Cbaudburi 
and others, instituted the suit out of which 
this appeal arises on the 25th January, 
1919, claiming certain declarations in roa- 
peelofa mortgage upon Ihe bolding'bf 
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Aahrafi Jha and Bhudhan Jha granted by 
their deceased father. The two persons 
named are the first party defendants in the 
suit. Sometime before the suit was institute- 

od, namely on the 9bh September, 1917, 
the holding had been sold at auobion m 
eseoution of a rent decree obtained by t e 
landlord the Maharaidhiraja of Darbhanga 
who himself purchased the holding. Ibe 
landlord was impleaded as the second party 
defendant in the present suit. ihe 
plaintiffs averred that the rent decree 
obtained by the landlord and the subse¬ 
quent sale in execution thereof were 
fraudulent transactions brought about by 
eollusion between the landlord and the 
tenants and further that no notice under 
section 167 of the Bengal Tenancy Act 
annulling the incumbrance had been served 
upon the plaintiff. The plaintiffs claimed 
a declaration that as no notice had been 
served by the auction-purchaser under 

aeotioD 167 of the Beogal Tenancy Act the 
purchase in execution could not bind the 
mortgaged property, and a further declara¬ 
tion that the decree in the rent suit and 
Ibo BDbMqucnfc sale were collusive end 
fraudulent and should be set aside. 

The defendants first party did not enter 
appearance but the landlord, the second 
party defendant, on tbe I8bh July, 1919, 
filed a written statement traversing tbe 
allegations in the plaint and pleading that 
he had no knowledge of tbe plaintiffs 
mortgage unMl he received the summons 
in the suit. On the G.h August. 1919, that 
is within 13 months of the service of the 
summons io the suit he applied to the 
Oolleotor under seotiion 167 of the Bengal 
Tenanoy Act to serve notice on the plain¬ 
tiffs unnulling the incumbrance. Tbe 
plaintiffs appeared in that proceeding and 
filed au oii| otion alleging that tbe land- 
loraV application wa« barred by limitation 
as he hH 1 notice of the incumbrance more 
than 12 monthd before the application. 
The heantitf was adjourned by the Collector 
to e"ai)ln evidence on the p<.‘iiit to be called. 
O. th-nHv titei, namely the lath Novem¬ 
ber. 19:9 «ne objec ors failed to produce 
Any uviionu' and their objection was 
>. Tno Coll-'Otor issuen the notice 
^f anuuiineot under section 167. On the 
lollowujg d^y the 20th November the 
plamtiitf-. itiidiided their plaint by adding a 
prayer n-kn g for enforcement of their 
■sortgage by sale of the property. 

No issue WM raised at tbe trial raising 


the question as to whether the landlord-' 
had notice of the inoumbranoe more than a 
year before the application to annul. The' 
only issues framed were :— 

1. Is tbe mortgage bond in suit genuine 

and for oonsidaration ? 

2. Is the defendant second party bound 
to pay the debt under the mortgage bond 
in suit ? 

3. To what relief, if any, are the plain¬ 
tiffs entitled and against which defendant ? 

4. Whether the decree in rent suit 
No. 417 of 1916 was obtained by the 
fraudulent suppression of summons and 
whether the sale in execution case No. 510 
of 1917 was also obtained by fraudulent 
suppression of notice and other processes. 

The issues were decided by the Muosif 
as follows. No. 1 in the affirmative. Nos. 3 
and 4 in the negative. With regarri to 
No. 3 he was of opinion that although the 
plaintiffs had appeared and tiled objections 
in the proceedings under section 167 of the 
Act and although, notwithstanding the 
objection, the notice had been issued by 
the Collector such notice was not binding- 
upon the plaintiffs as it was filed during' 
the pendency of the present suit. He 
came to no conclusion as to when tbe land¬ 
lord first became aware of tbe incumbrance. 
In the result he ordered the plaintiffs to 
pay the landlord within two months the 
amount due to him under tbe reot decree 
and subject thereto he passed a mortgage 
decree in favour of the plaintiffs ordering- 
tbe sale of the property to satisfy their 
claim. 

Tue landlord appealed to tbe Distriot 
Judge who differed from tbe Muosif in so 
far as the latter had held that a notice 
served af er tbe institution of tbe present 
suit couM not be valid. In this respect the- 
learned District Judge, in my opinion, tool 
a corr**oti view of tbe law. Tbe fact that a 
morr.gxga suit or any other suit has been 
institute 1 by tbe incumbranodr cannot 
deprive the auction purchaser of bis r gbt 
to annul tbe incumbrance under tbe 
Bengal Tenancy Act, if the application is i 
maoe wii liin tbe time pre^oribsii by the 
section, I bat is to say wi bin one year of 
the date of the Sile or the date on which 
tbe puronaser first had notice of the 
inoombranca. Tne learned District Judge* 
however, found that as the notice was 
admittedly given more than a year after 
the sale and as there was no evidenW 
to show that the landlord oamo to know of' 
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ihe iaoumbtsDoe at a later date the notice 
ooold not be deemed to have been given 
within the time limited by Uw and waa 
therefore not a valid notice. He according¬ 
ly diamissed the appeal on that ground. 

The landlord then appealed to the 
High Court. The appeal was heard before 
Mr. Justice Boas. The learned Judge 
was of opinion that the Collector bad 
jurisdiction to entertain the application 
for service of a notice under section 167 if 
he were satisfied that it was within time 
or to reject it if not so satisfied and that 
having issued the notice after objection by 
the plaintiffs it must be deemed that the 
Collector was satisfied as to the propriety 
of issuing the notice. Clause 3 of sec¬ 
tion 167 provides as follows : — 

'* When an application for service of 
a notice is made to the Collector in 
manner prescribed in this section, he shall 
eause the notice to be served in compliance 
therewith, and the incumbrance shall be 
deemed to be annulled from the date on 

which it is so served.” 

Under the section once the Collector has 
issued the notice the incumbrance must be 
deemed to have been annulled. This does 
not mean that the validity of the notice 
and the consequent annulment of the 
incumbrance cannot afterwards be called 
in question. I consider, however, that the 
effect of the section is to oast the burden 
of proof upon the person questioning the 
validity of the notice. It was. therefore, 
incumbent upon the plaintiffs in the pre¬ 
sent case to prove that the landlord had 
in fact notice of the incumbrance more 
than 12 months before he made the appli¬ 
cation to the Collector. Tbe learned 
District Judge treated the case as one in 
which the onus lay upon tbe landlord. In 
this respect he was in my opinion 
misinterpreting the section. The landlord 
appears to have given no evidence upon 
the point and no issue was raised upon it 
which may account for his failure to do so. 
Had no evidence been given at all upon 
this point I should have agreed with the 
decision of Mr. Justice Boss who, in my 
opinion, rightly placed the onus upon the 
plaintiffs who questioned its validity. We 
have been informed, however, by tbe 
teamed Vakil for tbe appellants that the 
plaintiffs did at the trial adduce some 
evidence in support of their contention 
that the landlord had notice of the inoum- 
ibranoe more thau 12 months before 


the application under section 167. 
The learned District Judge did not 
mention this fact and did not deal 
with this part of tbe evidence and 
say whether he accepted it or not. 

In this condition of affairs I think the 
proper course to pursue is to remand tbe 
case to the lower appellate Court under 
Order 41. rule 25 of tbe Civil Procedure 
Code to determine the following issue 

” Did the second party defendant present 
to the Collector his application under 
section 167 of tbe Bengal Tenancy Act 
within one year of tbe date on which 
he first had notice of the plaintiffs 
inoumbranoe. ” 

As no issue waa framed upon this point 
both parties will be permitted to tender 
fresh evidence upon it. The District Judge 
shall determine the issue and return his 
finding and the reasons therefore together 
with the evidence as soon as possible to 
this Court for final disposal of the appeal. 

Mullick, J.I agree. 

Case remanded. 
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Dawson Miller, c.j. and Mulliok, j. 

Ml Taibunnissa Begum — Plaintiff- 
Appellant 

V. 

Jagdip Pandey and oifters—Defendants- 
Bespondents. 

L.P.A. No. 46 of 1923, decided on 
15th November, 1923. 

Civ. Pro. Code. 0. 13. r. I and 8~Court cannot 
admit at a later stage without good eause. 

The Oouct has no dieoretion to leoeive evidence 
at a later stage uoless good cause is shown to the 
satielaotion to the Court for the Don-produotion 
thereof. [P. 518, C. 2.] 

S. M. Tahir—for Appellant. 

Janak Kishore —for BospondentB. 

Dawson Miller, C. J.:-Thi8 is an 
appeal under the Letters' Patent from a 
decision of Mr. Justice Boss overruling the 
decree of the lower Courts and remandiDg 
the case for retrial after the admission of 
certain evidence which was rejected by 

both the lower Courts 

The plaintiff obtained against one 
Mr. Mackenzie a decree and in execution 
of that decree sold certain property allegM 
to belong to Mr. Mao^nzie and m thu 
execution sale the plaintiff purohaBed thu 
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property sold. Subsequently the defen¬ 
dants instituted prooeedings under Order 
21. rule 100 of the Oivil Procedure Code 
claiming to have the sale set aside on the 
ground that they were the sole parties 
iuterested in the property and that 
Mr. Mackenzie was not the proprietor at all. 
In those proceedings the defendants suc¬ 
ceeded. The plaintiff tbereapon brought 
the present suit against the defendant 
Taedin Pande who bad brought the pro¬ 
ceedings uader Order 21. role 100 and 
certain other persons who are apparently 
ioinb with him in estate claiming to 
recover possession of the property from the 


defendants. .... .. ui- u* 

The plaintiff succeeded establishing 

her title to the property and in disproving 
the defendants’ title and judgment was 
pronounced in her favour by the trial Court 
and on appeal that decision was uphold. 

The only ground upon which the appeal 
was preferred was that the learned Munsif 
before whom the case came for trial had 
improperly rejected certain evidence tender¬ 
ed by the defendants at a late stage of 
the case. It appears that the issues in the 
suit were framed on the i4th April and 
under the rules in the Civil Procedure 
Code all dooumentry evidence of every 
description in the possession or power of 
the parties ought to have been produced at 
the first hearing which was either on or 
before the 14th April. Later applications 
were made for adjournment of the hearing 
and it was not until the 29bh May that the 
actual hearing of the suh commenced and 
on the following day arguments were 
heard and judgment was delivered on the 
3 l 3 t. On the 29th May the defendants 
produced the document in question and 
the learned Munsif rejected them on 
ground that they ought to have been 
produced at an earlier stage. 

On appeal, tbe District Judge upheld 
the ruling of the Munsif being of opinion 
that he was perfectly justified in rejecting 
tbe documents tendered at that late stage^ 


of the prooeedings. 

From that decision a second appeal was 
preferred to this Court and the matter 
came before Mr. Justice Ross. The learned 
Judge was of opinion that tbe Munsif had 
improperly exercised his discretion in 
rejecting the documents in question and 
remanded the case for re-trial by the 
Munsif after taking the evidence which 
^ad been excluded 4 


From that deoision^ tbe present appeal 
under the Letters Patent is brought by tbe 
plaintiff, I ought to mention here that 
the documents which were tendered in 
evidence on tbe 29bh May were first of all 
a letter which purported to have been 
written by Mr. Mackenzie who, 1 under¬ 
stand, is now dead and certain counter¬ 
foils of rent receipts in connection with 
the property the subject-matter of dispute. 
These bad been used by tbe defendants 
and filed before tbe Judge in the prooeed- 
iogs under Order 21, rule 100 in which 
the defendants were successful, aud the 
only possible ground upon which it could 
be suggested that tbe defendants bad 
good cause for not producing their docu¬ 
ments at tbe croper time would be 
that these documents had been in exist¬ 
ence before the suit was instituted 
and therefore there was no pressing 
uecessity for producing them at the 
very first moment and that this in 
itself was sufficient cause for inducing 
the Court to admit tbe documents at a 
later period. In considering this question 
it is necessary to bear in mind exactly 
what the law is on the subject as laid 
down in Order 13 of the Civil Procedure 
Code. I have already referred to the first 
rule of that Order which makes it obli¬ 
gatory upon the parties to produce ail 
their documentary evidence at tbe first 
bearing of tbe suit. Rule 2 of tbe same 
Order provides that no documentary 
evidence in tbe possession or power 
of any party which should have been 
but has not been produced in accord¬ 
ance with the requirements of rule 1 
shall be received at any subsegoont stage 
of tbe proieedings unless good cause is 
shown io the satisfaction of the Court 
for tbe noD-produotioD thereof and ithe 
Court receiving any snob evidence shall 
record the reasons for so doing. It will be 
observed that that rule gives no discretion 
to the Court to receive evidence at a later 
stage than that mentioned in tbe previous 
rale unless good cause is shovn to the 
satisfaction of the Court for tbe non- 
production thereof. Tbe rule is precise 
and excludes all documentary evidence 
produced at a late period unless good causa 
is shown for its non-production. That 
rule has been found perhaps in some oases 
to work a certain amount of hardship and^ 
the tendency has no doubt been to endea* 
voar to some extent at all events to enlarge 
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bhe Boope of the rule by allowing the late 
production of dooumenfcs in oaeeB where it 
is quite obvious that no prejudice would 
arise to the other party by their late 
production and where the geouiaeoess of 
the documents sought to be admitted is 
beyond all question. In the case of Tales- 
war SiriQh v. Bhagwan Das (l* the learned 
Judges of the Calcutta High Court pointed 
out that whilst it is for the Court of first 
instance to decide whether the documents 
which ought to have been mentioned in the 
original list or ought to have been produced 
earlier were not so produced for good and 
sufficient reasons, at the same time the 
object of the legislature in enacting this 
rule was to prevent fraud by the late produc- 
tion of auspicious documents and not to 
shut out formal evidence beyond suspi¬ 
cion such as certified conies of public 
document or records of judicial proceedings. 

In that case although it would appear that 
no valid excuse had been proved for not 
producing documents of that nature at the 
first bearing of the suit nevertheless the 
Court allowed the produoticn of public 
documents at a later period either before or 
at the actual hearing. The principle relied 
upon in that case, however, must not, m 
my opinion, be pushed too far. It seems 
to me that that decision may be justified 
upon the ground that where you have a 
public document which clearly is one 
beyond all suspicion as to its authenticity 
and which can be procured at any time by 
either party that fact may in itself be suffi¬ 
cient cause for not producing the document 
at the earliest stage, because unless some 
prejudice is suffered by the other side by 
its late produotioD, which of course would 
be sufficient toexoludeit.it seems fairly 
obvious that the other party can suffer no 
harm by its late production because the 
genuineness of the document is beyond 
question ; and therefore as I say that fact 
mav in itself be quite sufficient excuse or 
sufficient cause for the non-production of 
the document in the first instance. In the 
present case, however, the docnments 
which it is now sought to have admitted 
after trial and which the defendants asked 
to have admitted at a late stage in the 
proceedings are not documents of that 
nature. They are not public documents. 
The prinoipal document is a letter said 
to be signed by Mr. Mackenzie himself 

(1) (1907) U0.W.N. 811. 


which it is said will have a material bearing 
on the question in dispute in this case and 
the only ground upon which it has been 
suggested that there was good causa for 
non-production of that and of the other 
documents is that those documents were in 
fact exhibited in the proceedings under 
Order 21. rule 100 and therefore it must 
be presumed that they at least were not 
fabricated for the purposes of the piesent 
case. Further it is said that both parties 
were aware of these documents because in 
the previous proceedings both the plaintiff 
and the defendants ha l also been parties. 

I am not prepared to say that the mere 
fact that a document has been in existence 
for soma length of time before the 
proceedings were instituted is in itself 
sufficient good eau?e for allowing ^tbe 
documents to be produced at a later stage 
of the proceedings. When the application 
was mflde to the learned Munsif no cause 
apparently of any sort was shown why the 
documents should be admitted and what 
exactly were the grounds which induced the 
learned Munsif to reject these documents 
we have now no means of determining. 
The learned Vakil can give us no assistance 
upon that point and all wo know from the 
record of the case is that the documents 
were tendered and rejected. It many well 
be in the absence of any proof as to the 
cause which was shown for their late 
production, that the Munsif bad very good 
reasons either from a p.rusal of the 
documents themselves or from something 
which may have been stated to him m 
Court for rejecting tbe^e particular 
documents, and in fact so far as we can 
judge for ourselves the prinoipal document 
in the case is one which indicai es something 
if not exactly a fraud something which 

would indicate adeaire to setup a different 
state of fact from those, which were 
actually existing. What the exact worth 
of these documents may be as evidence 
it is impossible for us to determine but 
having had the documents produced, an 
advantage which my learned bro-ber who 
heard the second appeal in this Court and 

from whose judgment this appeal is 
had not. I certainly am not 
say that the Munsif exercised a wrong 

discretion in rejecting them ^ ^ 

which they were tendered. No real cause 
has to my mind, been made out why they 
M n 606 B»«a, be aoeepted and m 

these oiroumatonoes it does not appeal to 
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methatiliia right that this Court should 
interfere with the discretion which in all 
probability, and as far as one can judge 
from the circumstances disclosed, was a 
perfectly proper discretion on the part of 
the Munsif. I think that the decision of 
the learned Judge under appeal should be 
set aside and the decree of the Sub¬ 
ordinate Judge afl&rming that of the Muneif 
should be restored. The appellant is 
entitled to her costs of this appeal and of 
the appeal to Mr, Justice Ross. 

Mullick, J.I agree. 

Appeal allowad. 
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Das and Ross. jj. 

Damini Dasi and another — Opposite 
Party- Appellants 

V. 

Fatumani Dasi — Petitioner-Respon¬ 
dent. 

O.S. No. 98 of 1923. decided on 6bh 
December, 1923, from the order of 
District Judge, Manbhum. dated 24th 
January, 1923. 

Succession Certificate Act, 8. 18 B — Cow- 
eeolmet.t of moteruil fact justifies retocation. 

Misleadiog oatare of thesohedule annexed aa also 
abeenoe of oUation of a person to a legatoo justify 
reTooatioD of a oertifioate. (P. 521, C- 1.] 

S. M. Mullick and N. N. Sen — for Ap¬ 
pellants. 

Hasan Imam and S. C. Mozumdar 
for Respondent. 

Robs, J.:—This is an appeal against 
the order of the District Judge of Manbhum. 
revoking a succession certificate granted 
to the appellants. The facts are these. 
One Khudiram Gorain, died in 1909 leaving 
Sidhumukhi Dasi his widow and two 
daughters born of her, Damini Dasi and 
Manumoyee Dasi, and also one Fulamoni 
Dasi another widow, and a daughter Futu- 
moni Daei, born of a third wife Arayaballa 
Dasi who bad predeceased him. By a will 
executed on the 13tb August, 1909. be bad 
left all his property to Bidbumukhi with 
an allowance for life and for marriage 
expenses to Futumoni. Bidbumukhi ap¬ 
plied for letters of administration. An 
objection was raised, but on the terms set 
forth in the petition of compromise filed 
on the 27th July. 1910. the objection was 
withdrawn and letters of administration 


with the will annexed were granted to 
Bidbumukhi. Bidbumukhi died on the 2nd 
of April, 1921, and on the 5th August. 1921, 
an application for succession oertifioate was 
made by Damini Dasi and Manumoyee Dasi, 
the appellants. A certificate was granted, 
but on the application of Futumoni was 
subsequently revoked by the District 
Judge by an order, dated the 24bh 
January, 1923, which baa given rise 
to this appeal. 

Three substantial misstatements in 
the application for succession certificate 
are set forth in the petition for revooa- 
^{on:—(1) that the said Bidbumukhi bad 
left no other heirs or near relations except 

these two applicants ; 

‘2) “ that the said Bidbumukhi bad been 
in possession of the property left by her 
husband under the will, dated the 28th 
Sraban. 1316. B.S., and that letters of 
administration with the copy of the said 
will annexed had been obtaioed by ber and 
that she bad been in possession of the 
property in absolute right *’ ; 

(3) " that the applicants, now opposite 
party, had become entitled to the properties 
after ber death Eeferecce is also 
made to the schedule annexed to the 
petition for succession oertifioate and it is 
pointed out that it includes items of 
commission which accrued due in part after 
the death of Bidbumukhi. The learned 
District Judge revoked the certificate under 
section 18 (5) of the Succession Certificate 
Act on the ground that the oertifioate 
was obtained by tbe concealment from 
the Court of eometbing material to tbe case, 
namely, tbe existence of the co-widow and 
tbe third daughter. 

The learned Vakil for the appellants 
contends that none of the grounds set forth 
in tbe petition for revocation justified 
tbe revocation of the oertifioate. It 
is contended that even if the names of 
the co-widow and of the third daughter 
had been set out and they had been 
cited, tbe appellants would still have been 
entitled to tbe certificate. With regard 
to tbe title under the compromise it 
is contended that this is a question which 
tbe Court would not go into in dealing 
with an application for a succession 
certificate. And as to the alleged error in 
the schedule of debtor it is said that the 
succession certificate will necessarily be 
confined in its effect to the debts that 
actually accrued due before the death of 
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■Bidbumukhi. It is therefore contended that 
the certificate should not have been revo¬ 
ked and that at the moat the Court abould 
make a declaration under section 19 that 
the appellants are entitled to a certificate, 
and that terms as to security for the share, 
if any, of the respondent should be 
imposed. Mr. Hasan Imam, for the 
respondent, refers to the petition of 
compromise and especially to the fol¬ 
lowing passage: “the petitioner hereby 
further directs that after her death the 
three daughters will gat all the properties 
left by her in equal shares,” and contends 
that this Court should not declare under 
section 19 that the appellants are entitled 
to the certificate. It seems that difficult 
questions may arise on the construction of 
this petition of compromise, but it is not 
necessary to discuss these questions now. 

It is sufficient to say that the certificate 
that has been granted is not a proper 
certificate because of the misleading nature 
ottbe scheduleannexed. The debtsspeoified 

I in the certificate must be partly debts 
which the certificate should not cover. It 
cannot bo disputed that the respondent 
ought to have been cited and the failure to 
oite her as a party to the proceedings has 
resulted in this erroneous certificate being 
given, material facts having been concealed 

from the Court. 

The learned District Judge therefore 
was fully entitled to revoke the certificate 
and I do not think that this order should 
be interferred with. I would dismiss this 
appeal with costs. 

Das, J. I agree. , ^ . 

Appeal dismtssea. 

1924 Patna 621. 

Kdlwant Sahay, j. 

Kishan Bahadur —Appellant 

V. 

Sassaram Lime, Ltd. —Respondent. 

Civ. Rev. No. 254 of 1923, decided on 
19th November, 1923, from the order of 

Munsif. Sassaram. 

instruments Act, 8a. 9 and 118 —Bona 
fide endorsee is a holder in due cou^’se and the 
presumption in 8. 116 Will apply to the endorsee 
—Negotiable Instrujnenta Act, 8. liS* 

Where (be endorsee has no euffioient cause to 
believe that there was an; defect in the title of the 
person from whom he derived bis title he ie a 
holder in due ooarae, and the presomption in 
B« 118 will be in favour of the endorsee. [F> di3» 

•a. 1 .] 


Negotiable Inatrumenta Act Ss, 48, 44 and 40 — 
Actual amount due only passes by a cheque being 
endorsed where the drawee oioes less than the amount 
lor which the cheque is drawn. 

Where a oheque for a larger amount than was due 
was drawn the eodorseeor the personin whose favour 
the oheque was drawn la entitled only to the actual 
amount due and nothing more. [P. 5‘22, 0. 2.] 

Bay, T. N. Sahay and D.N. Varma—(ot 
Appellant. 

S. S. Bose and S. Dayal—ior Respondent. 

Kulwant Sahay, J.This is an 
application in revision under section 25 
of the Provincial Small Cause Court Act 
The petitioner was the plaintiff in the suit 
and he brought the suit for recovery of a 
sum of Rs. 89-11 besides interest on tbo 
basis of a oheque drawn by the defendant 
No. 1 in favour of the defendant No. 2. It 
appears that the defendant No. 2 was a 
contraoter under the Sassaram Lime, Ltd., 
and that his contract was to throw earth 
work for construction of a road. The 
defendant No. 2 was given orders for the 
work on the 29tb of October, 1921. 
Measurements used to be made and bills 
used to be submitted by the defendant 
No. 2 to Mr. Durant the Superintendent of 
the defendant No. 1 and payments were 
made from time to time. Advance pay¬ 
ments appear to have been made before the 
measurements were made and the bills 
submitted, and final accounts used to be 
made up after the bills were checked, 
and the sums actually found due 
ware paid. Up to the 14’h of February, 
1922, full payment appears to have been 
made to the defendant No. 2 by Mr. Durant 
for works done np to that date. 

The plaintiff's case is that on the lObh of 
March, 1922, Mr. Durant as Superintendent 
of the defendant company drew a cheque 
for Rs. 89-11 in favour of the defendant 
No. 2 for work done by the defendant 
No. 2. The defendant No. 2 endorsed the 
oheque in favour of the plaintiff on the 
nth of March, 1922. He presented the 
cheque to the Bank of Bihar on the 18th of 
March, 1922. The cheque was dishonoured, 
and the present suit has been brought for 

recovery of the sum of Rs. 89-11 besides 
interest either from the defendant No. 1 or 
from the defendant No. 2 whoever may be 
held liable. The defendant No. 2 did not 
appear and contest the suit. The defend¬ 
ant No. 1 appeared and contested the suit 
on the ground that the amount payable 
under the cheque was in excess of the 
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work done by tha defendant No. 2, that 
Mr. Durant had been diamiased on aooount 
of hia acco'-infca not being aafeisfactoi-yi a°d 
that the defendant No. 2 was asked to 
return the cheque and the Bank was also 
iu-trujted to stop the payment thereot 
The defendant No. 1. however, admi^ts that 
a sum of R^. 24/9 was due to the defend- 
dant No. 2 and alleges that the balance of 
65 odd was in excess of the amount 
aotuully due. Ho further pleaded that the 
tranefer of the cheque by the defendant 
No. 2 to the plaintiff ^as a collusive trans- 
Hctiou. The learned Judge of the Court of 
Small Causes put down two issues for 
determination, first whether the cheque 
was iisued without considerabion,^ and 
second whether the plaintiff got the coeque 
from the defendant No. 2 for value paid. 

As regards the first issue the learned 
Judge has come to a finding on a considera- 
biou of tha evidence that the defendant 
No 1 was liable for Rs. 24-9 only for work 
done between the 14th of February and 
22Dd of February, 1922. and that to this 
extent the cheque was for consideration. 
Upon the second issue the learned Judge 
has ./come to the conclusion that tha 
plaintiff was not a hona fide endorsee of 
the cheque for value. He has accordingly 
dismissed the suit. The plaintiff has come 
up to this Court in revision against this 

decree of the Court below. 

The cheque was payable to the defen¬ 
dant No. 2 or bearer, and under section 9 
of.the Negotiable Instruments Act the 
plaintiff would be a “ holder in due 
course, ” if be become the possessor of the 
cheque without having sufficient cause to 
believe that any defect existed in the title 
of the person from whom he derived hie 
title. Under section 118 of the Negotiable 
Instrument Act, the presumption is in 
favour of the plaintiff. Under clause (a) 
of section 118, it must be presumed that 
the cheque was drawn for consideration, 
and that the endorsement was made for 
consideration. Under clause fg) of sec¬ 
tion 118 it must also be presumed that the 
plaintiff is a *' holder in due course ”. The 
presumption is rebuttable one, and it was 
open to the defendants to prove that the 
cheque was drawn without consideration, 
or that the endorsement was made without 
consideration, but so long as the presump¬ 
tion is not rebutted by evidence, it must 
be held that the eheque was drawn for 
oonsideratioD. and that'the plaintiff is a 
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‘‘holder in due course The defendant 
No. 2 does not appear in the case and doet 
not adduce any evidence to rebut the 
presumption arising in favour of the plaint¬ 
iff as regards the endorsement being 
for consideration, and the learned Judge 
in the Court below was clearly wrong 
in holding in the absence of any evidence 
whatever, that the transfer of the instru¬ 
ment by the defendant No. 2 to the 
plaintiff was a collusive transaction and 
without consideration. His finding is based 
on mere surmise and is not supported by 
an evidence whatsoever. I am therefore 
of opinion that it must be held that the 
plaintiff is a “ holder in the course." and 
that as against the defendant No. 2 is 
clearly entitled to a decree. 

As regards the defendant No. 1 although 
the presumption is in favour of the 
plaintiff, it has been found by the 
learned Judge in the Court below on a 
consideration of the evidence on the record 
that the consideration tailed to the extent 
of Rs. 65 odd, and that the cheque was for 
consideration to.tbeext0ntotRa.24-9 only. 
Having regard to the principle involved in 
sections 43, 44 and 45 of the Negotiable 
Instruments Act, I think that there is no 
reason why’ a decree to that extent should 
not be made in favour of the plaintiff as 

against the defendant No. 1. 

I, therefore, set aside, the decree of the 
Court below, and decree the suit to the 
extent of Rs. 24-9 as against the defendant 
No. 1 and the balance Rs 65-2 as against 
the defendant No. 2 with proportionate costs 
and interests. The petitioner is entitled to 
the cost in this Court as against the defend¬ 
ant No. 1, Hearing fee two gold mohurs. 

Decree modified. 
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JWALA Prasad, j. 

Paghalan Garain and others —Petitioners. 

V. 

Chotu Kunja —Opposite Party. 

Oiv. Rev. No. 296 of 1923, decided on 
12th December, 1923, from the decision of 
Addl: District Court, Dhanbad, dated 14th 
April, 1923. 

Chota Nagpur Tenajicy Act 8- 177 —Stranger 
tniiiUd to r$ni «s a necessary party. 

A person who ia alleged to have been entitled ^ 
receive rent ehoold be made a patty to the eoi^ 
and the matter mast be decided in hie pte^noCr 

IP. 639. 0. 9.1 
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L. M. Oanguly and S. C. Moaumdar — 
for Petitioners. 

P. C. i2ai and Baghunandan Prosad— 
for Opposite party. 

Jwala Prasad, J. :—This is an appli¬ 
cation against the decision of the Deputy 
Oommissioner of Dbanbad, dated the 14th 
April, 1923, whereby he set aside the decree 
made by the Deputy Collector, dated the 
oth February, 1923, in a rent suit instituted 
by the petitioners. The suit for rent was 
for the years 1327 and 1328. 

The plaintiffs purchased the interest of 
one Sarda Prasad Tewari in the mouza in 
execution of a mortgage decree and obtained 
poa.session of the property through Court. 
Sarda Prasad was himself a mortgagee 
from one Nityamani Dabya. widow of 
Pursottam Rai. The interest purchased 
by the plaintiffs was the Brahmotar right 
held by Pursottam Rai in this village. 
The defendants are tenants in that mouza 
and plead payment of rent to an Ijardar of 
the Zemindar of the mouza upon the 
ground that the Zamindar had resumed 
the Brahmotar right and himself became 
Sebaith from 1317 or 1912. and that since 
then ha has been in possession through 
his own Ijardars 

The Deputy Collector, who tried the 
suit, held that the payment of rent, if any, 
made to the Ijaradar was not in good faith. 
The Ijaradar has been examined in this 
case in support of the plea taken by 
the defendants. Accordingly, the Deputy 
Collector decreed the suit of the plaintiffs. 

The Deputy Commissioner in appeal held 
that the question raised by the defendants 
was one of title, and consequently, was not 
within the competency of the revenue Court 
to decide. He, however, was of opinion that 
the question raised by the defendants 
should have been taken to the Civil Court 
not by them but by the plaintiffs, and 
consequently he dismissed the suit. He 
has referred to the objeotiou of the peti¬ 
tioners before him as to his being competent 
to entertain the appeal, inasmuch as the 
suit raised a question of title the decision 
whereupon of the Deputy Commissioner 
was not final, and consequently no appeal 
lay to the Deputy Commissioner from the 
decision of the Deputy Collector under 
section 218, clause (2). This question the 
Deputy Oommissioner found to be a little 
complicated, and therefore has not given 
his definite opinion ; none the less he has 
tried the appeal and diepoeed of it by 


setting aside the decree made by the Deputy 
Collector. 

It appears to me that the procedure 
adopted in the trial of the suit has contra¬ 
vened the provisions of section 177 of the 
Chota Nagpur Tenancy Act. That section 
lay? down that when the claim of a third 
person to reooivo rent is pleaded, that third 
person should be made a party bo tbo suit 
and the plea must bo decided in biw pre¬ 
sence This view was upheld in Sunder Hoy 
V. Heme. il/a/i(ou Q) decidad by tliis Court. 
The facts of that case are largely similar 
to the present one and upon a plea similar 
to that taken in the present case it was held 
that the intervener was a necessary party. 
That case was decided in 1917. Since then 
the law has been made still more stringent 
by the ameodment ci* section 177 of the 
Oheta Nagpur Tenancy Act in 1920. Be¬ 
fore the amendment the words werei 
“the right to receive the rent of the land 
" or tenure cultivated or held by the tenant 
" is disputed, and such right is claimed by 
" or on behalf of a third person on the 
" ground that such third person, or a person 
** through whom bo claims, has actually and 
“ in good faith received and enjoyed such 
“ rent before and up to the time of the 

*' institution of the suit. 

“ Such third persou shall be made a party 
*' to the suit, and the question of the 
'* actual payment of the rent to such third 
'* person in good faith shall be inquired into 
" and the suit shall be decided according to 
“the result of such inquiry.” ^ ^ 

For the words ‘ the right to receive. 

“ third person, “ the following words have 
now been substituted tenant or a third 
*' person pleads that the right to receive 
“ the rent of the land or tenure cultivated or 
*' held by the tenant belongs to such third 
" person." The plea therefore may be taken 
by the tenant ora third parson. In each 
case the person on whose behalf the title 

is set up must be made a party. 

The result is that the entire proceedings in 
this case being ultra vires after thefinsbitu- 
tion of the suit are set aside, and the case is 
therefore remanded! to be tried de novo 
after making the third persons on whose 
behalf the tenants raised the plea, parties 

to the case. ^ ^ . n j 

In the result the application is allowed, 

the costs will abide the result. 

Applicatiw, allowed. 

;(i) (1917) ajPX.J. 3B6. 
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Da8 and Ross. jj. 

Jagat Mohdti Nath Sahi Deo Ap¬ 
pellant 

V. 

Jaipal Singh and ogfetfrs—Respondents. 

M. A. Nos. 213 and 214 of 1922, decided 
on 2l8t December. 1923. from tbe order of 
J.C. of Rancbi. dated tbe 16bh July, 1922. 

Chota Nagpur Tenancy Act {VI of 1908)— 
Jn execution sale undervaluation of properly ts 
material irregulatHy though valuation ts not 

enforced by law. 

Thouch there ieno provision in the Chota Nagpur 
Tenanoy Aob requiring the Court to assesp the 
value of property eought to be eold, and there are 
no rules iii the eaid Act requiting the pactiea 
to as^eas the value themenbiou of a low valuation 
in the sale proohmation at the instance of the 
deoree-holdor amounts to a material irregularity 
which will vitiate the sale if low price is the 
result of the sale. (1898) 20 All. 413 Appl 

S. Sultan Ahmad and A. P. Upadhga — 

ior Appellant. 

S. M. Mullick. B. C. De and Jadhav 
Qahay —for Respondents. 

Das, J.: —I think that these appeals must 
fail on the short ground that there was 
a material irregularity in publishing or 
conducting the sale of a property which 
being of a very considerable value has been 
sold for Ra. 2,000. In his anplication for 
sale the decree-holder stated that Rs. 2,000 
was the value of tbe property and it is for 
Rs. 2,000 that he has purchased the 
property. It has been pointed out before us 
on behalf of the respondents that under the 
Chota Nagpur Tenanoy Act, it was not 
tbe duty of the decree-holder to give the 
valuation of the property sought to be sold 
and if it was the fault of anybody at all it 
was the fault of the Court. It seems to 
me that the circumstances present in this 
case are similar to those which were present 
in this case of Saadatmand Khan v. Phul 
Kuer (1). It was argued in that case that 
the value of the property should not have 
been mentioned in the sale proclamation ; 
and that as the entry was uncalled for and 
not legally obligatory, to give a wrong value 
was DO reason for setting aside the sale. 
The Judicial Committee pointed out that 
this was a mistaken view and proceeded to 
say as follows :— 

" That the misstatement is something 
more grave that an ordinary irregularity of 
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procedure, but tbe fact that it is so, and 
that it was made gratuitously by the de¬ 
cree-holder and the Court, does not prevent 
it from being ' a material irregnlarity in 
publishing or conducting ’ the sale, such as 
to bring the case within the special remedy 
provided by section 311, Whatever 
material fact is stated in the proclamation 
(and the value of the property is a very 
material fact) must be considered as one of 
those things * which the Court considers 
material for the purchaser to know,’ and it 
is enacted in terms (though express 
enactment is hardly necessary for such an 
object) that those things shall be stated as 
fairly and accurately as possible. 

I am not deciding that this case is any 
authority under the present Civil Proce¬ 
dure Code, for the Code requires the Court 
to come to a decision as to the value of the 
property. But under the Chota Nagpur 
Tenanoy Act there is no provision requiring 
theCourt to assess the valueof theproperty 
sought to be sold. It is quite true that 
there are no rules in the Chota Nagpur 
Tenanoy Act which require tbe parties to 
assess the value of the property sought to 
be sold : but the value was undoubtedly 
given by the decree-holder with the result 
that the property which was of very great 
value has been sold for an iosignifioanb 
sum of money. 

In these ciroumsfeanoes I am of opinion 
that the order of tbe learned Judicial 
Commissioner should be affirmed. 

I would accordingly dismiss these 
appeals with one set of costs. 

Boss, J.—I agree. 

* Appeals dismissed. 
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MULLIOE AND BUOKNILL, JJ. 

Jaganriatk Thirani —Appellant 

v. 

Tara Prasanna Ganguli —Respondent. 

Civ. Rev. No. 144 of 1923, decided on 
23rd July, 1923, from a decision of Sub- 
Judge, Purneah, dated 27th March, 1923. 

Provident Fund Act, S. 4— Deposit by optional 
subscriber is a compulsory deposit xoithin 8. 2 ““ 
Oovernment cannot prescribe procedure for re¬ 
covery of debts due by depositors. 

A deoosit by an optional scbeoribeE witbio eoleS 
whiob is not oapable of withdrawal except ondef 
rules 10,16 and 18 is a compulsory deposit witbm 
8. S ol the Act as amended by Act IV of 1909# 


T. PRASANNA GANGULI (MuUiok, J.) 


(1) (1698) 30 All. 413 (P.O.) 
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the monay baing not payabla on damand or at 
the option ol tha porohasar or tha dapoeitor. Tha 
Gownment has no power under the Provident 
Fund Aot to presotiba by rales about the prooeaute 
which shall be loUowed for the recovery of debts 
due by depositors for which a decree has been 
obuined io the OitU Ooart. [P. 636pC. i-j 

Cio. Pro. Code, S. 60-Deposi( in Provident fund, 
k deposit by an optional subscriber within rule 3 
is a oompalsory deposit within 8. J ** 
from attachment by Civil Court. [P. 6i&, C. a.j 

Guru Saran Pratad —for PetUioner. 

halmohan Oanguly and Lachmi Naratn 
Sinha—ioT Opposite Party. 

MoUick. J. —The question in this appli¬ 
cation for revision is whether a certain 
amount of money which lies to the credit 
of the iudgment-debtor. Tara Prasanna 
Ganguli. in the General Provident Fund 
can be attached in execution of a decree 
obtained against him by the petitioner 
Jagannath Thirani. The Subordinate Judge 
at first issued a notice of attachment upon 
the Accountant-General in whose custody 
the fund is, but in consequence of an objec¬ 
tion by the Secretary of State, he has with¬ 
drawn the notice. •, u 4 .u 

The present application is made by tha 

deoree holder for the ejeroUe of oor 
powers under section 115 of the Oivil 

Procedure Code. . . 

The jadgment-debtor who was knaztr m 

the Oivil Court at Kishengan) m the 
district of Purnea was an optional subscri¬ 
ber within tha meaning of ^ of the 

Buies regulating the General Provident 
Fund ; but itseenas that the deposits were 
not capable of withdrawal except under 
rules 10. 16. and 18. In my opinion the 
deposits were compulsory deposits within 
the meaning of section 2 of the Provident 
Band Act (Aot IX of 1897 as amended by 
Aot IV of 1903). the test being whether 

the money is repayable on demand or at 
the option of the subscriber or depositor. 

The next question is whether under 
aeotion 4 of the Aot the deposits are 
exempt from attachment by the Oivil Court 
The Ao^ is peremptory and clear and 
section 60 of the Oivil Procedure Code does 
not stand in the way. Reference has 
been made to rule 10 of the rules regu¬ 
lating the Fund, but, in my opinion, that 
role in so far as it refers to notices 
of attachment is ultra vires. It is 
noticeable that although reference is made 
in the Aot to rules relating to the Fund 
there is no express provision in tha 


Aot conferring power to frame rules. In 
my opinion, it is competent for Govern¬ 
ment to issue rules relating to the internal 
management of the fund, but the Act does 
not empower Government to prescribe by 
rules the procedure which shall be followed 
for the recovery of debts due by depositor 
for which a deoree has been obtained in 
tbe Civil Court; and this is the view that 
has been taken in Veerchand Nowla v, 
B. B. d. C. /. Railway Company (1'. C. D. 

M. Bindley v. Joynaratn Martoart (2) and 

Secretary of State v. Raj K'^mor Jiwfterys 

(3). 

The result, therefore, is that the applica¬ 
tion will be dismissed with costs. 

Bucknill. J.I agree. 

application dismissed. 


(1) (1906) 29 Bom. 259. 

(2) (1919) 46 Cal. 962. 

(3) (1923) Cal. 565. 
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Das and Boss, w. 

Zahur Main and another Plaintiffs- 
Appellants 

V. 

Puran Sinf/h and oi/iers—Defendants- 

Bespondents. 

A S No. 1537 of 1921, decided on 14th 
November, 1923. against the decision of 
Judicial Commissioner, Chota Nagpur, 
dated 14tb May, 1921. 

Sur«„ion Cerlifi.aie AcUS. 

can -« v>o(iueed at an% twie 
ZJee-ObjectumtaJtSH onlyinHhtopvfUaU Court- 

Auohi.otionUk-'nfortho flret 
about uon.produovicn of BuooeBeu n o.ttiflcate doei 
not di9CDlP99l wi'brut g R 

“pUm ‘y 

of ib. .U'crsBlon fi xate it- .-oi a 

preoedenUrihe filuRa sof . 1. can 

at anr time before tbe paes.nn ol tbe oecree. 
[P. 626, O. 1.] 

A. K. Ray—fnr Anpellnnts. 

P. C Roy—for R^epomients. 

Das J —This Bimeal arises out of a suit 

inst.cuJe,. by the «-.,.ell,ots 

simple unregi»t.r. .i bond as aga" st the 

aa fa Th« oolv defei-'Oe taken in 
respondents, me ouiy ir^nra. 

the written statemtoC la that uo 

- ® A V iiK issue was decided 

tion iiasaed. 1 'i» ,, 

against the dolendants in the Court of 
Sfricetanoe and that Court gave the 
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plaintiffs a decree substantially as claimed 
by them. Tbe learned Judge in the Court 
below agreed with tbe finding of fact at 
which the Court of first instance had 
arrived, but that Court dismissed the 
plaintiff’s suit on tbe ground that the 
plaintiff did not obtain a succession 
certificate in respect of the debt due to his 
deceased brother who it appears was the 
00 -partner of the appellant No. 1. Sec¬ 
tion 4 of the Succession Certificate Act un¬ 
doubtedly lays down sbat no Court shall 
pass a decree against a debtor of a 
deceased person for payment of his debt 
except on the production of a succession 
certificate. But it will be noticed that 
the point was not taken in the Court of 
first instance. If the point had in fact 
been taken it would be a matter of no 
difficulty for the appellants to obtain a 
succession ceruficate before the decree was 
passed. It is well-established that tne 
production of a succession certificate is not 
a condition precedent ho the institution of 
a suit and that it is sufficient if it is 
produced at any time before tbe decree is 
made. That point nob having been taken 
in the written statement, tbe plaintiffs did 
nob apply for and obtain a succession 
certificate in respect of tbe debt due by the 
defendants. 

In my opinion the learned District Judge 
should not have dismissed tbe plaintiffs’ 
suit on the ground which was for the first 
time taken in his Court. The procedure 
which should be adopted when a point is 
for the first time taken in tbe appellate 
Court is laid down in the case of Ammasi 
Kutti Gounden v. Appalu (1). The learned 
Judges pointed out in that case that 
where an obieotion is taken for tbe first 
time in appeal that the suit should not 
have been decreed inasmuch as the plain¬ 
tiff had nob produced tbe succession 
oerbifioate, tbe suit should not be dismissed 
but opportunity should be given to tbe 
plaintiff to produce the certificate. This 
is the procedure which in my opinion 
should have been adopted by the learned 
Judge in the Court below. Mr. A. K. Roy 
on behalf of the appellants has now 
produced the succession oertificato before 
us. We direct that that certificate be 
marked ap an exhibit in the case. That 
being done all that I need say is that this 
appeal must be allowed and tbe decree 


passed by the Court of first instanoe 
restored. In the oiroumstanoes of the 
case there will be no order as to costs. 

Koss, J. :—I agree- 

Appeal allowed. 
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Mullick and Bucknill, jj. 

Keneth Arthur Hill and another —Plain- 
biffs-Appellants 

V, 

Ranjan Bardhan and others —Plaintiffs- 
Respondents. 

S. A. No. 128 of 1922. decided on 
27bh July, 1923, against the order of Sub- 
Judge, Jamtara, dated llth April, 1923. 

Cit. Pro Code, 0. 39, r. l^Order is justified 
onlu on a prim* Uoie case the plaintiff^Possibi- 
lilp of recovery of damage and likelihood of toatte if 
the injunction is granted are grounds for refusing 
injunction. 

An ad interim iojunotioa is justified only when 
a privia facie case la made out by the plaintifi. Od 
which Side lies ibe balaooe of ooavenience ehould 
be seen by ibo Ooiitt. Whore damage could be* 
recovered from the defendent who had spent a 
large sum of money which would be wasted if tbe 
iojuQotioo were granted, tbefojanotioD was refused. 
[P. 527, Ce. 1 and 2 ] 

S.O. Mitter and S.S. Bose —for Appel¬ 
lants. 

N.C. Sinha and B.B. Ghose —for Res¬ 
pondents. 

Mullick, J. ;—The proprietors of Mauza 
Jorekuri in tbe sub division of Jamtara 
gave a Mukarrari settlement of that Mauza 
to Kulanada Tewari and others between 
the years 1868 and 1874 who in their turn 
gave a mining lease in or about October, ): 
1913 to one Mr. Cornish. The plaintiffs^ 
in toe present suit derive title from' 
Mr. Cornish by two transfers dated the 27tb 
March, 1915 and November Ist 1915. Tbe 
contesting defendant, who is defendant 
No. 13. claims title from tbe patnidars, to 
the mineral rights by various transfers 
between tbe years 1899 and 1920. The 
present suit was lodged on the 3rd Septem¬ 
ber. 1921, in respect of an area of 65 bighas 
on the allegation that tbe defendant has 
begum to work coal upon 26 bignas of the* 
laud leased to tbe plaintiffs. Tbe plaintiffs 
ask (or a declaration of title in respect of 
tbe whole 65 bighas and recovery of posses¬ 
sion in respect of tbe 26 bighas and for 
permanent injunction reatrainingthe defend¬ 
ant from working ooal upon tbe entieif 


(1) (1915) 99 I. 0. 234. 
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o( .66 bighas. Daring the hearing of 
the suit they also asked for an ad interim 

injuDction. , *. / ..u 

l 6 appears from the order-sheet ot tne 

Subordinate Judge that on the 17th 
December. 1921, he passed an order stating 
that he would hear arguments as to the 
prayer for an iniuDotion on the 24th Jan¬ 
uary, 1922. On this latter date the Sub¬ 
ordinate Judge being absent the ease was 
postponed by bi^ locum-tenms till the 22 od 
March, 1922. On that date a pro forma 
defendant being dead time was given to 
amend the plaint and to issue summons on 
his heirs and the case was adjourned to the 
11th April. 1922. On the 11th April, 1922, 
the parties were complete and the Subordi¬ 
nate Judge called upon the Pleader of the 
plaintiffs to make their submissions for an 
ad interim injunction. The Pleader replied 
that he had not come prepared and he asked 
for another date which the Court refused. 
The Court thereupon made an order refus¬ 
ing temporary injunction on the ground 
that it was advisable that the question 
should be threshed out in the case itself 
and that it would he better not to issue a 
temporary injunction in the preliminary 
stage of the trial. 

The present appeal has beau preferred 
against the Subordinate Judge’s order. 

Now. I am unable to understand why the 
pleader of the plaintiffs could not argue 
the case on the 11th April. The 24th 
January has been ffxed for arguments and 
the fact that the case was a-ijouroed bo the 
2Qd March and again from the 2od March 
to the I Ibb April did nob relieve the pleader 
from the duty of being prepared to argue 
his client’s case. U was wholly unreason¬ 
able bo expect that the Court would fax 
another date for the argument of this small 
question. Therefore, although the reason 
given by the learned Subordinate Judge 
1 for dismissing the application may be open 
to^ question, I do not thick that, in the 
oiroumstaDOds* he was wrong in refuging 
any further adjournment and in dismissing 
applioabion upon the materials before him. 
I Now from the materials which are upon 
I the record aud which have bean placed 
before ua, it does not appear that any 
jfrima facie case was made out before the 
Subordinate Judge establishing the title of 
. the plaintiffs to the sub-soil rights. A mere 
allegation that the mukarraridar had sub¬ 
soil rights will not do in view of the fact 
that the defendant.. expraa^ly ponies that 


the Mu/carrari lease carried with it sub-soil 
rights as well. It is said that the lease 
was in the possession of the muJcrrciTidaT. 
That may be so. but having come to press 

an application for ad mffirim injunction it 

was the duty of the plaintiffs to place 
materials before the Court upon which such 
an injunction could be granted. Then, it 
appears that the defendant has already 
spent a large sum of money in sinking 
shafts and in building cooly lines on the 
lands sorroundiug the 26 bighas now in 
dispute and that upen the 26 bighas he has 
sunk a shaft which has cost a oetCain amount 
of money. The question is whether the 
stopping of all work in connection with 
this shaft will injure the progress of the 
work which has already been done in the 
surrounding lands and whether the cost 
already incurred in sinking the shaft will 
be more o*- less thrown away if the work 
is now stopped. On the whole, the balance 
of convenience seems to lie in favour of the 
defendant, for thedetendanb is asubstantial 
man and any damage that may be done 
through the surface aod the underground 
will, in the event of the plaintiffs succeed¬ 
ing in their suit, be recoverable from the 
defendant. In my opinion, on the materi¬ 
als before the Court, the temporary 
injunction should be refused. 

The order of the Subordinate Judge, 
therefore, is affirmed and the appeal is 
dismii'sed whit costs. 


Bucknill. J.—I agree. 

Appeal dismissed. 
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Foster, j. 

The Indian General Navigation & B,y. 
Co . Lid.—Petitioner 

V. 

Firm Daulat Bam 0 /iftiur 6 w;—Oppo¬ 
site party 

Civ Rev. Nos. 95 and 102 of 1923, 
decided on 29^h May. 1923. from decision 
of S.C.C. Darbhangft, dated 22od December. 

1922 

(-tu. Pro. Code. S. of jurisdiction 

can be raised only ii prejudice ts proved. 

TTnder B -21 pteiodice be pleaded and 

proved berL the qneetion of jarledlotion can be 

raised. [P. 529. 0. 1.3 

Shareef and G.S. Prasad-ior Petitioner. 
Prasad—tor Opposite party. 
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Foster, J.:—This is an application under 
section 26 of the Small Cause Court Act and 
section 115 of the Code of Civil Procedure. 
The main ground on which the applications 
have been pressed is that of jurisdiction. 

The applicant Company received a 
coDsignment of cotton from the opposite 
party, the firm Daulat Bam, at Jagernath 
ghat Calcutta booked to Simaria ghat for 
Darbhanga. It should to mentioned that 
Simaria ghatiB a steamer ffAat in Monghyr 
District, and from there to Darbhanp the 
cotton would have to proceed by railway. 
On the forwarding note there is an instruc¬ 
tion signed by the consignor, directing the 
railway to sign the railway forwarding 
note and the necessary risk note on his 
behalf at Simaria ghat through their 
steamer agent, and recognising that if the 
goods be refused by the railway they shall 
remain at the steamer terminus at the 
shippers ’ risk and expense. It appears 
that the cotton arrived at Darbhanga 
deficient in weight and it has been found 
that the deficiency was caused during the 
transit on the river when in the applicants’ 
custody. The case that was brought by 
she consignee the firm Daulat Ram was 
tried by the Small Cause Court Judge 
at Darbhanga and decreed. The applicants' 
contention is that their contract and their 
eoutraotual responsibilities exteoded only 
between Jagernath Ohat and Simaria ghat 
and that in no capacity and in no part of 
their dealing with the nlaiutiff firm Daulat 
Bam had they aoythiug to do with Darb* 
hauga. The applicants nrge that by 
implication the terms of section 99 of the 
Civil Procedure Code give them the right 
to have the decree reversed. Against this 
the opposite party has a very strong 
reply. He refers to section 21 of the 
Civil Procedure Code and also to several 
mlings which nraotioally were to the same 
effect as the section. In addition to this 
be Doints out that the applicants have 
never asserted in their petition that they 
have sufiored any prejudice by reason of 
the trial of the suit at Dirbhanga. The 
aprl'cantg urpe that there is do need of 
any proof of when it is admit¬ 

ted that they have do office at Darbbanga 
an<i no conxection at all with the place. 
But this argument would only have any 
pertioenco if the applicants bad them¬ 
selves raised iu their pleading the question 
of prejudice. Prejodioe must be pleaded 
first and then will oome the question 


whether it has been proved. In my 
opinion this oontentiou of the applioanta 
must fail for the grounds put forward by 
the opposite party. 

Other points have been urged which have 
reference only to matter of evidence admit¬ 
ted on the record. 

The applications are rejected with costs. 
Hearing fee on the scale of second appeal 
in one charge. 

Application rejected. 
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Das and Boss, jj. 

Reiua Mahio —Petitioner 

V. 

Delu Mahto and ethers —Opposite Party. 

Civ. Rev. No. 302 of 1923, decided on 
13bh November, 1923, from an order of 
Sub-Judge, Patna, dated 16bb May, 1923. 

Civ. Pro. Code. S. 151—Court can ammd e90n 
afttr appeal. 

A Court oan amend a record even after ao 
appeal is brought, because a Court of law bae 
authority over its own record. 

Ahmad Beza —for Petitioner. 

A. B. Mukherji —for Opposite Party. 

Das, J. :—It has been contended before 
us that the learned Subordioate Judge had 
no jurisdiction to amend the decree after 
an appeal was taken from that decree to 
the appellate Court, in my opinion the 
contention is one which it is not possible 
for us to accept. There is very high 
authority for the view that a Court of law 
has authority over its own record aod it 
may amend the record even after an appeal 
is brought: Mellish v. Richardson (1). 
The Calcutta High Court in the case of 
Kumud Hath Roy Choudhury v. Ba« 
Jatindra Nath Choudhuty (2) raiied upon 
the decision to which 1 baya jusb referred 
for coming to the oooolusiou that where 
the Court would otherwise have the 
authority to amend the ju tgmeot it may 
do so even after an appeal has been taken. 
I entirely agree with the view wbiuh was 
taken by the Calcutta High Court in the 
case to which I have just referred. This 
application must be refused with costs. 
Hearing fee one gold mohur. 

Boss. J.:— I agree. 

Application rejected. 


(1) 1 01. and P. S94. 
(9) (1911) 38 Oal. 394. 
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Das and Maopherson, JJ. 

Chotu Aftaw and others —Petitioners. 

V. 

% 

Palto Qooe ani others —Opposite 
Parties. 

Civ. Rev. No. 302 of 1922, Decided 
on 21st March 1923, from the decision 
of D. J. Monghyr, D/-llth May 1922. 

Civil P. C.t S. 116 — Court can pass con — 
ditional order for adjournment—No revision 
lies from such order. 

Where after granting several adjourn- 
menta to defendant, the Court, on a fresh 
application for adjournment passed the follow¬ 
ing order, **Oefeadant again applies for time. 
His application may be allowed if he pays 
Bs. to costs to the plaintiffs immediately. 
The case will be taken up to.day if costs be 
not paid." 

ffeldi that the Court had jurisdiction to 
pass the order acd the High Court would not 
interfere in revision. (P. 529, C. 2| 

Manohar Lai —for Petitioners. 

^urari Prasad — for Opposite 
Parties. 

Das, J.— This application is direct¬ 
ed against the order of the learned 
Subordinate Judge of Monghyr refus¬ 
ing an application under Order 9 
Rule 13 of the Code of Civil Pro¬ 
cedure to set aside a decree. 
The suit was on a mortgage 
and was instituted on the 9th March 

1920. The Order sheet shows that 
the defendants continually asked for 
time and that the Court granted the 
defendants many adjournments. On 
the 17th February 1921, the Court 
adjourned the suit to the 16th March 

1921, on the defendant’s application 
for time. On the 16fch March 1921, 

^ both parties applied for time and the 
* Oo.virt adjourned the hearing of the 
suit to the 18th April 1921, and in¬ 
timated to the parties that it would 
proceed with the hearing of t ie suit 
on the 18th April 1921. On the 18th 
April 1921 the defendants were not 
present in Court. The plaintiff was 
ready and was willing to proceed 
with the hearing of the suit. The 
learned Subordinate Judge however 
without any application on the part 
of the defendants, adjourned the 
hearing of the suit to the 28th April 
mi. On the 28th April 1921, the 
1924 P/67 K 68 
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defendants were again absen*-. The 
plaintiff, however, applied for time 
and the learned Subordinate Judge 
adjourned the hearing of the suit to 
the 30th May 1921, the plaintiff was 
ready and the defendants again ap¬ 
plied for time. The learned Subordi¬ 
nate Judge adjourned the hearing of 
the suit to the 28th June 1921, and 
directed that the partie.s must be 
ready to produce evidence on the 
date fixed. On the 28th Jnne l 921, 
the plaintiff was again ready and the 
defencants again applied for time. 
The learned Subordinate Judge 
declined to allow time and intimat¬ 
ed to the parties that he would pro¬ 
ceed with the hearing of the suit the 
next day. On the 29th June 1921, 
the defendant made another applica¬ 
tion for time. The learned Subordi¬ 
nate Judge thereupon, passed the 
following order. “Defendant again 
applies for time. His application 
may be allowed if he pays Rs. 10 
costs to the plaintiffs immediately. 
The case will be taken up to-day if 
costs be not paid”. The costs were 
not paid and the learned Subordinate 
Judge thereupon proceeded with the 
hearing of the suit and passed an 
exparte decree in favour of the plain¬ 
tiff. 

It is contended on behalf of the 
petitioners by Mr. Manohar Lai 
that it was quite impossible for the 
defendants to comply with the order 
of the learned Subordinate Judge 
passed on the 29th June 1921 since 
the defendants were not present in 
Court and were no*- aware of the 
direction which the Court made upon 
them to pay Rs. 10 as cost to the 
plaintiff. The question is not whe¬ 
ther the defendants could or could 
not comply with the order but 
whether the learned Subordinate 
Judge bad jurisdiction tq pass the 
order which he did in fact pass. In 
my opinion his jurisdiction to pass 
the order which he did pass on the 
29th June was complete. The order 
was a conditional order, and the 
condition not having been satisfied 
the learned Subordinate Judge was 
right in proceeding with the hearing 
of the suit. The cost which he al¬ 
lowed to the opposite par^.y was 
Rs. 10 and the pleader who appeared 


Chotu Mian t. Palto Dope (Das, J.) 


SabJUG PfaSad y. HakISHCHaMDRA (Kulwant Sahay, J.) 1924 


530 PaUb 

for the petitioners might easily have 
paid that amount to the opposite 
party if he wanted io save the suit. 
But we are in this case not concerned 
with the question whether it was pos¬ 
sible for the defendants to pay the 

adjournment costs on the -9^ 

1921 to the opposite party, ine 
learned Subordinate Judge acted with 
jurisdiction and it is impossible for 
us, especially having regard to the 
history of the suit, to interfere with 

his order. 

I would accordingly reject this ap¬ 
plication with costs. Hearing fee 
one gold Mohur. 

Macpherson, J.—I agree. 

Revision rejected* 
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Das- and Kulwant Sahay, JJ. 
Sarjug Prasad Missir and others— 

Plaintiffs—Appellants. 

y. 

Harishchandra Chaudhuri and others- 

Defendants—Respondents. 

F A No. 116 of 1921, Decided on 
I8th April 1923, from the decision 
District J. Darbhanga, D/- ^oth 
February 1921. 

(a) T. P Ac!:, S.S— From knowledge oj exts- 
tence of mortgage but wrong knowledge as 
to date, notice was presumed. 

Where defendants in a petition stated that 
a prior mortgage in favour of L ©listed on 
the property but in fact that mortgage was 
subsequent to theirs. 

Heidi that they had notice of 

(6) r, P. AcU,B. Se—Morigogee releasing a 
portion of property from mortgage—Whole 
debt can*t be recovered from the remaining 
portion. 

The equity of redemption is not eitingui 
•bed by mere passing of the decree in a mort* 
gage suit. The equity of redemption sub¬ 
sists until the sale is held and the sale pro¬ 
ceeds are distributed. Where there is no evi¬ 
dence to show that the share of the mort¬ 
gaged property released by defendants from 
the debt could not be sold by the defend¬ 
ants in execution of their mortgage-decree. 

Heidi that the defendants having released a 
portion of the mortgaged property from their 
mortgage lien, they were bound to apportion 
the mortgage debt upon the remaining por¬ 
tion. They cannot ty releasing a portion of 
the mortgaged property throw the entire bur¬ 
den of the mortgage debt on the remaining 
portion so as to affect third parties. 

[P. 534 C, IJ 


Hasan TTnam, A. T. Sen and Har- 
narayan Prasad —for Appellants. 

C. C. Das and Shoroshi Chandra MUier 
—for Respondents. 

Kulwant Sahay, J.—This is an ap¬ 
peal by the plaintiffs against the 
decree of the District Judge of Dar¬ 
bhanga, dated the 28th February 
1921, whereby he declared that the 
plaintiffs were entitled to redeem the 
mortgage of the defendant first party 
on payment of the full amount of 
the decree passed in their favour 
on the basis of the mortgage of the 
15th August 1884. The facts giving 
rise to the present litigation are as 
follows : One Sadiq Ali Khan had 
5 annas 17 gandas 2 kawries share 
in Mauza Athar, Parganna Ahilwar, 
Tauzi No. 335. On the 26th of July 
1877 Sadiq Ali Khan executed a 
mortgage in faTour of one Balbhadar 
Prasbad Sahu and Matuk Dal Sahu 
for a sum of Rs, 49,970 mortgaging 
4 annas share of the said Mauza 
Athar and other properties. A suit 
was brought on the basis of the said 
mortgage and an ex part* decree was 
passed on the 19th of September 
1883. In execution of this decree it 
appears that Sir Lacbhmeshar Singh, 
the Maharaja of Datbhanga, pur¬ 
chased the 4 annas of Mauza Athar. 
The exact date of this purchase does 
not appear from any document on 
the record. 

On the 15th of August 1884 Sadiq 
Ali Khan executed another mort¬ 
gage in favour of Awadh Narayan 

Chaudhuri, father of ,the 
Nos. 1 and 2, for a sum of Rs. 2.000 
and amongst other properties he 
mortgaged his entire share Oi .5 
annas 17 gandas 2 kawries of Mouza 
Athar. 

On the 21st March 1885 Sadiq Ali 
Khan executed a third mortgage in 
favour of Dalji Dal Sahu for a sum 
of Rs. 90,000 whereb) he mortgaged 
1 anna 17 gandas 2 kawries of Mauza 
Athar and a large number of other 
properties. On the 14th December 
1885 a fuit was brought to enforce 
this third mortgage and a decree 
was passed thereon on the lo*n® 
February 1886 for a sum of 
1,04,250. 
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On the I2th September 1898 the 
defendants Nos. 1 and 2, the sons of 
Awadh Narayan Ohaudhuri. who 
was the mortgagee under the bond 
of the 15th of August 1884 brought 
Suit No. 77 of 1898 to enforce the 
abore mortgage. In this suit Lalji 
Lai was not made a party, but the 
Maharaja of Darbhanga was made a 
party on the ground of his purchase 
of 4 annas share of Mauza Athar 
in execution of the decree of the 
first mortgagee. The defendants 
Nos 1 and 2, that is, the plaintiffs 
to the Suit No. 77 of 1898, released 
the 4 annas share of Mauza Athar 
on the objection of the Maharaja of 
Darbhanga and they obtained an 
d pcir^e decree for the sale of 1 anna 
17 gandas 2 kawries of Athar. This 
decree was passed on the 10th of 
V May 1899 but it was subsequently 
set aside. A fresh decree for sale 
of 1 anna 17 gandas 2 kawries of 
Athar was passed in favour of the 
defendants Nos. 1 and 2 on the 2nd 
August 1905. There was an appeal 
to the Calcutta High Court against 
this decree, but the appeal was dis 
missed on the 1st of April 1908. 

Lalji Lai took out several execu¬ 
tions of his decree of the 15th 
February 1886. On the 16th of May 
1892 a petition was filed on behalf 
of the de'endants Nos. 1 and - in 
of the execution cases of Lalji 
Lai which is Exhibit 7 in this 
case. The defendants Nos. 1 and 2 
in this petition stated that amongst 
other properties, 1 anna 17 gandas 
10 kawries share in Mauza Athar 

had been put up for sale in the exe¬ 
cution case of La'ji Lai v. Su'Hq 
Kkari, judgment-debtor. They sub- 
mitted that the said share was first 
* mortgaged to Lalji Lai and there¬ 
after to them under a bond dated the 
15th Augu-t 1881 without their hav¬ 
ing any knowledge of the mortgage 
of Lilji Lai. The defendants Nos. 1 
and 2, therefore, prayed that at 
first other properties might be ad- 
vertised for sale and that if the 
sale proceeds thereof proved insuffi¬ 
cient to pay off the decretal amount, 
then the 1 anna L7 gandas ^0 kawries 
of Athar might be sold. Along 
. with this petition, they produced 
¥ their own bond of 1884. Now, in this 


petition the defendants Nos. 1 and 2 
wrongly stated tha*; the mortgage of 
Lalji Lai was prior to their own 
mortgage. As a matter o'^ fact, their 
mortgage was dated the 15th of 
August and Lalji Lai’s mort¬ 

gage was dated the 2 st of March 
1885. They filed ihii petition in the 
execution case of Lalji Lai and if 
they had taken the trouble to look 
into the records of that execution 
case, they wouli at once have come 
to know that the mortgage of Lalji 
Lai was sub'^eq-ient lo their own 
mortgage.However, it appears that 
at the time this petition of the 16tb 
of May 1892 was filed, the-e was no 
execution case of Lilji L\1 pending, 
it having been struck off on a prior 
date, and the order made by the 
Court upon this petition was : “The 
case referred to in this 'petition has 
already been struck off. Ordered: 
file this petition with the record and 

return the bond.” 

The present plaintiff’s and one 
Babu Ram Prashad had a money- 
decree da^ed the 21st of February 
1895 against Lalji Lai and in exe¬ 
cution o this decree the plaintiffs 
and Ram Prashad attached the decree 
of Lalji Lai against Sidiq Ali Khan 
dated the 15th February 1886 and on 
the 2lst of April 1904 they purchas¬ 
ed the said decree in execution of their 
own decree. On the 2nd April 1904 
the plaintiffs and Ram Prashad, as 
purchasers of the decree of the 15th 
of February 1886 applied for exe¬ 
cution of that decree and for sale 
of 1 anna 17 gandas 7 kawries of 
Athar and other properties. The 
sale was held on the 15th February 
1907 and the plaintiffs became the 
purchasers of the said I anna 17 gan¬ 
das 2 kawries of Athar. By a private 
partition between the plaintiffs and 
Ram Prashad, the whole of this share 
has been allotted to the plaintiffs. 

The defendants Nos. 1 and 2 took 
out execution of their decree of the 
2nd of August 1905 and. .^^pfllpted 
to sell the 1 anna 17 gand4?.2.kk^Ti®s 
of Athar which had been purchased 
by the plaintiffs and this led to the 
institution of the present suit, where¬ 
in the plaintiffs prayed fOr a decla¬ 
ration that they were not bound by 
the bond of the 15th of August 1884 
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and the decree of 2n(l August 1905 
obtained by the defendants Nos. 1 
and 2 ; and that the said bond and 
decree were null and Toid as against 
them. They praye I in the 
tive that if the Court found the 
plaintiffs to be liable under the bond 
of the 15th August 1884 it uiight be 

held that the plaintiffs were entitled 
to redeem ihe said mortgage as 
against the defendants an<l ‘hey 
prayed that; having regard to the fact 
that t:ie defendants Nos. 1 and 2 
had released 4 annas share of Mauza 
Athar from their mortgage lien in 
favour of the Maharaja of Dar- 
bhanga, ihe plaintiffs were entitled 
to redeem the 1 anna 17 gandas 2 
kawries share of the village on pay¬ 
ment of the proportionate amount 

of the mortgage-money. , . . 

The defendants Nos. 1 and 2 tiled a 
written statement alleging inter aha 
that they had no notivre of the mort- 
crage of the 2l8t of March U85 in 
favour of Lalji Lai; that as regards 
the 4 annas share of Athar released 
by them in favour of the Maharaja 
of Darbbanga, the fact was that the 
said Maharaja was the first mort¬ 
gagee in respect of the said 4 annas 
share ; and that the said Maharaja 
purchased the said 4 annas share in 
execution of his decree upon the 
mortgage and, therefore, ^hey 

had no right to sell the said 
4 annas share in execution 

of their own decree. They further 
alleged that as they were prior mort- 
. gagees, the plaintiffs had only the 
right to redeem. 

The learned District Judge has held 
that the defendants had no knowledge 
of the mortgage-bond of the 2lst 
March 1885 in favour of Lalji Lai at 
the time they instituted their suit on 
the basis of their bond of the 15th of 
August 1884 and that, therefore, the 
decree on the basis of the latter bond 
was binding upon the plaintiffs and 
that it was a valid decree He fur¬ 
ther held that the effect of the defen¬ 
dants not making plaintiffs parties 
in their suit was that the plaintiffs* 
right-of redemption is still in existence, 
tie also held that the plaintiffs could 
redeem only on payment of the full 
amount of the sum now due under 
the decree of the defendants Nos. 1 
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and 2, and he has accordingly made 
a decree to that effect. 

The plaintiffs prefer this appeal 
and the substantial questions raised 
by the learned Counsel on their behalf 
are that the learned District Judge 
was wrong in holding that the plain¬ 
tiffs were bound to pay the entire 
amount due under the decree of the 
defendants Nos. 1 and 2 in order to 
redeem the 1 anna 17 gandas 2 kawries 
share of Athar purchased by them; 
and that he was further wrong in hol¬ 
ding that the defendants Nos. 1 and 2 
had no knowledge of the mortgage 
of Lalji Lai. In my opinion the 
grounds taken by the learned Counsel 
are well founded and ought to prevail. 

As regards the knowledge of the 
defendants Nos. 1 and 2, the plaintiffs 
produced a copy of the petition filed 
on behalf of the defendants Nos. 
and 2 in the execution case of Lalji 
Lai on the 16th of May 1892 referred 
to above which has been marked as 
Ext. 7 in this case. The learned Judge 
has 'held that the petition has not 
been properly proved and the reasons 
given by him are that no proper attempt 
was made to get the original thereof, 
that it has not been shown that the 
petition was a bona fide petition, and 
that the petition makes an incorrect 
statement of fact inasmuch as it 
alleges that the mortgage of the 
defendants Nos. I and 2 was subse¬ 
quent to that of Lalji Lai’s mortgage. 
Now the plaintiffs filed the certified 
copy before the District Judge and 
asked him to send for the original 
thereof from the record-room. The 
petition did not give the number of 
the case in which it was filed and the 
plaintiffs, who were not parties to the 
execution case in which it was filed, 
were not in a position to give further 
details as regards the record in which 
it was to be found. They did all they 
could, namely, to produce the certifi¬ 
ed copy and to ask the Court to s nd 
for the original thereof. The learned 
Judge made a requisition for th® 
original but the requisition was not 
complied with on the ground that the 
date of disposal of the case was not 
given in the copy of the petition an* 
that, on looking into the index of the 
year 1892, no number of the execution 
case in which it was filed, was to oe 
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found. For this the plaintiffs cannot 
be found fault with. They were not 
in a position to gire further details 
than what was available to them 
from the certified copy and the evi¬ 
dence of the plaintiffs’ witnesses No 
1, Booni bal Das, and No. 4, Ram 
Ashray Prashad, is, in my opinion, 
sufficient to prove that the original 
could not be traced and that the 
copy produced was a copy of the 
petition filed on behalf of the defen¬ 
dants Nos. 1 and 2. No doubt the 
petition made a mis-statement of fact 
inasmuch as it stated that the bond 
of che defendants Nos. 1 and 2 was 
subsequent in date to that of Lalji 
Lai, but that only shows want of due 
care on the part of the defendants 
advisers who could easily have found 
out, on a reference to the execution 
case, that Lalji Lai’s bond was sub¬ 
sequent to the defendant’s bond. 
This fact cannot go to throw any 
doubt as regards the bona fides of the 
petition. In fact, there does not 
appear any reason to hold that the 
petition was not a bona fiie one. 
There were a large number of other 
properties to be sold in execution of 
Lalji Lai’s decree and the prayer 
made was a proper and natural one, 
viz., that the property mortgaged to 
the defendants might be sold after 
the sale of other properties. No one 
else was interested in making a 
false statement and filing an appli- 
.cation to that effect. It must, there¬ 
fore, be considered to be a bona fide 
application filed on behalf of the 
defendants and it must be held that 
khey had knowledge of a mortgage 
kn favour of Lalji Lai, but they did 
jnot pursue their enquiry far enough 
las they ought to have done. Under 
jthe circumstances, the conclusion is 
irresistible that they had notice of 
[Lalji Lai’s mortgage before they in- 
’stituted their suit on 12th Septem¬ 
ber 1898. 

Bub even assuming that the defen¬ 
dants had no notice of Lalji Lai’s 
mortgage, I do not think that their 
position is in any way altered. The 
fact remains that Lalji Lai was a 
subsequent mortgagee and he was 
not impleaded as a party in the suit 
brought by the defendants te enforce 
their prior mortgage. The result 


was that the decree obtained by the 
defendant-^ on the basis of their 
mortgage wa3 not binding upon Lalji 
Lai, and the plaintiffs, who now stand 
in the shoes of Lalji Lai, have still 
the right of redemption left in them. 

The next question which arises for 
determination is on what terms are 
the pUintiffs ent tied to redeem. This 
raises the question as to whether the 
defendants Nos. 1 and 2 were justi¬ 
fied in releasing the 4 annas share of 
Athar in favour of the Maharaja of 
Darbhanga in their Suit No. 77 of 
1898. Now the position is, that there 
wis a first mortgage of 4 annas of 
^ouza Athar in the year 18«7 in 
favour of Balbhadar Sahu and others. 
There was a second mortgage of the 
entire 5 annas 17 gan ia'^ 2 kawrtes 
of Athar in the year 1884, in favour 
of the ancestors of* the defendants 
Nos. 1 and 2. Then there was a third 
mortgage of 1 anna 17 gan^ias 2 kaw- 
share of Mouza Athar in favour 
of Lalji Lai, the predecessor in interest 
of the plaintiffs. The first mortgagee 
obtained his decree on the 19th Sep¬ 
tember 1883. The second mortgagee 
obtained his de'ree on the 2nd of 
August 1905 without impleading t’ne 
third mortgagee and the third mort¬ 
gagee obtained his decree on the 
15th @f February 1886. There is no 
evidence to show that at the time of 
the defendants Nos. 1 and 2’s mort¬ 
gage the 4 annas share of Mouza 
Athar had already been sold and 
pu! chased by the Maharaja of Dar¬ 
bhanga in execution of the decree 
unHerthe first mortgige. All that 
we find is a statement in the judg¬ 
ment of the High Court of Calcutta 
passed on the Ist April 1908 in the 
appeal against the decree dated the 
2nd August 1905 to the effect that 

the name of the Maharaja of Dar¬ 
bhanga was subsequently omitted from 
the record as it was found that he had 
been a purchaser of the 4 annas share 
of mortgaged property in favour of 
Awadh Narayan. This is no evidence, 
as against the plaintiffs of the facts 
that 4 annas share had already ^en 
purchased by the Maharaja of Dar¬ 
bhanga before the second mortgage of 
the defendants. As the plaintiffs 
were not made parties to the suit of 
the defendants, as they ought to have 
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been, the statement in the judgment 
of the High Court referred to above 
cannot be used as evidence against 
them. A? it has not been shown 
as against the plaintiffs that the 
defendants were justified in law in 
releasing the 4 annas share of Athar, 
it must be held that the plaintitfs are 
entitled to call upon the defendants 
to show in their presence that the 
release was a legal and valid one. 
All that we have get on the record is 
that at the time of the second mort¬ 
gage of the defendants, a decree liad 
already been passed on the basis of 
the first mortgage, but that would 
not extinguish the right of the mort¬ 
gagor. As has been held by the Full 
Bench of the Calcutta High Court in 
the case of Bibijan Bibi v. Sachi 
Bewath (1), and by this Court 
in the case of MuhammOd Musa 
V. Babu Singh (2), the equity of re- 
^deraption in i.ot extinguished by 
merely passing of the decree in a 
mortgage suit. The equity of redem¬ 
ption subsists until the sale is held 
and the sale proceeds are distributed. 
Therefore, in the absence of any evi¬ 
dence to show that the 4 annas share 
of Mnuza Athar could not be sold by 
the defendants in execution of their 
mortgage decree, it must be held that 
the defendants having released a 
portion of the mortgaged property 
from their mortgage lien, they are 
bound to apportion the mortgage 
debt upon the remaining portion 
which is now in the hands of the 
plaintiffs. They cannot by releasing 
a portion of the mortgaged property, 
throw the entire burden of the mort¬ 
gage-debt on the remaining portion 
so as to alfect. third parties. That 
the defendants Nos. 1 and 2 were not 
in possession of all the facts of the 
first mortgage and were not justified 
in releasing the 4 annas, is evident 
from the fact that even in their writ¬ 
ten statement in t e present suit they 
stated that the first mortgage was in 
favour of tlio Maharaja of Darbhanga 
whereas it was in favour of one Bal- 
bhadar Prasbad Sahu. It must, 
therefore, follow that the plaintiffs 
are entitled to redeem 1 anna 17 

(1) [19041 31 Cal. 863. 

(2) 1922 Pat. 92. 


gandas 2 kawries share of Mouza 
Athar on payment of the mortgage* 
money, principal with interest, at 
the rate stipulated in the mortgage- 
bond from the date of the mortgage 
upto the date of redemption which 
can be legitimately apportioned upon 
the 1 anna 17 gandas z kawries share 
purchased by them The result is, 
that this appeal is allowed and it is 
declared that the plaintiffs are entit¬ 
led to redeem 1 anna 17 gandas 2 
kawries share of Mouza Athar on 
payment of the amount of principal 
and interest from the date of the 
bond upto the date of redemption 
at the rate stipulated in the bond 
proportinate to the 1 anna 17 gandas 
2 kawries share of Mouza Athar. In 
other words, the amount which the 
plaintiffs are bound to pay in order to 
redeem 1 anna 17 gandas 2 kawries of 
Athar will bear the same proportion 
to the entire amount principal with 
interest at the bond rate upto the 
date of payment as 1 anna 17 gandas 
2 kawries bears to 5 annas 17 gandas 2 
kawries. The decree of the lower 
Court will be varied accordingly. The 
plaintiffs ehall get six months from 
this date within which they should pay 
the sum found due, and if the plain¬ 
tiffs fail to redeem within the said 
period, the defendants Nos. 1 and 2 
will be entitled to sell the 1 anna 17 
gandas 2 kawries share of the Athar 
free of the lien of the plaintiffs. The 
plaintiffs-appellants are entitled to 
the costs of the appeal. 

Das, J. —I agree. 

Appeal allowed. 
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Mi. Wahi<hun~nissa an! others — 
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Pichit Lal Missir and another'^ 
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Criminal P. <?.. S. 1 45^Magistrate has dis¬ 
cretion in examination of witnesses-Document 
aimitted without being proved does not oust 
surisdtction. 

la prooeedingfl under S. 145 ik is in the die- 
orelion of the Mlagiatrate to refaee to examme 
all the witueesea produced by any party, but 
the diaoretioD ia one which must bo exercised 
with due care and caution and with careful 
regard to the oircumetanoee of each particular 
case. The adtniesi m of a document without 
its being duly proved but without any ejec¬ 
tion. may be au illegality but it does not affect 
the juriadictioa of the Magietrate "“se the 
aoal order in the case. 2 P. 330.. d,^.t. 

S. M. Niamaiullah —for Petitioners. 
C, Pal—lot Opposite Party. 


Judgment— The petitioners were 
the first party in a proceeding under 
S 145 of the Code of Criminal Proce¬ 
dure. The dispute relates to the pos- 
session of 250 bighas of land in Mauza 
Bira in the District of Monger. On 
the 22 nd November 1922, Ut. Wahi- 
dunnissa of the first party filed a 
petition before the Sub-Divisional 
Magistrate to the effect that there 

was imminent likelihood of a breach 

of the peace in respect of the posses- 
Sion of the 250 'and in 

dispute. An order under S. 144 of the 
Code of Criminal Procedure was 
passed and the Sub-Inspector of Police 
was directed to enquire mto the 
matter and submit a report. 1 he 
Sub-Inspector submitted his 
whereupon proceedings under S 1^5 
wore ordered to be drawn up on the 
5th December 1922; and by an order 
of the same date it was directed that 
the Brst party should produce hei 
witnesses on the 20th ■December L9v2, 
In the proceeding as originally drawn 
up the petitioner No. 1, Wahidunnis^a 
was the only member of the first 
party. On the 20th December lJw2, 
the second party appeared and filed a 
petition stating that certain 
persons who were interested in the 
land in disp ite should also be made 
parties, and upon this application 
Azizur Rahman and Kamaluddin, 
were added as first party in the pro¬ 
ceeding. The three persons of the 
first party jointly own a L0*annas 
share in the village and the second 
party own a fi-annas share. Several 
adjournments were taken by the par¬ 
ties in order to settle their disputes 
out of Court, and on the 17th March 


1923, the learned Magistrate, while 
postponing the case to the ^ t* e 3rd 
April, directed that the parties must 
either settle all matters in the mean¬ 
time amicably or must come ready 
with evidence on that date. He 
stated; “I must not allow further 
adjournments on any account. On 
the 3rd April 1923, a petition was 
again filed by both parties for a 
week’s adjournment in order to enable 
them to come to terras. This appli¬ 
cation was rejectei. an the first 
party were called upon to produce 
their eviden 36. They thereupon exa¬ 
mined six wit'esses and the order on 
the 3rd April 1923 was that the case 
was adjourned to the I2th April 1J23 
for the evidence of the second party. 
On the 11th April 1923 a petition was 
filed on behalf of the first party 
wherein it w-is stated that as there 
was a talk of compromise going on 
between the parlies the first party 
were not ready with their evidence 
on the 3rd April ^923 and they examin¬ 
ed only such witnesses on that 
date as were present in Court, ifiey 
prayed for issue of summonses on a 
number of other witnesses whom they 
wanted to examine on the next day. 
The petition was put up before the 
Magistrate with an office note to the 
effect that, the case was a S. Ub 
case, that the peution filed by the 
first party was for having summonses 
served upon witnesses and that writ¬ 
ten summonses were attacned there¬ 
with. This application with the otiice 
note being put up before the learned 

Magistrate, he made an 
effect “Let it be served On the 1-th 
April 1923 the case was again adjourn¬ 
ed as the learned Magistrate had no 
time to take up the case, and the 
next date fixed for the hearing was 
the 24th April 1923. On the 24th 
April 192.., the fir.it party wanted to 
examine the witne.saee nam^ed in their 
petition of the lUli April. The learned 
Magistrate examined two of those 
witLsses and refused to exami"® 
the rest. The order passed upon 
this petition runs thus: “These are 
fresh witnesses not named in the 

first list of witnesses; can t ®““*?® 
them; file.” After rejecting the peti- 
1 tion of the first party and after 
L examining two more witnesses for the 
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first party, the learned Magistrate 
postponed the case to the 27th April 
1923 for taking the evidence of the 
second party. The evidence of the 
second party was duly taken, and 
ultimately the learned Magistrate 
passed his final order declaring the 
second party to be in possession. The 
first party thereupon filed the pre¬ 
sent application for revision to 
this Court, and one of the main 
grounds urged before the Bench be¬ 
fore whom the application was filed 
was that the first partv, Azizur Rah¬ 
man, had his witnesses ready but that 
those witnesses were not examined 
and that the statement in the order of 
the learned Deputy Magistrate to the 
effect that Azizur Rahman did not 
contest the proceedings was incorrect. 

This Court thereupon made an order 
calling upon the Deputy Magistrate 
to report on the petition particularly 
as regards the allegation that the 
first party, Azizur Rahman, did con¬ 
test the proceedings and had his 
witnesses ready but that those witnes¬ 
ses were not examine!. The learned 
Deputy Magistrate has submitted an 
explanation, and he says that, as a 
matter of fact Azizur Rahman filed a 
written statement and thereafter 
never appeared to contest the proceed¬ 
ing* 

I It has been pointed out by learned 
Counsel for the petitioners that the 
petition of the 24th April 1923 was 
as a matter of fact, signed by the 
Mukhtar for Azizur Rahman, al¬ 
though the petition purported to be 
on behalf of Bibi Wahidunnissa only. 
He also points out that certain other 
petitions were also filed which bear 
the signature of the Mukhtar for 
Azizur Rahman alone and he con¬ 
tends that, as a matter of fact, Azizur 
Rahman did contest the proceedings. 

Mr, G, C. Pal on behalf of the oppo¬ 
site party contends that, assuming that 
Azizur Rahman did contest the pro¬ 
ceedings and that the application of 
the 24th April 1923 was really an ap¬ 
plication on behalf of Azizur Rahman, 
that fact does not alter the position. 
He contends that it was in the discre¬ 
tion of the learned Magistrate to re¬ 
fuse to examine the witnesses who 
were produced on the 24th April 1923 
and he relies on the case of Samir 


Sheikh V. Jahed Sheikh (1). In tha 
case it was held by a Division Bench 
of the Calcutta High Court that a 
Magistrate acting under section 145, 
Criminal Procedure Code, has a dis¬ 
cretion in the matter of examination 
of witnesses. He is not bound to exa¬ 
mine all the witnesses adduced by the 
parties, but may limit the number for 
good and sufficient reason. It was 
further laid down that the discretion is 
one which must be exercised with due 
care and caution and with careful re¬ 
gard to the circumstances of each 
particular case. That cise clearly 
lays down the proposition that, in a 
proper case, it will be in the discretion 
of the Magistrate to refuse to examine 
all the witnesses produced by any 
party. It appears in the present case 
that, although Azizur Rahman was 
not a party in the proceedings as ori¬ 
ginally drawn up, yet the proceedings 
were amended on the 20th December 

1922 and Azizur Rahman filed his writ¬ 
ten statement on the 10th January 

1923 ; and, although the firs; list of 
witnesses was filed before Azizur 
Rahman had filed his written state¬ 
ment, still it was open to him to come 
ready ^^ith his witnesses on the 3rd 
April 1923 when the witnesses of the 
first party were examined. Moreover, 
it appears that when the Magistrate 
recorded his order on the 3rd April 
1923 that the case was adjourned to 
the 12th April 1923 for the purpose of 
taking the evidence of the second 
party, no objection was raised by the 
first party alleging that they had 
other witnesses to examine or other 
evidence to produce. On the 24th 
April the learned Magistrate exercised 
his discretion : he examined two more 
witnesses for the first party, although 
the first party had closed their case 
and the case was adjourned in order to 
take the evidence of the second party, 
and after examining two more witnes¬ 
ses he refused to examine the fresh 
witnesses procuced on that date. Now, 
if that is a matter of discretion, I am 
unable to say that the learned Deputy 
Magistrate acted without jurisdiction 
in refusing to examine the witnesses 
produced on the 24th April 1923. 

(1)11906] 3 C. L. J. 478—3 Or. L. J- 
423. 
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Learned Counsel for the petitioners 
relies upon the case of Biswanath Ma- 
hapatra v. Shivanand'Sarasioati (2). 
The facts of that case are different 
from those of the present case. In 
‘hat case the question related to the 
right to collect rent from certain ten¬ 
ants ; both parties claimed the right 
to collect rent from tenants of the 
lands in dispute. The learned Deputy 
Magistrate examined some of the ten¬ 
ants, and as regards those tenants he 
held that the party in whose favour 

those tenants had deposed was in pos¬ 
session by collecting rent from those 
tenants. There were altogether fifty- 
eight tenants on the land, and one of 
the parties wanted to examine all 
those tenants and it was argued on 
his side that all his witnesses who 
were the tenants of the land were pre¬ 
sent in Court but that the learned 
Deputy Magistrate refused to examine 
all of them and. therefore, there was 
a denial of justice. It was held that, 
although it was discretionary for the 
Magistrate to refuse to examine all 
the witnesses, yet, having regard to 
the circumstances of that particular 
case, there was a denial of justice, in¬ 
asmuch as the learned Magistrate had 
proceeded to declare possession in 
favourof the party in whose favour 
the tenants bad given evidence, and 
if the other tenants had also been ex¬ 
amined it was likely that the learned 
Magistrate would have made an order 
in favour of that party as regards the 
other tenants also. The witnesses 
whom the Deputy Magistrate refused 
to examine in that case were the wit¬ 
nesses named in the first list and they 
were not fresh witnesses ; and, in re¬ 
manding the case, Mr. Justice Jwala 
Prasad observed. ** It must, however, 
be mentioned that the second party is 
not entitled to examine any witness 
not mentioned in the list of persons 
{kazri) filed on the 3rd December 1920.’* 
Therefore, in that case also the party 
was limited only to those witnesses 
whom he had named in the first list. 
In the present case, the witnesses who 
were not examined were witnesses 
who were not named in the first list, but 
who were witnesses named in a fresh 


(2) il921] 2 P. L. T. S80—611. C. 718 
22 Or. L, J. 43. 


V. Md. Haziq Hussain Patna 537 

list, and I am unable to hold that the 
learned Deputy Magistrate acted 
without jurisdiction in not examining 
those witnesses. This was the chief 
point taken on behalf the petition¬ 
ers. 

Another point taken on their behalf 
was that the learned Deputy Magis¬ 
trate was wrong in admitting into 
evidence a written statement which 
had not been properly proved. It 
appears that a copy of the written 
statement was filed by the second 
party but the original was not produ¬ 
ced and the copy was admitted and 
marked as an exhibit after examining 
the copyist and the comparing clerk 
who htd prepared the copy. This was, 
DO doubt, an irregular procedure. But 
it appears that no objection was taken 
to the document being taken in evi¬ 
dence and it was marked as an exhi¬ 
bit without any objection. The fact 
of the document being marked as an 
exhibit without being duly proved 
may be an illegality, but it does not 
affect the jurisdiction of the Magis¬ 
trate to pass the final order in this 

case. . , 

The last objection taken on behalf 

of the petitioner is, that the learned 
Deputy Magistrate has not considered 
a document marked *X’ which is a 

report of the Sub-Inspector in a pre- 
vious proceeding. The learned Depu¬ 
ty Magistrate expressly refers to this 
document and comments upon it; and 
there is no reason to hold that he did 
not consider this piece of evidence on 

behalf of the first party. 

None of the grounds taken by learn¬ 
ed Counsel for the petitioners can, 
therefore; be entertained; and this 
application must, therefore, be rejec¬ 
ted. 

Application rejected. 
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Jagdishwar iVarayan—'Defendant- 

Appellant. 

T. 

Md. Haziq Hussain and others— 

Plaintiffs—Respondents. 

First Appeal from orig al decree. 
No. 105 of 1920, Decid on 13th 
August 1923, against a d ^ sion of 
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Subordinate Judge of Monghyr, 
D/- 3lst January 1920. 

(a) Benaal Revenue S lie Law (Acf XIof 1859), 
Ss. 2, 5, and 5 -i- Jurisdiction-Arreant and 
coidinuanct'. of default give jurisdiction—Party 
impugnii^g re e^ue sale oa contrary to law must 
give dates of revenue kists according to 
nal settlement and kistbandi—Misdescription 
of estate sold does not make sale void for want 
■->f jllrisd^ctio u 

If the Government revenue is payable in 
June according to tbe original settlement and 
kistbandi of the mahal it does not under sec. 

•2 of Act XI of 1859, become an arrear of re 
venue until tbe 1st of July. A perusal of bees, 
a and 3 of tbe Act makes it perfectly clear 
that the Collector sbouH not putu:) an estate 
for sale unless there is an arrear of revenue in 
respect of that estate aud unless tbe latest date 
of payment 6zed by thsBoard lias expired and 
the default has not been made good. It is 
quite impossible that the 7th June which is 
the latest date fixed for payment by the Board 
of Revenue under sec. 3 of the Act is also 
tbe date upon which the kist or inetaliueot 
is payable for June according to the origi* 
nal settlement ind ki’itbar.di of the inaiial 
Whenever a persoc seeks to have a revenue 
sale set aside on the ground that there was no 
authority in the Colioctor to ec’l the estate, 
having regard to the fact that the latest date 
fixed for payment by the Board of Revenue 
bad not expired atthe date ben the property 
was put up for sale, he should, m order to en¬ 
able the Court to decide the po.nt give the 
dates cf tbe reve-ue kists accordiog to tho ori¬ 
ginal settlement and kistb indi. 7tn June is act 
tbe date when tbe revenue kist is falling 
due 'but it is the latest date for payment of 
previous ort'dars. The Collector therefore oas 
complete jurisdiction to sell property on the 24th 
September fo'lowing June. In every case where 
a sale for arrears of revenue is impeach^ as 
being contrary to the provisions of Act XI of 
1859, having regard to the scheme of the Act 
and the expreis direction contained in sec, 33 
of tbe Act, no grounds of objection are open to 
plaintiff which had not been declared and spe¬ 
cified in an appeal to the Commissioner. 3 P. 
L. J, 402 P. B. Diss. but foil. 

[P*540, 0. 1, 2; P. 542, C, ] 

(6) Patna High Courf Rules—Special Bench. 

It is for the Court as a whole and not for the 
Chief Justice to decide whether a particular 
Full Bench decision should be considered by 
this Court in a Bench specially constituted for 
that purpose. jP. 542, 0, 3) 

^ % (c) JurisdicUon — Exi:iteuce and exerHse 
of jurisdiction must be dieting uiihed^Illegnl 
exerci->e can be remedied only by appropriate 
procedure. 

Jurisdiction in relation to the proceedings of 
a Court means tbe authority of a Court to de¬ 
cide a particular cause or matter. Where the 
authority exists the proceedings are binding on 
the parties until set aside by some process 
known to the law. They cannot be 
set aside or disregarded in a coUateral 
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proceeding. There is fundamental distinc¬ 
tion between existence of jurisdiction and 
exercise of jurisdiction, and those proceediogi 
only can be declared null and void and there¬ 
fore disregarded which have been conducted 
by a Court not having any authority to conduct 
them; but where the complaint ie as to the 
mode in which the jurisdiotion has been exer- 
sised the appropriate procedu^ e provided for the 
removal of the grievance must be pursued if 
the complainant is to have any remedy for the 
injury done or supposed to be done to him. 

^ [P. 544, C. 1.1 

P. N. SinhaanI N. C. Ghosh—for 

Appellant. 

S. M. HiamatuUah, Jagannaih Pra¬ 
sad and M. S. Das—for Respon¬ 
dents. 

Das, J.—This was a suit by the 
Plaintiffs-Respondents for setting 
aside a revenue sale held on the 24th 
September 1917. The facts are these. 
An estate known as Chik Maharud- 
din Khatik is recorded as No. 3309 
on the touzi of the CoUeotorate of 
Moni^hyr with a Got rninent revenue 
of Rs. 129-13 as. There is no dispute 
before us that certain separate 
accounts vere opened in respect of 
shares in this estate, and that after 
excluding the shares for which sepa¬ 
rate accounts had been opened, the 
ro.?idue of the estate bore a sudderja^ 
ma of Rs. SO 9 as. I ought to mention 
that it was allege 1 by the Plaintiffs 
in their plaint that the sudder jama of 
the ijmali share should have been sta¬ 
ted to be Rs. 79 H and that the figure, 
Rs. 80-9 as., was arrived at by a wrong 
calculation. This position has been 
abandoned before us and we must 
take it as admitted that the residue of 
the estate bore a sulder jama of 
Rs. 80-9 as. On the 5th August 1917 
the residuary share was advertised 
for sale “ for arrears of revenue ard 
other demands which by law are rea¬ 
lisable as arrears of land revenue.” 
The sale took place, as I have men¬ 
tioned, on the 24th September 1917 
and at that sale Defendant No 1, the 
Appellant before us, became the pur- 
cha^pr of tbe share. The Plaintiffs 
who are interested in the residuary 
share preferred an appeal lo the Com¬ 
missioner of revenue under S. 2 of 
Act VII of 1868. They alleged vari¬ 
ous grounds of objection, all of which 
are now admitted to be wholly unten¬ 
able. The appeal was rejected ana 
the suit, out of which this appeal ari- 
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ses, was thereupon instituted by the 
Plaintiffs. The grounds of objection 
to the sale urged by the Plaintiffs in 
their plaint are as follows 

(1) The su ldefjama of the residuary 
share being Rs 79-6. there was no 
arrear of land revenue for which the 
residuary share could have been put 
up for sale. It may be mentioned 
that the arrear to recover which the 
property was sold was stated in the 
sale notification to be Rs. 111-9. 


(2) Notice was not served according 
to the provisions of S 6 of Act XI of 

1859, ^ ^ 

(3) The name of the raahal and the 

details of the revenue in arrear were 
wrongly entered in the notice. 

(4) Notice as provided by S 7 of Act 
XI of 1859 was not served- 

(5) Tne sale was liable to be set aside 
on the ground that the father of De¬ 
fendant No. 1 who was a co sharer, 
and whose duty it was to pay the 
Government revenue, deliberately 
defaulted in doing so in order to en¬ 
able him to purchase the share and 
he did purchase the share in the name 
of his son, Defendant No. 1. 

(6) The share was sold at a gross 
under-value and the Plaintiffs have 
sustained substantial injury by reason 
of the irregularities complained of. 

The learned Subordinate Judge, who 
heard the case at the first instance, 
had no difficulty whatever in reject¬ 
ing each and every ground set forth 
as a ground of attack in the pl-«int , 
and in this Court no attempt has been 
made to rapugn the correctness of 
the decision of the learned Subordi¬ 
nate Judge on these points. But 
while deciding against the t lain tiffs 
on each and every point raised by 
them in their olaint, the learned Sub* 
ordinate Judge has set aside the sale 
on two grounds, first on the ground 
that there was no arrear of revenue 
for which the sale could be held on 
the 24th September 1917: and, second¬ 
ly, on the ground that “ the entire 
residuary share was neither described 
in the notice under S. 6 nor sold at 
the revenue sale on the 24th Septem¬ 
ber 1917 ’* and that as the Collector 
had no jurisdiction tc split up the unit 
ip arrear* and to offer for sale some¬ 
thing less than that unit, the whole 


sale was without jurisdiction and 

should be set aside. 

So far as the first question is con¬ 
cerned I am unable to agree with^ the 
decision of the learned Subordinate 
Judge. The process of reasoning em¬ 
ployed by the learned Subordinate 
Judge is as follows: The share in 
question was sold to recover the arre¬ 
ars in respect of the June /crsi, but, 
so it is argued by the learned Subor¬ 
dinate Judge, if the kist or instalment 
was payable in Juno the revenue re¬ 
maining unpaid could not be conii- 
dered an arrear of revenue until the 
first of July. Now the Government 
revenue becoming an arrear on the 
1st July 1917 was not payable under 
the rules framed by the Board of Reve¬ 
nue until the 28th of September, and 

that being so, the share could not bo 
sold on the 24tb September 1917. Tne 
argument assumes that the tertn 
' June as employed by the Board 
of Revenue means the hist payable m 
June according to the original settle¬ 
ment and fcistbiin H of the mahal. hx. 
B., the copy of touzi Ledger shows 
that the Government revenue is pay¬ 
able in four in the following 

manner :-lst hist 14-5 payable on 
the 7th June every year ; Zn6 kitst 
Re. 20-1 payable on the 28th Septem¬ 
ber every year: 3rd kist Rs. 20-2 pay¬ 
able on the 12th January every year ; 
4th kifft R<- 24-1.5 payable on the 2Bth 

March every year. 

There is no dispute before us that 
the share in question was sold to reco¬ 
ver an arrear payable on the 7th June 
1917 and the whole question before us 
is whether the term “ kiat ” means the 
revenue payable in June accord¬ 
ing to the original settlement and 
kistbandi of the mahal under S. 2 of 
Act, 1869 or whether it means the ktst 
of which the latest date for payment 
under S. 3 of the same Act is the "th 
June. The argument before us as¬ 
sumes that the dates for payment ot 
the Government revenue according to 
the original settlement and kistbandt 
of the mahal under S. 2 of the Act 
are 7th June, 28th September. 12th 
January and 28th March respective¬ 
ly ; and it is indeed remarkable that 
tLse are the dates fixed as the latest 
dates for payment under b. 3 ot tne 
Act. There is no difficulty m under- 
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standing the scheme of the Bengal 
.Band Rerenue Sales Act, 1859. S. 2 
defines an “arrear of revenue” and 
provides that Government revenue 
does not become an arrear until the 
month f ollowing that on which ac¬ 
cording to the original settlement 
^ndkistbandi the Government reve- 
,nue is payable. It provides, in other 
words, that if the Government reve- 
Inue is payable in June according to 
iths original sGfctlQinsnt and fcistbundi 
lof the niahal it does not become an 
arrear of revenue until the 1st of July. 
S. 3 gives pover to the Board of Re¬ 
venue to determine upon what dates 
all arrears of revenue and all demands 
whica by the Regulations and Acts in 
force are directed to be realised in the 
same manor as arrears of revenue, 
shall be paid up in each district un¬ 
der the jurisdiction, in default of 
which payment the estates in arrear 
in those districts shall be sold at pub¬ 
lic auction to the highest bidder. A 
perusal of Ss. 2 and 3 makes it perfect¬ 
ly clear that the Collector should not 
put up an estate for sale unless there 
is an arrear of revenue in respect of 
that estate and unless the latest date 
of payment fixed by the Board of 
Revenue has expired and the default 
has not been made good. There is no 
dispute before us that the Board of 
Revenue under the jurisdiction con¬ 
ferred on it by S. 3 of the A.ct has 
fixed the 7th June, •. 8th September, 
12th January and 2^th March respec¬ 
tively as the latest dates for payment 
under S. 3 of the Act. It is, in my 
opinion, quite impossible to take the 
view that the 7th June, which is the 
latest date fixed for payment by the 
Board of Revenue under S. 3 of the 
Act, is also the date upon which the 
kist or instalment was payable for 
June according to the original settle¬ 
ment and kistbandi of the mahal. The 
coincidence, in my opinion, would be 
a remarkable one if the arguments 
advanced on behalf of the plaintiffs 
are to be accepted. According to them 
thp dates of payment according to 
the original settlement and kistbandi 
of the mahal under S. 2 of the Act are 
identical with the latest dates of pay¬ 
ment fixed by the Board of Revenue 
under S. 3 of the Act. There is, how¬ 
ever, no evidence before us in what 


manner the Government revenue was 
payable in respect of this estate un¬ 
der original settlement and kistbandi 
of the mahal. It is certainly remark¬ 
able that the Plaintiffs should not 
have alleged in their plaint that the 
7th June was the date fixed for pay¬ 
ment according to tho original settle¬ 
ment and kistbandi ; it is still more 
remarkable that they have not alleged 
that the Government revenue was not 
in arrear until the 1st of July and 
that the estate could not be sold until 
after the 28th September. That was 
not the ground specified by them in 
their appeal to the Commissioner and 
I find it quite impossible to support 
the judgment of the learned Subordi¬ 
nate Judge on this point. Whenever 
a person seeks to have a revenue sale 
set aside on the ground that there was 
no authority in the Collector to sell 
an estate having regard to the fact 
that the latest date fixed fer payment 
by the Board of Revenue had not ex¬ 
pired at the date when the property 
was put up for sale, he should, in or¬ 
der to enable the Court to decide the 
point give the dates of the revenue 
kistbandi. In my opinion the learned 
Subordinate Judge has fallen into this 
error that he has regarded the revenue 
kist as falling due on the ^th June 
whereas the fact is that the 7th June 
is the latest date for payment of pre¬ 
vious arrears. That being so, the 
Collector had complete jurisdiction to 
sell the property on the 24th Septem¬ 
ber. 

Assuming that I am wrong in the 
view which I have taken, the further 
question which arises is has the Court 
any power to set aside the sale on the 
ground that ^he Collector should not 
have put up the property for sale on 
the 24th September? S. 33 of the Act 
provides as follows:—“No sale for 
arrears of revenue or other demand, 
realizable in the same manner as 
arrears of revenue are realizable, made 
after the passing of this Act, shall be 
annulled by a Court of Justice, except 
upon the ground of its having been 
made contrary to the provisions of 
this Act, and then only on proof that 
the plaintiff has sustained substantial 
injury by reason of the irregularity 
complained of ; and no such sale shall 
be annulled upon the ground unless 



1924 Jagdishwar Narayan v. Md. Haziq Hussain (Das, J.) Patna 5il 


duob ground shall have been declared 'i 
and speoided in an appeal made to the i 
Commissioner under S. 25 of this Act, ( 
and no suit to annul a sale made un- i 
der this Act shall be receired by any t 
Court of Justice unless it shall be in¬ 
stituted within one year from the date 1 
of the sale becoming final and con¬ 
clusive as provided in S. 27 of this . 
Act, and no person shall be entitled I 
to contest the legality of a sale ’ 

having received any portion of the i 
purchase money: Provided, however, 
that nothing in this Act contained 

shall be construed to debar any per¬ 
son considering himself wronged by 
any act or omission connected with a 
sale under this Act, from his remedy 
in a personal action for damages 
against the person by whose act or 
omission he considers himself to have 
been wronged.” It may be assumed 
that the act of the Collector in put¬ 
ting up the property for sale on the 

24th September was contrary to the 
provisions of the Act; but if it was, 
there is a complete procedure indicat¬ 
ed in S. 30 which the PUintiffs 
should have followed before seeking 
their redress in the Civil Court. 
There was a * considerable divergence 
of opinion on the ciuestion whether 
S 33 barred a suit in the Civil Court 
where the Act of the Collector 
amounted not only to an irregularity 
hut to an illegality. It .eems to me 
that that question has been conclu- 
sively determined by the Judicial 
Committee in the case aiG.bitiLal 
Roy V. Ramjonani Misseryi). o. 
of the Act declares that “no estate 
held under attachment by the re¬ 
venue authorities otherwise than by 
order of a judicial authority shall be 
^ liable to sale for arrears accruing 
while it was so held under attach¬ 
ment.” In the case before their Lord- 
ships of the Judicial Committee the 
estate was sold for arrears which ac¬ 
crued while it was subject to an order 
issued by the Collector under the Cess 
Act of 18b0 for the levy of road-cess 
in arrear. The order under the Cess 
Act of .880 forbade the payment of 
rent to any person but the Collector 
until the amount due for road-cess 


(1) [1894] 21 Cal. 70—20 I. A. 165 
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was satisfied and their Lordships nad 
no difficulty in coming to the con¬ 
clusion that the order issued by tbe 
Collector under the Cess Act was an 
attachment both in form and subs¬ 
tance and an attachment within the 
letter and meaning of S. 17 of Act 
XI of 1859. That being so, their 
Lordships had no difficulty in holding 
that the Government sale was con¬ 
trary to the provisions of S. 17 and 
that the sale was wholly illegal. 
Having come to that conclusion their 
Lordships had to consider whether 
S. 33 of the Act was a bar to the suit 
which had been instituted by the 
aggrieved party for setting aside the 
^ale, and they expressed their opinion 
in the following words: — “Having 
regard to the scheme of the Act and 
the express direction contained in 
S 33, we are of opinion that in every 
cise where a sale for arrears of re¬ 
venue is impeached as being con¬ 
trary to tbe provisions of Act XI of 
1859 no grounds of objection are open 
to the Plaintiff which have not been 
declared and specified in an appeal 
to the Commissioner” and their Lord- 
ships continued as follows:— In the 

opinion of their Lordships a saleus a 

sale made under the Act XI of loo9 
within the meaning of that Act, when 
it is a sale for arrears of Government 
revenue, held by the Collector or 
other officer authorised to hold sales 
under the Act, although it may be 
contrary to the provisions of the Act 
either by reason of some irregularity 
in publishing or conducting the sale, 
or in conseiiuence of some express 
provisions for exemption having been 
directly contravened and their j^ord- 
ships concluded with the following 
pregnant observations:-“Their Lord- 
ships desire to add that in their opi¬ 
nion it would have been most 
! tunate if they h id been compelled to 
. adopt the construction placed upon 
• the Act by the Courts in India 
j Sales for arrears of revenue are of 
i constant occurrence; anything which 
3 impairs the security of purchasers at 
f those sales tends to lower the price 
r the estates put up for sale. It is 
s therefore of the utmost importance m 
! the interest of the revenue-paying 
5 population of India that alU^e^ions 
that can arise as to the validity of a 
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sale for arrears of revenue should be 
determined speedily and that when 
the sale his once been confirmed by 
the Commissioner, the purchaser 
should not be exposed to the danger 
of having his sale set aside on new 
grounds." That was a sale held in 
direct contravention of the provisions 

of S. 17 of the Act The utmost that 
can be ur^ed in this case is that the 
sale is in direct contravention of the 
provisions of Ss. 3 and h of the Act 
In my opinion, the utmost that can 
be said is that the salo ha? b-en held 
contrary to the provisions of the Act. 
That being so, d 33, in my opinion, 
constitutes a bar to the suit inasmuch 
as the objection was not declared and 
specified in the appeal made to the 
Commissioner. 

The other q^uestion upon which the 
learned Subordinate Judge has set 
aside the sale is of considerable ditfi- 
culty and is in my opinion concluded 
by the decision of the ITuU Bench of 
this Court in the case of Makant Kri¬ 
shna Dayal v. Ab<lul O-affar 

(2). The learned Subordinate Judge 
was quite right in following the deci¬ 
sion and as that decision is binding 
on us in this Court, we must hold that 
the sale was liable to be set aside on 
the ground urged by the Plvintitfs 
before, the Uarn:;d Subordinate Judge 
though neither declared or specified 
in the appeal to the Commissioner, 
nor taken in the plaint filed in this 
suit. Hut it has been argued before 
us that the case of ^{ahant Krishna 
DoyalO-ir Syp<l Ab luf Gaffar (2) was 
wrongly decided and a? we were ask¬ 
ed to invite the Full Court to consider 
the correctness of that decision, I 
think that it is my duty to express my 
opinion on that case. 1 bav3 dealt 
with the whole question in an orler 
of reference which I had prepared 
for the learned Chief Justice under 
Chap V. R. 6 of the rules of this 
Court and all that I need do is to 
make that order a part of this judg¬ 
ment. The learned Ghief Justice has 
declined to appoint a Special Bench to 
reconsider the decision of the Full 
Bei.ch on the ground that as this case 
is likely to go to the Privy Council it 
is unnecessary to put the parties to 

(2) TP^17] V P” L. J. ' 402—46 L‘C. 
13-2 Pat. L. W. 229 (F. B.) 


the costs of a second hearing before a 
Special Bench of this Court: speaking 
with the utmost deference,! think that 
it was for the Court as a whole and 
not for the learned Chief Justice to 
decide whether a particular Full 
Bench decision should be considered 
by this Court in a Bench specially 
constituted for that purpose R 1, 
Chap. V of the rules of this Court 
deals with a reference to a Full 
Bench and gives complete power to 
the loarned Chief Justice to decide 
whether any case shoull be referred 
to a Full Bench where a Division 
B^ach does not diifer from another 
Division Bench upon a point of law 
or usage having the force of law, but 
desires that the case should be refer¬ 
red to a Full Bench. R h deals with 
a reference to the Special B^neh anl 
runs as follows.—“Every deiision of 
a Full Bench shall be treated a? bind¬ 
ing on all Division Benches an-l 
Judges sitting singly, upon the point 
of law or usage having the for’-e of 
law determined by the Full Bench, 
unless it is subsequently reversed by 
a Bench specially constituted of such 
number of Judges as in each case 
shall be fixed by the Court, or unless 
a contrary rule is laid d)vvnbythe 
Judicial Committee of the Privy 
CouiiJir' It will b'j uitic-'d rh\- the 
rule does not say how the deoisiin of 
a Full Bench should no before a 
Bench specially constituted for the 
purpose. But it does give the powers 
to the Court, and not ta the learned 
Chief Justice t? determine ch^ ques¬ 
tion as to the number of Julges that 
should constitute a Spa dal Bench. It 
is ii my opinion only right and pro 
per that the Court as a wiiole should 
express an opinion whether it ought 
to reconsider the decision of i Full 
Bench. The learned Chief Justice 
having declined to refer the matter 
to a Special Bench, I mu-;t hold that 
I am conclusively bound by the de¬ 
cision of the Full Bench in the 
case referred to; but I propose to give 
ray reasons for suggesting with all 
respect that the decision of the majo¬ 
rity of the Judges in that case is not 
correct and that the opinion of Chap¬ 
man, J, who was in the minority 
should have prevailed. The facts 
necessary to remember for the deter- 
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mination ot the point are these:- e 
The residuary share consists of 158 
bighas 5 cuttahs 10 dhurs of land n 
in eleven different raouzas. including i 
% bighas 15 cuttahs 12 dhurs in mouza v 
Salempur Khadabad. The sale noti- t 
fioation under S. o and 13 of Act XI 
of 1859 correctly stated the touzi c 
number of the estate, the swlUr t 
iarna of the whole esUte and the c 
sudiier jama of the residuary snare 
put up for sale and it describe! the 
property to be sold as follows: The 

shares hare been noted in the reverse. 

No share other than the vrnah share ^ 
specified herein shall be sold- 1 he 
shares noted in the reverse give the 
total area included in the residuary 
share as 156 bighas 7 cuttahs a 7 
dhurs; and it is admitted that Ihe des. 
oription is correct in fcvery parti 
oular, except as to mouzah balempur 
Khadabad, the area in which 
is erroneously stated to be 17 cuttahs 
19 dhurs whereas it actua ly was 2 
bighas 15 cuttahs 1^ dhurs. It will 
be noticed that an a^ea of 1 bigna 
17 cuttahs 13 dhurs was left out or 

the sale notification out of the total 

area of 158 bighas 5 cuttahs 10 dhurs 
included in the residuary share. 

Although Mr. Purnendu Narayan 
Sinha on behalf of the Appellant (the 

auction-purchasur) at first 
that the area of Salempur Khadabad 
included in the residuary share was 
correctly state! in the sale notifica¬ 
tion, he ultimately accepted the hni* 
ing of the learned Subordinate Judge 
on this point. It must follow, there¬ 
fore, that the area m one of tae 
villages wa; not properly desc ribed 
in the sale notification The question 
at once arises whether the misdescnp- 
tion affected the existence of the 
iurisdiction of the Colie tor to sell 

the share in questicr, or Nvliether it 

merely affected the exercise of his 
jurisdiction. If the conclusion fol 
lows that there is an entire absence 
of jurisdiction in the Collector to sell 
a share unless he describes it correct¬ 
ly and with sufficient ’dearness, then 
I must hold that the sale was entirely 
void and did not operate to convey 
the share to the Defendant No. 1. If 
on the other hand, T am forced to the 
conclusion that the error on the part 
of the Collector lid n> more than 


affect the exercise of his jurisdiction, 
and not the existence of it, then it 
must follow that there was an irregu¬ 
larity in the conduct of the sale 
which will not entitle the Civil Court 
to set a-^i le the sale unless the terms 
of S. 33 of Act XI of 1859 hare been 
complied with. I have cited that sec¬ 
tion in connection with the other 
question which 1 have dismissed, and 
it will bj noticed that the conditions 
which must be satisfied before a Civil 
Court will assume jurisdiction to 
annul a revenue sale are these: first, 
the Court must be satisfied that the 
<ale was made contrary to the pro¬ 
visions of Act XI of 1859; secondly, 
there must he proof that the Plain¬ 
tiff has sustained substantial injury 
by reason of the irregularity com¬ 
plained of; thirdly, the ground of at¬ 
tack must have been declared and 
specified in an appeal to the Com¬ 
missioner under S. 2 of the Bengal 
Land Revenue Sales Act, 1868; and 
fourthly, the suit must be instituted 
within one year from the date of 
the sale becoming final and conclusive 
as provided in S. 27- It may be assum¬ 
ed in this case that the sale was 
made contrary to the provisions of 
Act of XI of 1859 and it may be as- 
suined that the suit was instituted 
within the lime ailowid by law. But 
there is no proof iit this case that 
the Plaintiffs have sustained subs¬ 
tantial injury by reason of the ir¬ 
regularity roraplained of and what is 
ini're import ii:t although the Plain¬ 
tiffs preser.tea an appeal to the Com¬ 
missioner under t e provisions of 
r, 2 of the Act, 1868, they did not in 
.the appeal declare and specify the 
grounds upon which tliey have sue- 
, reeded in the Court below. If it is 

[ relevant to e''quire into the actual or 

assumed grievance on the part of the 
, Plairiiiffs, it is certainly remarkable 
that it did not strike them to for- 
3 muU"e their grievance in their ap- 
1 peal to the 0 mmissioner nor to 
! specify it in their plaint 

1 for annulling the sale. I think that 

7 it is abundantly clear that if there 
7 was an irregularity on the part of 
f the Collector, and not an entire 
e absenee of jurisdiction m the Col- 
-f lector to put up the share for sale, 
n S. 33 of Act XI of 1859 constitutes a 
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complete l^ar to the maintainability 
of the suit. 

I apprehend that there is no differ¬ 
ence of opinion on this point. The 
difference cf opinion arises with re¬ 
ference to the question whether the 
error committed by the Collector 
deprived him of the jurisdiction to 
put up whe share for sale 

Now whatever controversy there 
may have existed as to the meaning 
of the term ‘‘ jurisdiction, '* I think 
that the recent Full Bench decision 
of our Court in the case of Raj 
Kumar Mahton v. Ram Khelioon Singh 
(3) has put the matter beyond dcubt 
or speculation. Jurisdiction, in re¬ 
lation to the proceedings of a Court 
means the authority of a Court to 
decide a particular cause or matter. 
Where the authority exists the pro¬ 
ceedings are binding on the parties 
until set aside by some process known 
to the law. They cannot be set aside 
or disregarded in a collateral pro¬ 
ceeding., I think that f’.ere is funda¬ 
mental distinction between existence 
of jurisdiction and exercise of ju¬ 
risdiction, and that those proceedings 
only can be declared null and void 
and therefore disregarded which have 
been conducted by a Court not hav¬ 
ing any authority to conduct them, 
but that, where the complaint is as to 
the mode in which the jurisdiction 
has been exercised the appropriate 
procedure provided for the removal 
of the grievance must be pursued if 
the complainant is to have any 
remedy for the injury done or sup¬ 
posed to be done to him. 

In my opinion there was complete 
authority in the Collector to put up 
the residuary share for sale on the 
24th September 1917. I hold, on the 
evidence, that there was an arrear of 
revenue within the meaning of that 
terra as defined in S. 2 of the Act of 
1859, and that the latest date fixed by 
the Board of Revenue for the pay¬ 
ment of the arrear had expired before 
the Collector issued the notification 
for sale under S. 6 of the Act. I fur¬ 
ther holH, on the evidence, that all 
the circumstances existed which 


(3) 1922 Patna 44—1 Pat. 90— 
3 Pat. L. T. 80—(1922) P.H.C. C. 
17 (F. B.) 


entitled the Collector to put up the 
residuary share for sale on the 
24th September 1917 in respect of 
an arrear of the so-called June 
kist^ that is to say, an arrear, “the 
latest date of payment” of which was 
7th June, That being so, what au¬ 
thority is there for suggesting that 
the sale was null and void and that 
the Plaintiffs are entitled to recover 
their shares from the auction-pur¬ 
chaser? 

The argument is put on the terras of 
S. 6 of the Act of 1859 which provides 
that the Collector shall issue notifica¬ 
tions “specifying the estates or shares 
of estates which will be sold.” The 
argument is this: It was not the in¬ 
tention ot the Collector, so as it was 
argued, to put up the residuary share 
as such for sale without any specifica¬ 
tion of the interests that made up 
the residuary share, but that it was 
his intention to sell the specific pro¬ 
perties ‘‘noted in the reverse” and 
that, as the area for sale in one 
of the villages was stated to be 17 
cuttahs 19 dhurs whereas its actual 
area wit'>in the residuary share was 2 
bighas 15 cuttahs 12 dhurs, there was 
first of all no sale in respect of that 
which was nut put up for sale, name¬ 
ly, the difference between 2 bighas 
15 cuttahas 12 dhurs (the actual area 
of the residuary share of mouzah 
Salempur Khadabad) and 17 cuttahs 
19 dhurs (the area therein which was 
actually notified for sale), and second¬ 
ly, the whole sale must be disregarded 
as null and void, as the Collector had 
no authority to split up the unit in 
arrear and to offer for sale something 
less than that unit. 

It may be conceded that the argu¬ 
ments advanced on behalf of the Res¬ 
pondents are completely covered by 
the decision of the majority of the 
Judges in the Full Bench case of 
Mahant Krishna Dayal Oir v. Syed 
Abdul Gaffar (2). Now the decision of 
the Full Bench is based on the 
view that ‘if the notification under 
S. 6 is not according to law, but, 
nevertheless a sale is held, the sale is 
void and nullity for want of jurisdic¬ 
tion.” No authorities are quoted in 
support of this proposition and none 
have been cited in tbe arguments 
before us. We have investigated!; i > 
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matter for ourselves and hare not been 
able to discover an; authority in sup¬ 
port of the proposition upon which 
the decision of the Full Bench rests. 
It seems to me that the issue of a 
notification is an exercise of jurisdic¬ 
tion and, however contrary to law 
that jurisdiction may have been ex¬ 
ercised, the exercise of it in a manner 
not warranted by law could haidly 
have affected the existence of the 
jurisdiction to issue the sale notifica¬ 
tion under S. 6 of the Act and put up 
the estate for sale. In my opinion, 
the argument is directly negatived by 
the terms of S. 33 of the Act which 
provides an apropriate procedure for 
the removal of a grievance where the 
sale is made “contrary to the. provi¬ 
sions of this Act,” that is to say. Act 
XI of 1859. 

The facts present in the Full Bench 
case were these: The residuary share 
of a revenue-paying estate bearing 
touzi No, 4601 was put up for sale 
under the provisions of Act XI of 
1859. The residuary share included 
many villages including Khaira Khurd 
and Sao Khurd. in each of which the 
Plaintiff had an eight annas share. 
The notification under S. 0 clearly 
mentioned that the residuary share 
having a suider jama of Rs. 685-11-0 
was going to be sold; but the difficulty 
arose by reason of the fact that the 
Collector gave a list of 38 villages as 
constituting the residuary share; but 
omitted from the li t the eight annas 
share of the Plaintiff in Sao Khurd, 
and his five annas nine pies (out of 
eight annas) share in Khaira Khurd. 
The Plaintiff appealed to the Commis¬ 
sioner out ‘ f time and appeal was, on 
the ground, rejected by the Commis¬ 
sioner. The case was argued before 
the Full Bench on the footing that 
there was no appeal by the Plaintiff 
to the Commissioner. The questions 
which were debated before the Full 
Bench were, first, what was it that 
was actually put up for sale and in 
fact sold by the Collector, and second¬ 
ly if what was sold was, not the resi- 
dury share as such, but the different 
villages which made up the residuary 
share, whether, haring regard to the 
fact that the Plaintiff's entire share 
in one village and portion of his 
share in another village were not 
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included in the list, there was any 
jurisdiction in the Collector to split 
up the unit in arrear, as in effect, he 
must have done, and to offer for sale 
something less than that unit. 

The first question turned upon the 
construction of the sale notification. 
The learned Judge constituting the 
majority thought that there were two 
descriptions by which the estate was 
sold, first, a general description, the 
description of the estate as a residuary 
esiate, and secondly, a description by 
the enumeration of the subject matter 
to be conveyed, and they came to the 
conclusion that the latter, description 
should prevail over the forriu r espe¬ 
cially as the list of the mouzahs con¬ 
tained in the notification was per¬ 
fectly self-contained and clear, and 
the terra 'Hjmali'* used in the sale 
notification was a relative terra and 
not a complete and a distinct descrip¬ 
tion of a subject. They considered 
that the subject-matter described by 
the terra *Hjman" was uncertain 
whereas the subject-matter described 
by the terra “ list of villages” was 
definite and certain and that as the 
certain must prevail over the uncer¬ 
tain the description of the subject- 
matter by the list of villages should 
be regarded as f^e leading description. 

I am doubtful whether we are at 
liberty to apply cases of the English 
Courts on the construction of wills 
and deeds to the construction of a sale 
notification issued by the Collector 
under statutory power. But the 
success of the whole argument must 
depend on whether the subject-matter 
as ijmali or the residuary share is so 
uncertain as is supposed by the learn¬ 
ed Judges constituting #he majority in 
the Full Bench case. I am quite will¬ 
ing to concede that the term residue or 
residue share is a relative term and 
varies from time to time} for it 
means what is left after excluding 
from the whole certain specific shares 
as to which separate accounts have 
been opened. But I assert that it is 
perfectly definite and capable of ascer¬ 
tainment at a given point of time, as, 
for instance, at the date of the issue of 
the sale|notification. If the entirety 
is kncwn and ascertained, and if the 
separate shares are knowable an,d 
acsertainable as, of course, they are, 
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the reeidue is arrived at by excluding 
from the entirety the specihc separate 
shares. Now there is a well-known 
maxim which says that that which is 
capable of being made certain is 
certain. How is it possible, then, to 
suggest that a residuary share is no-, 
just as definite and certain as Wi ite- 
acre or Black-acre? lam quite will¬ 
ing to concede that unless the 
residue is d(scribed in detail, it is 
impossible 

sers to know what is being advertised 
for sale; and there is such manifest- 
iD]U8tic6 in sucb a case th.at» 

▼ided the appropriate procedure 
pointed out in the Act is adopted, 
the Court will subject to the other 
provisions of the Act, set aside the 
sale. But the sale will be set aside, not 
because the estate could not be sold 
as a residuary estate, but because 
there is obvious prejudice to the in¬ 
terest of the defaulting proprietor. 
It is one thing to say that a residuary 
share as such can under no circums¬ 
tances be sold; it is another and a 
different thing to say that a sale ot a 
residuary share as such without speci¬ 
fication of what it consists of is an 
irregularity and will be set aside by 
the Court, provided the Plaintin 
establishes that he has sustained sub¬ 
stantial injury by reason of such 
irregularity, and provided he has 
followed th2 appropriate procedure 
indicated in S. 33 of the Act. I am 
of opinion that, at any given point 
of time, the residuary share is a per¬ 
fectly definite and certain subject and 
is capable of being sold as definite 
and certain subject, though doubtless 
a sale of a residuary share as such 
without specification of what it con¬ 
sists is liable to be set aside in the 
circumstances mentioned in S. 33 of 
the Act. 

In regard to the other description, 
namely, the description by the list of 
Tillages, it was confessedly inac¬ 
curate; and we know of no authority 
of the English Courts which allows a 
confessedly inaccurate description 
to be regarded as a leading descrip¬ 
tion- In ray opinion, the subject- 
matter described as ijinali'' was 

certain and definite on the principle 

that that which is capable of being 
ronderea certain and definite is in fact 
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certain and definite, whereas the sub¬ 
ject-matter described by the list of 
the villages was admittedly inac¬ 
curate and incorrect. That being so, 
the description of the subject matter 
by the term ^'ijmair should have been 
regarded by the learned Judges as the 
leading description, especially as the 
consequence of accepting the other 
description was that Che learned 
Judges were compelled to hold that 
the entire transaction was null and 
void. Cases are not wanting where 
the Courts have had to consider which 
of the two descriptions by which pro¬ 
perties have b3en conveyed should be 
regarded as the leading description, 
these cases are not easy to reconcile 
and are hardly of any assistance in 
construing a sale notification 
S. 6 of the Act. But. if the English 
cases are to be referred to, it is neces¬ 
sary to point out that it is always the 
anxious endeavour of the Courts of 
law to uphold a transaction rather 
than to disregard it as null and 
and that for this reason, where the 
words used are capable of two con¬ 
structions, such construction is abopt- 
ed as tends to uphold the deed. A 
deed shall never be void where the 
words may be applied to any intent to 
make it good./ I know of no cases 
where a description has been delibe 
rately adopted as a leading description, 
and then the transaction evidenced 
by the deed has been wholly disi*egard- 

ed as null and void. ^ 

In my opinion, the decision of the 
Privy Council in the case of Ravane- 
shwnr Prasad Singh v. Baijnath Ram 
Goenka (4) ^mpliedly negatives the 
view of Mullick and Atkinson. JJ. in 

the Full Bench case. That was a 
case where &nijmali share put 

up for sale, but the sale notification 
distinctly stated that the ijmaU share 
could not be specified. That case was 
much stronger from the point of view 
of the defaulting proprietor than the 
case before the Full Bench; and if 
the point was rightly decided by the 

(4) [1915l4'2Cal 897—42 I.A.79— 
2 L. W. 355—19 C. W. N. 4»1-' 
17 M. L. T. 321—21 C.L J. 412-- 
13 A. L. J. 501-28 I. C. 699- 
28 M. L. J. 583—17 Bom. U 
442— U915) M.W.N. 459 (P. C.) 
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Full Bench, the Privy Council should 
have held that the sale was a nullity 
and that it did not operate to convey 
the residuary share to the auction- 
purchaser. But that was not the view 
of the Judicial Committee. Their 
Lordships certainly set aside the sale, 
but only on the ground that the re- 
puirements of the law had not been 
complied with and that the Plaintiffs 
by reason of the irregularity had 
sustained injury. That was a case in 
which the Plaintiffs proceeded under 
the Act itself and adopted the proce¬ 
dure indicated in S. 3:1 of the Act; and 
it is worthy of note that their Lord- 
ships examined the eivdence to see 
whether the Plaintiffs had substantial 
injury by reason of the act of the 
Collector in putting up the residuary 
estate for sale without any specifica¬ 
tion whatever, an act, which they 
deliberately described as an “irregula¬ 
rity.” 

In my opinion, the question was 
correctly decided by Chapman, J. 

The next question is whether, as¬ 
suming that the estate was so d by 
the description of the shares “as noted 
in the reverse,” there is any authori¬ 
ty for the view that the whole is 
nullity, because a small area included 
in the revenue unit was, by mistake, 
not specified in the sale notification ? 
If it be held that the subject-matter 
was sold, not as described by the term 
hut as described by the list 
of villages, it must follow that that 
vvhich was not specified in the list 
was not sold and did not pass. But 
with all respect, I am unable to take 
the view that the sale, though it 
purported to pass the areas mentioned 
in the sale notification, did not in 
law pass these areas. The conclusion 
of MulUck and Atkinson, JJ. is ba.^ed 
on the view that the Collector has no 
jurisdiction to split up the unit in 
arrear and to offer for sale something 
less than that unit. In my opinion, 
the question affects the exercise of 
jurisdiction and not the existence of 
it. The Collector was the only person 
who cou’d decide what were the differ¬ 
ent items of properties comprised in 
the revenue in arrear. He did decide 
it and in pursuance of statutory au¬ 
thority put up for sale that unit, ex¬ 
pressed in terms of bighas. cuttabs in 


different villages. It is true that in 
deciding that question he made a 
mistake; but, if be did make a mis¬ 
take and if the Plaintiffs suffered sub¬ 
stantial injury by reason of that 
mistake, there is procedure indicated 
in the Act of which they could have 
taken advantage for the removal of 
their grievance. In my opinion there 
is no question of want of jurisdiction 
involved in the act of the Collector. 

That is my opinion on the question 
raised by the Full Bench deci«iion of 
this Court. But that de jision is bind¬ 
ing on this Court, and, in accordance 
therewith, I must hold that the sale 
was rightly set aside by the learned 
Subordinate Judge. This appeal 
accordingly fails and must be dismiss¬ 
ed with costs. 

Macpheraon, J.—I agree that this 
appeal must be dismissed with costs. 

I am of the same opinion as my 
learned colleague and for the reasons 
set out by him Chat each of the two 
grounds on which the learned Sub¬ 
ordinate Judge decreed the suit is 
wrong in law. But his decree cannot 
be set aside by this Division Bench as 
we are bound by the decision of the 
majority of the Full Bench in Mahant 
Krishna Dayal G-ir v. Syed Ahdul 
Gaffar (2) in respect of the second 
ground. 

Personally I am of opinion that the 
view of Chapman, J. should have pre¬ 
vailed in that case, and the reasons 
• given by him for his decision appear 
to me conclusive. 

Appeal dismisso •. 
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Behar and Orisa Public r* D* 

Act (Act XIV of J914) Sch.ll R.iSj-J.JJ. 
can purchase »» auction in execution of certi- 
Teatefcr other duee such a$ cess^Prohibited 
.alehvoidahle^Ti'le ve^ti]fom ^ 

—Sale due to default of co-sharer purchaser 

enures for benefit of all. 

The prohibition contained in R. 43 aPPj*®® 
only to sale of a tenure in execution of a certi- 
ficaVfor arrfars of due rent from the tenure. 
It does n't apply to sales held in execution of 
certrcate for any other dues such as cess 
The execution with res-iec* to a certificate for 
cess will therefore be governed by the 
n?rvision» of the 0:T.1 Proceltre Code which 
Lioinsno prohibition upon Jodgment-debtor 
any purchase. The purchase by a 
debter of a tenure or holding 
witWeiVect to which the prohibitioa coq- 
tainedin S. 43 applies dees not itself ren- 
der the sale void but it can be 
upon the application made by the dec. 
ree-hoider or any mher pmon intereeted m 
the sale The purchase by a co-»barer at the 
oertifleate sale does not crdineriiy enure for 
* 1,0 hanefit of the other co-sharers. But 
inhere the sale is brought about by the default, 
laches or fraud of one of the co-sharers who 
Burchases the property the lo-sharer siao'is in 
fiduciary relationship with the other co- 
sharers in the property and he cannot take 

advantage of his own laches or fraud bo as to 

denrive the other co-sharers cf their interest 
?n the property. The tide of the purchaser in 
thecertifi.ate saledoes uotdependupon thedeli- 
-rerv of possession in order to perfect bis tit ^ 
It vests in him from the date the sale look 
place The fuither proceeding cf obtaining 
sale certificate cr daknaldeh mi are merely in 
turtb.t.ace of the,ale which h^Uk^en.plaje. 

K. P. Jayaswal, S. M. Gupta and 
M. N. Pa/—for Appellant. 

S. M. Mullick, Harihar Prasaif and 
-S'. N. Jiose—ioT Respondents. 

Facts. —This was an appeal by Ma¬ 
sudan Lal and his brother Ssligram 
against the order of the Subordinate 
Judge, dated the 25tli May 1922, dis¬ 
allowing his application to set aside 
an auction sale held in executien of a 
mortgage decree. 

The mortgage decree was passed on 
the 14th NoTember 1914, and the sale 
of the mortgaged properties took 
place on the 2Ut March 1919, which 
was confirmed on the 9tli December 
IS'O. One of the properties sold was 
Gossaingaon niiati idishunpiir (ropi, 
Twoann.?s eight pies, the share of 
Mr. Das. so i of R. S Das, one of the 
judgnient-debiors, was puronased by 
Masudan Lal, on tlie 17th February 
1915,in execution of his money decree. 
Masudan Lal obtained possession of 
the aforesaid two annas 8 pies of 


1924 


Gossaingaon on the 6th Jur'* “^5 
and got his name mutated aue 
course in Register D of the Collecto- 
rate. On the 13th May 1919 the 

entire 16 annas of Gossaingaon was 
sold in execution of a road-cess certi¬ 
ficate under the Public Demands Re¬ 
covery Act and purchased by one 
Mahendra Narayan Das. In that cer¬ 
tificate Masudan Lal and'Sftligram, 
Appellants before us and Shy ana 
Sahay and others were judgment- 
debtors. On the 6th August 1921, 
Mahendra applied under O. 21, R. 90 
of the Civil ‘Procedure Code to set 
aside the sale of 16 annas of mauza 
Gossaingaon. His application was 
numbered Miscellaneous Case No, 125 
of 1921. While this was pending on 
11th August 1921, Masudan Lal and 
Saligram made a similar application 
to set aside the sale of 2 annas 8 pies 
of the said mauza and this was num¬ 
bered, Misf ellaneous Case No. 129 of 
1921. The applicants in both these 
cases applied for stay of delivery of 
possession which the mortgagee 
sought to obtain under his purchase 
of mortgage decree of 14th November 

. « . 

On the 13th August 1921, the Sub¬ 
ordinate Judge held that the decree- 
holder was not entitled to obtain 
dakhaldehani with respect to 2 annas 
8 pies share purchased by Masudan 
Lal and Saligram. Inspite of this 
order, the Subordinate Judge appa¬ 
rently stayed delivery of possession 
with respect to the entire 16 annas. 

Then the decree-holders applied in 
revision to the High Court, and a 
Division Bench of this Court remand¬ 
ed the case to the Court below for 
giving delivery of the possession over 
lb annas 4 pies ot the property in 
question. 

The record of the case was received 
back in the Court below on the 13th 
March 1922, and the Subordinate 
Judge then proceeded with the hear¬ 
ing of the application for setting 
iside the sale. Evidence was then 
taken which consisted of documents 
marked Ex. 1 U»le certificate of Ma- 
hendra), Ex. 2 (sale certificate of 

Masudan Lal) and Ex. S 
The hearing concluded on the 20tn 
May i922, and after the arguments 
of the parties judgment in the case or 
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Masudan Lal and Saligram (Miscella¬ 
neous Case No. 129 of 192 L) was deli¬ 
vered on the 23rd May 1922, with the 
result that the Court held that Masu¬ 
dan Lal, had ‘ no such interest as can 
be said to be affected by the sale and 
he has therefore no right to apply for 
setting aside the sale. 

[His Lordship after stating facts 
proceeded as folloA8 :—] 

Now it is contended in this Court 
that the view taken by the learned 
Subordinate Judge is erroneous and 
that Masudan Lal and Saligram had 
interest in the property which 
was affected by the sale and 
therefore they had right to apply 
under 0. 21, R. 90 of the Code. The 
learned Subordinate Judge hell that 
whatever interest Masudan Lal andSa- 
ligrain had acquired by their purchase 
on the 17th February 1915 in execu- 
' tion of their money decree was extin¬ 
guished by the subsequent purchase 
of the entire mouza on the 13th May 
1919 by Mahendra Narayan Das in 
execution of the cess certificate under 
the Public Demands Recovery Act. 

Mr. Jayaswal contended that the 
purchase of Mahendra was wholly 
void, and consequently it did not 
affect the interest acquired by Masu¬ 
dan Lal and Saligram. It is said that 
Mahendra is son-in-law of Shyam 
Sahai, one of the judgment-debtors in 
the certificate sale and that the pur¬ 




chase was benami by the judgment- 
debtors themselves. In support of 
this Mr. Jayaswal relies upon the 
finding of the Court in the objection 
of Mahendra Uas of Miscellanenous 
Case No. 125 of 1921, wherein^ the 
Subordinate Judge held that the 
judgment-debtor was the real objec¬ 
tor in the name of his son-in-law with 
a bogus purchase.” 

Mr. Jayaswal says that a judg¬ 
ment-debtor has no right to purchase 
any property in a sale under the Pub¬ 
lic Demands Recovery Aot, and refers 
to R. 43, Sch. 2 of Behar and Orissa 
public Demands Recovery Act (Act 
XIV of 1914), That rule runs 

** When a tenure or holdlag, situated in an 
area in which Obap. XIV of t he Bengal Te¬ 
nancy Act, 1885 or Ohap, XVI of the Orisa 
Tenaney Act, 1915 is in forca is put up for sale 
in execution of a oertiScate for arrears of rent 
due in reipeot thereof the certificate debtor 
shall not bid for or purchase the tenure or 
holding.** 


The prohibition contained therein 
applied only to a sale of a tenure in 
execution of a certificate for arrears 
of rent due from the tenure. It does 
not apply to sales held in execution 
of certificates for any other dues 
such as cess. Tae execution with res¬ 
pect to a certificate for cess will, 
therefore, be goyerned by the general 
provision of the Civil Procedure Code 
which enjoins no prohibition upon a 
judgment-debtor mating any pur¬ 
chase, though in R. 72, 0. 21 it en¬ 
joins upon the holder of the decree 
not to purchase without the express 
permission of the Court. This as¬ 
pect of the case was apparent!, over¬ 
looked by Mr. Jayaswal and the plaio 
reading of R. 43 was also misled. It 
may also be pointed ou: tjafc th€ 
purchase by a judgment-deb'.or of a 
tenure or holding with res{:eofc to 
which the prohibition contained in 
S. 43 applies does not Itself render the 
sale void but that it can be avoided 
upon an application made by the de¬ 
cree-holder or ar y other person inte¬ 
rested in the sale. This is obvious 
from Cl. (2) of R. 43. In no case, 
therefore, the sale in question in 
which Mahendra appeared as purcha¬ 
ser, dated the i3th May 1919, was a 
void sale assuming that Mahendra 
was only a benamidar of Shyam 
cahai one of the judgment debtors 
and the latter was the real purchaser. 

The sale of the property in execu¬ 
tion of the certificate forces.?, dated 
the 13th May 1.919, therefore stands 
and the effect of that sale was to ex¬ 
tinguish the interest of Masudan Lai 
and Saligram. 

It is then contended that no posses¬ 
sion was delivered to the purchaser 
of the certificate sale, namely Shyam 
Sahai or Mahendra, and consequently 
Masudan Lial continued to be in pos¬ 
session of the property which he had 
obtained onthefithJune 19l5andbeing 
in such possession he had interest in 
the property which was affestedby 
the auction sale iu which the 
Respondents purchased the property 
Bui the title of the purchaser in the 
certificate sale did not depend upon 
the delivery of possession in order to 
perfect his title. It vested in . 
him from the date the sale took place.i 
The further proceedings of obtaining 
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sale certiOcate or (Jakhaldfhni ar® 
merely in furtherance of the sale 
which took place on the 13th May 
1919. The possession of Masudan 
Lal and Saligram after their right, 
title and interest passed to the pur¬ 
chaser in the certificate sale was 
merely on hehalf of the purchaser in 
the latter sale. The possession of 
Masudan Lal and Saligram could not 
therefore be held to be on their behalf 
which they were entitled to protect. 
They havetherefoie no interest by vir¬ 
tue of their purchase In this view the 
case relied upon by Mr. J.yaswal in 
Smith’s Leading Caf-es, Vcl. IL P. 741, 
Ashej' V. Whiteblork {1) does not ap- 
ply No satisfactory evidence has 
been given as to the possession of 
Masudan Lal and Saligram after the 
13th of May 1919. Some chalans for 
payment of the revenue, though not 
exhibited in the Court below, were 
shown to us. They showed payments, 
prior to the certificate sale, of rere- 
Tiue and cesses by Masudan Lal and 
Saligram. It was also not stated be¬ 
fore us that any Government revenue 
or cest- was paid after the certificate 
sale. Therefore as a matter of fact 
they failed to prove their possession 
over the property. It would appear 
from a reference to Register .• that 
the names of Masudan Lal and 
Saligram do not now stand registered, 
but have been expunged, and in their 
place the name of the mortgagee pur¬ 
chaser has been recorded. The entry 
in Register D is of no ava.il to the 
Appellants to show their 
rest in the property based upon title 
or possession. The entry is liable to 
be corrected and as a matter of fact 
has been corrected. 

Thenext argument of Mr. Jayas- 
wal was that inasmuch as the real 


nee (21 and Janfei Singh v- Dehinandan 
Prasad (3) which went up to the Privy 
Council and the judgment whereof 
is reported in the Peonandan Prasad 
T. Janki Singh (4) and Faizar Rahman 
V. Maimuna Khatun (,5). These cases 
hare no application to the pre¬ 
sent one. In those cases the sale was 
brought about by the default, laches 
or even fraud of one of the co-charers 
who purchased the property. There¬ 
fore it was held that the co-sharer 
stood in fiduciary relationship with 
other co-sharers in the property and 
be could not take advantage of his 
own laches or fraud so as to deprive 
the other co-sharers of their interest 
in the property. No such thing has 
been shown in the present case. We 
cannot presume that the sale under 
the certificate of arrears of cess was 
brought about by Shyam Sahai, one 
of the judgment-cebtors, on account 
of bis own default, laches or fraud. 
The appellants had ample opportunity 
to prove that Shj am Sahai was 
guilty in having caused the sale of 
the property after the record was 
received by the Subordinate Judge 
from the High Court. It appears 
from the order-sheet, extracts from 
which I have quoted above, that 
ample opportunity was given to the 
Appellants and in fact they had their 

witness also summoned ; but no evi¬ 
dence was given at the hearing 
except tbe aforesaid documents. 
Exbts, 1, 2aDd 3, referred to above. 
We have, therefore, to base our in¬ 
ference upon those documents alone. 
Mahendra s certificate simply shows 
that the sale had taken place on ac¬ 
count of arrears of cess due 
judgment-debtots among whom Masu¬ 
dan Lai’s and Saligram’s names also 
appeared. The only possible infer- 


purchaserat the certificate sale was 
one of the judgment debtors, Shyam 
Sahai, his purchase was that of a co¬ 
sharer and must be held to enure for 
the benefit of other co-sharers, Masu¬ 
dan Lal and Saligram and others. In 
support of this Mr Jayaswal has re 
lied upon the following cases Jo- 
tindra idohun Tagore v. Debindra Mo- 


(1) [18661 1 Q.B. 1-35 L. J. Q. B. 
17-11 Jur. (N. S.) *^925—13 L. T. 
•254—14 W. R. 26. 


(2) [1878] 2 C. L. R. 419. 

{6) [19101 15 C. W. N. 776-7 L C. 
772. 

(4) [1916] 44 Cal. 573—44 L A. 30— 
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€nce is that they along with other 
co-sharers had equally defaulted. 
Therefore, the certificate sale extin¬ 
guished their interest in the property 
which vested in the purchaser at that 
sale whether he was Mahendra or 
one of the judgment-debtors, Shy am 
Sahai. Upon the evidence therefore 
in the case the Court below is right 
in holding that the purchase by Ma- 
sudanLal and Saligram, in 1915, of 
2 annas 8 pies of Gossaingaon alias 
Bishunpur Gopi was of no avail to 
them and they ceased to have any 
interest after the i3th May 1919 when 

the entire village was sold in certifi¬ 
cate sale. 

The result is that the appeal is 
dismisssed with costs. 

Kulwant Sahay, J —I agree. 

Appeal dismissed 
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Das and ROSS, JJ. 

Jai Narayan Pande Ap¬ 

pellant. 

V 

Kishun Vutta J/isra—Defendant— 

Respondent. 

Appeal from Original Decree No 1-5 
of 1 h 20, Decided on 27th February 
1924 from a decision of Additional 
Subordinate Judge of Chapi-a, D/- lOth 
March 1919. 

Ik (a) Limitation Act, ^ „ . 

A person who is eotitled to possession of 
rtoperty need not as a preliminary to that set 
a?de a document which may have been exe- 

cuted by some body else m order 

title. IF 5 51 U 4] 

m ♦ ib) T.P. Act. 8. 6(e)-Right to meme 
profits 18 a mere right to sue and ts ?»of on 

actiCTiable claim —T. P Act,S.S. . 

W here there was an assignment of property 
and there was also an assignment of mesne 
profits which had accrued due at the date oi 
|he assignment. 

Held*, the subject matter of the assignment 
In regard to the rae«ne profits was not pioperty 
with an mcidei.tal remedy for its re ov«ry. 
Mesne profits are unliquidated damages. A 
to mesne profits is not a claim to any 
debt; it is not a claim to any bsnefioial interest 
in moveable property not in the possession 
whether actual or conatruotive of the 
claimant, therefore the ■ubjeot-matter of the 
ligament was **mere right to aue.** The 
uneation in such cases is whether the luhjeot- 
matter of the assignment was in the view of 
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the Couri prope’^y with an incidental remedy 
for its recovery or was a bare right to an 
a.tlon either at law or ia * „ 

Ram Prasad and Janak Kishore—ior 
Appellant. 

W. H. Akbari and Shiva Narain 
Bose—ior Respondent. 

Das, J.— There arc two points in 
this appeal; first, whether the learned 
Subordinate Judge was right m dis¬ 
allowing the plaintiffs* claim for 
mesne profits in regard to the period 
prior to the deed of gift dated the 
21st February, 1916; and, secondly, 
whet er the learned Judge was riglit 
in deciding a portion of Issue No. 12 
against the plaintiffs. Now it ap¬ 
pears that some of the properties in 
dispute are in possession of persons 
who are not members of the joint 
family. They are defendants Nos. 8 
to 12, defendant No. 13 and defen- 
dants Nos. 14 to 16 Some of them 
claim under mortgages executed m 
their favour by the predecessors in 
title of defendants Nos. 1 to 7 and 
some claim under sale deeds executed 
by them. The learned Subordinate 
Judge says as follows: 

“Idonottbink that the properties which 
have oasse'i t) t ir 1 pereorsta.ba fOcovtCdd 
by plaintiffs. Th y are a> are tly louocent 

purchasers for V.1U9 f om ostdo^Me ow._eri. 
Besides bo'h Umeda Kueraul Khi ;un Dutt 
Missir had the right to s le f :r a-ttiog aiide 
the sale deeds wi hin 'bree ye«r» of t e 
of execution of suo^i dee-js.^ This none of them 
did. The prayer for Bitting asiio the sale 

deeds'hecome. iime-birred a> d pla aiiffi cao- 

rot recover os^ese o of p o oriits covered by 
the sale deeds unless they clear the grout d by 
firstgetting the sale de«;ds set aside which 

they cannot do.’* 

I am unable to agree with this view. 
These deeds of sale wf re executed by 
the predecessors-in-title of defendants 

Nos. 1 to 7. There is no privity bet¬ 
ween them and the plaintiffs and I 
knew of no authority which lays 
down that a person who is entitled to 
possession of property has. as a 
preliminary to that, to set aside a 
document which may have been exe- 
cuted by some body else m ord®^ 
defeat his title. Nor do I think it 
can be considered that defendants 
Nos. 8 to 16 are bonifi ie purchasers. 
They have taken the tittle from a 
person who had no right whatever to 
convey that title. In my opinion the 
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plaintiffs are entitled to reooTer or s- 
session of the properties claimed in 

the sisiit. 

There is a question as to whether 
defendant No. 13 was actually in 
possession of three of the properties 
alleged by the plaintiffs to be in her 
pof session in the plaint. These pro¬ 
perties are mauza Sohnag, mauza 
Babbouli and mauza Sakrauli. it 
was the plaintiff’s case that the de¬ 
fendant No. 13 is in possession of 
these properties by virtue of aeon- 
Teyance executed in his favour by the 
predecessors-in-title of the principal 

defendants. Defendant No. 13, how¬ 
ever. filed a written statement stating 
that* she was not in possession of 
those properties. Thereupon the 
plainti&s filed a petition after the 
judgment was pronounced but before 
the decree was drawn up, bringing 
the facts to the notice of the Court, 
and asking the Court to pass a proper 
direction in regard to those proper¬ 
ties. The Court, however, has not 
passed any order upon this petition, 
except to say “Petition as required 
by Order No. 162 stating separation 
shares cf the deftndants filed. Let 
the decree be prepared now.” The 
decree as drawn up, however, did not 
give effect to the petition of Kishun 
Dutt, dated the 27th of March, 1919. 
The question is now important only 
in regard to the claim for mesne pro¬ 
fits. Defendants Nos- 1 to 7 maintain 
that they are not in possession of 
any of these mauzijs and that defen¬ 
dant No. 13 is in fact in possession of 
these mauzas* The question as bet¬ 
ween defendant No. 3 and defendants 
Nos. 1 to 7 has not been tried by the 
Court below; and, we direct tl at this 
question should be tried at the time 
of the ascertainment of mesne profits. 

The next question is whether the 
learned Subordinate Judge’s decision 
on the question of mesne profits is 
right. In order to understand this 
point it is necessary to remember the 
following facts. At the time when 
the suit was instituted Kishun Dutt 
had no interest whatever in the pro¬ 
perties. TJmeda Kuer was the only 
surviving daughter of Kamla Kant 
and she was entitled to maintain the 
action. On the 21st of February, 
1916, Umeda made a gift of 12-anna8 


interest in the properties in dispute 
to Kishun Dutt. The question is 
whether at the same time she made 
a gift of the mesne profits which had 
already accrued due to her, and, whe¬ 
ther, if she purported to do so, it con¬ 
ferred any right upon Kishun Dutt to 
sue for mesne profits which had ac¬ 
crued due to Umeda Kuer on the 
21st of February, 1916. The suit was 
instituted on the 16th of March, 1916: 
Umeda Kuer died on the 26th of 
August, 1918. Thereupon Kishun 
Dutt became entitled to the remain¬ 
ing 4 annas interest in the properties 
as heir The direction of the learned 
Subordinate Judge on the question of 

mesne profits is as follow?: 

“So long as Mt Ume'^a Kuer was alive ibe 
aoduotKisLun Du t Missir was entited to 
re :f.ver mesne profits Kishun Dutt Missir H 
therefore entitled to recover mesne profits in 
bis own right from the date of Umeda Kuer ■ 
death. The quei*t.on is if tbe deed of gift, 
doted the 21st February, 1916, conferred on 
him the right to recover mesne profits to the 
extent of 12-anna8 share. As, under the deed 
be was entitled to immediate possession to the 
extent of 12*anna8 share, be is entitled to re¬ 
cover mesne profits from the said date to the 
extent of such suare. Mt. Umeda Kuer is now 
dead And themesue profits which accrued due to 
her before the deed of gilt cai not be recovered 
by anybody. The result, therefore, la that the 
plaintiffs shall recover mesne profits to the 
extent of IQ-aunaa share in tbe propertieg 
de Teed from the 2l8t of February. 1916, till 
tbe date of Umeda Kuer's death which took 
place according to the plaintiffs petition on 
the 25lh August, 1918, and full mesne profit* 
for the properties decreed from tbe date of 
Umeda Kuer's death till recovery of FO«e^ 
sion. Plaintiffs may get the same determined 
by B separate petition." 

In my opinion the decision of the 
learned Subordinate Judge on this 
point is right and must be affirmed. 

The solution of the probletn must, 
in ray opinion, depend on whether, 
in regard to the mesne profits which 
had already accrued due to Umeda 
Kuer, the assignment of the 21,st Feb¬ 
ruary, 1916, was an assignment of an 
actionable claim or an assignment of 
a mere right to sue. In England, ordi¬ 
narily choses in action were not as¬ 
signable at law. but were, speaking 
generally, assignable in equity. The 
general rule formulated by tbe Courts 
of Equity has been adopted in the 
Transfer of Property Act which de¬ 
fines “an actionable claim’ and pro¬ 
vides how such a claim can be trans¬ 
ferred. This is the general rule; but 


1924 


SHAMBHa V. King EMPEROk (Bucknill, J.) 


Patna 553 


an ©xoeption was engrafted on this 
rule. Equity, on the ground of public 
policy, did not give validity to the 
assignment of what is in the English 
cases referred to as a bare right of 
action. Our own Statute has accept 

ed this view of equity in S. 6 (e) of 
the Transfer of Property Act which 
provides that **a mere right to sue 
cannot be transferred**. As was 
pointed out in Q-regg v. Bromley (1), 
“there is no doubt in the cases about 
the rule, and there is no doubt in the 
cases with regard to the exception, 
but difficulties often arose in decidirig 
whether a particular right was within 
the exception or vas within the rule . 

Having considered the whole subject 

with care, the learned Judges came to 
the conclusion that “ the question 
was whether the subject-matter of the 
assignment was, in the view of the 
Court, property with an incidental 
remedy for its recovery, or was a bare 
right to bring an action either at law 
or in equity”. 

I think we may usefully apply that 
principle to this case; and the ques¬ 
tion at once arises what exactly was 
assigned by Umeda Kuer to the plain¬ 
tiffs on the 2lst February, 19>6. 
There wa? undoubtedly an assign¬ 
ment of property and with regard to 
that, there is no question before ue. 
But there was also an assignment of 
mesne profits which had accrued due 
to her at the date of the assignment. 
The property was in her at the date 
of the assignment, and she says in 
effect to the plaintiffs, ‘ iam trans¬ 
ferring by the deed a share of the 
property which is in me but of which 
I am not in possession. But, in ad¬ 
dition to the property, I am assigning 
to you my claim in regard to the 
mesne profits which have accrued due 
to me by right of my title to the pro¬ 
perty, which title vests in you as 
from the 2l8t February 1916." Can 
it be said that the subject-matter of 
the assignment in regard to the mesne 
profits was property with and inci¬ 
dental remedy for its recovery ? 
Mesne profits are unliquidated da¬ 
mages. A claim to mesne profits is 
□ ot a claim to any debt; it is not 
a claim to any beneficial interest 

(1) [1912] 3 K.B. 474. ” 


in moveable property, not in the pos¬ 
session, either actual or constructive, 
of the claimant. How can it then bel 
suggested that the subject-matter of 
the assignment is property falling 
within the definition of “actionable 
claim" in the Transfer of Property 
Act ? In my opinion, the subject- 
matter of the assignment was^ ‘*a 
mere right to sue', and the decision 
of the learned Subordinate Judge on 
this point must be affirmed. 

The result is that F. A. No. 125 of 
1920 succeeds in part. The decree 
passed by the learned Subordinate 
Judge must be varied in the manner 
indicated in this judgment, and the 
appellants must have the general 
costs of the appeal, but will not be 
entitled to a separate hearing fee. 

Rosa, J.—I agree. 

Decree varied. 
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Adami and Bucknill. JJ. 

Shambhu Khatri —Appellant. 

V. 

King Emperoi —Opposite Party. 

Cr. Appeal No. 187 of 1923, Decided 
on 14th January 1924 against the 
order of conviction and sentence 
passed by Magistrate exercising spe¬ 
cial powers under S. oO Cr. P. C. Haza- 
ribagh, D/- 7th August 1923. 

Penal Code, 8. 304 —Death being not natural 
con$eQuence of rape, no offence under S. S04 
ie committed if death occurs after rape. 

A boy of about 18 had sexual intercourse 
without her consent with a well developed 
girl probably under 12 years of age ; there was 
no ancillary violence but her vagina was rup¬ 
tured and as a result she died of shock. 

Heidi that as death is not the-natural con- 
sequence to be expected from a simple * 0 xual 
offence, the accused was not J. ?; 

304. 1^ ^ 

Muhammad Yunus and Manmatha^ 
nath Pai—for Appellant. 

W, A. Akbari—tor the Crown. 

Bucknill, J.—In this case the ap¬ 
pellant was charged with rape and 
culpable homicide not amountmg to 
murder. He was convicted of both 
offences by a Magistrate ‘exercising 
special powers under S. 3U ot the 
Criminal Procedure Code) at Hazari- 
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bagh on the 7th of August last. On 
the charge of rape he was sentenced 
to four years’ rigorous imprisonment, 
whilst on the charge of culpable 
homicide not amounting to murder 
he was sentenced to three years 
rigorous imprisonment; such senten¬ 
ces to run consecutively. 

The circumstances surrounding this 
case are of a peculiar description and 
must be detailed in order to decide 
accurately, as to of what offence, it 
any, the appellant was, if he was 
identified properly as the assailant, 
guilty. The appellant was a youth 
of about The deceased was a girl 
whom the Assistant Surgeon descri¬ 
bes as well developed though from her 
dentition she was probably under 12 
years of age. The body of the girl 
was discovered naked partly immer¬ 
sed in mud under several feet of water 
in a tank and when examined by the 
Assistant Surgeon was in an advan¬ 
ced state of decomposition. It was 
clear, however, that death was not due 
to drowning ; it was equally certain 
that the girl had suffered an extensive 
rupture of the vagina, such injury be¬ 
ing ante-mortem in character. There 
was no other sign of any violence of 
any kind altliough owing to the de¬ 
composed state of the corpse it was 
not possible to hare discovered any 
superficial injuries. In the opinion 
of the Assistant Surgeon the girls 
death was due to shock caused by rup¬ 
ture of her vagina. There seems no 
doubt that sexual intercourse had 
been effected with this girl just before 
her death. The dentition‘of the girl 
indicated that she was under 12 and 
coupled with this the extensive rup¬ 
ture of the vagina and fourchette in¬ 
dicated perpetration of a rape. It is 
difficult, however, to see how, under 
the Indian Penal Code, in the circum¬ 
stances just narrated any charge 
which would fall under the definition 
of S, 299 of the Indian Penal Code 
and which would be punishable under 
S. 304 thereof could be sustained. 
What it would appear clear must 
have been the case was that, after 
intercourse had been effected and the 
girl was found to have died, the body 
was taken and hiddtn under water. 
In English law there is no doubt that 
the perpetrator could have been pro- 
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perly indicted for murder or man¬ 
slaughter ; but there seems no reason 
to think for one moment nor is there 
any evidence to show that the per¬ 
son who had sexual intercourse with 
the deceased did anything which any 
reasonable person would contemplate 
as being likely to cause injury which 
would result in the girl’s death. In 
the course of many cases in which I 
have prosecuted or which I have tried 
of this character, I cannot recollect 
one which has resulted in death ; and 
in the medical text books there are 
but few instances (and those of extra¬ 
ordinary character) referred to in 
which death has occurred as the result 
of rape. In reported cases of resul¬ 
tant death which have come before 
the Courts there are as a rule to _b€ 
noted features of some ancillary vio¬ 
lence. I do not therefore feel that 
death can be regarded as any natural 
consequence to be expected from a 
plain sexual crime. I am satisfied 
that in the circumstances of this case 
the conviction under S. 304 cannot be 
sustained and should in any case be 
quashed. 

With regard to the facts in this 
case the evidence appears to me to be 
sufficient to prove satisfactorily that 
the appellant was the person who 
assaulted the girl. The principal 
evidence is that of a child of about 9 
or 10 years old, who was P. W. No. 2, 
named Mori Bilia Chokri. Her evi¬ 
dence is simply to the effect that she 
went out with the deceased girl to 
gather lac but finding that there was 
noie to be picked they went to a tank 
to drink water at the female ghat. 
The appellant was bathing at the 
male ghat and, coming up to them, 
offered them money if they would 
allow him to have sexual intercourse 
with them. The witness and the de¬ 
ceased, began running away but the 
appellant caught the deceased, had 
sexual intercourse with her on the 
ground and then took her into the 
water. The witness fled home and 
told the deceased’s brother P. W. 1, 
whose name is Rama Teli, what had 
happened. He ran at once to the 
tank and the witness following poin¬ 
ted out where the body of the girl lay 
hidden under the water. 
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Rama Telia corroborates the story 
told by the little girl and he himself, 
after the finding of the body, went to 
the police-station and lodged the tir.st 
information. Now it is quite true 
that in the first information there is 
no direct statement made by the infor¬ 
mant that the deceased had been rap¬ 
ed although it is quite clearly therein 
stated that the appellant had offered 
her money to allow him to have con¬ 
nection with her. The suggestion in 
the first information svas to the effect 
lhat the appellant drowned the de¬ 
ceased because she had refused to sub¬ 
mit to his proposals. A great deal 
of comment was naturally made with 
regard to the absence from the first 
information of a definite charge of 
rape but it is abundantly clear that 
even when the Writer Head Constable 
(P. W. No. 6) came to the spot there 
was even then no distinct charge of 
rape being made against the appel¬ 
lant ; as indeed the Writer Head Con¬ 
stable himself deposes. It is not,how¬ 
ever, difficult to understand why this 
was so. The child who gave the 
alarm was not of‘an age at which she 
would fully understand all that had 
taken place between the appellant 
and the deceased or to have explained 
exactly what the appellant did to the 
deceased. It may indeed be the case 
that she did not actuvlly see or (if she 
did see) understand at the time an act 
of sexual intercourse . taking place; 
and. indeed it seems hardly likely 
that the appellant, unless he was in 
an insane state o^‘ morbid sexual de¬ 
sire, would have done what it is alle¬ 
ged he did do without any attempt at 
retirement. One thing is, however, 
quite oettain and that is that the little 
girl reported to the deceased’s brother 
an affair which was concerned with 
sexual matters as well as the disposal 
of the deceased’s body under -the 
waters of the tank. What however is 
ot very great importance is that the 
witness Rama Teli (the deceased’s 
brother) on reaching the tank actually 
found the accused coming out of it 
and he was then and there caught. 

The doctor’s examination of the 
appellant’s penis shows that h^ was 
suffering from an eruption on the 
glans penis and also inside the fore¬ 
skin ; these were slightly painful and 


were secreting a fluid wlrich would 
cause irritation and itching and an 
abnormal desire for sexual inter¬ 
course. 

The appellant in his statement deni¬ 
ed that he had had anything to do with 
the deceased girl and said that he was 
plucking mangoes in a grove not far 
from the tank when he was seized by 
the villagers. At the trial he endea- 
vouredto prove an afih' and called 
two witnesses. One of these stated 
that the appellant had been working 
at a brick kiln in the morning and 
had gone away towards a ba<itcha 
about mid day The other witness 
states that he saw the accused beingj 
taken by the villagers from near the 
bagicha. The Sub-Inspecto^ however, 
proves that there were no mangoes at 
all on any tree near the tank and 
there is ample evidence, in my opi¬ 
nion, to show that the accused was 
caught at the tank with his clothes 
wet. There is also, in my view, ade- 
quate testimony corroborative of the 
main features of the prosecution story 
which I have outlined above. Seve¬ 
ral other person-a arrived and saw the 
appellant in the hands of the decea¬ 
sed’s brother. Rama Teli; his capture 
is vouched for by Hingo Teli (the un¬ 
cle of Rama Teli) to whom at the 
tank the appellant was actually han¬ 
ded over by the latter ; it is at this 
witness’s house that the child-witness 
Bilia actually lived. Althoigh it 
seems that, at first, those who were 
searching in the tank were unable to 
discover the body, there seem-i no 
doubt whatever that it was due to the 
child’s pointing out the spot (where 
she sai..; she had seen the body being 
disposed of) that it was discovered, in 
what is referred to as, neck-deep 
water; and her help in this respect is 
deposed to by more than one witness. 
There are two passages in the evi¬ 
dence of the little girl which have na- 
turallybeen the subject of consider- 
able comment on behalf of Ih P 
pellrnt. Rama Teli deposes that, 
wtien he reached the tank and caught 
the appellant there, he asked the ap¬ 
pellant what he had done w.th his 

sister. The appellant ’ 

that he did not know what had become 
of her. When Rama Tell could not 

see his sister or find 'her body ^y- 
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where he iintnediately* sent one Lerua 
Teli to go to Jamuatanr (which was 
the place where the girls had gone in 
the morning in order to gather or see 
if they could gather lac) to ascertain 
if by chance the girl might be there ; 
it was shortly after this that the little 
girl pointed out the place at the tank 
where she thought the body would be 
discovered and where in fact it was 
discovered. In the meantime Lerua 

Teli went to Jamuatanr and saw the 
man in charge there whose name is 
Duma Khatri ; but, of course, the girl 
w'as not there and Duma and Derua 
then came to the tank and Duma 
Khatri was in faot the person who 
actually found the corpse. 

Now, in her evidence in cross ex¬ 
amination, the child Bilia stated 
that she went with Lerua to Duma 
Khatri’s house searching for the de¬ 
ceased. This would, if correct, un¬ 
doubtedly be a very curious thing to 
do if she knew what had really taken 
place with regard to the deceased. 
But to the Court, on being more care¬ 
fully questioned upon the subject, she 
replied that had not in fact gone 
to Jamuatanr and the Magistrate, in 
his decision, points out that the ques¬ 
tion put to her in cross-examination 
was placed in her mouth in a leading 
form and that he di i not think that 
she, in answering in the affirmative, 
understood exactly what she was be¬ 
ing asked in cross-examination ; and 
his own questions subsequently put 
to her upon this point satisfied him 
that she had not understood the ques¬ 
tion. The second circumstance in the 
child’s evidence was that at one stage 
of her cross-examination she stated 
that there were blood marks at the 
place where the deceased girl had 
been thrown d )wn ; but there is no 
evidence to indicate that any blood 
marks were discovered on the land 
although Rama Teli says that there 
were some signs of a struggle and the 
impression of a body. Again, the 
Magistrate himself questioned this 
girl as to her statement relaiive to 
the blood marks and to him the child 
quite clearly stated that there were 
none which she had seen. The Ma¬ 
gistrate is satisfied that the child did 
not understand the leading question 
put to her by the cross-examining 


pleader as to how miny blood marks 
she had seen. From tho absence of 
blood marks the Magistrate seems to 
come to the conclusion that the rape 
might have been committed in shal* 
low water. He states, moreover, in 
his decision that be carefully watched 
the demeanour of the child when she 
was giving her evidence and he was 
satisfied that, from the manner in 
which she related her story and an¬ 
swered questions, she was telling the 
truth. It is perhaps impossible to 
expect from so youthful a witness as 
Bi ia any very precise narrative of 
what she actually saw ; but, whether 
the outrage took place on the dry 
ground or at the water’s edge or in 
the water, there is no doubt that sno 
at onee gave the alarm to Rama Tell 
implicating the appellant in some se¬ 
xual impropriety and in what she not 
unnaturally thought was the drown¬ 
ing of the deceased. To what extent 
the sexual attack had gone was obvi¬ 
ously not known to any one at the 
time ; for we do not find any account 
of any examination of those parts of 
the body affected until such as made 
by the doctor. After very careful 
consideration I have come to the con¬ 
clusion that the appellant has been 
rightly convicted of rape. 

I have at an earlier stage of ray de¬ 
cision given my reasons for thinking 
that the conviction and sentence pas¬ 
sed against the appellant in connec¬ 
tion with the charge against him of 
culpable homicide not amounting to 
murder must be set aside ; but it will 
be observed that the sentence of 3 
years’ rigorous imprisonment imposed 
under S. J04 and of 4 years* rigorous 
imprisonment in respect of the rape 
were made consecutive punishments. 
If the sentence of 3 years’ rigorous 
imprisonment imposed in connection 
with S 304 is set aside, the appellant 
will have at present only to undergo 
a period of 4 years’ rigorous impri- 
senment, t. e.^ in respect of the rape. 
I have no doubt that this is not ftn 
adequate punishment and notice must 
issue upon the appellant to show 
cause why the sentence passed upon 
him in connection with his conviction, 
for rape should not be enhanced. 

Adami, J. —I agree. 

- Sentence cUterM 
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UaS and robs. JJ. 

Oayctni Das — Defendant Appel¬ 
lant. 



Dioarka Mandar — Plaintiff Res¬ 
pondent. 


Appeal from Original Decree 
No. 105 of 1921. Decided on 29th 
February 1924, from a decision of 
Sub-Judge of Bhagalpur. D|-24th 
February 1921. 


Benaal T*napcy Act, 1885 {Act VITI of 
m8) Schedule Til Art S-Suit f r rec^ vy of 
flcsaession fr n, laiMord of UmJ settled by 
Unavt vith others wtthm the urttcle. 


Suit by tenant for possession of Nakdi Jote 

land wbo hidsettlei the land with others 
•n dispoiseasion by landlord >• t;o»erned 

• A X* ^ O 


by Article 3« 


(P. 557, C. 2.) 


S. P. ^^arma and Jadubans Sahny — 

for Appellant. 


JC- P' Jayafiwal, Sustl Madhah 
Mufick, Satyef Saran, T^oae Niro>ft> 
ChoTidra Hoy and Subodh Chondra 
Ifuzamdar-lot Respondent. 


Judgment.—This appeal arises out 
of a suit instituted by the appellant 
for possession of certain lands des- 
eribed in the schedule annexed to 
the plaint as ; 

“1 100 6ia*»os of Twk'^t jote situate in mauza 
Dildarpur Mai, Tauzi No. 4395, and mauza 
Pildarpur Taufir, T. N. 52. thana Nathnagar, 
district Bhagalpur, included within the fol- 
lowing boundaries.” 

Then follow the boundaries, not 
«f the demised lands but of the 
mauza within which the demised 
lands are situate. 

The learned Subordinate Judge has 

dismissed the suit on a variety of 
grounds. In my opinion the decision 
•f the learned Subordinate Judge is 
right and must be affirmed. 

It is unnecessary to deal with all 
the grounds made in the memo¬ 
randum of appeal. It is sufficient to 
say that the plaintiff’s suit is clearly 
barred by limitation. The learned 
Subordinate Judge has found that if 
the plaintiff was ever in possession 
of the disputed lands, he was clearly 
dispossessed on the 7th of March, 
1917. The suit was instituted on the 
3rd of January, 1920. The plaintiff’s 


case is that he was dispossessed by 
the defendant’s first party acting in 
collusion with the defendants second 
party. It may be stated that the 
defendants first party are the pro¬ 
prietors of the mauza in questioti ; the 
defendants second party are the 
lessees under the defendants first 
party ; and the plaintiff’s case is 
that on the expiry of the lease, in 
favour of the defendants second 
partv, he obtained a hukumnnma 
from the proprietors allowing him to 
cultivate 1,100 buj/ias of lands within 
the mauza. Clearly then the case in 
the plaint is one of dispossession by 
the landlords ; and to such a suit 
Article 3, Schedule III of the Bengal 
Tenancy Act applies. Mr. Varma, on 
behalf of the appellant, argues be¬ 
fore us that his client is not a raiyat, 
and, therefore, Article 3 has no ap¬ 
plication to the suit; but the hukum- 
nama upon which he relies shows 
that he is a raiyat. The critical 
words in that document are as 
follows : 

“I permit you under this pancana to culti¬ 
vate the said lands—boundaries whereof are 
given below—for this year.” 

It is contended before us that there 
is evidence that the plaintiff settled 
tenants upon the land. That may 
be so ; but the test is not the use 
which the tenant has made of the 
land but the purpose for which the 
land is leased. Clearly under the 
huku7nnama the land was let ^o the 
plaintiff to enable him to cultivate U. 
That being so, Article 3, Schedule IIi 
of the Bengal Tenancy Act clearly 
applies. 

It is unnecessary to go into the 
other points raised in the appeal, 
because, in our opinion, the learned 
Subordinate Judge was right in 
dismissing the suit on the ground of 
limitation. 

The appeal is dismissed with costs. 
There will be two sets of costs 
payable to the defendants first 
party and the defendants second 

party. 

Appeal dismissed. 
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Das ard Ross, JJ. 

iSitbavan Jha Pandey and oth^.rs 

Appellants. 

V. 

L<>%enath Misair and other-^—Res- 
pond'jiits. 

In the matter of Court fee in. 
Appeal from Appellate 
No. 147 of 1924, Decided on 12th 

March 1924. 

:^Court FefS Act, S. 17S»H for retoveryof 
possession by means of part Uon comi^tses 
two distinct snhj cts and s* parate Court fee 
reQuired tobep't^d on both reliefi. 

Where the plaintiffs were not in poaseseion 
of any portion of the prop*>rties lought to be 
partitioned, and the suit of the plaintiffs was 
one for joint possession and fcr partition. 

Held ; the su't embraces t jvo distmct causes 
of action and therefore two subjpits within the 
meaning of S. 17 and the plaintiffs mu^t pay 
the fixed f *>6 for pa'tiiicn in adoit on to the 
ad valorem fee a§ id a suit for josseflSicD* A 
party seek ng rrius* ask for joiut 

possess on if he is out of poseess on ae a con¬ 
dition precedent to a decree for partition. The 
causes of action are entirely different and the 

01 e is net included in the other. 

[P. 558 C. 1; P. o59. C. 1 2.1 
S. N. Pa///—for Appellant. 

The Gaverntnettf A'lvnrnte ^—for Res 

pendents. 

Das, J.—I am unable to agree with 
tho Tiew expressed by the learned 
Taxing Officer in his order dated the 
l8th January 1924. The suit was 
clearly one for possession and for 
partition. It was contf^nded before 
the Taxing Officer that the plaintiffs 
were in po (session of the disputed 
lands, and that, there being no com¬ 
plete ouster they were not bound to 
pay advalorem fees, but only a fee 
for partition. I quite agree that if it 
were the case of the plaintiffs in tho 
plaint that they were in possession of 
some of the properties sought to be 
pariiticned, they could not be called 
upon to pay the advalorem fee. But 
that is not the case of the pUintiffs 
in the plaint. On their own allega¬ 
tions. the plaintiffs were not in pos¬ 
session of any portion of the proper¬ 
ties sought to be partitioned, and it is 
sufficient to refer to the reliefs claim¬ 
ed to show that the suit of the plain¬ 
tiffs was one for joint possession and 
for partition. T need not pursue this 
subject any further for I ara in entire 


agreement with the view expressed by 
the Taxing Officer on t is point 
But then the taxing Officer took the 
view that the plaintiffs ought not to 
be called upon to pay the fixed fee 
leviable in a suit for partition in ad¬ 
dition to the ad valorem fee in a suit 
for possession. He held that the suit 
in reality is one “for being put in 
possession by means of partition, 
and that only one fee is necessary, 
iia nely an ad valorem fee. He con¬ 
ceded that if it could be shown that 
the suit embraced two * subjects 
within the meaning of that term as 
employed in the Court Fees Act, 
something might be said in favour of 
the view taken by the Stamp Repor¬ 
ter ; but he thought that the ^ suit did 
not embrace two “ subjects, the only 
subject of the suit being “recovery of 
possession by means of partition. 
In this view, he came to the conclu¬ 
sion that the plaintiffs ought not to be 
called upon to pay the fixed fee levi¬ 
able in a suit for partition. 

With all respect, I am unable to 
take the same view. I agree that the 
test is to see whether the suit embra¬ 
ces two “ subjects *' within the mean¬ 
ing of S. 17 cf the Court Fees Act. 
Now, although the difference ir the 
jurisdictions of Courts of Common 
Law and Courts of I'.quity in England 
does not obtain in this coutry, it is 
still useful to refer to that in dealing 
with the point whether the plaintiffs 
suit should be regarded as one for 
possession and partition or as one for 
possession by means of partition. 
Before the Judicature Act^ the Court 
of Chancery had jurisdiction to pass 
a decree for par&itiou, provided there 
was no question of tide or of posses 
sion to be tried between the parties. 
This was commonly expressed by 
saying that " the suit for partition is 
based on the assumption that there is 
no litigation'’—See S(a<Je v. Barlcne 
(R. R. 7 Kq 2Q(> at 301). But if a 
question of title > r of possession was 
raised b> tne defendant, or if the 
plaintiffs’ suit dii^closed that there 
was a question of title or of posses¬ 
sion to be tried, the Court of Chan¬ 
cery declined to go on with the parti¬ 
tion suit. until those questions—the 
litigation between the parties—had 
been determined by the Court of Law. 
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The ordinary ptocedure was to direct 
the suit in Chancery to b© retained 
for a year, and to give 'liberty to the 
plaintiffs, "to bring such actions at 
law as they may be advised.’* Now, 
if a suit for joint possession and par- 
tition could be regarded as a suit for 
possession by means of partition, it 
would be sufficient for plaintiff, before 
the Judicature Act. to go to the Court 
of Law and to ask that Court to give 
him all the reliefs claimed by him. It 

would be unnecessary for him to go 
first to the Court of Law and then to 
the Court of Chancery in order to 
obtain an adjudication of his title and 
a decree for partition. The Judicture 

Act has no doubt simplified the pro¬ 
cedure in that it has given power to 

the Chancery Division to adjudicate 
on disputed questions of title ; but the 
law rorn&ins wh&t it wis, Ti&in0ly» 
that a par^y seeking partition must 
ask for joint possession, if he is out or 
possession, as a condition precedent 
to a decree for partition. The causes 
of action are entirely different, and 
the one is not included in the other. 
The change inti oduced by the Judica¬ 
ture Act is a change in procedure, not 
a change in substantive law. 

In this country we are governed by 
the Code which allows a plaintiff to 
unite in the same suit several cai^es 
of action against the defendant, but 
for this provision, the Court would 
have to tell the plaintiff who, being 
out of possession, is asking the Court 
to pass a decree for partition, that he 
must proceed by ejectment and estab- 
lish his title, and then come for parti- 

tion. The prevision in th« Code has 

no doubt simplified the procedure ; 
but the substance remains the same, 
namely, that a person cannot be allow¬ 
ed, under a guise of a partition 
action, to bring an action of ejectment 
unless he asks the Court to determine 
his title and to give him the appro¬ 
priate relief as in an action of eject- 
ment. In England, before the Judica¬ 
ture Act, a plaintiff had to bring two 
actions, one at Law and the other in 
equity. Under the Judicature Act in 
England and under the Civil Proce¬ 
dure (’ode in India, ho may bring one 
suit and unite several causes of ac¬ 
tion in that suit. The difference, as 
I have said, is in procedure, and not 


in the substantive rights of the par¬ 
ties. In my judgment, thf present 
suit embraces two distinct causes of 
action, and therefore two ^subjects 
within the meaning of S- 17 of ihe 
Court b^ees Act. That being so. the 
plaintiffs rou-it pay the fixed fee for 
partition in addition to the advalo- 
rem fee as in a suit for possession. 

Ross, J —1 agree. 
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AUAMl AND BUCKNILL, -i-l. 

'Van / La/—Petitioner. 

V. 

N'atk Mull Sriniwas — Opposite 
Party. 

Civ. Rfcv. No. 47:i of 1923, Decided 
on 19tb February 1924, from an Order 
of D. J. Patna, V>h 12th Decembe- 

1923. 

Prov'.nciol Jn.'iolveicn Act, [V of 19^20) 

Section ie not maiid'>tor{/—Jieo3»7is must be 
recorded for rejection of petition. 

The provisioae of the scctloQare not manda¬ 
tory but ihe Court ia bound to reoocd-ita 
reasons in writing for refusing 
petitioner. IF. obU. u.ii 

P. C. Rai and N. C. Crhoah—ior 
Petitioner. 

Sambhu Saran—iox Opposite Party. 

Facts.—A judgment debtor on being 
arrested applied to the Court for 
release. The Court ordered him to 
file a petition for insolvency and in 
the meanwhile detained him in the 
civil prison. The Court (District 

Judge) accepted the insolvency peti¬ 
tion but did not release the judgment 
debtor which question was postponed 
for decision until adjudication ot 
insolvency. The judgment debtor 
appealed contending that S. 23 of the 
Prov. Ins. Act '"as mandatory. 

Adami J.-[Hi8 Lordship after stat- 

ing the facts proceeded^:-! 

It is clear that under the t«rms of 
that section the District Judge was 
. empowered to exercise his d^ore^ion 

as to whether the person brought up 

under arrest under a money decree 
should be released or not. I do no 
think that Mr. Rai’s contention that 
the provisions are mandatory can be 
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upheld. The learned District Judge, 
howerer, has given no reasons for 
refusing to release the petitioner 
under S. 23 ; he has merely said that 
the matter will be ccnsidered when 
an adjudication order is passed, bub- 
section (3) of 3. 23 directs that at the 
time of making any order under tbe 
section, the Court shall record in 
writing its reasons therefor, in the 
present case the provisions of sub¬ 
section (3) have not been complied 
with. It seems that in this the learn¬ 
ed District Judge has not 
requirements of the section. The best 
course for us to pursue is to direct 
that the learned District Judge should 
again consider the application of the 
petitioner and should record his 
reasons for either granting or refus¬ 
ing the petition. The petitioner at 
present has had an interim release 
on giving security. It is open to the 
learned District Judge under bub- 
section (2) of S. 23 to order his re- 
arrest and recommitment to custody 
but reasons must be given. Of course 
the procedure under S. 23 is a tempo¬ 
rary procedure pending the adjudica¬ 
tion order under S. 3i. That section 
will give the District Judge again the 
discretion as to the release or re- 
arrest of the petitioner. 

There will be no order as to costs. 
Bucknill. J.—I agree. 

Order set aside. 
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MULLIOK AND JWALA PRASAD, JJ. 

Tekait Harnarayan Singh Plain¬ 
tiff— Appellant. 

V. 

Darshan D^o — Defendant Res¬ 
pondent. 

F. A. No. 148 of 1916. Decided tn 
D/-8th April 1919. 

{a)Spocific Act, ^ of 1877) S. 

42 —ReUef not claimaole at (tote of autt 
nied not be claimed. 

Where plaintiff lued for a declaration that 
the land in dispute did not conskitute the 
permanent th.ka right of the defendants 
and that defenaanls possessed it in temporary 
thJka to be resumed year after year and after 
•ervioe of due notice. 

Held', that S. 42 was not a bar as it was not 
open %} kitn when ihe plaint was 
for poasesBion I* ^ 


Darshan Deo (Mullick, J.) 1924 

^ (6) Jjimiiation ActyArt. 1 39 —Tenant Hold¬ 
ing over. 

Per Mallick J.—Article 139 only applies 
where the tenancy has been determined, 

I JP 563 C 11 

Per Jwala Prasad, J:—Where persons were 
holding over as tenants under S, 116 T. P. Act 
and vere not trespassers, Article 139 is not 
applicable, [P 563 C !■] 

(c) Landlord and Tenant — Tenancy. 

Mere possession of a property for a long 
time would not confer permanent tenure upon 
the lessee where the origin of the tenancy is 
known and the lessee was in possession fer a 
definite term of years, [P 563 0 2] 

SuUati Ahmed with Jamini Mohan 
Mookerji and Sakti Kanta Bhat- 
tacharjee —for Appellant. 

P. K. Sen and Oenesh Dutt Singh-- 
for Respondent. 

Facts.—The origin of the tenure 
was unknown. The defendants set 
up an oral contract creating a psr- 
menent tenure. The predecessor of 
the defendants entered into posses¬ 
sion in or about 1863 and they con¬ 
tinued to pay rent first of all to the 
Political Department managing the 
estate of the plaintiff, then to the 
mother of the plaintiff and finally to 
the plaintiff himself who attained 
majority in or about 1901. 

In 12'^3. F. ?, which corresponds to 
1885. the plaintiff’s mother gave a 
patta to defendant No, 1, Darshan 
Deo, for a term of six years and a 
kabuliyat was executed by way of 
counterpart to the patta upon the 
same terms. 

At the trial in the Court below the 
main contest between the parties was 
as to the construction to be 
upon these two documents. The 
patta itself recited that after the ex¬ 
piry of the term the lessor will be 
competent to make a fresh settle¬ 
ment on an increased or a reduced 
rental and there was at the ecd of the 
document a further sentence to the 
following effect. 

“The settlement will be raa'e witL this 
thikJidar oo eiiAtt an increased or a reduced 
rental. 

Mullick,J- -[After stating facts his 
Lordships proceeded:"—] 

It is argued by khe learned counsel 
on behalf of the defendants that this 
covenant is a covenant for perpetual 
renewal. In my opinion the.docu- 
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meat does not warrant this inference. 
The period of renewal is left uncer¬ 
tain and in the ordinary course 
in the absence of any other 
indication of the intention 
of the parties the period w uld 
be the period of the lease itself, 
namely, six years and the covenant 
would be exhausted by the first rene¬ 
wal The kabuliyat on the other 
hand has provisions with regard to 
the trees and fruits which certainly 
do warrant the inference that it was 
not the intention of the parties to 
create a permanent interest in the 
lessee. There is no reason why if the 

* lease was to be permanent in dura¬ 
tion the lessee should have been res- 

* tricted as to his mode of enjoying the 
fruit and the timber. In my opinion 

* taking the patta and the kabuliyat 
together, there cannot be any doubt 
that the intention of the parties was 
to create a lease for a term of years 
and not a lease in perpetuity. In this 
view of the case extraneous evidence 
of the conduct of the parties would 
not be admissible but assuming that 
the learned Subordinate Judge is 
right in saying that the documents 
themselves are ambiguous, then let 
U8 see whether the inference drawn 
by him from the admitted acts of the 
parties is correct. The learned Judge 
relies first of all upon the fact that 
between 1863 and the present day the 
defendants or their predecessors have 
erected four reservoirs and dug up 
two tanks upon the land for the pur¬ 
pose of irrigation, also that they had 
planted two orchards. The evidence 
shows that previous to 1863 another 
lessee had constructed a reservoir for 
irrigation and there is evidence that 
it is customary for temporary lassees 
to construct these works for their 
own benefit Why should then the 
inference be drawn from the con- 
Sjruotion of these works that it was 
the intention of the lest or to give a 
permanent lease of the property. 
There was in this case long posses¬ 
sion but there is no erection of per¬ 
manent structures such as ordinarily 
warrants the inference of a title in 
perpetuity. In roy opinion the in¬ 
ference drawn by the learned Sub¬ 
ordinate Judge does not necessarily 
follow. 
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Then the learned Subordinate Judge 
relies upon the fact that Darshan in 
h s evidence states that when the 
patta was being executed he set up 
a permanent title and that thereupon 
by way of compromise the covenant 
as to renewal was inserted. On re¬ 
ferring to the €vidence of Darshan I 
do not find it expressly stated that 
he did set up a p. rmanent title. All 
that he says is that he obj -eted upon 
the groun 1 that he had been in posses¬ 
sion for generations. In the ab.sonce 
of any express indication tiiat the 
assertion of a permanent title was 
made I think it would be wrong to 
infer that the lessor by insv r^i: the 
clause as to the renew’al admitted 
by implication the pi rmauency 

which is now plo.ided. 

Finally, the learned Subordinate 
Judge relies upon the fact that the 
lessee had carried out reclamation 
works. Tiat is an ordinary inci¬ 
dence of temporary leases and no in¬ 
ference as to permanency arises from 
it. Having regard to the terms of 
the patta and the kabuliyat it seems 
to me that the onus lay very lieavily 
upon the defendants to prove that the 
intention was to create a permanent- 
tenure and in my opinion the defen¬ 
dants have failed to discharge that 
onus. 

The learned Counsel for the res¬ 
pondents then contends that the 
suit itself is not maintainable by 
reason of S. 42 of the Specific Relief 
Act. He objects that it was open to 
the plaintiff to ask for consequential 
relief by way of ejectment and a 
mere declaration ought not therefore 
to be given. The suit is essontially 
one for a declaration that a record-of- 
rights is incorrect. Such a form of 
suit is well known in respect of 
entries in records-of-right prepared 
under the Bengal Tenancy Act and is 
recognized by S. Ill of that Act. In 
the Chota Nagpur Tenancy Act there 
does not seem to be any express provi¬ 
sion of law corresponding to that sec¬ 
tion but there is no‘reason for suppos¬ 
ing that the legislature contemplated 
that the jurisdiction of the Civil 
Court was to be ousted. I see no 
reason why if no other consequential 
reliefs were open to the plaintiff he 
should not be permitted to obtain a 
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declaration such as he seeks in this 
uresent suit. Whether or not con¬ 
sequential relief by way of recovery 
of possession was open to him is a 
.question of fact and upon the evi¬ 
dence in the case I can find nothing 

which supports the view ‘hat at the 

moment when the suit was brought it 

was open to the plaintiff lo ask for 
recovery o: possession- The plain¬ 
tiff's case is that the defendants are 
bi«! tenants from year to year and if it 
was not open to him at the point of 
time when the plaint was filed to ask 
|for possession, I think, the suit was 

'^^Thln Ihe"'rSnt taken by the 
learned Counsel is that the >uit is 
ba’ red by limitation. It is contended 
that under Article 139, Schedu e 1 of 
the Limitation Act, the plaintiff 
cannot recover possession more than 
twelve years after the peuod of the 
patta of 1293 expired. The answer to 
this in the first place is that this is 
not a suit for recovery of possession. 
In the second place Article 139 oiily 
applies where the tenancy has been 
determined. In this case it i.s the 
plaintiff’s allegation that the tenaiicj 
from year lo year still continues 
while if the defendants case is ac¬ 
cepted the tenancy is permanent and 
is also continuing. So that I fail 
to see how the principle applied in 
Chamiriy. DaJiBhau (U can ap. 

plied to this case. In the case before 
their Lordships of the Bombay Court 
there had been a determination of 
fae tenancy and there was no holding 
over and the finding was that the 
landlord had neither received rent nor 
assented to the continuation of the 
defendant as a tenant. It was held, 
therefore, that he was . at best a 
tenant on sufferance auU that time 
began to run against the landlord 
from the determination o*^ the term of 
the lease. That is not the case be¬ 
fore us and it is admitted on both 
sides that the defendants are stiU 
paying rent to the plaintiff on the 
footing that they are hie tenants. 

This disposes of all the points 
argued before us and the result is that 
the appeal is decreed with costs 


( 1 ) 


w 
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Jwala Praead, J.— I would only add 
that the defendant Darshan Deo him¬ 
self did not understand that he was 
giv0n a psr^iiancnt teuur© under tne 
patta or the kabulijat in question. 
In his evidence before the Revenue- 
Officer, Mr. S. K Gupta, on the 1st 
of February, 1915. he distinctly stated 

as follows: _ -a.. 

“That patta wa* miadi which I receivea 

His claim rested entirely before the 
Settlemert Officer as well as in the 
written statement in this case, on 
long possession of over 50 years. He 
admitted in his evidence in this case 
that his ancestors had no written 
lease whereby he came into posses¬ 
sion of the vilUge. He has not been 

able to prove that there was any oral 

agreement that bis ancestor would be 
permanently in possession of the 
property as lessee. Mere possession 
of a property for a long time wouldj 
not confer permanent tenure upon the 
lessee. The present is not a case 
where the origin of the tenancy is not 
known and that the lessee was in 
possession for an indefinite term or| 
years. There can therefore be no 
presumption in favour of the lease 
being permanent. It has been defi¬ 
nitely stated in the staten^ent and has 
been found by the Court below that 
the defendant's ancestors cam 9 into 
possession of the property about the 
year 1271 corresponding to 1854. On 
behalf of the plairititf it was definite¬ 
ly stated that he was in possession 
from year to year. No presumption 
therefere from long possession can 
be made in favour of the defendant in 
this case as holding the property 
under a permanent lease. No infer* 
ence from th« conduct of the parties 
can also lead to the conclusion that 
the lease was a permanent one. On 
the other hand it is obvious that the 
defendant No. 1 in whose favour 
the lease now is. wanted to create 
during survey proceedings in 1912 in 
favour of his brother defendant No. 2 
a tenancy right in about 144 acres, 
the bulk of the property of the vil¬ 
lage. This shows not only that it 
was fraudulent on Ih© part of the 
lessee to set up a tenancy right in 
the village against the interests of 
the lessor, but it also shows that 
Darshan Deo, defendant No. 1, waa 
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conscious of bis position that he was 
holding a temporary lease of the 
village and that there was a possi¬ 
bility of his lease being terminated 
ard his being ejected from the 

village. 

The lease in the present cise can¬ 
not he said to ba at all ambiguous ir 
its terms and does not at all appear 
to have conferred a right other than 
that of a temporary leaie of six years 

limited by it. I ‘‘g^ee entirely with 

the view taken by my learned brother 
that the conduct of the parties relied 
upon by the learned Subordinate 

Judge would not be admissible. 

It appears from the record-of-rigbth 
that the village which at the time of 

the lease was full of jungles had at 
the time of the survey operations a 
Urge quantity of culturable land 
yielding a very large income to the 

lessee The lease was granted tor a 

lery sm»Urentof Bs. 81 . lu 

to reap the full beneat of a conces¬ 
sional lease of this kind the lessee 
had no doubt to excavate tanks and 
ahnrs for his own purposes. It has 
not been shown that the or 

were excavated solely f®' 
purposes of the landlord. In the 
LsLce of such evidence it is impos- 
sicle to infer that the defendant ex¬ 
cavated the tanks ard ahars under 
the belief that he had a permanent 

right in the village. 

This disposes of the Biiding 
arrived at by the Court below. Thus 
upon the evidence in the case and 
upon the true consideration of 
the lease the defendants have failed to 
prove that they have a permanent 

lease of the village. , 

I also agree that the plaintiffs suit 
is not barred by limitation inasmuch 
as the plaintiff and his predecessor 
took rent from the defendant and 
accepted him as a tenant of the land 
after the expiry of the lease. 1 he 
dof 0 udaiits were therefore holding 
over as tenants under S. 116 of the 
rranfer of Property Act. They were 
not trespassers but were recognized 
AS unants from year to year. 

Article 139 of the Limitation Act 
has, therefore, no application to the 
present case. Nor is the suit berred 
by the proviso to S. ^2 of the Speoific 
Relief Act for the relief No. 2 claim- 


ei in this case expressly mentions 

that the plaintitf wants a doclaration 
that the lease in question is tempo- 
riry and resumable and that after the 
service of a due notice theplaintitf is 
entitled to evict the defendants. 
This relief implies that no notice to 
evict the defendants had been given 
by the pUintiil and that the defen¬ 
dants were at the time when the suit 
was filed treated as teni'its from year 
to y^er. The lease had not oeen 

terminated and the ri rht of re-?ntry 
therefore did not accrue to the piain- 
ti'fs. The provi-^o to S. 42 will not, 

therefore, bar the present suit. 

For all these reasons I agree with 
the view taken by my learned 
brother that the appeal should be 
decreed with costs. 


Appeal allowc' I. 
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Adami andBucknill, d.r. 

Bh.nh SZ/fi//; —Petitioner. 

V 

King A’wpenjr—Opposite Party. 

Cr. Rev. No. 131 of 1924. Decided, 
on 24th Mar. h 1921, from a decision 
of the District Magistrate of bhaba- 
bad, Dr 12th February 1924. 

* Sentence— Imp’isonmint in default of fine 

cantheincrea'^ed to taceed the. aggregate pu- 
ni’ihm nt axoar ledinlow r Cou’^f. 

Where the aooueed was sentaaced lo rigorous 
imprisonment for two moTthi and to a fine of 
Ra. 50 or in default one mouth’s rigorous im¬ 
prisonment, aud on appeal aantence was 
oba-ig^^d tooae of one month’s ngoroni impn- 
ionmeotaodfineoiR#. 200 or in defmlt to 
two months’ rigorous imprisonment. 

Held - that the :atier sentence amounted! to 
an eohaucement oi the eentencs passed by the 
trial Court for if the fine was -lot paid the 
accused would hive to undergo *bree months 
rigorous imprisonment and si U bablete the 
fins The imprisonment m default ot payment 
of line of Rs. 200 was reduced 
prisonment for ose month m 
497. Foil, It'. 564. L. II 

Trihkuan Kath Sahay and Janak 
Kishore —for Petitioner. 

Judgment-Thc only P°i“‘ 
befc re us in this application is th at 

change made in the sentance by the 

learned District Magistrate is not m 
accordance with Uvr. The petitioner 


564 Patna 


King Emperor t. Artu Rautra (Bucknill, J.) 1924 


■was convicted under S. 429, Penal 
Code, by the Deputy Magistrate of 
Sasaram and sentenced to rigorous 
imprisonment for two months and to 
a fine of Rs. 50 or in default one 
month’s rigorous imprisonment. On 
appeal the learned District Magis¬ 
trate has changed the sentence to one 
of one month's rigorous imprisonment 
and a fine of Rs. 200 or in default to 
two months’ rigorous imprisonment. 
On the authority of the case of Kin<j 
Emperor v. Sa<jwa (1) this latter sen¬ 
tence amounts to an enhancement ct 
the sentence passed by the trial 
for supposing the fine is not paid toe 
petfiioner would have to unaergo 
three months’rigorous imprisonment 
ani still bt‘ table to the fine. To 
regularise this sentence the imprison¬ 
ment in default of payment of fine of 
Rs 200 will be reduced to rigorous 
imprisonment for one month in de¬ 
fault. ^ , . 

Sentence re'iuretl. 

M) [1901] 23 AU. i97~U901) A.W N. 

UO. 
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ADAMI aND BL'CKNILL. JJ- 

Kiny Emperor —Appellar. t. 

V. 

Artu Rautra —Respondent. 

Government Appeal No. 5 of 1923, 
Decided oi 7th March 1924, from a 
decision of the Sessions Judge ot 
Cuttack. D/-27th July 1923. 

A* Ar-imals ^ Property in wild arUma 
killed is not killer hut in the proprietor of 
the land vh-re thi anima' killed - Owner aTid 
other as»i$tant8 can rescue it from the Killer. 

If a persoD killed a wild a -imal or wild bir« 
on tbe property of another person dead creator 
oe. not belo.g to the killer but to the pro- 
nr etor and such proprio'.or eithec himself or 
dv his duly authorized agent can lawfully 
doirand ani if refused «eze such dead 
creature iro-n the possessi n of tho killer, 
and suoh pereons is help him to exercise 
his fiebt are doing do wrong: tU' as 
aeainst any person other than the pro- 
p?^^tor of the estate or his duly nutnorzed 

eeemt or those'awfully helping the pr^rnetrr 
#r his agent, the killer has a right to retain 
possession of tbe deid creature .which he has 
ttaskillci. [P.o65,C.II 

Sultan Ahmed- —for the Crown. 

C. M, Agarwala—foT Respondent. 


Bucknill, J.—This was an appeal 
made by the Crown against the ac¬ 
quittal on July 27tb last by the Ses¬ 
sions Judge of Cuttack of five men 
who had appealed from their convic¬ 
tion by the District Magistrate of 
Puri on the 12th March 'ast in 
respect of certain offences to which 
detailed reference will presently be 
made. The main facts are very 
simple but are peculiar and some diffi¬ 
culties arise in proper consideration 
of the evidence owing to the fact 
that in the unfortunate affair out of 
which these proceedings arose the 
complainant (a European) and those 
of the accused (all Indian) persons 
with whomhe spoke obviously did not 
completely understand each other s 
conversation. The complainant was 
a Mr. Percy Brown, who is the Princi¬ 
pal of the Government School of Arts 
at Calcutta. Just before Christmas 
1922 he came on a visit to a place 
called Balighai (which is about nine 
miles from Puri) partly with the view 
of shooting black buck and partly 
with the object of seeing the Konarak 
temple which is in the neighbourhood. 
Mr. Brown had, during the previous 
five years, on several occasions shot 
near Balighai and had killed some 
black buck in the viciinty: he had 
apparently never asked or thought 
it necessary to ask anyone’s permis¬ 
sion so to do and certain!; had never 
been request'd not to shoot there. 
There is nothing in tho least uausual 
in such conduct for although it is 
common ground that the proprietors 
of an estate can (and many de) pro¬ 
hibit shooting on their property 
except by their invitation or with 
their permission, it is equally a mat¬ 
ter of agreement that in this country 
it has always been tho practice for 
many sportsmen to roam at large 
over the country side in search of 
game without interference on the 
part of the proprietors of the land on 
which they pursue their quarry and 
without obtaining the sanction ef the 
lands owners; it is a«^svimed that tho 
proprietors give a tacit acquiescence 
though no one would suggest for one 
moment that a proprietor could not 
prohibit shooting on his property or 
request the withdrawal from it of 
anyone found thereon engaged in such 








1924 King emperor v. Ahtu Rautra (Bucknill> J.) 


sport. It is also desirable to clear up 
a point in this connection as to which 
there seems to be some uncertainty in 
the minds of some members of the 
public: it is this:—If a person kills a 
wild animator wild bird on the pro¬ 
perty of another person such Jead 
creature does not belong to the killer 
but to the proprietor of the property: 
and such proprietor either himself or 
by his luly authorized agent can 
lawfully demand and i^ refused seize 
such dead creature from the posses¬ 
sion of the killer: and such persons as 
help him to exercise his right are 
doing no wrong: but, as against any 
person other than the proprietor of 
the estate or his duly authorized 
agent or those lawfully helping the 
proprietor or his agent the killer has 
a right to retain possession of the 
dead creature which he has thus 
killed. It is necessary to realize the 
aboTe postulates (about which there 
is in law no controversy) in order to 
approach correctly a proper consi¬ 
deration of what took place in the 
present occurrences. 

On December 26th (1922) Mr. Brown 
went out in the evening to shoot 
black buck: he took with him three 
shikaris. Jatu Gochait (P. W. 2). 
Banoha Gochait (P. W. 3): and 
Kalu Padhan (P. W. 4) these men 
speak Oriya; they do not understand 
English or Hindustani: they live in 
the neighbourhood in which Oriya is 
the familiar speech of the inhabitants. 
Mr. Brown does not understand Oriya 
but says that he speaks Urdu fairly 
fluently having bad 23^ years’ ser¬ 
vice 'n various parts of India. 

It is once more common ground 
that Mr. Brown’s pursuit of game on 
the day in question was conducted 
at all material times on land which 
is part of a property known as the 
Paikpara estate* it would seem that 
the raja to whom it belonged had re¬ 
cently died and that the estate was 
in the hands of executrices* but, at 
any rate, a lady, who is referred to 
as the rani, has been throughout this 
case, mentiened as the individual in 
control of the estate: she is a pur- 
(lunashin lady who normally resides 
in Calcutta. Mr. Brown saw a black 
buck on open ground about a couple 
of miles from Balighai, had a long 
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shot at it but only succeeded in 
wounding it and it made off Mr. 
Brown following it: it ran about half 
a mile or so and then lay down at the 
edge of what has been indifferently 
described as “some jungle bushes 
“an open grove”, “forty pohing trees 
""sk bagiclidy i. e., orchard or garden , 
bu; which was evidently at any rate 
in part a more or loss formal planta¬ 
tion of these po’nmj (oil seed) trees. 
This plantation is about a quarter of 
a mile from a village kr.own as 
Hingora which is roughly two miles 
from Balighai. Mr. Brown then got 
in another shot, killirig the animal. 

and he and his .s'??7vuris went up to 

the creature and the latter wore tying 
its legs together in order to c^rry it 
away. At this jancture a man named 
PadmaCharan Mihanti, who is one 
of the tahsiUnrsx of the Paikpara 
estate and who admittedly is the 
manager in local charge of that por¬ 
tion of the property in which lay 
Hingora village and the place where 
the black buck was killed, 
from the village and addressed Mr. 

Brown in Hindustani. 

It may be conveniently here 
that the tahsildar was convicted by 
th-District Magistrate firstly of an 
offence punishable under S. 147 (not; 
of the Penal Code and was sentenced 
thereunder to nine months’ rigorous 
imprisonment and to pay a fine o 
Rg. 300, and in default of payment 
of such fine to a further two months 
rigorous imprisonment; and, secondly, 
of an off-Jiicti against, and 
under, the joint provisions of Ss. 149 
and 323 of the Penal Code (being a 
member of an unlawful assembly and 
guilty in prosecution of a com^mon 
object of voluntarily causing hurt) 
and was sentenced thereunder to nine 
months’ rigorous imprison nent, suen 
sentence of imprisonment to run con¬ 
currently with that imposed upon him 
in connection with Lis conviction 
under S 147. Out of the fine, the 
District Magistrate ordered that a 
sum of Rs. 100 was to be paid to Mr. 
Brown by way of compensation for in¬ 
juries caused to him and his 
Thetashildar was acquitted by tbe 
Sessions Judge; he has now disappear¬ 
ed and in consequence no notme of 
the present appeal by the Crown 


1924 


Ktng 1-MFEROR V. ARTU Rautra (BuckniU, J.) 


566 FPtut- 

challenging his acquittal could be 
serTed upon hini: no appeal, therefore, 
is w'tb regard to his acquittal before 
this Court. But the evidence as to 
what took place between him and 
Mr, Brown is of great importance in 
its bearing upon the events which 
took place. It is quite clear that Mr. 
Brown did not completely understand 
the tahsildar nor did the tah^ndar 
clearly understand Mr. Brown. One 
of the shikaris thought Mr. Brown 
was talking Enghsh. 

[His Lordship then quoted from the 
first information and the deposition 
of Mr- Brown and proceeded :—] 

It may be again convenient here to 
observe that this Ar'.u or 
Routra (who is a man of about 30 
is a petty tenant on the Paikpara 
estate living close to the scene of 
occurrence and an agent for secur¬ 
ing pilgrims and persuading them to 
entrust themselves to the care of a 

certain prUst at Puri) was convicted 
by the District Magistrate, firstly, of 
an otfeiico punishable under S. 147 
(riot), and was sentcr ced thereunder 
to nine monthes rigorous imprison¬ 
ment* and secondly, of an offence 
punishable ufiderS. 323 {voluntarily 
causing huvt) in re--pect of which he 
was also sentenced to nir e months 
rigorous imprisonmont; such impri¬ 
sonment was to run concurrently 
with the other sentence of nine 
months’ rigorous imprisonment impos¬ 
ed upon him: and to a fine ot Rs. 51) 
in default of payment of winch he 
was to undergo one month s further 
rigorous impri'^oiunent. He was ac¬ 
quitted by the Sessions .Tudge on 

appeal. 

The so-called “president" bears the 
name of Banchanidhi Paikrai he is a 
chaukidari president, he was convict¬ 
ed by the District Magistrate, firstly, 
of an offence punishable under 3. 147, 
and was sentenced thereunder to six 
months’ rigorous imprisonment: he 
was, secondly convicted of an offence 
against the combined provisions of 
Ss. 149 and 323 hut no separate sen¬ 
tence, was passed in respect of this 
offence. He was acquitted on appeal. 

[After discussing the evidence of 
the shikaris His Lordship proceeded 

as follows :—] 


The above depositions introduce the 
names of the other accused and it is 
once more convenient here to refer to 
what happened in the cases. Chema 
Bhoi is a servant in the employ¬ 
ment of the Paikpara estate and his 
duties were to look after the pola%(J 
plantation near which the buck was 
shot: the polang tree is a tree of agri¬ 
cultural utility producing seeds which 
are expressed to make oil for lighting 
purposes. He is under the tashildar s 
orders; he was convicted by the Dis¬ 
trict Magistrate of an offence puni¬ 
shable under S. 147 and sentenced to 
four months’ 'rigorous imprisonment: 
he was also convicted of an offence 
against or punishable under the joint 
provisions of S. 149 and 323 but no 
separate sentence was passed in con¬ 
nection with this latter conviction. 
Udaya Nath Barjena and Bhoji 
Deorhi—ordinary villagers were con¬ 
victed of precisely the same offences 
as was Chema Bhoi but each received 
sentences of six months’ rigorous 
imprisonment instead of as he did of 
four months: he, Chema Bhoi, recei¬ 
ving a lighter sentence because in 
the view of the District Magistrate* 
there was some excuse for him as 
ho was a servant of the estate and 
expected to obey the tashildars 
instructions. All these three men 
were acquitted on appeal. There was 
a seventh accused—another villager, 
named Banamali Indrajit—but he was 
acquitted by the District Magistrate 
as his identification as having taken 
any active part or indeed any part at 
all in the affair did not appear to him 
to be very satisfactory. Mr. Brown, 
of course, did not, prior to the occur¬ 
rence, know any of the accused per¬ 
sonally or by sight and only identi¬ 
fied the tahsildar, Artu and the presi¬ 
dent. . 

Haring thus explained the prelimi¬ 
nary steps in what took place, the 
narrative may now be resumed at the 
point where the tahsildar, the presi¬ 
dent, Artu, Mr. Brown and his head 
shikari (Jatu), with Chemu and a boy 
carrying the buck, and a small party 
of villagers, had reached the so-called 
katrheri and the body of the buck had 

been put into a room. 

Mr. Brown was much chagrined: 

he thought he had a right to the 
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buck’s carcass: he had he^sayL^Vy "^Anu and Bhaji who 

when he had got the amongst the chasing crow, 

thority^whowould'^upport his claim: it is quite clear that 

Ind when he saw thai there was no tahsil lnr nor the president took any 
Person tLre and that the buck in the cross-country run : but 

^finitely appropriated, he inti- Udaya Nath and t-hema ran with the 

- r^'Tou^tt" 'll hi: f“ e^=-rser 

S^tLTt^lnd^ fhfiig" in th^Yr^ 

was apparently, on the move towards the questions now before 

the doY of the room where the buck Q^urt it is a matter ot inter st 

was when Artu hit at his head with a ^b^erve that Mr. Brown soon met 

heavy fat/i!; Mr. Brown warded this friends ; and went hack to the 

attack off with his left hand and en- ytHage with them : the village was 
de^vouredTYpush Artu away with empty but ho ^noceeded in 

his right; Artu again struck Mr. matching the fu/i.si/f/ur and han 
Brown® on the head smashing his eventually over to the P®'>“®;^hut 
“solar topee" and knocking it off v,ith these later matters we are not 

and numbing Mr. Brown’s right arm „o„ here concernel. 

which he had raised to ward off the [His Lordship then dealt with the 

blow: Artu then aimed a third blow, evidence about the as ault at the fca<- 

but the s/ii/cari, Jatu, rushed in De - continued :—j 

ween him and Mr. Brown and reoo Brown was examined by the 

the blow intended for officiating Civil Surgeon at Pun on 

his (Jatu’s) left arni. ^ friendly Te afternoon of December S'lth: he 

though rather rough, villager men lU x on the inner side 

pushed Mr Brown away of his left hand ; another 2H inches 

Sy gesture, to take to his hee^ ; which of ‘®“ ,h; middle of his lef 

Mr. Brown prudently and batlo^s d . ^ swelling on the ball of 

The sfci&ari (Jatu) and some of the v^ f thumb ; all probably caused 

lageis tried to prevent the infuriated ^ instrument. J»tu. 'vho 

Artu from pursuing hi.m »“0 J examined by the Assistant Sur- 

ceeded in delaying bun „eon at the ■■>a'lr hospital at Pun on 

to some extent Mr. Brown thus got had a large hard swol- 

a start, and making t'te ^ost use ^f th ^ ^.^^tusion M x on the 

hit! Speed (he is a gentleman or abo t ^ left forearm. U 

50) fairly out-distanced his pu^uers nerhap^ here, noted that Mr. 

frho coYisted of Artu brand^bing ghis’ evidence that 

his lathi and °’^iV„d veils when he had returned with his four 

some with sticksl who with loud yel “® ho were on horseback to, and 

joined in the chase : however they mend= his friends 

soon saw that Mr. Brown could cov horsesreared and threw its rider 

the ground faster than they could a , him”: whether this ac- 

SO gave up the hunt. o hurt Mr. Brown or not Y 

In the course of this.run Mr Brown at notwithstanding this 

succeeded in taking his rifls ^ ro® accident and the blows he had 

Shthart (Banoha) who was ^ band and arm he was suffi- 

and who had been cautiously watch- on 

ing what was taking place from a sate had been 

distance of aboui 100 during the confusion caused by the 

Jatu, who no doubt stuck to his omp- ^ horse, escaped to pur- 
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injuries were evidently not very 
serious. 

Now tho main charges framed 
against all the accused were (a) under 
S. 147 that they were members of an 
unlawful assembly of which the com¬ 
mon object was by means of criminal 
force or show of criminal force to 
compel Mr. Brown to do what he was 
not legally bound to do. namely, to 
relinqui.sh a wild buck which he had 
shot and killed and in prosecution of 
which common object one of the mem¬ 
bers of the unlawful assembly, name¬ 
ly. Artu Rautra caused hurt to Mr. 
Brown, and (/>) a similar charge under 
the joint provisions of S. 323/149. 
Artu was also charged separately with 
cau‘=iing hurt to Mr. Brown and Jatu 
under S. 323 and with mischief by 
knocking off Mr. Brown’s solar topee 
and preventing him from recovering 
it, under S. 426. 

Artu’s case necessitates considera- 
ti'*n eomewhat different from that re- 
quistetobo accorded to those of the 
other accused: and as the tnhsihlar 
was tho first person on the scene 
after the buck was killed and has put 
forward a claim of riglit to the buck 
on behalf of the Paikpara estate his 
(the tahsilfinr's) case must obviously 
be considered first: as whatever could 
lawfully be done by any ot the other 
accused could only rest upon the legal 
correctness of the tahsif''nr\'i attitude 
in the matter. 

Although before the District 
Magistrate the tahsildar said he 
would file a written statement he 
apparently did not do so but at the 
trial he took up the position and 
called evidence to substantiate it 
that he had laid claim to the buck 
acting on behalf and under the ins¬ 
tructions of the proprietors of the 
estate of which he was [of part) the 
tahsildar. If he really did claim the 
carcass on behalf of the raj and was 
within the scope of his authority in 
doing 80 he was clearly in the right 
and Mr. Brown as against him so 
claiming had no legal right of any 
kind to retain the buck’s carcass : 
Jdie tahsildar could if Mr. Brown re¬ 
fused to hand it over, take it and 
persons assisting him to prevent Mr. 
Brown from removing the carcass 
'^ould, provided they did not exercise 
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any more force than was necessary, 
be doing no illegal act but are pro¬ 
tected under the provisions of S. 97 
and S. 105. Penal Code. It is there¬ 
fore of vital importance to try and 
ascertain whether the tahsildar was 
bona fide claiming the buck on behalf 
of the estate. 

There is no doubt that Mr. Brown 

did not understand fully what the 

tahsildar said : Mr. Brown states 

that all he gathered was that : 

the tahfildar said he (Mr. Brown) had no 
right to shoot an animal ia bis garleo 

at least this is what Mr. Brown wrote 
in his first informi tion : or, again, 

as deposed in his evidence. 

the tahsildar asked me ‘^wbat right I had 
to shoot a deer in his hagicha (or bagao):** 

Mr. Brown is not sure of the word 
used. But, in cross-examination, Mr. 
Brown says he understood that the 
tahsildar called himself “Tala Bibu’* 
but did not understand the tahsildar 
to say that Tala Babu had prohibited 
the shooting of animals in his zarain- 
dari. Something therefore was evi* 
dently said about “Tala Babu" As a 
matter of fact “Tala Babu” or more 
properly “Lala Babu” was the name 
of the recently deceased master of 
the tahsildar. So there was evidently 
some misunderstanding here as to 
what the tahsildar really did say 
about the raj. Then, again, in cross- 
examination Mr. Brown .says : 

“ I cever doub^el what they (meaaiDgtha 
tabtilda’’ and Arta) t')ld me namely, that (he 
aialik was the Paikpa-a Estate 

it seems sufficiently clear in ray view 
therefore that, though Mr. Brown 
did not understand it, the tahsildar 
was, however discourteous or “tru¬ 
culent" (as Mr. Brown describes it) 
his manner may have been, saying 
something about the estate and its 
owner or late owner, and was claim¬ 
ing the carcass and maintaining that 
Mr. Brown had no right to shoot on 
the property or (and as was the case 
so far as he could have seen) on the 
edge of this plantation without the 
raj’s permission. 

Jatu, the shikari, who could not 
understand Hindustani and admits 
he does not altogether understand 
what Mr. Brown says to him but who 
did understand Oriya does rot throw 
much light on what was said parti¬ 
cularly as to what passed in Oriya 
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between the tahsildar and others of 
his party. The tahsildar ordered 
Chema and a boy to take away the 
carcass : he (the tahsildar) also ask¬ 
ed Mr. Brown “Who had giren him 
permission to shoot”; he (the tahsil¬ 
dar) objected to Mr. Brown appro¬ 
priating the carcass but did not give 
aiy reason : this was in examination- 
in chief. In cross-examination he de- 

•posed that the tahsildar said that: 

The buck was in bis elaka (jurisdiction): 
that the elaka was in Lala Babu’s zamindari 
and they would not allow Mr. Brown to ap¬ 
propriate the body.” 

The buck was undoubtedly removed 
to the estate katcheri : poor place 
though it may be : its body was put 
in a hut close by, the katcheri build¬ 
ing being undnished. Now here 
again one observes something more 
than a mere unwarranted and purely 
, personal claim to the animal : one 
sees an enquiry as to whether there 
had been permission given to shoot 
and talk of the raj and the raj’s 
rights. 

The other shikaris do not assist at 
all ; Bancha simply states that the 

tahsildar asked Mr. Brown : 

** Under wboie orders be bad shot the deer 
took away the deer” 

ai.d 

“Why are you killing a buck here.” 

Kalu deposes that the tahsildar 
asked : 

“ Who Mr. Brown was to shoot deer in this 
elaka and that they could not allow him to 
take the deer " 
and 

“ Why have you killed a buok in my 
mauza ” 

but did not say that shooting of 
buck had been prohibited : this wit¬ 
ness however, thought Mr. Brown 
was talking in English and says that 
the tahsildar was speaking Oriya and 
volunteers that Mr. Brown did not 
understand what the tahsildar sa’d. 

Now at the trial, although the 
tahsildar filed no written statement, 
the line of his defence was that he 
did claim the buck on behalf of the 
raj having received instructions from 
the rani to discourage shooting of 
deer on the estate. A gentleman (D. 
W. 12) who designates himself as the 
Household Superintendent of Rani 
Devendravala Dassi, the Rani of 
Paikpura, was called as a witness 
y for the defence and he produced a 
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letter (Exhibit 4) : he lives in Calcut¬ 
ta. It reads as follows: 

“ Dear Sir. On account of the sudden and 
premature death of the late Raja Manindra 
Chandra Bahadur all the members of the 
Raj family especially the eldest Ranee 
mother, have been overwhelmed with grief. 
Over and above that, she is very anxious 
lest there should be mismanagement regard¬ 
ing the zamindari when the Kaja Bahadur is 
dead. Now I am directed by her to write 
(to you) that henceforward you shall very 
carefully perform all work there such as col¬ 
lection etc. You should particularly see 
that none of your subordinyta taWsildara or 
sadar or muffasil officer:} ill-treat the tenants 
and that neither the local touants nor any 
outsider kill any har.-nless crea'.ure or animal 
such as deer etc.” 

This witness stated that this letter 
wa? written by him, under the direct 
orders of the rani herself, to the 
Superintendent ■ f the Paikpara 
estate at Puri. The raja died on 
November 3rd and the rani had, at 
the time of the trial, gone on an 
extended pilgrimage to Benares, 
Hardwar (both in United Provinces) 
and elsewhere in northern India : she 
left Calcutta about December 14tli. 
An order at the foot of the letter 
reading : 

“ All the Dftib-i and tabiildars a-e expected 
to come t:)tuis office b3fore the X’mas holi¬ 
days. luform them of the co^tmti o' this 
letter when they come” 

was in the handwriting of the 
General Manager of the estate (who 
lives at Calcutta) Mr. M- N. Bhatta- 
charjya. The witness deposed that 
similar instructions had been issued 
by him to other areas where there 
is estate property. 

The Superintmdent of the Paik- 
para estate in the Puri district was 
also called (he was D. W. 10) : this 
gentleman, Mr. iryambak Kishna 
Mozumdar, deposed to the receipt by 
him on December I2th of the letter 
written by Mr. A. K. Mukhopadhaya 
and that he communicated its con¬ 
tents to a clerk, who, in the witress’ 
presence, told all the six local 
tahsildars, including the accused 
Padma Charan Mahanti its contents 
and the fact that such communica¬ 
tion to the tahsildars had been made 
was noted by the clerk at the foot 
of the letter under date 20th De¬ 
cember 1922. This witness deposed 
that his instructions to the tahsildars 
were that if any gentlemen w'ont on 
the estate to shoot they (the tahsil- 
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dars) 'ivere to request them not to do 
so : all the accused were tenants of 
the estate. Another letter, written 
on 18th January 1923, (i. e., after the 
occurrence) by the munshi of the 
Paikpara estate at Puri, to the Gene¬ 
ral Manager of the estate at Calcutta 
was also produced. 

Now if these letters were not fabri¬ 
cated they are of very great import¬ 
ance : but the Deputy Magistrate 
says with regard to the first that it 
is not at all satisfactorily proved to 
be genuine and with regard to the 
second that it may Mkewise have 
been manufactured for the purposes 
of this case : the estate was finan¬ 
cing the defence. He attaches there¬ 
fore little weight to them and con¬ 
cludes by saying that, even if the 
letters were genuine, the instructions 
were not to prohibit but only to dis¬ 
courage the '^hooting of deer on the 
property : I am not personally sure 
that there is very much in any 
such distinction. The Sessions Judge 
does not, so far as I can see. refer to 
these documents so; I suppo'^e he must 
have been content to regard the find¬ 
ing of the District Magistrate as to 
their being fabricated as substantially 
correct or that, apart from them the 
case against the tahsildar must any 
how fail. I am not so clearly certain 
that, under the circumstances, they 
were forgeries. 

The District Magistrate in his 
Judgment states that the black buck’s 
body was not claimed by the tahsildar 
on behalf of the estate at all “ as bis 
whole conduct and that of Artn Rautra 
and the rest shows". The Sessions 
Judge however considers that the 
evidence does not warrant the con¬ 
clusion that the tahsildar’s claim was 
a mere pretence or warrant at any 
rare, such a conclusion with the 
certainty which would be required to 
support his conviction upon a basis of 
bis exercising a purely personal and 
illegal claim. I am inclined to agree 
here with the Sessions Judge: owing 
to the fact that Mr. Brown did not 
understand fully what the tahsildar 
said. I do not think it can be stated 
with certainty that the tahsildar was 
not claiming the buck on behalf of 
his employers. If his instructions 
were to discourage shooting and he 


was confronted with the fact tnat a 
buck had been in fact killed almost 
at his own door I think he would not 
unnaturally claim the body as the 
only method of carrying out his 
orders. But in any case there was 
clearly talk by him to Mr. Brown 
about the estate, absence of Mr. 
Brown s permission to shoot his own 
area of the estate over which he had 
control and a claim to the carcass 
and I cannot think that under those 
circumstances it can with any cer- 
tain'-v be said that the tahsildar’s 
claim was purely personal. If, then, 
therf» is no sat sfactory evidence that 
the tabsildar’s claim was a personal 
one, the presumption that it was made 
on behalf of his employers must be 
drawn in favour of the tahsildar^ 
that claim is not illegal and in conse¬ 
quence, the charge as framed against 
the tahsildar of being a member of an 
unlawful asspmbly (the common- and 
unlawful —object of which was to 
compel Mr. Brown to do what he was 
not legally bound to do, namely, to 
relinquish a wild black buck which he 
had shot and killed) must fail. Nor 
would there be any thing illegal in 
the accused Chema removing, under 
the taheildar’s instructions, the car- 
cas.s to the tahsildar’s premises or 
katcheri. Nor, however regrettable it 
may be. is there anything criminal in 
an uncouth, vulgar or, as Mr. Brown 
designates it, “truculent” attitude: 
nor would there be anything criminal 
in the tabsildar’s co-villagers actively 
or passively assisting him in carrying 
out his object of taking possession of 
the dead animal. 

One may then, pass on to the scene 
at the katcheri to which the whole 
party went: there is certainly evi¬ 
dence that Mr. Brown’s accompany¬ 
ing the tahsildar was resented but 
that is not surprising for Mr. Brown 
was wrongly confident that in law 
the buck belonged to him and was 
determined to get it back: and this 
intention the tahsildar and the 
villagers evidently understood and 
were equally determined to resist : in 
fact they thought there was going to 
be trouble, which Mr. Brown did not. 
Artu’s behaviour seems to have been 
extremely rude even from the earliest 
stages of the affair. It will, I think, 
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be here convenient to get rid of the 
case of Banchanidhi Paikrai, the so- 
called president The "District Magis¬ 
trate, whilst convicting him. onlj^ 
does so because he was present, and 
was one of the jeering crowd and. 
did rot exorcise his intlurnce in favour 
of Mr Brown until Artu had actually 
hit Mr. Brown: hut, as the Sessions 
Judge points out, there is obviously 
no sort of case of any kind against 
the president if the tahsildar had a 
right to take the buck, fhere is. in 
my view no gro\uid whatever for 
oontemplating a reversal of bis acquit¬ 
tal by the Sessions Judge and his case 
need no longer be considered. He 
may have been discourteous out does 
not seem to have hoen guilty of any 
criminal otfence. 

IHis Lordship then de<lt with 
Mr Brown’s attempt to take back the 
buck and proceeded : ] 

Artu in his defence put forward a 
story that tiio buck shot by Mr. 
Brown was a tame animal belonging 
to him: but this st< ry was quite 
exploded and was not credited either 
by the Magistrate or the Sessions 
Judge although it was vigorously 
pressed at the trial. Artu, however, 
denied having hit Mr. Brown but the 
evidence that he did so i= overwhelm¬ 
ing. The Sessions Judge cnncizes 
Mr. Brown’s evidence as to his injuries 
as, though Mr Brown spoke of onl\ 
having received two blows, 
the right and the other on the left 
hand, the Medical Otficer found three 

injuries on the left hand -• ® 

Sessions Judge thought tia^ 
acted in self-defence ; tiiat he was 
provoked by something Mr- Brown 
.aid to him ; that he dii not exceed 
his right of private defence '''f- 

even if he did oxoeecl such 
nine days’ imprisonment whicn n- 
had already undergone was 
punishment 1 do not fin i 
agreement here, with the 
Judge. I can see no so*t of J?® 
•ation for Artu’s atta k on Mr ''' 
with his lathi. Mr. Brown may have 
been in the wrong bu' he - 

defenceless and was unarmed ana 

Artu’s attack was a savage, rep 

and unnecessary assault: 

•base of Mr. Brown 

well its and hie rough character. 


Civility, even under provocation is a 
sign of culture and not even of very 
late culture. Although I do not see 
how he could be convicted under 
S. 147 I am of the opinion that lie 
was clearly guilty under “B. 323. I 
consider that his acquittal on this 
charge was altogether wron^, per¬ 
verse and mistakoi* ; that he had 
no sort of excuse to use a lathi ; that 
the appeal against his acquittal on 
this ciiarge should be allowed and 
that his conviction, by the Magistrate 
confirmed, that he should be convicted 
of an orfence under 32o and s'i<mld 
undergo six monibs’ rigorous i'U- 
pris iiuuent. Apoarently the Magis- 
trate found him, rightly, guilty of the 
charge under S. 426, relating to Mr. 
Brown’s topee, but no definite finding 
or conviction under that section, and 
certainly no sentence, were recorded 
against him by the District Magis¬ 
trate and that charge seems, as the 
Sessions Judge notes, to have been 
dropped : nor was it raised before us, 
so need not be here considered. 

As for the tahsildar it is ditficult to 
find any evidence of a satisfactory 
nature which places him, at the 
katcheri, sa far as the charges fram¬ 
ed against him in connection with 
S. 147 or S. U9 read with S. 323 are 
concerned in any worse legal posi¬ 
tion than he was when at the spot 
where the buck was killed. No one 
can or does say what his remarks to 
Artu before the assault were. Mr. 

Brown admits that he does not know 

aiid Jatu did not hear it: he had 
nothing in his hand and took no part 
in the pursuit; It is true that Mr, 
Brown says chat the tahsildar was 
egging Artu on or co use Mr. Brown’s 
words “ instigating him to continue 
bis threatening attitude” and that 
th' tahsildar was insulting: the 
shikari Jatu who was on the spot 

docs not say that the tahsildar urged 

or ordered Artu to assault Mr. Brown 
though P. W. 6 (who was a long vay 
away) says the tahsildar did tell Artu 
to hit Mr. Brown, and so does P. W. 7, 
who, howtver, was also a long way 
off But in any case the two charges 
as framed against the tahsildar were 
dependent upon the common object Of 

forcing Mr. Brown to give up th^ 
buck • but, as has been pointed ou^. 
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before, that object was not proved to 
have been illegal in this case. 

It is conceivable that the tahsildar 
might have been charged with abet¬ 
ting Artu in or instigating Artu to 
assault Mr. Brown : but be was not 
so charged nor was he called to meet 
any such charge. However, such 
considerations are not more than 
academic as no appeal in his case is 
before this Court as owing to his 
having disappeared he has not been 
served with notice of these pro¬ 
ceedings. 

With regard to the accused Udaya- 
nath Barjena, his defence was an 
alibi ; but it failed. But the part he 
took consisted, only, so far as 1 can 
gather (he is not identified by Mr. 
Brown), in having as the District 
Magistrate puts it been ‘ a member 
of the jeering crowd ” and, when Mr. 
Brown fled, to have run with tho 
crowd; he had nothing in h s hand; 
but as with the tahsildar the only 
charges framed against him depended 
upon the existence of tne common 
and alleged unlawful object of depriv¬ 
ing Mr. Blown of the buck : and of 
those charges he certainly cannot be 
convicted. As to whether any other 
charge could have been maintained 
against him such as attempting to 
assault Mr, Brown or abetting Artu 
in assauUirg Mr. Brown, I am 
extremely doubtful. With regard to 
Chema Bhoi the same remarks apply 
as in the case of Bdayanath Barjena : 
but he was a servant of the raj, "inder 
the tahsildar’s orders and, apparently 
in charge of the polang plantation : 
he seems to have had a small stick 
(not a lathi but locally called a bari) 
in hif hand; he is said to have run 
with the crowd when Mr. Brown fled : 
he, at the tahsildar’s orders, helped to 
carry the buck to the katcheri: but 
his position is perhaps little better 
and certainly no worse than that of 
Udayanath Barjena: Chema put 
forward a kind of alibi which, how¬ 
ever, no one credited. 

Xhe last accused Bhagi Doohoori is 
4 much in the same position as the 
• previous two: his alibi completely 
broke down and there is no doubt that 
he ran with the party when Mr. Brown 
ran: he had nothing m his hand 
but seems to have demanded greedily 


money from Jatu if the pursuit of 
Mr. Brown was called off: but be was 
not charged with any offence on that 
score as perhaps he might well have 
been. 

Although the whole matter reflects 
most unfavourably upon the behavi¬ 
our of all the accused I do not see 
how, except in the case of Artu, the 
Sessions Judge could, on the evidence 
on the record, have come to any other 
conclusion isave with regard to Artu) 
than that he must allow the appel¬ 
lants' appeals and quash the convic¬ 
tions upon the charges as framed 
upon which they had been found 
guilty by the District Magistrate. 
I am not at all sure how ever that 
these men, or some of them, might 
not have had maintained against them 
successfully other charges but I am 
certainly not at this date, more than 
a year after the occurrence, prepared 
to recommend that any of the persons 
whose cases are now under consi¬ 
deration before us should now be 
pro.secuted again in respect of other 
offences or to formulate my view of 
what offences, if any, they might on 
the evidence be possibly successfully 
proceeded against. 

The result, therefore, will be that 
the appeals made on behalf of the 
Crown will be dismissed except in the 
case of the acquittal of Artu Rautra 
under S. 32ih That appeal will bo 
allowed ; Artu Rautra is convicted 
under that sec tion and sentenced to 
undergo six months' rigorous im¬ 
prisonment from the date when he 
shall now enter goal- 

Adami, J.—I agree. 

One appeal allowed. 

Others dismissed. 
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1924 Hari Gir V. K. Kamakhya 

(o) iimitfliion Act, Art, 1S9 - Tenant by 
sufferance is entitled to benefit of /tmi/aiiou, 

A tsDftnt by sufferance is io by laches of the 
landlord and is entitled to the benefit of the 
law of limtatiou. Where the heiis of tho 
grantees are in uninteirupted poisess on 
without paying rent to the landlord a suit 
beyocd 12 yesrs for their ejectment is barred. 

18 Bom. 256 D ss. 

(6) Chota Nagpur^Lease. 

In Chota Nagpur th'‘ term isfimrnrt 
rari lease means a lease for life. IP 575, C, 1) 

P. K. Setu A. Sen, Abani Bhushan 
Mukharji and B. C. De — for Appel¬ 
lants. 

S. Sultan Ahmed, S. M. ^lul/ick, S. 

K. Mitra and Governm- nt Pleadrt —for 

Respondents. 

Das, J. ■ On the 21st of .T\ine 
an isteinrari mokarrari lease was 
granted by the th'Mi pronrietor of the 
Ram^arh Raj to K.^nhai Gir and Jai- 
nath Gir. It appears that between 
1864 and 1866 the Ram^arh Raj exe¬ 
cuted a considerable number of ifilem 
rari mokarra' i leases and that there 
has been a considerable coniroversy 
between the Raj ttid the grantees a> 
to the meaning of the term 'dstemrar} 
mokorri." It was tho case of the 
grantees that by the ‘eriii isUnfan 
mokarrari" a permanent heritable, and 
transferable grant was intended , 
■whereas, the rival case wcis that 
all that was intended to be granted 
was a lease for life Certain test 
cases were uistituted by the Raj and 

the controversy bus now been set at 

rest by the decision of the Calcutta 
High Court in the case of Pam ^^a^ain 
Singh v. Chota Nagpur Banking Asso¬ 
ciation (1). That decision was pro- 
nounced on the 25th of August 1915. 
and it is no v conceded before us that 
the lease in favour of Kanhai Gir and 
Jainath Gir was a lease for their iife. 
The survivor of the grantees died 
sometime in 1890; and it has been 
found by the learned Judge in the 
Court below that Defendants Nos. 1 
to 5. who are the heirs of the grantees, 
have been uninterruptedly in oosses 
sion of the demised land without pay 
ment of any rent to the landlord. Oi 
the 16th of November 1911, Defend¬ 
ants Nos. 1 to 5 gave an underground 
lease of 200 bighas of coal lands to 
Defendants Nos. 6 and 7 ; and Defen- 

(1) [19151 43 Cal, 332—36 I.C. 321. 
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dants Nos. 6 and 7 have assigned 
their interest under the lease of the 
I6th of November 1911 to Defendants 
Nos. S and 9. On -the 27th of Sep¬ 
tember 1915. tho Plaintiff, who was 
the then pro>>rietor of the Raragarh 
Raj, served a notice to nuit upon the 
Def'^ndants calling upon them to 
leliver u'o quiet possession of the 
demised land at the end of the Sambat 
year i972. On the I8th of September 
19i.. the PlaintitT ^v?vcd a fresh 
notice upon tho Defondant'^ .inking 
them to 'luit at tlie end of the S iinhat 

year 1974. oorrc-.>ponJing to the Mth 

of April 1918. On the 14th of Decem¬ 
ber 1918, the <ait out of whh’h this 
appeal arises was instituted by the 
Plaintilf for ejectment of tho Defen¬ 
dants and for recovery of R'^. 10,000 
as d.tmages for the unauthorised re- 
ivioval of coal from the demised land. 
The learned Subordinate Judge has 
given the Plaintiff a decree substan¬ 
tially a: claimed by him. 

The critical question in this case is 
whetiter having regard to the lapse of 

time the Plaintiff is entitled to eject 

Defendants Nos. 1 to 5 from tihe de¬ 
mised land. The lease came to an 
end in 1890 : and it is not disputed by 
the Defendants that the PlaintitT was 
entitled to rccjver passession of the 
demised land if he had instituted ap¬ 
propriate proceeding'^ within twelve 
years from 1890. But the suit was 
not instituted till the 14tb of Decem¬ 
ber 1918. It is contended on behalf of 
the Defendants that the tenancy hay¬ 
ing come to an end in 1890, the suit is 
barred under the provisions of Art. 
139 of the Umitati’-m Act. The case 

of the Plaintiff is that notwithstand¬ 
ing the determination of the tenancy 
on":he death of the original grantees 
Defendants Nos 1 ':o 5 as the heirs of 
the grantpes continued in possession 
with the assent of the landlord as ten¬ 
ants from year to year, and that the 

tenancy from year to year came to an 
end on the Uth of April 1H8. Some 
attempt was made in the evidence to 
show that the Defendants pud rent 
to the Plaintiff, but the learned bub- 
ordiriate Judge has not accepted that 
part of the Plaintiff’s case and no at¬ 
tempt has been made before us 
learned Counsel appearing on behalt 
of the Plaintiff to establish that there 
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was any payment of Tont at any time 
by Defendant*^ No?. 1 to 5 to the 
Plaintitf The view of the learned 
Subordinate Judge, however, is that 
there was an assent on the part of 
the landlord to the Defendants con¬ 
tinuing in possi&sion of the demised 
land sutficient to convert the tenancy 
by sufferance into a tenancy from 
year to year. In this view he has 
c-omc to the conclusion that the ten¬ 
ancy came to an end on the lUli of 
April 1918, and that the Plaintiffs 

suit is well within time. 

It is necessary to scrutinise the 
evidence with some care to see whe¬ 
ther the finding of the learned Sub¬ 
ordinate Judge on this point can be 
supported. I have referred to the fact 
that there was considerable contro¬ 
versy between the parties as to the 

meaning cf the term iMrmran mo- 
hnrrm lease” The controversy was 

set at rest on the 25th of August 1915 

by an .lUtlioritative decision of the 
Calcutta High Court; and it is an 
undoubted fact tijatiUAiij suits wliich 
were held back pending the decision 
of the Calcutta High Court wore in¬ 
stituted subsequent to that decision. 
It is necessary to remember tlieso 
facts in dealing with the evidence 
whether there was an assent on the 
part of the landlord to the Defen¬ 
dants continuing in possession of the 
demised land. The first witness ex¬ 
amined on behalf of the Plaintiff is 
Sibsahay Lai. He 'makes a perfectly 
statonient in his examination* 
in-chief that the heirs of the original 
grantees were allowed to remain in 
possession of the disputed mouza as 
year to year tenants ; but he admits 
in his cross-examination that his 
knowledge was derived from the 
terms of the notices served upon the 
Defendants and that he had no know¬ 
ledge of the real facts independently 
of those notices. He also admits that 
there are no papers to show that the 
Defendants were yearly tenants and 
that settlement with the Defendants 
was not made in his presence. Lastly 
he admits that only those tenants who 
pay rent are recognized as yearly 
tenants and that there are no papers 
in the Raj to show that the Deten- 
dants were in possession with the con¬ 
sent of the Ramgarh Raj. 


The next witness on this point is 
Mahta Tilakdhari Prasad. In his ex¬ 
amination-in-chief he says that the 
heirs of the original grantees were 
allowed to remain in possession of 
the demised land, but in his cross- 
examination he makes it perfectly 
clear that he has no personal know¬ 
ledge of the actual facts and that 
“ there is no written note anywhere 
of the fact that the heirs of other de¬ 
ceased moko-rraridars were allowed to 
remain in possession.” 

The last witness on this point is 
Harihar Sahay. He speaks in his ep 
amination-in-chief as to a practice in 
the Raj to make demand for rent upon 
the heirs of mokarraridars and to treat 
such heirs as tenants-at-will. In his 
cross-fxamination he says as follows : 
“ I do not recollect if demands for 
rent were made on Defendants Nos. 1 
tn 5 but such demands must have 
been made. No steps were taken 
against them for non-payment of 
rent.” Upon this evidence it is im¬ 
possible to hold that there was an 
assent on the part of the landlord to 
the Defendants continuing in posses¬ 
sion of the demised land as tenants. 

Mr. Sultan Ahmed on behalf of the 
Plaintitf strongly relies upon an 
alleged admission made by Maghlal 
Gir, one of the Uefendants. The 
passage in the evidence of Meghlal 
Gir upon which reliance is placed is 
as follows : ” The Raj taksildars used 
to demand rent for Tarni from us but 
we said that we would pay rent if 
receipts are granted in our names, but 
they said that they would grant mar- 
fatdari receipts.” Morfatdari receipts, 
it may be pointed out, are receipts 
granted in the name of the original 
tenants through the persons actually 
paying the rent. The argument of 
Mr. Sultan Ahmed on this evidence is 
as follows. The Defendants were ac¬ 
tually in possession of the demised 
land.^Their possession operated as an 
offer by them to accept a tenancy. 
The offer by the Raj to grant receipts 
to them operated as an offer to recog¬ 
nize them as tenants. There was 
therefore an assent on the part of the 
landlord to the Defendants continuing 
in possession of the demised land as 
tenants. With all respect I am unable 
to agree with the argument The De- 
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fendants were no doubt willing to be 
treated as tenants. The refusal on 
the part of the landlord to grant any 
receipts other than rnar/atdai'f re¬ 
ceipts to the Defendants shows that 
although he was willing to accept 
rent from them he was not willing to 
recognize their status as tenants. And 
when the history of the litigation 
between the landlord and the ditferent 
tenants under different istvtm dtj uio- 
karrari leases is remembered, it will 
be realised that neither 'party was 
willing to make any concession until 
the controversy was settled by an 
authoritative decision of the High 
Court. This in my view explains why 
the landlord was unwilling to give 
direct rent receipts to the Defendants. 
The evidence of Nloglal Gir upon 
which reliance is placed establishes 
that the landlord was willing to re¬ 
cognize the Defendants as tenants. It 
is quite true that he suffered them to 
remain in possession ; but a tenant 
by sufferance is in by laches of the 
landlord and is entitled to the benefit 
of the law of limitation. 

The learned Subordinate Judge has 
strongly relied upon the case of 
Krishnaji v. Antaji (2). That case no 
doubt supports the conclusion at 
which the h arned Subordinate Judge 
has arrived. With all respect I am 
unable to agree with the view taken 
in that case. The learned Judges in 
that case followed Hellier v. Sillcox (3) 
But in my opinion Hellier'^. Sillcox (3) 
is an authority for the proposition 
that an action for use and occupation 

would lie against a person who is in 

possession of the demised land after 
the death of the tenant with the per¬ 
mission of the landlord : it is not an 
authority for the proposition that the 
person in possession could not appeal 
to lapse of time if an action for eject¬ 
ment was brought against hiin after 
the expiry of the period of limitation. 
The case of Krishnaji v. Antaji (2) 
has, in my opiniout been virtually 
overruled by the decision of the Bom¬ 
bay High Ceurt in 'Ckandri Daji 
Bkau (4). It was held in that case 

(2) 11893 18 Bom. 256. 

(3) [1850] 19 L.J. Q.B. (n.s.) 295. 

(4) [1900] 24 Gom. 504—2 Bom. L.R. 
491. 


that the possession of a tenant hold¬ 
ing over is wrongful, and if there is 
no evidence from which a fresh ten¬ 
ancy can be inferred in the strict 
sense <'f the term, time begins to run 
against the landlord when .the period 
of the fixed lease expires. In that 
case there was a lease for a year. At 
the end of the year the premises wtre 
not given up, nor was any rent paid. 
The suit was brought more than 
twelve years after the expiry of the 
lease. The Defendant contended that 
the Plaintiff's claim to recover posses¬ 
sion was barred and the High Court 
gave effect to that contention and 

dismissed the suit. 

In my opinion the decision of the 
learned Subordinate Judge on this 
point cannot be supported and the 
Plaintiff’s claim for possession must 
be dismissed. 

The next question is whether the 
Plaintiff is entitled to a declaration 
that the under-ground leases granted 
in this case are void and inoperative. 
He is clearly entitled to that declara¬ 
tion and the Defendants have not 
challenged the accuracy of the find¬ 
ing of the learned Subordinate Judge 
on this point before us. 

The last question is as to the da¬ 
mages claimed by the Plaintiff. In the 
eleventh paragraph of the plaint the 
Plaintiff states as follows; “To the 
best of Plaintiff’s information coal 
worth Rs. 1,000 has already been re¬ 
moved and coal worth'Rs. 8,000 is 
lying stacked on the land near the 
mines. The total value of coal to 
which the Plaintiff is entitled, there¬ 
fore, amounts to Rs. 9,000.” There is 
no evidence before us as to which of 
the Defendants actually carried 
away the coal. The case in the 
plaint is one of collusion and conspi¬ 
racy ; but the evidence does not estab¬ 
lish that there was any collusion bet¬ 
ween the Defendants in the matter of 
working the coal mine. A more 
serious difficulty is that there are no 
materials on the record from which the 
actual damage sustained by the Plain¬ 
tiff can be ascertained. The les-jned 

Judge relying upon the report of the 
Commissioner has come to the conclu¬ 
sion that ’ the total cubical contents 
of the quarry came up to 2,10,944 
cubic feet.” According to him this is 
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the measurement of the coal in the 
cavity worked by the Defendants ; but 
there is no evidence that the whole 
cavity consisted of coal, nor is there 
any evidence as to how much coal 
there vas in that cavity. The learned 
Judge refers to the evidence of the 
A min and comes to the conclusion that 
40 cubic feet of space would contain 
one ton of coal- But the Amins evi 
dence shows that he has no personal 
knowledge and that he heard from 
certain Hindustani officers working in 
certain collieries that in forty cubic 
feet of space one ton of coal can be 
kept." These Hindustani officers have 
not been examined and the evidence 
of the Amin cannot be accepted. 
Upon this evidence it is impossible 
to give the Plaintiif a decree for da¬ 
mages. 

In the result I must allow the ap¬ 
peal in so tar as the learned Subordi¬ 
nate Judge has granted the reliefs (a1, 
(5), {<’). (c) and (/;) claimed in the 
plaint, and must dismiss the suit so 
far as those reliefs are concerned. 
The Plaintiff is, however, entitled to 
reliefs (d) and (/) and to that extant 
the decree of the learned Subordinate 
Judge must be affirmed. Costs, will 
be in proportion to the success 
achieved by the parties in both the 
Courts. 

Ross, J.— I agree. 

Appeal allowed. 
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Adami and Bucknill, JJ. 

Mt. Bhagwanta Kuer and another 

Appellants. 


V. 

Oewan Zamir Ahmad Khan and 
Respondents. 


Appeals from Original Orders Nos. 
82 and 84 of 1923, Decided on 11th 
March 3924, from an order of the 
District Judge of Shahabad, D/- i9th 
February 1923. 


^ (a) Ltmitation Act,Art^ 182 (5 )—Time 
rum from appHcotion not from date of order. 

Time runa from the date whea au applica- 
tion ia preaented to Court and not from the 
date on which Ihe application is considered 
ard disposed of by the Court. 10 c. L. J. 479 ; 
13 C. L.J 26. Foil. IP 578,C1J 


* * (b) Civil P. C. 0. Si B 18—Bequir$8 
notice of execuiton not of aseignment-^tixecu^ 
tio'i dismisS'd wrongly is continuing in law. 

The petitior 9 for substitution of the trans¬ 
ferees being granted tbe execution should be 
oroceeded with the trsusferees substituted for 
the decree-holders; there is no necessity to 
strike off the execution proceedings. 

Where the proceedings were struck off with’ 
out any default on the part of the decree* 
holders or their transfereei*. 

Held’, the 8»bsequeat proceeding should be 
held to 'U continuation of the previous one 
2 P. L. T. 619 Foil. An application under 
Order 21 rule 16 made during the pendency of 
executiou proceedings is not an application 
for fresh execution but an application for the 
contiouation of the pending execution case. 
Order 21 Rule 16 requires notice of the appli¬ 
cation for exeoution and not of the assign- 
ment. (P 578, C 3) 

# * (c) Limitation Act, A’-t. 182 — Order of 
his Majesty in Council is the renllgfinol decree. 

Wsere the precaration of the fiual decree 
was purely a mioisterial act to enable the 
ordar of His Majesty in Council to be enforced. 

Held : it could not be contended that the 
execution proceedings w.^re not tiken in order 
to enforce the order of His Majesty in Council. 
8 Oal. 218 F. B.; 20 Da).,551. Foil. [P 578, 0 2) 

* * (d) Civil P. C., O, 45 R. 15 — Contraven¬ 
tion rendfre apj.licfttioii unte-'ahle, 

T:.e provisions of R ile 15 are mandatory and 
failure *o comply with them readers an appli¬ 
cation for execution liable to dismis.sal. 

P 579, C 2] 

♦ ♦ (e) Civil P. C., 0. 21 R. IS—Contraven¬ 
tion renders proceedings void. 

The provisloos of the mle are of mandatory 
character and non-compliance with them 
renders all uroceedings in eie?ut on void. But 
if it is sbo vn that the judgineut debtors had 
notice by being present when the petitions 
for substitution were being consi lered by the 
Court, the fact that written r-otice was not 
served on them will not nullify the proceedings. 
36 Bom. 58; 9 All. 46 ; 2 Lah. 230. Fo’l 
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8. M, Mullick., Sambhu Saran and 
Kailaspati—ior Appellants. 

Naresh Chandra Sin> a and D. A^ 
Farma —for Respondent-. 

Adami, J —These appeals are di¬ 
rected against an order pas.s^'d in exe¬ 
cution proceedings by the District 
Judge of Shahabad disa! owing cer¬ 
tain objections raised by the- Judg¬ 
ment debtors, the present appellants- 

It appears that a decree was obtain¬ 
ed against the appellants in a mort¬ 
gage suit on the 23rd October 1903. 
There was an appeal to this Court 
which was decided in 1906, and 
an appeal to their Lordships of the 
Privy Council which was decided on 
the 26th November, 1912. The fine 
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decree for the sale of the mortgaged 
properties following the decree of the 
Privy Council was passed on the 5th 
February 1916. 

The original decree-holders Lala 
Shamlanand Sahai, Babu Raghubir 
Saran and Babu Ganga Saran, each 
had a one-third interest in the decree. 
Execution of the decree was applied 
for on the llth March 1916 by these 
decree-holders, and from that date 
onwards the proceedings followed the 
usual slow protracted course, every 
effort being made to delay the inevita¬ 
ble sale, till the 7th June 1919 when 
Lala Shamlanand Sahai filed a peti¬ 
tion to the effect that he had sold his 
one-tbird share in the decree to Zamir 
Ahmad Khan, Neamat Khan, Mehdi, 
Hussain Khan, Sayeed Khan and 
Babu Muhammad Khan by a sale deed 
dated the 5th June 1919, and prayed 
that these gentlemen should De subs¬ 
tituted as decree-holders in his place. 
Another petition for substitution was 
made in respect of the one-third share 
originally belonging to Babu Ganga 
Saran, which had been sold to Zamir 
Ahmad Khan and others. Babu 
Raghubir Saran had already sold bis 
share to Thakur Adit Prasad, and the 
latter had resold it to Zamir Ahmad 
Khan and others. On the 7th June 
1919, the purchasers, Zamir Ahmad 
Khan and tbe other gentlemen named 
above together with Sadey Khan 
filed a petition to the effect that they 
had purchased the share of Lala 
Shamlanand Sahai, and also the 
share of Ganga Saran which Ramnath 
Upadhya had previously purchased, 
and the share of Babu Raghubir Saran 
which Thakur Adit Prasad had pre¬ 
viously purchased, and had thus pur¬ 
chased the entire decree. They prayed 
that they might be substituted as 
Tepreaentatives of the decree holders 
and that execution proceedings might 
be duly taken. 

On the above petitions order was 
passed that they should be put up on 
the date fixed, that is to say the 14th 
June. On the 14th June order was 
passed: Let the names of the pur¬ 

chasers be substituted for the original 
decree-holders. This execution pro¬ 
ceeding will be struck off after mak- 
iBg the purchasers parties, so that 
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they may institute fresh proceedings 
in execution ”. 

The assignees of the decree did not 
however make any fresh application 
for proceedings in execution until 
I3th June 1922, and when this appli¬ 
cation was made the present appel¬ 
lants, who are subsequent mortgagees 
of the properties, raised the objec¬ 
tions (1) that the assignees of the 
decrees who were seeking execution 
were mere farzidars of the judgment- 
debtors {D that the application was 
made more than three years after the 
last step in aid of execution was taken 
on the 7th June 1919, and wis thus 
barred under Article 182 of the 
Schedule to the Limitation Act, (3) 
that, if Article 183 applied, the pro¬ 
ceedings were bad owing to non-com¬ 
pliance with the provisions of Rule 
15 of Order 45 of the Civil Procedure 
Code, and (4) that failure to issue the 
notices required by Rule 16 of Order 
21 vitiated the proceedings. 

The learned District Judge found 
that the objectors had faded to show 
that the purchasers of the decree were 
farzidars of the judgment-debtors, (2) 
that the date from which time began 
to run under Article 182 was the I4th 
June 1919 and therefore the applica¬ 
tion on the 13th June 1922 was not 
barred, but that (3) Article 183 applied 
since the final decree was merely a 
ministerial act and the execution was 
really the enforcement of the order of 
His Majesty in Council, so no ques¬ 
tion of limitation arose in the case. 
He held that the objection with 
regard to non-compliance with Rule 
15 of Order 45 could not be now raised 
since no such objection had been made 
at the first application for execution, 
(4) with regard to the objection as to 
absence of notices under Rule 16 of 
Order 21, the learned District Judge 
pointed out that the order for subs¬ 
titution was passed in the presence of 
the transferees and this objection not 
having been specifically taken in the 
pleadings no onus lay on the appli¬ 
cants for execution to show that the 
order was passed in the presence of 
the judgment-debtors. Furthermore 
the object of Rule 16 of Order 21 was 
being carried out in the hearing and 
consideration of the objections before 
the Court. The District Judge tl^ere- 
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fore allowed the objections and it is 
sgainst his order that this appeal has 
bfen made, the same legal objections 

beitie raised in this Court. 

Th^ finding of the learned District 

j^dge that if Article 182 of the 

Lhedule to the Limitation Act applies 

it must be held that the last step in 

aicTof execution in this case was taken 

Tune 14th, 1919, and not on June 

1919 ; it is. I think, wrong. Clause 

5 to Article 182 states definitely that 
to run from the date of apply- 

Z Iccordance with law to the 
Proper Court to take some step in aid 
orexecution. The application was 
m^de on June 7th, though the order 

f^r substitution was made on June, 

14th. It has been laid down in the 
Lse of Roj Behari ChakravarU 
Knlihar Oupta (1) and in Mochai 
Uandal x. MesfrwI'Hn Moltah (2) that 
.Teases of this kind time runs from 
the date when an application is pre¬ 
sented to the Court and not from the 

r.te on which the application IS 
rtcirlftred and disposed of by the 
CoTt Mr. Sushil Madhab Mullick s 
contention for the appellants on this 
point must be upheld ; but the point 
is one of purely academic in^rest in 
thi^ case. 3-nd cannot atfect the deci¬ 
sion of this appeal as I will proceed 

the first place, I may note that, 
even if it were held that Article 182 
applied in the present case and not 
Article 183, it would seem that execu¬ 
tion proceedings to be taken on the 

application of June, 13th 1922, would 
be merely a continuation of the pro¬ 
ceedings which resulted in the order 
of June Uth 1919, and so 9^ould no^t 
be barred even if Article 18S applied. 
When the petitions for substitution 
of the transferees were filed on June 
7th 1919» and were granted on June 
14th there was no reason why the 
execution should not have proceeded 
with the transferees substituted for 
the decreeholders ; there was no 
necessity to strike off the execution 
proceedings. The proceedings were 
struck off without any default on the 
■art of the decreeholdersortbeir trans¬ 
ferees. Under the circumstances I am 

(1) (19091 10 C. L. J. 479—3 I.C. 336. 
l2) imill3C. L.J.26-9 I. C. 213. 


of opinion that subsequent proceedings 
should be held to be in continuation 
of the previous one, and the question 
of limitation will not arise. In this 
opinion I am supported by the deci¬ 
sion of this Court in the case of Mt 
Gulab Kuer r. Syed Mohammad Zaffar 
Husisain (3) to which I was a party. 
There it was held that an application 
under Order 21 rule 16 made during 
the pendency of execution proceedings 
was not an application for fresh 
execution but an application for thel 
continuation of the pending execu-, 
tion case. Das, J. pointed out that 
Order 21 Kule 10 required notice of 
the application for execution, and 
not of the assignment, to be given 
to the transferor and judgment-debtor,, 
and therefore when the assignee ap¬ 
plies during the pendency of the 
execution case to continue it, he does 
not apply for fresh execution and no¬ 
notice is required. 

In the second place the question is 
whether Article 182 applies or as held 
by the Judge, Article 183. The ap¬ 
pellants have not placed before us 
the order of His Majesty in Council 
passed on appeal in 1912, so that we 
do not know its precise terms. We 
only know from the order of the 
District Judge that the final decree 
was passed by the District Judge in 
1916 in accordance with the order of 
the Privy Council. The preliminary 
decree after the decision of their 
Lordships of the Privy Council was 
an order cf His Majesty in Council, 
and, as pointed out by the learned 
District Judge the preparation of the 
final decree was puraly a ministerial 
act to enable the order of Kis Majesty 
in Council to be enforced. I do not 
think that can be contended that the 
execution proceedings were not taken 
in order to enforce the order of His 
Majesty in Council. After a con¬ 
sideration rf th» decisions of the 
Calcutta High Court in Lw'kman 
Prrsad SiUijh v. Ki^}iun Sxngh 

(4; Futteh Narain Chowihrij v. 
Chfin irabnti Chowdhrani 15) and of 
this Ccurt in Tribikram Deo Narayan 


(3) [1921] 2 Pat. L.T. 619—62 I.C. 30. 

(4) [1882 8 Cal. 218-10 C. L. R. 4^5 

(5) [1893] 20 Cal. 551. 
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Singh v. Badri Misser (6) there is no 
doubt left in my mind. It may be 
noted that the original decree was 
obtained in the District Judges 
Court in a suit under the Transfer 
of Property Act. 

Under Article 183 twelve years 
limitation in this case would begin 
to run from the date of the order of 
His Majesty in Council that is to say 
from November 26th, 1912, so the ap¬ 
plication for execution which is now 
the subject of this appeal would be 

within time. , 

But Mr Sushil Madhab MuUick 
has argued that the procedure laid 
down in Rule 15 of Order 45 of the 
Civil Procedure Code has not been 
com)lied with, that is to say no 
petition under that rule w-s filed 
before this Court to enable it to 
, transmit the order of His Majesty in 
^ Council to the Court of the District 
Judge for execution, and that the pro¬ 
visions of Rule 15 Order 45, being 
mandatory, the present application 
for execution must be dismissed. 

The contention that, the provisions 
of Rule 15 are mandatory and failure 
to comply with them renders an ap¬ 
plication for execution liable to 
dismissal, is not open to question 1 
need only refer to the case of 
Tribikram Deo Narayan Singh y. 
Bd'iri Minser (6) cited above but it is 
to be noted that in the present case, 
application was made for execution 
on March 11th, 1916 and execution 
was ordered. 

No objection on the ground that 
the provisions of Rule 15 of Order 45 
had not been complied with was made 
then, nor at any time until the execu¬ 
tion proceedings were struck off on 
A June Uth, 1919, though countless 
objections on other grounds were 
constantly being put forward. ^ e 
have no papers before us to show 
whether in fact a petition was filed 
and the procedure required by 
Rule 15 of Order 45 was followed, all 
we know is that the order of His 
Majesty in Council must have been 
transmitted to the District Judge, 
for he proceeded to put it into execu- 
^n. _ 

(6) U916120 C. W, N. 1051 — 
IPatL. J. 385—361. C. 633— 
✓ 2 Pat. L. W. 361. 


I agree with the learned District 
Judge that the objection first made 
at this late stage cannot be allowed 
to succeed, it ought to have been 
taken at the first application for 
execution which was made in 1916. 

Mr. Sushil Madhab Mullik’s third 
contention is that the application for 
execution ought to be dismissed be¬ 
cause notices under Order 21 Rule 16 
were not issued to the transferors 
and judgment-debtors, the provisions 
of that rule being mandatory. The 
decisions in Kasaum Goolam Hnssein 
V. Dayabhai (7) Qulzari Lai v. Dnya 
Ram (8) and Motan Das v. Luchman 
Singh (9) are authorities for the pro¬ 
position that the provisions of the 
rule are of mandatory character and 
that ^non-compliance with them 
renders all proceedings In execution 
V >id In the present case it is evi¬ 
dent that the general necessity for 
such notice was known to the ap¬ 
plicants for extcution for in their 
application they stated “the above 
purchasers were substituted for the 
uriginal decree holders in the previ¬ 
ous execution case on Uth June 
1919 in the presence of all the parties- 
Hence notice under Order 21 Rule 16 
Civil Procedure Code is not neces- 
sary.” 

That the transferors had notice 
cannot be gainsaid, they themselves 
filed petitions for substitution of 
the names of the purchasers. The 
judgment-debtors too were before the 
Court and must have had notice. The 
District Judge points out that the 
objection regarding Order 21 Rule 16 
had not been specifically taken in 
the pleadings, and therefore there 
was no onus upon the applicants to 
show that the order of substitution 
was passed in the presence of the 
judgment-debtor?. It cannot be sug¬ 
gested that the judement-debtors had 
no knowledge of the substitution 
made m the previous execution pro¬ 
ceedings before the fresh applioatlon 
was made. In any case the object 
of Rule 16, namely to give the judg- 
m ent-debtors an opportunity to at- 

(7) [19121 36 Bom. 58—12 I. C. 547 
13 Bom. L. R. 973. 

(8) [188719 All. 46. ^ 

(9) [19211 2 Lab. 230—63 I. 0. 884 

3 li. li. J* 434. 
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tack the enbstitution of assignees of 
the decree has been fully met. for the 
present appellants put in their objec¬ 
tion and it was considered before any 
further steps were taken towards the 
execution of the decree. If it is 
shown that the judgment-debtors had 
notice by being present when the 
petitions for substitution were being 
considered by the Court, the fact tbat 
written notice was not served on 
them will not nullify the proceed¬ 
ings. 

Toconcludethe matter, I may again 
refer to the decision of this Court in 
the case of Mt. G-ulnb Kuer v. Sey^d 
Muhammad Zaffar Hunsain (3) where 
it was held tbat it is not notice of 
the assignment but notice of the ap¬ 
plication for executicn of the decree 
which is required by the proviso to 
Rule 16. In this case there is no 
doubt that notice of the fresh ap¬ 
plication as given to the appellants 
for they appeared and objected. 
Therefore I cannot uphold the con¬ 
tention of Mr. Mullick. 

On behalf of the judgment-debtors 
Nos. 12 and 13 Mr. Kailaspati has 
urged the same legal objccticns as 
were raised by Mr. Mullick and with 
which I have dealt but he has a 
further objection with regard to the 
District Judge’s dnding on the ques¬ 
tion whether the respondents pur¬ 
chasers of the decree were farzidars 
of the judgment-debtors. He com¬ 
plains that his clients were not al¬ 
lowed time to secure the presence of 
some of their witnesses with regard 
to this question. 

It appears from the order sheet 
that on July 22nd, l‘J22, thc^je two 
judgment debtors askea for time to 
hie their objections, and obtained time 
till August 11th when their objection 
was filed. On October 25th, the 
parties were directed to come ready 
with their witnesses on December 1st. 
On that date the present respondents 
were ready but an f bjector asked for 
time which was given but it was 
ordered that no further adjournment 
eosts would bt allowed. On January 
5th, 1923 the objectors filed lists of 
witnesses who were to be summoned 
deposit of diet expenses. The 
deposit was not made until January 
when summonses were ordered 
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to issue for February Idth. On the 
16th February the objector’s witnes¬ 
ses did not appear and the Court 
rejected their petition for more time 
and proceeded to hear the case. The 
petition for time on the 6th Febru¬ 
ary stated that in spite of service of 
summons the witnesses had not come, 
and the petitioners heard that some 
witnesses were ill while others had 
gone to celebrate marriages. In my 
opinion the District Judge acted 
rightly in refusing further time, he 
had previously given warning to the 
objectors, and no good or sufficient 
reason was given for the absence 
of the witnesses. The original decree 
was passed in 1903 and the order on 
appeal to their Lordships of the Privy 
Council in 1912, it was plainly the 
duty of the Court to prevent the 
further protraction of the execution 
proceedings. 

As a result of my findings on the 
points put forward by the appel¬ 
lants the appeals must be dismissed 
with costs. 

Bucknill, J.—I agree. 

Appeal d ismissed 
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Das and Ross, JJ. 

Kharag Narayan —Appellant. 

r. 

Dwarka Pranhad Singh —Respon¬ 
dent. 

F. A. No. 219 of 1920, Decided on 
12th February 1924, from the decision 
of Offg. Sub. J. Monghyr. D/- 31st 
May 1920. 

(а) 0:cupancy rights — Zarpeshgiiar cannot ^ 
ordinarily acquire occupancy rii.hts, 

A Zarpesligi leaia is a transaction between 
debtor and creditor and not a transaction 
between lessor and lessee. Therefore the 
Zarpeshgidar is not eotitlei too aim occupancy 
right although there wai lett ng of tbe land in 
the sense that the Za peehgidar was by the 
terms of tbe Zarpeabgi lease required to 
cultivate the lands and to ' ay yearly and 
nominal rent. [P 581. 0 2 & P 582. 0 IJ 

(б) Contract Act, S. 74—Market rate. 

Where tbe plaintiff failed to prove that 24 
per cent, per annum with yruHly resta was 
(he market rate of interest on the trauiaction ^ 
in suit. 
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Heidi tbttt ttie market rato of IS per tAoi. 
per annus with pearlp raita abeuld be awarded. 

[P S8S 0 SI 

P. K. Saiikt B. C, Hitter and B. 'N. 
Banneri ^—for Appellant. 

Sultan Ahamad^ Shivnandan Bat, 
Dhinesh Chandra Forma, Atul Krishna 
Ray and Lahshmi Kanta Jha —for 
Respondent. 

Factor —The defendants first party 
executed a martgage in favour of one 
Holloway in the year 1897. They 
also executed a lease in his favour in 
respect of certain Khudkhasht lands 
of theirs. Defendant No. 13 was the 
successor in title of Holloway. The 
defendants first party executed an¬ 
other mortgage in the year 1909 for 
discharging a mortgage of the year 
1902. The mortgagees filed a suit on 
the mortgage of 1909 impleading the 
defendant's first party and other 
persons who were either prior mort¬ 
gagees or purchasers or subsequent 
mortgagees. The trial Court dismis¬ 
sed the claim. 

Das, J.*- [His Lordship stated facts 
and dealt with certain matters not 
material for our report and proceeded.] 

The next question is whether 
defendant Ne. 13 has occupancy rights 
in 220 bigbas, 9 kathas and 13^ dhurs 
of land comprised in the mortgage 
security. The claim of defendant No. 
13 arises in this way. One Holloway 
advanced Rs. 15,400 to the defendants 
first party on the 10th October 1897. 
As security for the money advanced, 
the defendants first party executed a 
mortgage bond in his favour in res¬ 
pect of certain properties specified 
thtrein. They also executed a lease 
in respect of 220bigbas, 9 kathas, 13J4 
dhurs, of khudkhast land belonging to 
the defendants first party. Defend¬ 
ant No. 13 represents the interest of 
Holloway. The patta executed by the 
defendants first perty in favour of 
Holloway makes it perfectly clear 
that the lease was executed as a 
security for the loan advanced. The 
lease was for twenty years, from 
1305-1324, for the purpose of cultivat¬ 
ing indigo; but Exhibit F, the patta, 
shows that this lease was granted as 
a security for the loan of Rs. 15,400 
advanced by Holloway to the defen¬ 
dants first party and that the object 


of the lease was not to create the 
relationship of landlord and tenant 
but to provide a security as between 
debtor and creditor. In my opinion 
Exhibit D. the mortgage deed, Exhibit 
E, the ekrarnama, and Exhibit F, the 
lease, must be taken and read as one 
transaction; and, when so read, there 
is no difficulty in coming to the con¬ 
clusion that the transaction was a 
transaction betvveen debtor and 
creditor, and not a transaction 
between lessor and lessee. 

That being the governing intention 
between the parties to the contract, 
the question arises whether the lessee 
entered into possession in the capacity 
of mortgagee or in the capacity of 
raiyat Mr. Sultan Ahmed on behalf 
of defendant No. 13 has contended 
before us that Holloway was already 
in possession as a jotedar. There is 
no evidence in support of this argu¬ 
ment except the stray statements of 
Bhairo Dayal and Bansi Rai, two of 
the witneses examined on behalf of 
defendant No. 13. There is, however, 
no documentary evidence in support 
of this evidence and I am not pre¬ 
pared to act upon it. Mr. Sultan 
Ahmed relied upon the case of Ram- 
dhari Singh v. M. H, Mackenzie (1) in 
support of his argument that a raiyat 
by taking a zarpesbgi lease of land 
of which he was then put in posses¬ 
sion does not divest himself of his 
right to acquire a right of occupancy. 
That d3cision has not been followed 
in the subsequent decisions of the 
Calcutta High Court and of this 
Court, and I am rot prepared to fol¬ 
low it. It was laid down by Chap¬ 
man and Atkinson., JJ., in SheoSahay 
Misir V. Bajo Singh (2) that the 
“ primary object of the zarpeshgii 
lease is not to create the relationship! 
®f landlord and tenant but to proridej 
a security as between debtor and! 
creditor. That being the governing! 
intention between the parties to thej 
contract it is clear that the zarpeshgi-j 
darsertered into possession in the! 
capacity of mortgagees and not as! 
raiyats; and consequently they are! 
not entitled to claim occupancy rights! 


(1) [1905 10 C. W. N. 351. 

(2) |1917] P.H.C.C. 271—41 L C. 495. 
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although ther« was a letting of the 
land in the sense that they were 
required by the terms of the zar- 
peshgi lease to cultivate the lands 
land to pay merely a nominal annual 
[rent. ” The leading case on the subject 
is that of Bengal Indigo Company v, 
Raghobur Das (:l) which lays down 
that where the leases are not mere 
contracts for the cultivation of the 
land but are intended to constitute 
and do constitute a real and valid 
security to the tenant for the princi¬ 
pal sums which he had advanced, and 
interest thereon, the tenant’s posses 
sion under the documents is in part 
at least not that of a cultivator only 
but that of a creditor operating repay¬ 
ment ef the dsbt due to them by 
means of their security. The question 
to my mind, is to see whether the 
relationship between Holloway and 
the defendants first party was that of 
lessor and lessee or that of mortga=?or 
and mortgagee. As soon as we find 
a debt and a security for the debt, the 
transaction is one of mortgage, by 
whatever name it may be called by 
the parties; and once you get a 
mortgage, there is no difficulty in 
working out the rights of the parties. 
As Lord Macnaughten pointed out in 
Noakes (S: Co., Ltd. v. Rice (4), 
“ Redemption is of the very nature 
and essence of a mortgage, as mort¬ 
gages are regarded in equity. It is 
inherent in the thing itself. And it 
is, I think, as firmly settled now as 
it ever was in former times that 
equity will not permit any device or 
contrivance designed or calculated to 
prevent or impede redemption.” 
Lord Macnaughten added that it 
followed as a necessary consequence 
that when the money secured by a 
mortgage of land was paid off, the 
land itself and the owner of the land 
in the use and enjoyment of it must 
be as free and unfettered to all intents 
and purposes as if the land had never 
been made the subject of the security. 
In my opinion it is impossible to hold 
that defendant No. 1 has acquired 
any rights of occupancy in these 
lands. 


(3) [1897] 24 Cal. 272—23 I. A. 158— 
1 C. W. N. 83—7 Sar. 9t (P. C.) 

(4) [1902] A.C. 24—L. R. 4 Ch.D. 789. 


The last question is as to interest. 
The interest in the bond is 24 per cent, 
per annum with yearly rests. No 
evidence was adduced by the plaintiffs 
to prove that this was the market rate 
of interest on a transaction of this 
nature. That being so, the in¬ 
terest must be calculated at the 
market rate of interest. We think 
that the plaintiffs are entitled to in¬ 
terest at the rate of 12 per cent, per 
annum with yearly rests. 

There are various defendants who 
have various rights in these pro¬ 
perties which have not been deter- 
mind by the learned Subordinate 
Judge. Before, this case is finally 
disposed of, the rights of these parties 
must be determined. 

We allow the appeal, set aside the 
judgment of the Court below and 
remand the case to the learned Sub¬ 
ordinate Judge for disposal of those 
issues which have not been disposed 
of by him and to pass a decree in 
accordance with this judgment. The 
appellants are entitled to the costs of 
this appeal from defendant No. 13. 
So far as the costs in the Court below 
are concerned, they are entitled to 
them from defendants first party and 
are entitled to add them to their 
mortgage security. 

Ross, F.—I agree. 

Case remanded. 
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JWALA PRASAD, J. 

iVe/fo Tewari and Appellants. 

V 

Kishun Prasad Pande and others^ 
Respondents. 

Stamp Reference in F. A. No. 92 of 
1924, Decided on 25th March 1924. 

Court Fees Act, S. 7 I V (c )—Reasonable 
valuation of consequential relief where claimed 
is the value for Court^fees but where that ceased 
to be of use, value in appeal is according to 
Art. 17. 

where in a declaratory suit cjnseq'iential re¬ 
lief is sought it is the value of thb coBsequen- 
tial relief that determines the duty to be levied 
upon the plaint. Where consequential relief 
is sought, the plaintifi is bound to.hz a reason¬ 
able valuation upon the oonsequertial relief. 
But where the suit onginaliy comes under S. 7 
clause ()v) (c) audits nature changes after, the 
relief for inlunotion ceased to exist.' 
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the ftforeiaid proTiiion will uo longer apply. 

IP. 585 0.11 

Whare the euit wm for a temporary 
injunotlon ai a oonioqueniial relief and the in- 
lunotion was eought for pending the disposal 
of the suit and thereafter the sait was reduced 
into a mere suit for declaration and it was 
tried as such with the result that the declara¬ 
tion was giren in favour of the plaintiffs and 
at the stage whan the plaintiffs filed their 
memoraaduzn of appeal they appealed against 
the suit in which declaration without conie- 
quential relief was prayed. 

Heidi the nature of the relief sought may 
vary at tbe stage when the appeal is preferred 
and the Court-Fee leviable will be upon the 
altered relief in appeal and the suit should be 
treated as falling under Article 17 Schedule II. 
5 Pat. L. J. 394 Foil. [P. 586 C. 1] 

Janak Kishore—tor Appellants. 
Sultan Ahmedt (Government Advo¬ 
cate )—for the Crown. 

Jwata Prasad, J.—This is a refer¬ 
ence by the Taxing Officer under the 
Court Fees Act, and the question 
raised is whether the memorandum 
of appeal in the present case is tax¬ 
able under the Court Fees Act, under 
Schedule II, Article 17, or S. 7 Clause 
(iv) Ic) of the Act. Under the former, 
the defendants Nos. 15 to 21 filed the 
memorandum of appeal on a court fee 
of Rs. 15. They are aggrieved by the 
decree passed by the Court below in 
a suit by the plaintiffs landlords for a 
declaration that the lands in suit are 
their kasht lands and of their co- 
eharers-defendants. The reliefs claim¬ 
ed in the plaint are as follows:— 

1. On consideration of the facts set 
forth above as also of the fact that 
defendants No?. 1 to 5 and 15 to 21 
acquired no kashtkari right to the 
lands entered in Schedules Nos. 4 to 
8, below, by virtue of the purchase 
alleged by them as referred to above; 
that the defendants Nos, 1 to 5 have 
BO right to or possession over the 
landr mentioned in Schedules Nos. 4 
and 5 that the father of defendants 
Nos. 1 and 2 and defendant No. 3 are 
mere farzidars of defendants Nos. 6 
to 14 who are in possession in their 
steal, a deolaratoy decree may be 
passed by the Court in favour of the 
plaintiffs to the effect that the lands 
set out in Schedules Nos. 4 and 5 are 
not kasht lands of defendants Nos. 1 
to 5, that the lands mentioned in 
Schedules Nos. 6 to 8 are not the 
kash^ of defendants Nos. 15 to 
21 and that all those lands being as 


they are the malik’s lands, zerait and 
bakasht are fit to be partitioned in the 
said partition case. 

2. An injunction may be issued by the 
Court for the stay of the batwara pro¬ 
ceedings and it may be ordered that 
until the disposal of this suit the 
parties should not proceed with the 
batwara case. 

3. Costs in Court with interest may 
be awarded. 

4. Any other relief to which, in the 
opinion of the Court, the plaintiffs be 
deemed entitled, may be awarded to 
them. 

In paragraph 18 the plaintiffs 
valued the relief Mo. 2 for injunction 
at Rs. 500 for the purpose of court-fee 
and paid a court-fee of Rs. 37/^ with 
respect thereto. They also paid a 
court-fee of Rs 10 in respect of relief 
No. 1 for 1 declatory decree. Thus 
they paid a court-fee of Rs. 47/8. The 
value of the suit for the purpose of 
jurisdiction was stated to be Rs. 13,000 
which represents 11 annas share of 
the plaintiffs in 132‘5 bighas. On this 
valuation the plaintiffs were called 
upon in the trial Court to pay an 
ad valorem court-fee which they did 
pay. A temporary injunction was 
issued during the trial of the suit. 
The decree was passed in the follow¬ 
ing terms:— 

“Suit be decreed with costs. Dis¬ 
puted lands are declared to be bakasht 
maliks and should be partitioned as 
such”. 

The terms of the decree exactly 
agree with those set forth in T'elief 
No. 1 of the plaint, which the Sub¬ 
ordinate Judge had held to be a purely 
declaratory relief. 

Against this decree two appeals 
have been preferred: one by defen¬ 
dants 1 to 5 and the other by defen¬ 
dants 15 to 21. 

We are concerned with the appeal 
of defendants Nos. 15 to 21 only. 
The appellants are interested in some 
of the lands covered by the suit, and 
their appeal is confined to those 
lands only. The appeal is dmected 
against the declaration made in the 
decree referred to above, and the ap¬ 
pellants pray that it be declared that 
the lands claimed by the appellants 
are their kasht lands and that tl^y 
are not the farzidars of the plaintiffs. 
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The temporary injunction as a con* 
sequential relief prayed for in the 
plaint was granted during the pen¬ 
dency of the suit and lasted till the 
termination of the suit. It has now 
ceased to exist and is no longer the 
subject-matter of contention between 
the parties. 

The appellants ralued the appeal 
at Bs. 4,305 2-0 being the price of 
44 bighas, the subject-matter of the 
appeal, and paid a court-fee of Rs. 15 
“under Schedule II, Article 17, clause 
{vih of Act VII of 1870. 

The Stamp Reporter Reported that 
the memorandum of appeal was insuffi¬ 
ciently stamped by Rs. 337-8-0. The 
Taxing Officer has agreed with the 
wiew of the Stamp Reporter and has 
referred the matter to me as a Tax¬ 
ing Judge for decision. 

The contention in support of the 
view is that the suit against which 
the appeal has been filed was a 
suit for a declaratory decree 
plus cocisequential relief, and al¬ 
though in the appeal the relief is 
only a declaratory one the Court- 
fee must be levied upon the reliefs 
sought in the plaint, and not upon 
the reliefs sought in the appeal. Ac¬ 
cordingly, it is said that the Court- 
fee leviable on the memorandum of 
appeal should be ad valorem under 
S. 7, clause (iv) (c), of the Court- 
Fees Act, :tbat is, for a declaration 
with consequential relief, and not 
Rs. 15 only which the appellants 
have paid under Article 17, clause 
(3), of Schedule II of the Act, al¬ 
though the relief in the appeal is 
only for a declaration. 

It is conceded that the view is op¬ 
posed to authorities; for instance, 
vide Hup Chand v. Fateh Chand (1). 
It is, however, contended that the 
view taken in those cases is not 
correct and is not borne out by 
true interpretation of the relevant 
provisions in the Court-Fees Act and 
a plain reading of Article 17. Sche¬ 
dule II, referred to above and relied 
upon by the appellants. That Arti¬ 
cle says : 

(1) [1911133 AIL 705—11 I.C. 977— 

8 A.L.J.821. 


** Plaint or memorandum of appeal or oron* 
obiectioc in each of the following suit;— 

(t) to alter or set aside a summary deci¬ 
sion or order of any of the Civil Courts, 
not established by Letters Patent, or of any 
Revenue Court ; 

(it) to alter or cancel any entry in a re¬ 
gister of tbe name of proprietors of revenue- 
paying estates ; 

(itt) to obtain a declaratory decree where 
no consequential relief is prayed ; 

(tv) to set aside an award ; 

(v) to set aside an adoption ; 

(vi) Every other suit where it is not pos¬ 
sible to estimate at a money-value the subjeoi 
matter in dispute, and which is not other¬ 
wise provided for by this Act" 

The contention is that the Article 
will apply only to a memorandum 
of appeal in the suite of tbe nature 
mentioned in the aforesaid clauses 
of the Article ; for instance, the 
Article will apply to a memorandum 
of appeal in a suit to obtain a de¬ 
claratory decree “ where no conse¬ 
quential relief is prayed ” (clause 3); 
but where the suit is for a declara¬ 
tory decree and consequential relief 
the memorandum of appeal from a 
decree in that suit will not come 
under the Article although the relief 
in the appeal may be only to obtain 
a declaratory decree and no conse¬ 
quential relief is prayed. In short, 
it is said that the reliefs in the 
plaint, and not the reliefs in the 
memorandum of appeal, will deter¬ 
mine the clause under which the 
Court-fee is to be levied. 

It is said that the suit in the pre¬ 
sent Case was a suit to obtain a de¬ 
claratory decree where consequen¬ 
tial relief was prayed for and con¬ 
sequently the suit did not come 
under clause (3) or clause (6) of Arti¬ 
cle 17, but it came under S. 7. clause 
(iv) (c), of the Act. This section reads 
as follows : 

** The amount of fee payable in suits to 
obtain a deolaratery decree or where oonse- 
queutial relief is prayed shall be computed 
according to the amount at which the relief 
sought is valued in the plaint or memoran¬ 
dum of appeal." 

It is said that the suit unquestion¬ 
ably came under this clause and 
hence the amount of fee payable in 
the appeal should be computed ac¬ 
cording to the amount at which the 
relief sought was valued in the 
memorandum of appeal. It seems 
to be a very plausible argument, 
but it is difficult to give oraofcioal 
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effect to it. Conceding that S. 7. 
clause (iv) (cl, applies to the memo¬ 
randum of appeal in the present case, 
the question i« how the amount of 
the fee payable upon the memoran¬ 
dum of appeal should be coraouted. 
The suit was to obtain a declaratory 
decree where consequential relief 
was prayed. The consequential re¬ 
lief was a prayer for a temporary 
injunction directing that the parti¬ 
tion of the property should not take 
place during the pendency of the 
suit. Where in a declaratory suit 
consequential 

it is the value of the consequential 
relief that determines the duty to be 
levied upon the plaint. Tiereisno 
dispute as to this, and in fact it is 
concluded by authorities I need 
not discuss in detail the following 
authorities cited at the Bar; C/ia- 
thru Mahto v. Muhnmma'l^ Karim 
Nawab (2), Secntary of State v. 
Basawa Singh (3). Bachappai. Suiap- 
pa Venkatrao (4), Raj Krijhna Dey v. 
Behari Dey (5) and Sahib Ditto y. 
Varinjan Das (6). Most of these 
authorities were considered by tins 
Court in the case of Shama Pershad 
Sahi r. Shea Singh (7), and it was 
there laid down that where conse- 
nuential relief is sought the plaintiff 
is bound to fix a reasonable va ua- 
tiou upon the consequential relief. 
Reference in this case has been ra^de 
to theiasesof Vmatul Batul J. Nauji 
Kmr \i<) and Boidya Nath Adya y. 

Makhan Lai Adya (9). , l 

In she case of Aztmuddin e,ahtb v. 
Kadirsa Rowther (10), it was hel d 
[1919] 4 Pat.L.J. 297—50 I.C- 

[1912] 17 I.C. 764-57 P.R. 1913- 
17 P.UR. 1912. 

[1919] 43 Bom. 507—46 I.A. 24 
17 AL.J.418-25 M.L.T 298- 
36M.LJ. 437—29 U.L.J, 452- 
Bom.L.R. 489-50 LC. 280- 
10 L.W. 274-24 C.W.N. 33(P. C) 
[1913] 40 Cal. 245—16 C.L.J. 
194—17 I.C. 162—17 C.W.N. 591. 
[1912] 226 P.L.R. 1912-15 I.C. 
272-182 P.W.R. 1912. 

[1920] 5 Pat.L.J. 394. 

(1907) 6 C.L.J. 427-11 C.W.N. 

705. 

(9) [1890] 17 Cal. 680. 

(io) [lW]M.W.N. 40-43 LC. 995. 


( 2 ) 

(3) 

(4) 


15) 

( 6 ) 

(7) 

( 8 ) 


that in a suit for declaration and for 
injunction as a consequential relief 
the plaintiff is entitled to value the 
injunction alone for the purpose of 
jurisdiction and Court-fee, and the 
declaration and the injunctions are 
not to be separately valued. There¬ 
fore in acting under S. 7, clause (ir) 
(c), the Court-fee will be payable 
upon the value of the conse¬ 
quential relief. In the present 
appeal no const quen ial relief has 
been sought. Therefore the appel¬ 
lants cannot be required to value 
the relief which they have not at 
all asked for, and consequently no 
Court-fee can be paid upon an 
imaginary relief. Therefore, although 
the suit originally came under S. 7, 
clause (iv) (c), its nature changed 
after the relief for injunction ceased 
to exist. Hence the aforesaid pro¬ 
vision will no longer apply. In 
order to get rid of this difficulty, 
the learned Government Advocate 
says that it is in the absolute dis¬ 
cretion of the appellants to value 
the relief in any way they like and 
they can even put an arbitrary value 
upon the relief under S. 7, clause (ir) 
(c), and relies upon the cases of 
AziiTiuddin Sahib v. Katirso Rowthvr 

(10) and Vackhani Kashabhai t. Va- 
chhani Nanbha (11). Be that as it 
may, the consequential relief no 
longer exists and hence a non-exis¬ 
tent relief cannot be valued. The 
suggestion of the learned Govern¬ 
ment Advocate does nob at all solve 
the difficulty. The memorandum of 
appeal, therefore, is incapable of be¬ 
ing dealt with under b. 7, clause 

(iv) (c). 

The learned Government Advocate 
then suggests that the Court-fee pay¬ 
able on the memorandum of appeal 
should be calculated upon the value 
of the subject-matter in dispute and 
ad valorem Court-fee should be pai 
under Schedule I. Article 1, of the 
Act. That Article is for the purpose 

of determining the amount of Court- 

fee payable after the pecuniary 
valuation of the suit or appeal is 
determined. The pecuniary valuation 
is determined by reference to b. 7 
and b v ending o ut under which of the 

(11) [1909] 33 Bom7307-ll Bom.L.R- 
30— 1 I.C. 108—5 M.L.T. 230. 
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clauses in that section the particular 
Iplaint or memorandum of appeal 
ould come. The suit was for a 
emporary injunction as a conse- 
.uential relief. The injunction was 
iought for pending the disposal of 
he suit and was granted at an early 
tage of the suit. Thereafter the suit 
was reduced into a mere suit for 
declaration and it was tried as such 

I ith the result that the declaration 
as given in favour of the plaintiffs, 
here fore at the stage when the 
laintiffs filed their memorandum of 
ppeal they appealed against the 
nit in which declaration without 
onsequential relief was prayed. 
|ihe nature the relief sought may 
jvary, as in this case, at the stage 
when the appeal is preferred, and 
the Court-ffe leviable will be upon 
jthe altered relief in appeal vide 
Kishun Dut A/utV v. Kasi Pandey (12) 
where the suit for possession, pure 
and simple, was decreed, but a con¬ 
dition was imposed in the decree 
that the plaintiff should pay off all 
encumbrances on the property. The 
plaintiff obtained possession of the 
property, but appealed against the 
condition as to the payment by him 
of all encumbrances on the property. 
It was held that he was to pay Court- 
fee upon the value of the encum¬ 
brances as that was the relief sought 
for in the appeal. The appellants 
in the present case only want in 
appeal a declaration without any 
consequential relief, and, I think, in 
Ithe circumstances the suit should 
be treated as falling under Article 
17, Schedule II of the Act. The 
arguments against the view are not 
convincing enough to entitle us to 
alter the prevailing practice or to 
go against the weight of authorities 
in the other High Court. The 
learned Vakil on behalf of the ap¬ 
pellants presses for his costs on the 
ground that the learned Govern¬ 
ment Advocate has opposed in this 
case. 1 think he is entitled to two 
gold mohurs. 

Appeal allowed. 


(12) [1920] 5 Pat.Ij.J- 455 57 I.C. 
481—1 Pat.L.J. 738. 
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Das,AND ROSS, JJ. 

Baaarasi Prashad —Appellant. 

V. 

Mohiuddin Ahmad and others —Res¬ 
pondents. 

Appeal from Original Decree No. 
213 o! 1920, Decided on 10th March 
1924, from a decision of Subordinate 
Judge, Patna, D/- 12th August 1920. 

(O) Bengal Estate Partition Act 1897 [Bengae 
Act( Vof 1897) Ss, 94 and 95—Separate accounts 
are destroyed hy partition.* 

The Estates Partition Act, 18<^7 does not sup* 
port the proposition that i>artition does not 
destroy separate accounts. S?. 94 and 95 of the 
Estates Partition Act would seem to imply 
that the sepa>‘ate accounts can have no fur¬ 
ther existence after a partition, because S. -"d 
provides for the separate liability of the sepa¬ 
rate estate for the amount of land revenue 
specified in the notice to be issued under that 
■Action and requires the proprietor to enter 
into separate engagement for the payment of 
lucb land revenue ; and S. 95 enacts that from 
the date of the notice each separate eitate 
•ball b» separately liable for the amount of 
land-revenue assessed upon it under the Act. 
If any further protection is required by way 
of separate account it would seem that a sepa¬ 
rate account must be freihly opened. 

IP. 588. C. 1] 

♦ (6) T.P.Act^S7S—Though a mortgagee 
has a charge over surplus proceeds of sale 
for arrears of Q >vernment revenue his remedy 
against the mortgagor's successors for the 
same is not barred. 

Under S. 73 the mortgagee has a charge 
upon the surplus proceeds after the sale of the 
mortgaged properties for arrears of Govern¬ 
ment revenue. But the existence of this statu¬ 
tory charge is n^ bar to his seeking a decree 
against the «ucce88or8of the mortgagor. 

(P. 389. C.l 

(c) Contract Acf, S. 56 

S. 56 has no application to-circumstances 
where the impossibility if any is due to the 
default of the contracting party himself. 

[P. 589, 0.1 

Hasan Imam and Sunder Lai —for 
Appellant 

Sultan Ahmeds Monamad Hasan Jan^ 
Bimla Charan Sifiha and Tribkuan 
Nath Sa/tai—for Respondents. 

R OSS, J.—In mauza Anantpui Ku 
karia, tauzi JSo. H6, Jagarnath Cbou- 
dhury had a suare of 9-annas 11-kau¬ 
ris dbauris 12-phauris, Birjan Ohau- 
dhury had 4 annas 11-dams 4 kauris 
5-bauris 8 phauris, Baijnath Chaud- 
hury had 1-anna 12-dams 4-kauris 10- 
bauris, making a total of 15-annas 4- 
dams. The remaining 16-dams be> 
longed to Dodraj Mahton Keshwar 
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Mahton and Mussammat Keola Kuer, 
th* last named having a 3-dams share. 
On the 2nd October 1900, Birjan 
Chaudhury executed an ijara in res¬ 
pect of 1-anna lO-dams of his share 
in consideration of Hs. 4,000 in favour 
ofoneRa ht Kishun. The plaintiff 
has acquired this ijara interest. The 
share of IS-annas 4 daras was sold in 
execution of a decree for money to one 
Pachkouri Lai who defaulted in pay¬ 
ment of the Government revenue 
whereupon the share was brought to 
sale and purchased by Jung Lai. 
Ihairuddin and Hulas Behari, who in 
turn sold privately to Mukhund Lai, 
Janki Das and Wilayeti Begara in 

1916. In the meantime, in 1914. Dod- 
raj Mahton and Keshwar Mahton had 
applied for partition of their 13 dams 
share and this share became tauzi 
No. 14394. while the remaining 15- 
annas 7-dains share became tauzi 
No 12039. The partition took place 
on the 2nd March 1917. and posses¬ 
sion was delivered on the 1st June of 
that year. On the 7th Septeinbor. 

1917, Jinki Das and Wilayeti Begain 
sold’their interest to one Leaqat Hos- 
sein. Mukhund Lai and Leaqat Hos- 
sain defaulted in payment of the Sep¬ 
tember kist of the Government reTB- 

nue in 1917 and tauzi No. 13039 was 
sold on the 7th January, 1918, for 
arrears of Government revenue and 
purchased by one Mohiuddin whose 
oo-sharers were Jung Bahadur and 
Hatiz. I’he effect of the sile of tauzi 
No. 13039 was to annul the plaintiff’s 

encumbrance. He, therefore, brought 

this suit on the 33nd March, 1919, to 
set aside the sale as fraudulent and 
also for a decree for Rs. 4,000 against 
such of the defendants as might be 
found liable for the same. Ajnongst 
the defendants, defendants ) to 15 
were descendants, direct or collateral, 
of the original mortgagor The bub- 
ordinate Judge dismissed the suit and 

the plaintiff appeales. 

Three points were taken by the 
learned Counsel for the appellar t In 
the first place, it was contended that 
the revenue-sale brought about 

by fraud ; in the second place that in 
tauzi No. 316 separate accounts had 
been opened (1) for 

for the e-ainas and odd share ,of Bir¬ 


jan and Baijnath Chaudhury ; and (3) 
an ijmaii account for the remaining 
share ; that the partition did not affect 
the.se separate account® and in fact 
at the time of the revenue-sale in 
1918 separate account-; were in eiis- 
t.«nc«. Consequently under S. 13 of 
the Bengal Land Revenue Sales Act 
of 1859 only .he separate account in 
default should havr been sold and the 
encumbrance has consequently not 
been cancelled. And in the third 
place, that in any case there should 
be a decree against defendants 9 to 15 
for Rs. 4,000. 

The ca;e of fraud was not argued 
very seriously. The allegation is that 
Mohiuddin was farzidar of Mukhund 
and 1 eaqat and that these persons be¬ 
ing aware of the encumbered nature of 
the property intentionally defaulted 
in order that the encumbrances might 
be got rid of by the sale for arrears 
of Government revenue. The only 
substantial basis for this contention is 
a connection between Mohiuddin and 
Leaqat through Latif, the husband of 
Wilayeti Begam ; but this in itself is 
obviously not sufficient. 

[His Lordship then discussed the 
evidence and proceeded :—] 

In ray opinion, therefore, no case 
of fraud in connection with the re¬ 
venue-sale has been established. 

The main argument ia the argument 
relating to separate accounts. The 
argument is ingenious and although 
Mr. Ha:ian Imam earnestly contended 
that il is to be found in the plaint and 
in the grounds of appeal to :ha Com¬ 
missioner. after a careful persual of 
these documents, I have been unable 
to discover it. 

Paragraph 28 of the plaint says 

** Taat separate acooaats os. 1 and 'i had 
been opened for iS-aunas and 4-darDS share 
only, and as a matter of fact th© share which 
ha-] been sold for the arrears of land-revenue 
was 15-aDnas and -l-dama only.” 

This is the principal reference in 
the plaint to the separate accounts 
and the point there taken is entirely 
different. In the grounds of appeal 
to the Commissioner it is clearly oon- 
tempUted, although it is not express¬ 
ly stated, in the first ground, that the 
separate accounts had been closed. 
The point is an entirely new point 
and the result is that there is very 
little evidence to go upon. 
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With regard to the statement of the 
law that partition does not destory 
the separate accounts, there is noth¬ 
ing in the statute to support it and 
no authority was cited for the pro¬ 
position. The statute law which was 
referred to was Ss. 15 and 16 of the 
Estates Partition Act. S, 15 has no 
application because the arrears in the 
present case accrued after the parti¬ 
tion. S. 16 has no application either, 
for the same reason and also because 
the present sale is not a sale of a 
share but the sale of an entire estate. 
S. 74A of the Land Registration Act 
contemplates the closing of a separate 
account by the Collector when the 
state of things no longer represents 
existing facts. The argument is that 
even after the oartition the land-re¬ 
venue for which each of these pro¬ 
prietors was liable remained the same. 
That may be so but the shares were 
in fact different. Thus whereas be¬ 
fore the partition Mussararaat Keola 
had 3-dams in the whole estate, after 
partition she had a larger interest in 
a smaller property. Ss. 94 and 95 of 
the Estates Partition Act would seem 
to imply that the separte accounts 
can have no further existence after a 
partition, because S. 94 provides for 
the separte liability of the separate 
estate for the amount of land revenue 
specified in the notice to be issued un¬ 
der that section and requires the pro¬ 
prietor to enter into a separate enga- 
jgement for the payment of such land- 
revenue ; and S. 95 enacts that from 
the date of the notice each separate 
estate shall be separately liable for 
the amount of land-revenue assessed 
upon it under the Act. If any further 
protection is required by way of sepa¬ 
rate account, it would seem that a 
separate account must be freshly 
opened. And as far as the facts can 
be discovered, tiiat is what happened 
in the present case. 

All that Mr. Hasan Imam had to 
rely upon was Exhibit 15, Register I;, 
in respect of mauza Rukhai. Now it 
is admitted that in tauzi No. :il6 sepa¬ 
rate account No. 1 was the account of 
Jagarnath Chaudhury, separate ac¬ 
count No. 2 was the account of Birjan 
and Baijnath while the remainder was 
an ijmali account. That remainder 
included the share of Keola Kuer. 


After the partition we find a 
different state of affairs. Exhibit 15 
shows that separate account No. 1 
was the account of Keola Kuer where 
as the ijamaii account was the ac¬ 
count of the remaining proprietors of 
thel6-annas. Moreover it appears that 
this separate account No 1 of Keola 
Kuer was opened in case N o. 254 of 1917- 
18, evidently a fresh proceeding alto¬ 
gether. It is true that this document. 
Exhibit 15. does not show when that 
separate account was opened. But 
there is no reason to suppose that it 
was opened before the sale for the 
arrears of the September kist. So far 
as Exhibit 15 goes, che account might 
have been opened between the date 
of the default and the date of the 
sale ; and the ordinary presumption 
would favour this view, because if 
there had been a separate account 
in existence, presumably the Collector 
would have acted according to the 
provisions of S. 13 of the Sale Law. 
I find, therefore, no illegality in the 
Sale of the entire estate fur the arrears 
of the September kist of 1917. 

The only other point which remains 
to be considered is the claim against 
defendarts 9 to 15. Tbisolaimis 
based upon the terms of the ijara. 
That instrument is a mortgage. There 
is a loan, and a security for the loam 
contained in the following terras : 

*' If I fail to make payment of the entire 
zarpesbgi to the ijardar by the end of Jethof 
of iSl4, Fasli, then until repayment of the em- 
tire sarpeihgi this ijara transaction shall com- 
tinue to hold good with all the terms laid down 
above," 

The mortgagor covenants as fol¬ 
lows : 

*' If the whole or oortion ef the leasehold 
property be told at auction by the Oivil Oourt 
or the Collectorate on account of arrears of 
land-revenue, road an ! public works cesses or 
of any ether Government demand, arising out 
of default an my part or the part of any of my 
oo-sbarers. or for any other reason, and if tlM 
ijaradar be thrown out of possession of the 
leasehold property due to any act on the part 
of me, the executant, then the ijaradar shall 
be at full liberty to realize the full amount of 
sarpesbgi together with interest at 1 per cent, 
per mensem out r>f the surplus sale proceeds 
of the leasehold property or from the other 
nami and benami properties, or from the per- 
aonofme, the executant to which I or my 
heirs and representatives shall not take any 
objection whatsoever." 

The learned Counsel for the appel¬ 
lant claims that under this covenant 
he is entitled to a decree for the prin- 
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«ipal sum sf Rs. 4,000 with interest 
against the representative^ nf the 
nortgagor Birjan Chaudhury. Defend¬ 
ant No. 9 is the son and defendants 13 
tol5 are the grandsons of Birjan Chau¬ 
dhury. Defendants 10 to 12 are t!\e 
grandsons of Baijnath Chaudhuiy. 
The plaint does not allege that Baij- 
aatli and Birjan were joint but, on the 
eontrary, specifies their shares in the 
property and therefore they were pre- 
sun ably separate. The liability 
would, therefore, oe confined to the 
sons and grandsons of Birjan Vari¬ 
ous objections to this liibility were 
urged by the learned Vakil for these 
respondents First it was suggested 
that the cause of action arose m 1907 
when the loan became repayable and 
that the suit was barre 1 by time. But 
by the terms of the ijara the money 
came repayable in Jeth loi4 ind 
every subsequent Jeth. and the cause 
of action under a usufructuary mort¬ 
gage would arise only on dispOcse*'- 
•ion. Secondly, it was said that after 
the interest of Birj> n Chaudhury had 
been sold by the Civil Court on a date 
not specified in the plaint the cove¬ 
nants of the ijara became impossible 
of performance and, therefore, these 
respondents are protected by S. 56 of 

I he Contract Act. S. 56 however, 
as no application to such circum- 
tances as thesewherecheimpossibility 
f any, is due to the default of the 
ontracting party himself. Thirdly, 
t was said that under S. 73 of the 
transfer of Property Act, the plain- 
iff had a charge upon the surplus 
ale-proceeds after the sale for arrears 
if Government revenue. This is true 
md he might have followed the sur- 
)lus sale proceeds of the property. 
3ut he was not bound to do so and 
he existence of this statutory charge 
s no bar to his seeking a decree 
igiinst the successors of Birjan hau- 
ihury. The decree, however, must be 
limited to the assets of Birjan Chau¬ 
dhury in the hands of these defen¬ 
dants. Finally it was said that there 
must be an account of the rent of 
Rs. 75 a year reserved in the ijara 
and that unless it is proved by the 
plaintiff that this rent was regularly 
paid, he is not entitled ;o the full sum 
of fts 4,000. But this question does 
not arise on the pleadings. Para¬ 


graph 10 of the written statement of 

the defendants 9 and 10 says ; 

'* Tbe plaintiff has no cigbt to aMain a dec* 
roe for tbe ijara monef, inavniuch he has 
failed .0 make any allegation about tbe pey- 
raent of the rent reierTed, and to pro iuoe a ny 
account for the period of ijara, 

There is no allegation that the rent 
was not paid This ciuestion was not 
put in issue and no evidenco was 
given about it and the point is not 
open to the respondents. 

There must, therefore, be a dc'cree 
against respondents 9 and 13 to 1> for 
a sum of Rs 4,000 with interest at I 
percent, oer mense n from the 
March, !9l^. until the (iale of the 
decree ; the amount of die doeree to 
carry future interest at 6 per cent, per 
annum and to be realizable only from 
the assets of Birjin Chaudhury, the 
mortgagor, which have come to th(‘ 
hands of these defendants. To this 
extent the appeal is decreed with 
costs against defendants 9 and 13 to 15 
and is dismissed against the other de¬ 
fendants. with costs to defendants 1, 
2 and 3, The costs will be in propor¬ 
tion to success. 

Das, J.—I agree. 

Appeal partlyallowe^L 
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ADAMi AND Foster, JJ. 

Uittim Sinijh —Petitioner. 

V. 

JoJ/ian Raid awl another —Opposite 
Party. 

Cri.ninial Revision No. 413 of 1923, 
Decided on 20th December 1923, from 
an Order of Sub. Div. Otificer of 

Sitaraarhi, D/-15th February 1923. 

(а) Cr. P. Code, S, US-^Award can hi u ed 
to drop proceedings but not to declare posses¬ 
sion of any party. 

A compromise cau only be takon by the 
Magistrate as evidence for an order to be pas¬ 
sed under cl,use (5) of secti n 145 and cannot 
po»s biy be mad© the basis of an order passed 
uuder clause (6). I h e rule governs also a case 
in whic'j an arbitration awari is before the 
Court anJ where that arbitration reiers not to 
existing and piSt pcsssssion but to future 
possession after d vision of the ii 

alteration of tb© existing condition. [P 59i C Ij 

(б) Cr. P. Code, S. l 45 Sarisdiction. 

A Magistrate has no jurisdiction to pass 
ord< r ia respect of l'»ni which was not relerr- 
ed to ia the initiatory proceeding. [P 591 u 1, ij 

Bharpwa.Ti Prna l —for Petitioner. 

Gour Chandra Pal-ior Opposite Party. 

Foster. J.- This was a case under S. 
145 of the Code of Criminal Procedure, 
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arising out of a dispute between the 
first party, Uttim Singh the petitioner 
and the second party, his brother 
Jodhan Singh and the sons of his 
brother Thithar Singh, According to 
the petitioner’s account, Thithar 
Singh departed from the Tillage some¬ 
time ago and was content to take 
some lands of the family within the 
bounds of Nepal as his proper share 
in the family properties. Subsequent¬ 
ly Jodhan, Tithar Singh’s sons and 
petitioner lived jointly until the year 
1323, and in that year and also in 
1327 F they made partitions. The 
petitioner states that since then he 
has been in exclusive possession of 
the lands in dispute, namely 58 speci¬ 
fied plots covering an area of 39 bi- 
ghas 4 kathas. On the other hand tb* 
opposite party who were the second 
party asserted that a part of these 
plots was held in shares by the second 
party and a portion was held by the 
petitioner exclusively. In consequence 
of this dispute the matter came 
to the Magistrate’s Court under S. 145 
of the Criminal Procedure Code 
After the parties filed their written 
statements, it was agreed that the 
matter should be referred to arbitra¬ 
tion. The arbitrators filed their 
award. The Court accepted the 
award, but a second reference wat 
made for dealing with more plots, 
and the arbitrators submitted their 
final award, which was accepted by 
the Court on the 26th April 1923 in 
these terms: “Award received. The 
plots will remain in Jodhan Singh’s 
possession which is hereby formally 
declared. Order personally communi- 
dated to Uttim Singh." Prior to that 
there had been an order on the 15th 
February 1923: “Award of eight 
pages received which I have also 
initiallfcd on eanh page. The lands 
will be divided between the parties 
according to this award which will 
have the effect of an order under S. 
145 Cr. P. C. Each party is hereby 
restrained from entering upon the 
land which has been found to be in 
the possession of the other party." 

The main question with which thi-^ 
revision is concerned is whether «uch 
a reference to arbitration can be made 
the basis of an order under S. 145. It 
appears to me that the scheme of the 
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s3ction is against such a propositi- 
tion. As the wording of the section 
goes,it is for the Court to consider who 
was in possession at the date of the 
proceedings or (in some cases) within 
two months previous to the date of 
the proceedings. So the scheme of 
the enquiry is retrospective and not 
prospective. There might conceiv¬ 
ably be certain instances in which 
the parties have agreed that the Court 
should refer the matter in dispute to 
arbitration for the purpose of deciding 
the question as to who is in actual 
possession at the time of the proceed¬ 
ings. Apparently such a procedure 
has not been condemned. In the 
case of Taramoni Chaudhurani v. 
Gyanendra Mohan Chaudhuri (1) the 
question put to the arbitrators was: 
who was in possession of the land in 
dispute. As regards the case of 
Haldhar Singh v. Bxilaki Singh (2) 
which has been quoted by the oppo¬ 
site party, I am unable to find from 
the report of that case whether the 
arbitrator’s report was as to actual 
possession at the moment or as to 
future possession under their award. 
In the present case it is obvious that 
this distinction is important, because 
in the order of the 15th February 
1923, the Subdivisional Officer states 
that the lands “ be divided amongst 
the parties.” So the order passed by 
the Subdivisional Officer on the 
arbitration award was prospective and 
not retrospective. This appears to 
be to an impossible foundation for 
the formal order which, in the Crimi¬ 
nal Procedure Code which was in 
force before the Ist of September 1923, 
was formulated in Schedule V (XXII). 
In that formal order the Magistrate 
certifies that he is satisfied without 
reference to the merits of the claim 
of either of the said parties to the 
legal right of possession that the 
claim of actual possession by one of 
the said pnrties is true. 

There are decided cases in which 
the delegation of the jurisdiction of 
the Court under S. 145 to arbitrators 
has been condemned. In the case 
of Banwari Lai Mukerjee v. Hriday 

Tl) [1900 7 C.W.N. 461. 

(2) [1918] 3 Pat.L. J. 249-4 P.L.W. 

104—44 I.C. 122—19 Cr.L.J., 

266 . 
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Chakraoarti (3) this procedure was 
condemned on the ground that the 
law does not allow delegation. The 
utmost that the Code allows in a 
proceeding under S. 145 is that the 
Court may direct a local enquiry and 
bring the enquiry report on the record 
as eyidence. In the case of Hamidu! 
Hague v. Sheikh Atait Hussain (4) 
the procedure was also condemned on 
the ground that it was not in accord¬ 
ance with the specific directions 
given in S. 145. An analogous case 
to this, bearing out the same principle, 
is to be found in Sadhu Biswas v. 
Mahammad Alt Biswas (5) where a 
compromise was filed in a proceeding 
under S 145. The importance of this 
last quoted ruling is that it has some 
bearing on the next matter which 
I propose to discuss; that if the 
Magistrate has before ‘him clear and 
undeniable ev^idence that there is no 
more likelihood of a breach of peace 
and that the parties hare corre to a 
settlement of their disputes, it is 
obvious that tlie Magistrate must 
drop the proceedings. In this last 
case it has been laid down that a 
compromise can only be taken by the 
Magistrate as evidence for an order 
to be passed under clause 5 of S. 145 
and cannot possibly be made the 
basis of an order passed under clause 
6. That decision appears to me to 
govern any case in which an arbitra¬ 
tion award is before the Court and 
whero that arbitration refers not to 
existing and past possession but to 
future possession after division of the 
property or alteration of the existing 
conditions. 

There is only one point remaining. 
It is admitted by the opposite party 
that the proceedings were initiated in 
respect of 39 bighas and odd and that 
the final order that purports to have 
been passed under S. 145 has reference 
to 82 bighas. It is obvious that the 
Magistrate had no jurisdiction to pass 
such order in respect of land which 

(3) [1905] 32 Cal. 552—1 C.LJ. 

432—2 Cr.L.J. 347. 

(4) [1917] 2 PatL.J. 86—37 I.C. 

513-18 Cr.L.J. 145—1 Pat.L.W. 

8L 

(5) [1911] 15 O.W.N. 568—9 I.C. 

167—12 OT.L.J. 32. 


was not referred in the initiatory 
proceedings. 

For these reasons I would set a.side 
the order of the Subdi^;i3ional Otficer 
on the ground that it is an order which 
he had no legal authority to pass. 

Adami, J.—I agree. 

()rd<-f a^idc. 
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Dawson Miller, C. J. anm 
MullI(;r, j. 

Ramsunder Kuer an i others —Plain¬ 
tiffs— Appellants. 

T, 

Satruhan Prtfsad Chaudhun an</ 
others —Defendants -Respondents. 

S. A. No. 1512 of 1921. Decided on 
6th August 1923, from the decision of 
D. J.. Darbhanga, D/-27th April 1921. 

(«) ffindii Law- Alicnadon by widow —Con¬ 
tribution (owarls expemes of Sradh of near 
relation of husband is legal neeessity. 

A. contributioD by a Hindu widow to tho 
expenses of the Sradh of a near polation of 
her husband, half of whose property was in 
her possession is a valid legal ueceisity 
especially when her obligation to contribute 
half the expenses was admitted by one of the 
next reversioners. IP 592,01) 

(b)- Civil P. C.t S, 100—Interference not 
allowed when findings not wrong in law. 

Unless it ba shown that the lower appellate 
Court went wroog in law or that there was 
no evidence to support its findings, the find¬ 
ings cannot bo interfered with, in second 
appeal. [P 592 C 21 

L. N. Singh and L. K. Jha —for Ap¬ 
pellants. 

Murari Prasad —for Respondents. 

Dawson Miller, C. J.—This is an 
appeal from a decision of the District 
Judge of Darbhanga affirming a deci¬ 
sion of the Additional Sub.-Judge. 

The appellants as the next rever¬ 
sionary heirs of Jaikaran Kuer after 
the death of his mother Makunda 
Kuer, instituted the suit out of which 
this appeal arises claiming declara¬ 
tion that a kobala executed by Ma¬ 
kunda Kuer on the 12th July 1919 in 
favour of the defendant No. 1 was not 
justified by legal necessity and that 
the alienation is inoperative and not 
binding upon the appellants. 

The Trial Court and the lower Ap¬ 
pellate Court dismissed the claim upon 
tho ground that the alienation was 
justified by legal necessity. The 
plaintiffs have appealed. 

When Makunda Kuer succeeded by 
inheritance to her son’s estate s 
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found herself involved in litigation in 
which it was necessary to defend her 
title to the estate against claims by 
the father of some of the present 
plaintitfs. Partition Proceedings 
were also started in which she was 
involved dnd there can be no doubt 
that there must have been a serious 
drain upon the income arising from 
the estate. She borrowed money from 
time to time in comparatively small 
sums giving bonds bearing interest. 
In-.1^U9 in order to clear herself of debt, 
the interest on which was run¬ 
ning on, Makunda Kuer sold l3 bighas 
of the property for a sum of Rs. 2,300 
the amount of 'the debts then due. 
This is the transaction which has 
been challenged. The objects for 
which these debts had been incur¬ 
red were, with one exception, ad¬ 
mittedly objects for which the pro¬ 
perty in the hands of Makunda Kuer 
might legitimately be alienated if her 
resources from income were insuffi¬ 
cient for the purpose. They were, 
speaking generally, the marriage and 
gauna expenses of her daughter, liti¬ 
gation in connection with the pro¬ 
perty, decrees obtained against the 
property, Government revenue, some 
debts of her late husband .and a small 
.^um for her own maintenance when, 
owing to drought, the crops failed. 

The only item which has been chal¬ 
lenged was a contribution to the ex¬ 
penses of the sradh of Gobind Bati 
whose h' sband was a near relation of 
the MusarriviaVs husband and half of 
whose property was in her possession, 
whilst her obligation to contribute 
half the expenses was admitted by the 
plaintilf No. 1 The Dt. Judge found 
that, in such circumstances, the neces¬ 
sity was proved and I agree with him. 

The main contention, however, 
which was urged in this appeal was 
that the learned District Judge had 
not come to any specidc finding as to 
how much it was reasonable in the 
(ircumstances to spend upon the ob¬ 
jects for which the sums were borrow¬ 
ed, and that he has not found ex- 
presjjly that the expenses could not 
have been paid from income. In so 
far as the expenses for paying off 
decrees obtained or for Government 
revenue is concerned, the question of 
amount can hardly arise. With regard 


to the marriage expenses and the 
>railk and the expenses of litigation 
and maintenance I find no suggestion 
in either of the judgments that these 
were attacked as unreasonable in 
amount, and on looking at the items 
I confess the amounts expended do 
not appear to have been excessive. 
For example, Rs. 250 were borrowed 
for ( xpenses in connection with the 
partition suit and the District Judge 
says that it was not alleged that this 
was not necessary for such a suit. Rs. 
100 were borrowed for maintenance, 
Rs. 200 for the sradft of Gobind 
Bati and the other item® certain¬ 
ly do not appear to excessive. 
The birned District Judge, however, 
dealt with the point which was urged 
before him that the widow had an 
incomo from the property sufficient 
to defray all these expenses without 
borrowing He found that sue had to 
incur extraordinary expenses for 
litigation and that drought and flood 
further depleted her resources and he 
rejected the plaintiff’s evidence on 
this point. He then states “ Bilieving, 
therefore, the defendants’ witnesses 
I hold that the lady was under the 
necessity of borrowing money from 
t.me to time for the purposes set 
fourth above. I accordingly hold that 
defendant. No. 1 has satisfactorily 
proved that each it:> u which went 
towards the consideration of the sale- 
deed was a legal necessity and as suoh 
this sale-deed is binding upon the 
reversioners.” 

The learned District Judge had the 
evidence of both sides bofore him, an 
advantage which we in second appeal 
do not possess. We are bound by lii$ 
findings unless it ba shown that he 
went wrong in law or that there was 
no evidence to support the findings. 
His findings in this respect were 
clear and definite and it his not been 
shown thit there was no evidence to 
support them. Nor do I think it has 
been shown that the learned Judge 
misapplied the law. The appeal ac¬ 
cordingly fails and is ^dismissed with 
costs to the respondents who have 
appeared. There will be one set of 
costs only. 

Mull'ck, J.—I agree. 

Appeal disjiiissed* 
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JwALA Prasad and Kulwant 

SaHAY, JJ. • . 

Mt. Daho Kuer —Petitioner. 

V. ' 

Mt, Tural Dei —Oppofsite Party^ 

Civil Rev, No. 98 of 1924, Deriided on 
11th March 1924 from the order of 
Additional District Judge of Patna, 
D/- 22nd February 1924. 

Probate and Adminiitratipn Act JSSl V 

of 1S81), S.->. d and 61—" District Judge" in¬ 
cludes Additi<'nal District Judge under Bengal^ 
^ra and Jssnm CiVil Courts Act 1SS7 {Act 
XII of 1887)^ S. 8{2) and has {.ower io revoke 
probate granted by District Judge. 

The Additional District Judge exeroisee, 
with respect to tie caies transferred to him 
by the District Judge, the same power* as the 
District Judge. When the Additional District 
Judge takes seizin of a case upon a transfer 
made to him he b^c^rass the “ principal Civil 
Court of original iurisdiction.” When the 
function of a Distr.ct Judge under the Probate 
and Administration Acr is transferred to an 
Additional District Judge he has the same 
jurisoioiion as the District Judge with respect 
to the grant a^d revocation of Probates and 
Letters of Administration, even as regards the 
revocation of Probates granted by the District 
Judge. [P. 593, C. 2; P, 594, C. l.J 

Guru Saran Prasad and Anand 
Prasad —for Petitioner. 

Oangadhar Das and S. N. Roy —for 
Opposite Party. 

Judgment.—The petitioners in this 
ease appealed to the District Judge 
for revocation of a Probate granted 
some time ago by that Court. 

The District Judge, by his order of 
the 5th February 1924, transferred 
the case to the Additional District 
Judge for disposal under the follow¬ 
ing order:— 

“ Under S. 8 (2) of the Bengal >.W. 
P. and Assam Civil Courts Act, the 
functions of the District Judge under 
the Probate and Administration Act 
and Indian Succession Act relating to 
grant and revocation to probate have 
been assigned to the Additional Dis¬ 
trict Judge. Let this suit accordingly 
be sent to the Additional District 
Judge for disposal.” 

The petilioners objected to the trial 
of the case by the Additional District 
Judge upon the ground that the order 
passed by the District Judge trans¬ 
ferring the case to the Additional 
District Judge was ultra vires and 
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that the Additional District Judge had 
r o jurisdiction to try the case. This 
application was refused by the Addi¬ 
tional District Judge, and consequent¬ 
ly the petitioners moved this Court in 
revision. 

The question before us is whether 
the Additional District Judge has 
power to deal with application for 
revocation of the probate in question. 
Under S. 51 of the Probate and Ad¬ 
ministration Act (V of 1881) jurisdic¬ 
tion is conferred on the District Judge 
as regards the granting and revoking 
of probate and Letters of Administra¬ 
tion in all cases within his district. 
S. d of the Act defines “District 
Judge ” to mean “ the judge of a 
principal civil Court of original juris¬ 
diction.” The Bengal, Agra and 
Assam Civil Courts Act (XIl of 1887) 
deals with the constitution of Civil 
Courts in Chapter II. As regards 
Additional Judges, provision is made 
in S. 8, clauses (1) and (2) of the Act, 
which says : 

“When the buiioets pending before any 
District Judge requires the aid of Additional 
Judges for its speedy disposal, the Local Go¬ 
vernment may,uponthe recommendation of the 
High Court appoint such additional Judges as 
may be requisite." 

' Additional Judges so appointed shall dis¬ 
charge any of the fuactions of a District 
Judge which the District Judge may assign to 
them, and, in the discharge of those functions, 
they sh.tll exercise the same powers as the 
District Judge." 

It is clear from the aforesaid provi¬ 
sion that the Additional District 
Judge exercises with respect to the 
cases transferred to him by the Dis¬ 
trict Judge the same powers as the 
District Judge. Now, a class of cases 
or a particular case may be transfer¬ 
red to the Additional District Judge 
for the reason that he is to relieve the 
District Judge of the burden on 
account of accumulation of cases. 
When the Additional District Judge 
takes seizin of a case upon a transfer 
made to him he becomes the “ princi¬ 
pal Civil Court of original jurisdic¬ 
tion.” Therefore the Additional Dis¬ 
trict Judge exercises the same powers 
and in fact occupies the position of a 
District Judge in the sense that it is 
defined in,the Probate and Adminis¬ 
tration Ait referred to above. When 
the function of a District Judge under 
the Probate and Administration Act 
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is transferred to an Additional Dis¬ 
trict Judge he has the same juris¬ 
diction as the District Judge with 
respect to the grant and revocation 
of Probates and Letters of Adminis¬ 
tration. This is not seriously disputed, 
and in face of the statutory provi¬ 
sions and the authorities on the sub¬ 
ject it cannot be seriously disputed. 

Mr. Rai Guru Saran Prasad, how¬ 
ever, contends that, although the 
Additional District Judge had juris¬ 
diction in the matter of grant and 
revocation of probates and Letters of 
Administration, he had no jurisdiction 
even as regards the revocation of pro¬ 
bates granted by the District Judge. 
The foundation of this argument is 
that the District Judge who grants 
probates and Letters of Administra¬ 
tion should alone have power to 
revoke the same. There is no autho¬ 
rity to support this proposition. The 
authorities cited go only to show that 
probates and Letters of Administra¬ 
tion should not be allowed to be dis¬ 
puted in any other form but in the 
Court which granted it. Now, the 
probate in the present case was grant¬ 
ed by the District Judge, and the 
District Judge had power to revoke it. 
It is not the personnel of the District 
Judge, but the presiding officer of the 
Court of the District Judge will have 
power to revoke it. By virtue of the 
transfer made by the District Judge 
to the Additional District Judge in 
the present case under S. 8 of the 
Bengal, Agra and Assam Civil Courts 
Act the Additional Judge becomes 
the District Judge for the purpose of 
exercising functions under the Pro¬ 
bate and Letters of Administration 
Act. Therefore the contention of 
Mr. Rai Guru Saran Prasad must fail. 

The following cases, namely, Behari 
Basak v. Akhil Chandra Santra (1), 
Jogesh Chundra Sanyal v. Ra^ik Lai 
Saha (il) and Makhan Lai v Sri Lai (3) 
show that in other statutes, such as 
the Bengal Tenancy Act the Land 
Acquisition Act and the Insolvency 
Act, the Additional District Judge 
exercises the powers of a District 


(1) 1923 Cal. 469—27 C.W.N. 315. 

(2) [1919] 50 LC. 690. 

(3) [19121 34 All. 382—14 I.C. 162— 
9 A,L.J. 37J- 


Judge in respect of cases transferred 
to him although the provisions in the 
particular Act state that the parti¬ 
cular function should be exercised by 
the District Judge. It appears to us 
that the question raised by Mr. Rai 
Guru Saran Prasad can be answered 
by a reference to the reasons given 
in the order of reference in the Full 
Bench case of Rup Kishore Lai v. 
Jaijai Bibi (4), Those reasons were 
accepted by the Full Bench, the judg¬ 
ment of which was delivered by Sir 
Lawrence Jenkins, C.J. The oases 
referred to by Mr. Rai Guru Saran 
Prasad [May ho v. Williams (5), 
Komollachun Dutt v. Nilruttun Mundle 
(6) and Mohendra Narain i?oy, In the 
goods o/(?)] only show, as has already 
been said, that the Court which grants 
a probate should have power to revoke 
it. The order in the present case 
passed by the District Judge and 
quoted above shows that the functions 
of the District Judge with respect to 
the Probate and Administration Act 
were generally transferred to the 
Additional District Judge, and as a 
part of that arrangement the present 
case was also sent to the Additional 
District Judge for disposal. The 
order purports to have been passed 
under S. 2 of the Act and is a valid 
order. 

We, therefore, dismiss this applica¬ 
tion with costs. 

Application dismissed. 


(41 [1915] 42 Cal. 842—19 C.W.N. 

791-29 I.C. 935—21 C.L.J. 437 

(F.B.) 

(5) 2 N.W.P. 268. 

(6) [18791 4 Cal. 360-4 C.L.R. 175. 

(7) (1901J5 C.W.N. 377. 
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Das and Ross, JJ. 

Sheikh Qamar Hasan ajid others — 
Plaintiffs—Appellants. 

V 

Saiyid Abas Ali and others —De¬ 
fendants—Respondents. 

Appeal from Original Decree No. 
131 of 1921, Decided on 11th March 
1924, from the dt cision of the Sub¬ 
ordinate Judge of Saran, D/- .26th 
February 1921. 
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Bengal Estates Partition Aet^ (1897) S, 

Scope, 

This aeetioQ ii no bar to aOollectorate parti¬ 
tion. The OItU Court will not interfere with 
the daeieioQ of the Rerenue Authorities 
except on the clearest proof that that decision 
waa wreng. S. 7 contemplates a complete parti¬ 
tion. 5 I. C. 776 Foil. [P 596 C 1] 

S, C, Muter— Appellants. 

Singh, Jadhubans Sahai, Par- 
meshwar Dayal, S. Ali Khan, and Ha- 
reshwar Prasad 5mAa-for Respondents. 

Das, J. —This in an appeal against 
a decree of the Subordinate Judge of 
Saran in a suit brought by the plain- 
tiffs-appellants for a declaration that 
Mahal Bhawarajpur, Belabi and Mo- 
hailpur, Tauzi No. 63 in the District 
of Saran had already been privately 
and regularly partitioned with the 
consent of all the proprietors and that 
the defendants had no right to get a 
fresh partition made and that the 
dismissal of the plaintilTs* petition 
objecting to the meaning of a fresh 
partition by the Collectorate was ille¬ 
gal and that the Patti formed by par¬ 
tition and allotted to the plaintiffs 
could not be partitioned afresh by 
the Collectorate. 

The plaintiffs’ case is that long ago 
Tauzi No. 63 was privately partition¬ 
ed so far as culturable lands were 
concerned, and that 284 bighas of 
saltpetre lands, tank, rirer, etc., 
which were not capable of being par¬ 
titioned, were left Ijmal; that four 
Pattis were formed Patti Madar 
Baksh 4 annas, Patti Mir Ali and 
Waris Ali 4 annas, Patti Diiar 
Baksh, Wazir Ali and ethers 2 annas, 
and Patti Teg Ali and Eyad Ali 4 
annas making in all 14 annas of which 
it is said Tauzi No. 63 consisted, the 
other 2 annas of the Mahal being 
Tauzi No. 62. In 1832 the proprietors 
applied f jr a partition by the Collect¬ 
or and an Amin came and made a 
regular survey of all the Pattis and 
prepared a Khesra which was accept¬ 
ed by all proprietors. But on account 
of some- technical defect the partition 
case was dismissed in 1841 ; and the 
Tauzi was not separated, but the pro¬ 
prietors continued to be in possession 
of the lands in their respective Pattis 
while the Ijmal lands remained joint. 
The two four annas Pattis Madar 
Baksh and Teg Ali and Eyad Ali 


Subsequently became united in a 
single proprietor and there are now 
three Pattis of 8 annas, 4 annas and 
2 annas in the separate possession of 
their owners. It is said that in the 
settlement proceedings of 189.1 Khe- 
wats and Khatians were prepared 
Patti by Patti. The plaintiffs are the 
owners of the 2 annas Patti which 
consists of 290 bighas 11 kathas and 
11 dhurs of land. The ^defendants 
Nos. 1 to 6 and No. 9 applied to the 
Collector for a fresh partition and the 
plaintiffs’ objections under S.s. 7 and 
77 of the Estates Partition Act (Act 
V of 1897) were rejected by the Reve¬ 
nue Officers. 

The defendants denied that all the 
lands of Tauzi No, 63 were privately 
partitioned. It is sa:d that the Batwara 
proceedings referred to in the plaint 
were not givenjeffect to and remained 
incomplete The record-of-rights 
shows that a good deal of Abadi and 
other lands from which income is 
derived are in joint possession of all 
the proprietors and that therefore the 
plaintiffs are not entitled to the bene¬ 
fits of Sfi 7 and 77 of the Estate Par¬ 
tition Act. It is also alleged that 
different proprietors have kept differ¬ 
ent lands in their occupation simply 
for convenience of ■ cultivation. The 
learned Subordinate Judge found that 
in the Batwara of .1832 the Shamilat 
lands were 263 bighas 18 kathas and 
16 dhurs, but that the areas given in 
the cadastral survey and revisional 
survey were different, and that 
it is not clear whether the par¬ 
tial Pattibandi of Touzi No. 63 was 
in respect of lands or tenants. He 
held that S. 7 of the Estates Partition 
Act was not a bar to the partition. 
He give a modified decree to this ex¬ 
tent that the parties are in separate 
possession of certain lands regarding 
which he makes a suggestion that this 
fact may be taken into consideration 
as far as possible in effecting parti¬ 
tion. 

The question for decision is whe¬ 
ther this interpr 0 >ation of S. 7 of the 
Estates Partition Act of 1897 is cor¬ 
rect. That section lays down “ where 
the lands of an estate have been devi- 
ded by private arrangement formally 
made and agreed to by all the pro¬ 
prietors, and each proprietor has. 
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in pursuance of such arrangement 
taken possession of separate lands as 
he held in severalty as representing 
his interest in the estate, no partition 
of the estate shall be made under this 
Act except, 

(a) on the joint application of all 
the proprietors, or 

(b) in pursuance of a decree or 
order of a Civil Court.” 

The Revenue Authorities, within 
whose special jurisdiction the parti- 
tic n of the estates rests, have held the 
view that this Section is no bar to a 
CoUectorate partition. That opinion 
is entitled to all respect and the Civil 
Court will not interfere with the de¬ 
cision of the Revenue Authorities ex¬ 
cept on the 'clearest proof that that 
decision was wrong. It was held in 
Shah Ti'jo.mmul Ali v. Musood Alt (1) 
that S. 7 contemplates a complete 
partition. Now it is admitted that an 
attempt was made to have a complete 
partition between 1832 and .1841 
which was not carried out. If there 
had been a complete private partition 
before that date it is difficult to see 
why, all the proprietors joined in 
seeking a CoUectorate partition, the 
proceedings should have been left in¬ 
complete. It is admitted in the pre¬ 
sent case that a large area of 284 
highas was left Ijmal. This area is 
practically as large as the 2 annas 
Patti of the plaintiffs ; and, in view 
of this outstanding Ijmal property, it 
cannot, I think be said that there had 
been a complete partition of the land 
of the estate by private arrangement. 
It may be that. S. 7 does not require 
that all the lands of the estate should 
have been divided, but at all events tbe 
division by private arrangoment must 
have been substantially of the whole 
estate. In view of the comparatively 
large area that was left undivided, 
some of which is rent producing land, 
I do not think that it can be held that 
the revenue Authorities were in error 
in holding that a CoUectorate parti¬ 
tion could be made. 

I would therefore dismiss this 
appeal with costs. 

Rost, J.-'I agree. 

Appeal dismissed, 

(1) [1910111 C. L. J. 291—5 a. C. 
V 776-14 a W. N. 632. 
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Das and Ross, J. 

E. L Railway Co. —Defendants— 
Appellant. 

V. 

Ahmadi]Khan —Plaintiff —»Respon- 
dent. 

S. A. No. 140 of 1924, Decided on 
21st February 1924. 

* Court , Ftes Act^ S. iT^Subject—One 
notice for several consignments JusUfies Court 
fee on comolidated amount. 

Tbe word ‘subject’ in S. 17 means cause of 
action which means every fact which it 
would be necessary for the plaintiff to prove 
if traversed, in order to 'support, hii claim to 
the judgment of Court. [P. 597, C. 1.] 

Where the plaintiff gave one notice to the 
defecdant railway company in respect of 38 
corsignments of difiereut dates, tbe notice 
being part of tbe cause of action, separate 
suits will not lie; coosequentiy Court fees on 
the consolidated amount is sufficient. 

[P, 597, C. 8.) 

Naresh Chandra Singh —for Appel¬ 
lant. 

Sultan Ahmed —for Respondent. 

Daa, J.—This is a court-fee matter. 
The suit was to recover a sum of 
money for losses in respect of 38 
consignments of mangoes of differ¬ 
ent dates between the 2l8t of May 
and the 18th of August 1920. Before 
the suit was instituted, the plain¬ 
tiff, who is the Respondent here, 
served a notice on tbe Defendant 
under S. 77 of the Indian Railways 
Act claiming a consolidated sum of 
money in respect of the losses 
sustained by him by reason of the 
negligence of the Railway admi¬ 
nistration. A court-fee of Rs. 130 was 
paid by him on the consolidated sum 
of Rs. 2,Cl 2-14-6 claimed by him. The 
plaintiff’s suit succeeded in the Court 
of first instance. Thereupon the East 
Indian Railway Company appealed to 
the Court below, and, on their memo¬ 
randum of appeal, they paid a court' 
fee of Rs. 130. The stamp reporter 
has taken the view that as each con* 
signment was a distinct subject 
within the meaning of S. 17 of the 
Court Fees Act the plaintiff was 
chargeable with the aggregate 
amount of the fees to which the • 
plaints in suits embracing separately 
each of such subjects would be liable 
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undor the Act. According to him, 
the memorandum of appeal in the 
Court below was insufficiently stamp¬ 
ed for the same reason. 

The schedule annexed to the plaint 
shows that there were 38 different 
consignments of different dates, and 
it is this circumstance which encou’ 
raged the stamp reporter to say that 
it was open to the Plaintiff to file 
separate suits in respect of these 
different consignments. The learned 
Government Advocate, supporting 
the report of the stamp reporter, has 
contended before us that though it is 
opsn to a plaintiff Jto combine 
separate causes of action in a single 
suit the position from the point of 
the Court Fees Act must be exactly 
the same as if he had brought sepa* 
rate suits on his separate causes of 
action. It has been held in this Court 
and in the Calcutta High Court that 
the word “ subject *’ in sec. 17 of the 
Court Fees Act means cause of 
action.” But the validity of the argu¬ 
ment of the Government Advocate 
must depend on the question whether 
the plaintiff’s suit did embrace thirty- 
eight distinct causes of action. 

Under S. 77 of the Indian Rail¬ 
ways Act, it is necessary for the 
Plaintiff to give notice of his claim 
to the Railway Administration 
before proceeding to a suit. In his 
notice to the Railway Administration 
the plaintiff claimed a consolidated 
sum of money in respect of the losses 
sustained by him by reason of the 
negligence of the Railway Adminis¬ 
tration. It is not disputed that it 
was open to 5fche Plaintiff to bring 
on© suit in respect of his losses and 
to claim a'oonsolidated sum of money. 
This is exactly what the Plaintiff 
did. and he expressly mentioned the 
19th November 1920 the date on 
which notice was given as one of 
the dates on which cause of action 
accrued to him. Now ** cause of 
action” means “ every fact which 
it would be necessary for the Plain¬ 
tiff to prove, if traversed in order to 
mpport his right to the judgment of 
the Court.” Mr. Naresh Chandra 
Sinha has contended before us that, 
after the notice of the (9th Novem¬ 
ber 1920, it was impossible for the 
Plaintiff to maintain separate suits 
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in respect of his separate causes of 
action. It seems to me that the 
notice of the 19th November 1920 
is part of the cause of action of the 
Plaintiff, for it is one of these facts 
which it was necessary for the Plain¬ 
tiff to prove in order to support his 
right to the judgment of the Court. 
The question whether a suit does or 
does not embrace two or more 
distinct causes of action mu«t be 
decided on the terms of the plaint, 
and I find it impossible to hold, on a 
perusal of the plaint, that the suit 
embraced 38 distinct causes of action. 
As I have said before, the notice was 
part of the cause of action of the 
Plaintiff, and it was impossible for 
the Plaintiff to maintain separate 
suits after the notice of the 19th 
November 1920. 

I hold that the memorandum of 
ap peal in the Court below was suffi¬ 
ciently stamped. 

Rosa, J.—I agree. 
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ADAMI AND BUCKNILL, JJ. 

Raghupat Narayan Singh and 
another— Petitioners. 

V. 

£’wperor—Opposite Party. 

Crl. Rev. No. 7 of 1924, Decided on 
4th April 1924, from an Order of Sas- 
sion. Judge Gaya, D/-2nd January 
1924. 

★ Cr. P. C., S. 190 (i){a)-After cogni- 
ance MagiHrate can^ for reasons, order police 
to bring charge-sheet against certain persons. 

Where the police find on enquiry a com¬ 
plaint to be false the complainant can place the 
ma.ter before a Magistrate under Sub-section 
1 (a) of S. 190, But where the Magistrate has 
already taken cognizance of an offence, if 
w here the charge 8h3et is placed before the 
Magis'rate, the police officer as theproseou- 
t.on medium, omits the names of certain per¬ 
sons whose participation in the ofience bad 
up to that time been before the Magistrate, the 
Magistrate is not compelled in any way to 
follow what is after all no more than an ad¬ 
vice tendered by the prosecuting authority. 
Without giving reasons, however, be should 
not differ from the advice. Once havieg taken 
oognizaDce of the offence the Magistrate is 
■trictly indepeodent5 of any opinion which 
the police offer to him, and he can order 
that any persons accused as being partici¬ 
pators in the offence should be produced 
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before him, to undergo the preliminary en¬ 
quiry, or for trial in case which do go to • 
higher tribunal for trial. If this were not 
the law the police would be in poisession of 
powers which might be subject to the gravest 
abuse. As a matter of procedure the proper 
course in suob a case would be for the Magis¬ 
trate simply to call upon the Police to bring 
forward a charge sheet against those who the 
Magistrate thinks ought to be brought be¬ 
fore him. [P. 602, C. 1, 2.] 

Syed Hasan Imam and O. C. Pal ,— 
for Petitioners. 

Sultan Ahmad—for the Crown. 

Bucknill, J.—This was an appli¬ 
cation made to this Court in its Revi- 
sional Jurisdiction by two men Ra- 

f hupat Narnyan Singh and Daroga 
ingh. They ask this Court to set 
aside an order made on the 2nd Janu¬ 
ary last by the Sessions Judge of 
Gaya who, upon an application made 
to him by the applicants, by his order 
confirmed an order passed ot^ the 18th 
of December 1923 by the Sub-Divi- 
eional Officer of Jehanabad to the 
effect that the two applicants, with 
others, should be placed on their trial 
on various charges: these charges 
from the charge-sheet appear to be 
charges of offences punishable under 
the provisions of S. 147 (riot). 304 
(culpable homicide not amounting to 
murder) and 325 (voluntarily causing 
grievous hurt). 

It is contended by Counsel for the 
applicants that in view of what took 
place prior to the order of the Sub* 
Divisional Officer of the 18th Decem¬ 
ber last, he (the Sub-Divisional Officer) 
had no power to order that the appli¬ 
cants should be charged and brought 
before him. It is important, there¬ 
fore, to endeavour to ascertain ex¬ 
actly what actually took place prior 
to the Sub-Divisional Officer’s order 
of the 18th December last. It would 
appear from the record that on 
the 15th of October 1923 a distur¬ 
bance of some kind took place at a 
village called Chhatai, and a first 
information report was lodged at 
Kurtha Thana by one Nand Keshar 
Singh who belonged to a village called 
Nasirna. This first information re¬ 
port was to the effect that the com¬ 
plainant, who was interested as a 
share-holder in the villages of Chhatai 
and Rasirna, was led to understand 
that the first applicant here had pur¬ 


ported to dispose of (that is to say, 
sell) certain water, to which the for¬ 
mer village was entitled, to some one 
for the purpose of irrigating another 
village. He, accordingly, informed 
certain other of his co-sharers and 
they, four in number, went to Chhatai 
to watch and guard their water 
rights. Whilst doing so, the com¬ 
plainant alleges that a large number 
of persons, 40 or 46 in number, armed 
with lathies and including the first 
applicant (whose name is mentioned 
first of all) came upon the scene. 
The first applicant spoke to the com¬ 
plainant and stated that the village 
of Naudara (which was the village to 
which the complainant had heard that . 
the first applicant had purported to 
sell rights of watering) should first 
be irrigated and that the village 
Chhatai should take a later turn at 
the irrigation of its fields. Upon the 
complainant and his friends remon¬ 
strating, the first applicant struck the 
complainant with his lathi on his left 
leg and incited others to assault the 
complainant. A number of other 
men then beat the complainant with 
their lathies and his leg was broken. 
The complainant also stated that be 
had subsequently learnt that his 
friends had fled and taken refuge in 
a certain house which the first appli¬ 
cant had then set on fire. The coni- 
plainant’s right leg was found by the 
police to be fractured. It will be 
observed that the name of the second 
applicant here was not included in 
the first information. The first in¬ 
formant was taken on the same day 
to the dispensary at Nasirna where 
it was discovered that both bis legs 
had sustained compound fractures: 
and, notwithstanding treatment he 
developed gangrene and died on the 
21st October. 


On the 20th October the police un¬ 
doubtedly submitted a report to the 
Sub-Divisional Officer; unfortunately 
this report is not forthcoming and 
apparently has been abstracted from 
the Court papers ; consequently it is 
not known exactly what was stated 
therein. But I think it must be pre¬ 
sumed that it must have contained a 
report of the occurrence of what I 
may term the ordinary type: and, 
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from a second supplementary report 
to the Sub-Divisional Officer, which 


was dated the 22nd October, it is 
quite clear that the name of the second 
applicant must have been referred to 
as an alleged participator in the riot. 
The reason for this latter inference 
may be thus explained. It will be 
observed that on the 20th October the 
offences which were contemplated 
were those of riot (under S. 147, I. P. 
C.): voluntarily causing grievous hurt 
(S. 325) and mischief by fire with the 
intent to destroy house (S. 436); that 
this was so is quite clear from the 
words of the report of the 22nd Octo¬ 
ber which commences as follows:— 
“In connection with case No. 2 of 
15th October 1923 Ss. 147, 325, 436 and 
304, I, P. C., of this police station 

.” It may here perhaps 

be noted in explanation of the addi¬ 
tion of an offence punishable under 
the provisions of S. 304 of the 1. P. 
0., that on the 22nd of October the 
police reported the death of the com¬ 
plainant to the Sub-Divisional Officer 
and that they had added to the case 
a charge under S. 304. It will be thus 
observed that the police had full 
authority to arrest without warrant. 
It is necessary to refer to the above 
matters in some detail in order to 
explain the contents of the report of 
the 22nd October. It is evident that 
the police had been unable to find 
either of the 2 applicants and it is 
clear from the wording of the report 
of the 22nd October that they had 
already applied to the Sub-Divisional 
Officer for a warrant of arrest against 
the first applicant. So far as the 
report of the 22nd October refers to 
the first applicant the material part 
reads thus:—“ I beg to submit that I 
have already reported for issue of 
warrant of arrest against Raghupat 
Singh. I beg now that process under 
Ss. 87 and 88, Or. P, C., may also be is¬ 
sued against him.*’ These sections of 
the Criminal Procedure Code relate, as 
is of course ‘well known, to the appli¬ 
cation of pressure’ by attachment of 
his property upon a person who is 
absconding and thus evading a war¬ 
rant for arrest. With regard to the 
second applicant the material portion 
of the police report of the 22nd Octo- 
ber reads thus:—“I beg now that 


.warrants of arrest may 

also be issued against the following 
accused persons (1) Daroga Singh . . ” 
Now in response to this application 
the Sub-Divisional Officer would ap¬ 
pear on the 30.h October to have 
ordered the issue of all the warrants 
requested and as returnable on the 
26th of November. Whether all or 
any of these warrants were actually 
issued is a matter of dispute. The 
learned Counsel for the applicants 
has produced a certified copy of an 
extract from the process register of 
the Sub-Divisional Officer’s Court at 
Jehanabad and it would seem that in 
this register there does not appear to 
be included any record of the issue of 
these warrants. It does not however 
seem to me that it is really very 
material to the question which is 
now before this Court as to whether 
warrants were or were not actually 
issued ; for the offences with which it 
was supposed that both the appli¬ 
cants were concerned were such as 
permitted their arrest without any 
warrants. The importance of the 
report of the 22nd October rests in ray 
opinion upon the fact that it shows 
that at an early date the name of the 
second applicant had been men¬ 
tioned as being one of those persons 
who were concerned in the affair; 
with regard to the first applicant his 
name was of course mentioned in the 
first information report. So far, 
however, as the second applicant was 
concerned the question of a warrant 
solved itself ; for he surrendered and 
prayed for bail on the Ist of Decem¬ 
ber. The Magistrate’s order-sheet 
commences on the 1st of December 
but I do not think it must be taken 
that it was on that day that he first 
took cognizance of the offence within 
the meaning of S. 190 of the Criminal 
Procedure Code. He had, it will be 
observed, already received a report on 
the 20th of October," from the police 
and, although this repoit is lost, it is 
quite clear that in that report the 
names of both the applicants must 
have been included as being persons 
accused in connection with what had 
taken place on the 15th of October. 
The Magistrate's first order on his 
order-sheet is dated the 1st of Decem¬ 
ber and reads:— 
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“ Accused Daroga Singh and Deo- of Police concludes that he should not 


pat Singh surrender and pray for 
bail ; they may be enlarged on bail of 
Rs. 500 each to appear when called.** 
On the 11th of December the police 
submitted a charge-sheet. In the last 
column, which prescribes that the 
offence and section of law applicable 
and the circumstances connected with 
the offence should be shortly and con¬ 
cisely stated, there is to be found a 
very long report which, so far as is 
material to the two applicants, was to 
the effect that the police, for reasons 
to which I will presently refer, did not 
think it advisable to send up, and 
did not in fact send up, for trial to the 
Sub-Divisional Officer either of the 
two applicants. The grounds, how¬ 
ever, upon which the police came to 
the conclusion that they should not 
send up these two applicants for trial 
were not the same in each case. With 
regard to the first applicant, the Ins¬ 
pector of police at Jehanabad states 
that he was satisfied, from a personal 
verification by himself, that at the 
date of the occurrence the first appli¬ 
cant was in Calcutta; he is very 
positive about this ; he says that the 
alibi of Raghupat was personally 
verified by him in Calcutta and Aga- 
kund, District Manbhum . . . and 
that RaghupaVs alibi appeared very 
convincing. He observes that the 
occurrence is alleged to have taken 
place on the 15th October at 1-30 P.M., 
but that it was proved from an entry 
in the Station General Diary of 
Mochipara Police Station, Calcutta 
which bears the signature of Raghu¬ 
pat Narayan Singh and by the Assis¬ 
tant Sub-Inspector of that police 
station, that Raghupat Narayan 
Singh lodged information of an occur¬ 
rence at Mochipara Police Station on 
the 14th October at 10-15 P.M. ; that 
his signature is down on the register 
and that there can be no room for 
suspicion about this entry. The Ins- 
pf»ctor states that respectable and dis¬ 
interested witnesses proved that the 
first applicant was in Calcutta on 14th 
October 1923 and for some days before 
and after that date and that it was 
physically impossible for him to have 
come down from Calcutta and taken 
part in the occurrence. With regard 
to the second applicant the Inspector 


be sent up for trial for, what I may 
term, general reasons, which evidently 
had made the Inspector of Police 
doubtful about the truth of the story 
told by the complainant. He says : 
** This evidence of alibi taken together 
with the fact that he (Raghupat) was 
falsely accused of setting fire to Bi- 
sambh; r’s house and the existense 
of an old ill-feeling between the 
parties as proved by many documents 
and that the three principal witnesses, 
t.e, Sukhdeo, Dewan and Ram Singh 
are very near relations of the com¬ 
plainant and the other witnesses are 
tlieir ryots and creatures and the fact 
of the witnesses increasing the num¬ 
ber of the accused as the investigation 
proceeded and the discrepant nature 
of the evidence raise very grave doubt 
about the complicity of Raghupat 
Singh and the other accused persons 
not named in the first information 
report but subsequently -named by the 
witnesses during the investigation. So 
I do not send them up for trial with 
the others.** In consequence of this, 
in the charge-sheet neither of the ap¬ 
plicants was sent up for trial or 
charged. It will be observed that the 
Inspector’s views are expressed very 
strongly. When the charge-sheet was 
received the Sub-Divisional Officer’s 
order was merely “ 15/12. Charge- 
sheet received; put up on the date 
fixed by the police.” On the 17th of 
December the Sub-Divisional Officer 
happened to be out on duty and the 
matter was adjourned by the Officiat¬ 
ing Sub-Divisional Officer until the 
following day when the order which 
is now complained of was passed by 
the Sub-Divisional Officer. This order 
reads :—** I think all the accused per¬ 
sons named in the first information 
report should be put on their trial. 
Issue non-bailable warrants of arrest 
against persons named in Col. 2. If 
these men are on police bail the bai¬ 
lors should be asked to produce them 
on 8th Ja^-uary 1924. Present ac¬ 
cused to be on same bail and to appear 
on 8th January 1924. Witnesses for 
same date. Summon witnesses who 
are not present.” It is here convenient 
to mention that on the 18th of Decem¬ 
ber, after the charge-sheet had been 
received and its contents had come to 
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the knowledge of those who were sup¬ 
porting the oompUint, a petition, 
made by the uncle of the deceased 
first informant, was filed before the 
Sub-Divisional Officer complaining 
against the action of the police in ex¬ 
cluding the first applicant from those 
who were sent up for trial to the Sub- 
Divisional Officer and charged on the 
charge-sheet. An application was 
then made on the 21st of December to 
the Sessions Judge asking him to set 
aside the order which had been 
made on the 18th of December by the 
Sub-Divisional Officer. But the Ses¬ 
sions Judge states on the 2nd January 
1924: Public Prosecutor heard. The 

Magistrate had the charge-sheet be¬ 
fore him and was quite competent to 
put on trial persons mentioned as ac¬ 
cused in that charge-sheet but not 
sent up by the police, if he thought 
proper to do so. The application is 
rejected.” On the 4th of January an 
application was made to this Court in 
its Revisional Jurisdiction and Rule 
was issued on the day by this Court 
consisting of the present Bench on the 
21st January ; the matter then went 
before Mr. Justice Kulwant Sahay 
but wf s adjourned and on the 5th of 
February last Mr. Justice Ress, before 
whom the matter came, stated : 
“ application raises a difficult and im¬ 
portant question of law. Let this case 
be placed before a larger Bench.” The 
real question which has to be consi¬ 
dered here is as to what course a Ma¬ 
gistrate can legally pursue if, when 
persons are accused by complainants 
of offences, the police as a result of 
their investigations come to the con¬ 
clusion that certain of the persons 
accused have been falsely accused and 
so report to him. Of course if a per¬ 
son makes a complaint to the police 
and if the police report unfavourably 
upon the complaint there a^e ample 
provisions in the Criminal Procedure 
Code for further enquiry- It was sug¬ 
gested that in ibis case the petition of 
the uncle of the deceased on the i8th 
of December (complaining against the 
action of the police with regard to 
i^aghupat) was the basis of the action 
of Sub-Divisioaal Officer in deciding 
to put the two applicants upon their 
trial; but, in the Magistrate’s expla¬ 
nation of the 9th January last, it is 
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stated quite clearly by him that in 
passing his order on the 18th Decoin- 
bor 1923 ho was in no way acting on 
the petition of any private party. 
What is stated is (not perhaps in a 
very lucid way) that his order, requir¬ 
ing the attendance of the two appli¬ 
cants for trial, is based on (a) the 
first information report dated the 15tb 
October last and (b) the requesc of the 
investigating Sub-Inspector contained 
in his report of the 20-10-1923. I think 
that this explanation which is given 
by the Sub-Divisional Officer is mis¬ 
leading and the learned Government 
Advocate (who has appeared for the 
Crown upon this application) agrees 
that what the Sub-Divisional Officer 
states as being what he regards as the 
real foundation of what he did is 
expressed very unfortunately. The 
real point to my mind rests, as has 
been pointed out by the learned Coun¬ 
sel who appears for the applicants, 
upon the proper understanding as to 
at what moment the Sub-Divisional 
Officer took cognizance of the offence. 
So far as it has been placed .before 
this Court, the first communication 
which was made to the Sub-Divisional 
Officer by the police was on the 2Cth 
of October 1923. It is true that we do 
not know in many particulars what 
was contained in this report, (because 
as I have said, it has disappeared) 
and, indeed, it is not known with cer¬ 
tainty whether the Sub-Divisional 
Officer took any action with regard to 
it. We do know, however, to some 
extent what it contained and I think 
that it may be taken as practically 
certain that it was on that date that 
the Sub-Divisional Officer took cogni¬ 
zance of the matter within the mean¬ 
ing of S. 190 sub-S. 1, para, tb) of the 
Criminal Procedure Code. At any rate, 
it is to my mind quite clear, that on 
the report of the police of the 22nd of 
October, the gSub-Divisional Officer 
had taken cognizance of the matter 
and it is also quite clear that on the 
30th he definitely issued orders for (a) 
process under Ss 87 and '38 of the 
Criminal Procedure Code against the 
first applicant (which he would not 
have done unless he had already 
issued a warrant of arrest -against 
him) and (b) warrant of arrest against 
the second applicant. To my mind it 
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is idle to suggest that at this date 
when he is passing orders in connec¬ 
tion with the matter he had not taken 
cognizance of the offence. 

There remains then the question for 
consideration as to whether, after the 
Magistrate had taken cognizance of 
the matter, he is bound by the views 
which may be expressed by the police 
when they submit their charge-sheet. 
At the date when the charge-sheet 
was submitted, the Sub-Divisional 
OfBcer had to my mind already taken 
cognizance of the offence ; and, so far 
as the accused therein were concern¬ 
ed, he had already in his purview the 
two applicants as being definitely ac¬ 
cused in connection with tbe offence. 
The Inspector, however, expressed a 
doubt as to whether certain of the 
accused should be brought before him 
as committing Magistrate. In the 
case of the first applicant the Ins¬ 
pector his declared that as the result 
of his own investigation he has come 
to the conclusion that the first appli¬ 
cant has proved before him a satis¬ 
factory alibi. With regard to the 
second applicant the Inspector, in 
view of the general doubts and dis¬ 
crepancies which had obtruded 
themselves before him in the course 
of his investigation, has come to the 
conclusion that no one who was not 
mentioned in the first information 
ought to be sent up for trial before the 
committing Magistrate. The import- 
tant question of principle therefore 
arises as to whether the Magistrate is 
bound to follow or should follow the 
opinion expressed by the police. I see 
no reason why he should. The opinion 
cpressed by a police officer as a re¬ 
sult of his investigation may or may 
not be correct; it is not impossible 
that a police officer might be bribed 
to return a favourable opinion towards 
an individual accused in any case. If 
a person is charged by another person 
with an offence and on enquiry by the 
police the police consider that the 
whole case is false it is open to the 
complainant on petitioning against 
the police enquiry to place the matter 
within the scope of the operation of 
para (o) of sub-3. 1 of S. '190 of the 

Criminal Procedure Code. But where 

a Magistrate has already taken cog¬ 
nizance of an offence in which certain 
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persons are accused I can see no 
authority for the suggestion that if 
when the charge-sheet is placad be¬ 
fore the Magistrate the police officer 
as the prosecution medium omits the 
names of certain persons whose parti¬ 
cipation in the offence has up to that 
time been before the Magistrate he is 
compelled in any way to follow what 
is after all no more than advice tend¬ 
ered by the prosecuting authority. I 
am, however, far from being prepared 
to say that he should, as a rule, with¬ 
out giving any reason differ from that 
advi ce and as a fact it is known tbatl 
in practice the advice is generally 
followed. In this particular case I 
think that the explanation which was 
afforded by the Magistrate was not 
very illuminating and indeed actually 
mistaken but I have no doubt what-] 
ever that once having taken cogni-| 
zance of the offence he is strictly en-| 
tirely independent of any opinion! 
which the police offer to him and it is 
within his powers to order that any! 
persons who have been, since he has! 
taken cognizance of the matter ac¬ 
cused as being participants in the of-| 
fence should be produced before him! 
to undergo the preliminary enquiry! 
before committal or for trial in Gasesl 
which do not go to a higher tribunal! 
for trial. To hold otherwise would be! 
to place in the hands of the polioej 
(after a judicial tribunal had taken! 
cognizance of the offence) powers! 
which might be subject to the gravest! 
abuse. In my view when a Magistrate 
has taken cognizance of an offence 
he is then in a judicial capacity (inde¬ 
pendent of police or any other autho¬ 
rity) and he can order to be produced 
before him any person who was at the 
date when he took cognizance of the 
offence mentioned as an accused 
party. I am inclined, however, to 
think that purely as a matter of pro¬ 
cedure the proper course in a case 
such as this would have been for a 
Magistrate simply to have called upon 
the police to bring forward a charge- 
sheet against those (including the two 
applicants) whom the Magistrate 
thought ought to be brought before 
him. And in ordering himself that 
these persons should be included in’ 
the charge-sheet which had been pre¬ 
sented to him I think he was adopt- 
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ting an unusual prooedare. In my 
Uiew, therefore, this matter should be 
pent back to the Sub-Divisional Offi- 
ner so that he should, if after consider¬ 
ation he still thinks fit so to do, direct 
the police to put forward a supple¬ 
mentary charge-sheet embodying the 
names of the applicants and such 
other persons as he'thinks fit should 
be brought before him. 

Adami, J. —I agree. 
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Das and Adami, JJ. 

Roshan Lo.1 Marwari and others — 
Appellants. 

V, 

Firm of Bridhi Chan Sri Lal— 

Respondents. 

A.O. O. No. 1-27 of 1923, Decided 
on 16-4-19H, against an order of Sub. 
Judge of Dhanbad, D/-28th April 1923. 

# (a) Civil P. C.. O. 9, R. tS^Order rfis- 
application to set aside a-vard with the 
intervention of the Court passed in default of 
defendant is not appealable — C.P. C. S. 104 (/). 

Where an award was given by arbitrators 
with the in^erveation of the Oourt and 
the defendants after filiog objections were 
absent on an adjourned date and the Court 
paised the decree in the terma of the award 
and dismissed the applioation under O. 9 R. 13 
to set aside the award. 

Held’, no appeallay against the order and 
that S. 104 (f) did not apply as the arbitration 
was with the intetveation of the Court. 

IP 604, C 2] 

^ (b) Civil P. C., O. 9 R. Appeal lies 
only where decree is appealable. 

An appeal against an order refusing to set 
aside ez parte decree lies only where the 
decree is appealable and where the decree is 
passed ex parte. (P 604, O 1] 

(c) Civil P. C,i Sch. II para 15 (/)— 
Absence of defendant does not make decree an 
AX parte decree. 

Where defendants were not present to 
proseouta their application to set aside their 
award the decree passed against them is not an 
ea parte decree but their application is only 
dismissed for default. IP 604, C 2] 

A. B. Mukerjee and B. B. Mukerjee — 
for Appellants. 

N, M. Mullick and S. N'. Bose —for 
Respondents. 

Dae, J.— In my opinion, there is no 
right of appeal in this Court. The 
matters in dispute between the par¬ 
ties were referred to the arbitration 
of certain persons by the order of the 
Court, dated the 30th March 1922, 
and, on the 12th July 1922, the arbi¬ 
trators filed their award. Under the 
Limitation Act, the parties had tea 
daps* time to apply to set aside the 


award. On the 24th July 1;'22, the 
Defendants filed their objections and 
applied for time for summoning their 
witnesses. The application was re¬ 
fused, and, the Defendants withdraw¬ 
ing from the contest, the Court 
proceeded to pronounce judgment 
according to the award, and, upon 
the judgment so pronounced, a decree 
followed in accordance with law. The 
Defendants moved this Court against 
the order of the C )urt declining to 
give them time, and this Court, in the 
exercise of its power of superinten¬ 
dence, remitted the case to the Sub¬ 
ordinate Judge with direction that 
the Subordinate Judge should give an 
opportunity to the Defendants to 
establish their case as against the 
award. The matter then went back 
to the Subordinate Judge for a fresh 
enquiry into the grievances of the 
Defendants, and the Court fixed the 
20th February for the disposal of the 
matter. On the 20th February, the 
Defendants applied for adjournment, 
and the Court adjourned the hearing 
to the 14th March. There were two 
further adjournments at the instance 
of the Defendants, and the case was 
finally fixed for the 19th of April. 
On that day, the Defendants were 
absent, and the Court proceeded to 
pass a decree in terras of the award. 
The Defendants then applied for 
setting aside the decree under the 
psovision of Or. 9, R. 13 of the 
Code. The learned Subordinate Judge 
thought that the application was not 
maintainable, and, in that view, 
dismissed the application on the 28th 
April 1923. It is against the order of 
the 28th April that the present appeal 
has been brought. 

Now, the first question is, is there 
a right of appeal ? The learned Vakil 
for the Appellants has referred us to 
the provisions of S. 104 (/) and Or. 43, 
R, 1 (rf) of the Code. S. 104 i/) pro¬ 
vides that an appeal shall lie from an 
order filing or refusing to file an 
award in an arbitration without the 
intervention of the Court. Here the 
arbitration was with the intervention 
of the Court. That section has clearly 
no applioation to this case. Or. 43, 
R. 1 (d) gives a right of appeal to a 
party from an order under Or. 9, R. 13 
rejeoting an application (in a case 
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open to appeal) for an order to set 
aside a decree passed ex parte. Here 
an order has been passed under Or. 9, 
R. 13 rejecting an application from 
an order to set aside a decree. Two 
questions, however, arise first, was 
the case open to appeal? and, second¬ 
ly, was the decree passed ex parte 
lit is clear, to my mind, that an order 
[under Or. 9, R. 13 is appealable 'only 
[where the decree sought to be set 
[aside is appealable and is regarded 
las having been passed ex parte. In 
my opinion, neither of these condi¬ 
tions is satisfied in the present case, 
and it must follow that the appeal is 
wholly incompetent, 

I will first deal with the question 
whether the decree passed by the 
Subordinate Judge in terms of the 
award was appealable. In ray opinion 
it is only necessary to refer to the 
provision of para. 16 (2) of the 

second schedule of the Code to 
hold that, where the decree is in 
terms of the award, no appeal lies. 
It is true that there is a right of 
appeal where the decree is in ezcess 
of or not in accordance with award ; 
but here the decree is in terms of the 
award. By the express provision of 
the statute, this was not a case which 
was open to appeal. That being so, 
the order passed by the Court on the 
application of the Appellants to have 
the decree upon the award set aside 
is not appealable. 

The second point is equally clear. 
It is asserted by the Appellants that 
as they had no opportunity to place 
their case before the Court the decree 
must be regarded as ex parte ; but it 
is nothing of the sort. An eX'parte 
decree is a decree passed by the Court 
in the absence of the Defendants 
where the Plaintiff has proved his 
case : but here the presence of the 
parties was not necessary to erable 
the Court to pronounce judgment 
according to the award. A party 
may indeed apply to have the award 
set aside no one of the grounds men¬ 
tioned in para. 15 (1); but where 
no such application is made, and 
where the Court does not remit the 
award to the reconsideration of the 
arbitrators, there is no option in the 
Court but ‘‘to pronounce judgment 
according to the award. ’ The Defen¬ 


dants indeed presented an application 
for setting aside the award, but they 
were not present to prosecute their 
application, and the Coart dismissed 
their application for default. Their 
application having been dismissed, 
the Court was bound to pronounce 
judgment according to the award. 
What happened was, not that an 
ex parte decree was passed against 
them, but that their application was 
dismissed for default. 

For all these reasons I am of 
opinion that no appeal lies, and 
I must dismiss this appeal with costs. 

Adami, J. —I agree. 

Appeal dismissed. 
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Das and Ross, JJ. 

Binode Behari Bose and others — 
Plaintiffs—Appellants. 

V. 

Tokhi Singh and another —Defend¬ 
ants—Respondents. 

S. A. Ko. 1545 of 1921, Decided on 
14-11-23, -from an appeal against 

a decision of D. J. Gaya, D/- 30-8-21. 

Bengal Tenancy Act, 8, 70—~Ci\il Court 
cannot override final order by Rev, Court under, 
S. 10—Final order is enforceable as a decree. 

What ii a final order must be determined on 
the reading of the order aa a whole. Where the 
Tbakmina paper! were conaidered by the aei- 
tlemeot officer and the crop waa divided be- 
twee'i the landlord and the tenant and It waa 
ordered that on the refusal by the landlord to 
accept the share the money realised by sale 
thereof was to be deposited in the treasury. 

Held', that the money belonged to the land¬ 
lord without any further action on bis part as 
that was a final crder and therefore the Oivil 
Court had DO jurisiiction to award anything 
on a claim for rent for certain years where the 
matter was decided under S 70. {P 604 0 2] 

N. C, Sinha —for Appellants. 

S. N, Ray—for Respondents. 

Ross, J.—The only question in this 
appeal is as to the claim for rent of 
1325 and 1326. The Courts below held 
that no award could be made by the 
Civil Court in respect of these years 
inarauch as the matter had been 
decided by the Revenue Court under 
S. 70 of the Bengal Tenancy Act. 

The contention on behalf of the 
landlords whe are the Appellants is 
that there is no final order enforceable 
as a decree passed by the Revenue 
Court. The orders are in the follow¬ 
ing terms and in each case the final 
order consists of two parts. As re- 
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gards the year 1325 the order is as 
follows : “ 28 February 1918, Parties 
heard« The khesrn seems fair and is 
accepted. The landlord’s share if not 
accepted may be sold and proceeds 

deposited in the treasury ”. 

** 16th March 1918. Sale proceeds 
deposited into the treasury by chalan 
No. 75. dated the 15th March 1918. 
Case disposed of." In the case of the 
year 1326 the order is as follows:— 
‘ 20th January 1919. Khesra exa¬ 
mined. There is no objection before 
me by any party .... I approve 
the khesra'* *' The landlords have 
refused to accept the hakmi share of 
the crops. The same will be sold and 
the sale 'proceeds will be deposited in 
the treasury to their credit. Issue 
orders to the Sarpanch accordingly." 
“ 3rd February 1919. Sale proceeds 
Rs. 140-0-3 credited into treasury by 
chalan No. 15, dated 27th January 
1919. Case disposed of." With re¬ 
gard to the second order, that is for 
the year 1326, the learned vakil for 
the Appellants concedes that that is 
a final order enforceable as a decree, 
but he contends that the order dealing 
with the year 1325 is not a final order 
or one enforceable as a decree, because 
there is no direction that the money is 
to be paid to the credit of the landlords. 
The order must be read as a whole 
and it comes to this. The takhmina 
papers were considered by the Sub- 
Divisional Officer and the division 
was approved. That means ‘that the 
crop was divided between the two 
parties, landlord and tenant. With 
regard to the landlord’s share a fur¬ 
ther direction was given that if he did 
not accept it then it should be sold 
and the money deposited in the trea¬ 
sury. The money that was deposited 
was the sale proceeds of the landlord’s 
share and consequently it was his 
money and no further direction in my 
opinion was necessary and the land¬ 
lord would be entitled on that order to 
withdraw the money. That is clearly 
a final order enforceable as a decree 
and the provisions of S. 70 of the Act 
have been fully complied with. I 
would therefore dismiss this appeal 
but without costs. The cross appeal 
is not pressed and is dismissed. 

Daf, J.—I agree. 

Appeal disniiasecL 
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Das and‘ Ross, JJ. 

Partnh Na)ain Sijigh anti others — 
Plaintiffs—Appellants. 

V. 

Sathaji Singh and other?: —Defend¬ 
ants—Respondents. 

Appeals from appellate decrees Noe. 
883 and 884 of 1922, Decided on 27th 
March 1924 against a decision of Sub. 
Judge of (xaya, D/ 29th July 192?. 

Bengal Tenancy Ac',Sa. SO a'ld lO—Lamili.rtl 
in boujid to provide tenints toith means tu 
cultivate. 

The landlord teing not bound in the abso ice 
of contract cr custom to provide necosaary 
irrigating facilities to the teuants, the tenants 
cannot cla m Buspeosion of the Daud' rent for 
want of faedities. (P. 605, C. 2J 

S. M. Mullu'k and Rai (rufusaran 
Prasad —for Appellants. 

Bimala Churan SiaKa —for Respon¬ 
dents. 

Das, J.—The only question raised 
in these appeals is whether the tenants 
are entitled to a suspension of the 
nagdi rent on the ground that the 
landlord did not provide the necessary 
irrigation facilities The tenants do 
not suggest that it was a condition of 
the tenancy that the landlord should 
provide those facilities; but it has 
been broadly argued before us that 
the obligation of the tenants to pay 
rent is dependent on the obligation of 
the landlord to construct and main¬ 
tain the irrigation works. In my 
opinion, there is no foundation for the 
argument in the Bengal Tenancy Act. 

I have no doubt whatever that in the 
absence of a contract or custom, there 
is no obligation on the part of the 
lendlord to provide the tenants with 
the means to cultivate their lands. It 
ir sufficient, for the purpose, to refer 
to the terms of S. 30 (c) and S. 76 of 
the Act. S. 30 (c) provides that the 
landlord is entitled to an enhance¬ 
ment of rent on the ground that the 
productive powers of the land held by 
the raiyat have been increased by an 

improvement " effected by, or at 
the expense of, the landlord during 
the currency of the present rent; and 
S, 76 defines the improvement’’ to 
include water channels and other 
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works for the storage, supply or dis¬ 
tribution of water for the purposes of 
agriculture. Under the general law, 
then, the landlord is entitled to en¬ 
hancement of rent if he provides 
irrigation facilities. Can it be argued 
that he is not entitled to any rent if 
he fails to maintain those water chan¬ 
nels ? 

It may of course have been a term 
of the original tenancy that the land¬ 
lord should provide irrigation facili¬ 
ties. But this is not the case of the 
tenants in their written statement, 
Bor has the learned Judge in the Court 
below investigated such a case. As 
I understand the judgment of the 
learned Judge, his view is that there 
is a customary obligation on the part 
of the landlord to construct and main¬ 
tain these water channels. The cus¬ 
tom, however, was not pleaded in the 
written statement, and it was not 
open to the learned Judge to investi¬ 
gate a case of custom in the appellate 
Court. I do not, however, desire to 
rest my decision on so narrow a 
ground, for T am satisfied that, on the 
facts found by the learned Judge, he 
should not have held that, in respect 
of the nagdi holdings, there was a 
customary obligation on the landlord 
to con.stract and maintain these water 
channels. The learned Judge has 
based his decision, first, on the entry 
in the record-of-rights, and secondly, 
on a passage in Mr. O’Malley’s volume 
on G-ya in the District Gazetteers* 
series. Now, in dealing with the 
entry in the record-of-rights, it is 
necessary to remember that the 
tenants have both nagdi and bhaoli 
holdings and that, whereas the area of 
the nagdi holdings is 3T acres the 
area of the bhaoli holdings is 12*34 
acres. Now, in regard to the argu¬ 
ment founded upon the entry in the 
record-of-rights, the learned Munsif 
said as follows :—“The khatian filed 
in the case, Ex. F, shows that the fact 
that the landlord is responsible for 
irrigation is noted as one of the inci¬ 
dents of the bhaoli holding and not of 
the nagdi holding.’* The learned 
Judge in the Court below, without 
making any attempt to meet the 
point made by the learned Munsif 
makes a sweeping assertion that *' the 
entry in the survey khatian (Ex. F) 
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shows that the expenses for irrigation 
and gillan-dazi should be born by the 
landlords,” In order to save a remand, 
I have myself examined the survey 
khatian, and it is perfectly clear that 
the entry recognizing the obligation 
of the landlord to provide irrigation 
facilities has reference to the bhaoli 
holdings and not to the nagdi hold¬ 
ings. The passage from the District 
Gazetteer quoted by the learned Judge 
undoubtedly supports his view ; but a 
careful reading of Chap. XI shows 
that tOe passage upon which the learn¬ 
ed Judge has relied has no reference 
to nagdi lands. Now it is well known 
that, though nagdi rents are payable 
in Gya, the general system of rent 
payment is that known as bhaoli. 
Mr. O’Malley points out that this sys¬ 
tem is a necessary result of the 
physical configuration of the country 
and is intimately connected with the 
system of iriigation in vogue. Now 
Gya owes not only its fertility but 
almost its very existence as an agri¬ 
cultural country to artificial irrigation 
which it is impossible for the tenants 
to undertak"). Now obviously there 
would be no inducement to the land¬ 
lord to undertake the construction and 
maintenance of the artificial irriga¬ 
tion if the tenant paid a fixed cash 
rent to the landlord. This is the 
origin of the system of rent payment 
prevalent in Gya, under which the 
landlord provides the irrigation facili¬ 
ties and receives a fixed share of the 
produce in return. But it is obvious 
that his obligation is in respect of 
bhaoli lands and not of nagdi lands. 
Mr. O’Malley makes this perfectly 
clear in the following passage:— 

“ Without pains and ahars the tenant 
in many parts would get no rice crops; 
and on the other hand, if he paid a 
fixed cash rent to his landlord, the 
latter would be in a position to spend 
the money in other ways and to neg¬ 
lect the duty of laying out channels 
and embankments and of keeping 
them in order. Custom has therefore 
decreed that these works shall be 
made and maintained by the landlord, 
each tenant paying the quota of the 
expense by giving a certain proportion 
of the harvest as rent.” 

In ray opinion the decision of the 
learned Judge on the question of the 
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nagdi rent cannot be supported; I 
would allow the appeals so far as this 
point is oonoerned, set aside the de^h 
sion of the learned judge in the Court 
below, and restore the decision of the 
Court of first instance. His decision 
on the question of bhaoli rent must 
howerer be affirmed. 

The appellants are entitled to their 
costs proportionate to their success 
both in this Court and >in the Court 
below. 

Ross, J.—I agree that in this case 
it has not been shown that the tenants 
are entitled to remission of cash rents 
when the landlord fails to maintain 
the irrigation works. But I see no 
reason in principle why there should 
be an obligation to maintain these 
works in the case of bhaoli holdings 
and not in the case of nagdi holdings, 
although the inducement to do so in 
the former case is greater than in the 
latter. If the obligation was there 
originally and prevails by custom, it 
should affect both classes of lands 
equally. But there is no proof in this 
case that the obligation was there 
either from the inception of the 
tenancy or by custom in the case of 
magdi holdings. In the case of bhaoli 
holdings there is the evidence of the 
record of-rights. It is significant that 
the landlord does not deny his obliga¬ 
tion to maintain irrigation works, but 
adduced evidence to prove that that 
obligation had been fulfilled. This 
evidence has been disbelieved. This 
fact, however, does not relieve the 
defence from proving that in case of 
nagdi holdings the obligation was 
thsre. This has not been done. I 
therefore agree to the order proposed. 

Aj,peals partly allowed 
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Das and Macpherson, JJ. 

Phulwati Kumari —Petitioner. 

r. 

Maharaj Kumar Roo Maheahwari 
Prasad Singh and others — Opposite 
Party. 

Re M. A. No. 244 of 1922, Decided 
on 30th July 1923. 


♦ ♦ Civil P. C., 0. SS R, 6—Mtre ignorance 
of the death for several monthe of the res^ 
pondent is not sufficient ground for setting 
aside abatement.—C. P. C., 0. S2 R. 9. 

Appellant must keep himself informed of 
any devolution of interest that may take 
place by reason of death of any of the respond¬ 
ents and it is LOt sufficient merely to lay that 
the appellant had no knowledge of tbe death 
of the respondent till many months after such 
death. The abatement of an appeal gives a 
very important right to the persons or the 
heirs against whom the appeal abates and it ii 
not wiihout sufficient reusoo that the Court 
should set aside an abatement. [P, (i07, 0. 2.] 

A. P. Upadhya —for Petitioner. 

Das, J .—This is an application for 
setting aside an abatement. It ap¬ 
pears that respondent No. 6 died some¬ 
time i August, 1922 and the applica¬ 
tion for setting aside i i atement was 
not made till 1-3-1923. The peti¬ 
tioner states that she had no knowledge 
of the death of the respondent till the 
20th December, 1922, that is to say, 
till the notices of the appeal were 
issued on the respondent and the peon 
went out to serve the notices. 

Under a very loose practice which 
has grown up in this Court no care 
whatever is taken to specify the 
grounds on which an application for 
setting aside an abatement is made. 
The Code makes it obligatory on an 
appellant to keep himself informed of 
any devolution of interest that may 
take place by reason of the death of 
any of the respondents, and it is, in 
my opinion, not sufficient merely to 
say that the applicant had no know¬ 
ledge of the death of the respondent 
till many months after such death. 
It must be remembered that the abate¬ 
ment of an appeal gives a very im¬ 
portant right to the pers( n or his 
heirs against whom the appeal 
abates and it is not without suffi¬ 
cient reason that the Court should 
set aside an abatement. So far 
as I am concerned, I shall require 
very strong grounds to induce me to 
set aside an abatement and shall pay 
not the slighest attention to a mere 
assertion that tha applicant had no 
knowledge of the death of the res¬ 
pondent unless some reasons are as¬ 
signed why the applicant did not keep 
himself informed of the death of the 
respondent. 

So far as this applioation is concer¬ 
ned, it is not opposed and it appears 
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that the applicant is a pardanasUin 
lady. We allow the application and 
set aside the abatement in this 
case, but we must make it perfectly 
clear to the profession that we shall 
not entertain any application for set* 
ting a'^icle an abatement unless good 
grounds are shown in support of such 
an application. 

Macpherson, J.—I agree. 

Anplication allowed. 
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Dawson Miller, C. J. and; 

Foster, J* 

Nitai Duii—Appellant. 

Secretary of 5'^aie—Respondent. 

F. A. No. 30 of 1921, Decided on 
20th December 19?3 from a decision of 
D. J. of of Manbhum, D/- 13th 

November 1920. 

(o) Land Acquisition Act, S. 9~-Aeceptance 
of notice by one of many hrothere does not imply 
authority to accept. 

The mere fact that one of the three brothers 
acceptB’a notice under 8. 9 on behalf of one 
or other of the brothers does not raise any 
presumption that be bad any authority to do so. 
Anv such authority must be proved on evi* 
d«ice. tP. 609, C. 21 

(b) Land Acquisition Act (/ of 1894), S. 
Sd^District Judge*8 order rejecting revision 
from C'ollictcr's award is appealable. 

Order of the District Judge rejecting an ap¬ 
plication for revision of the Collector's award 
has tbe effect of conhrming the collector's 
aveard and is therefore appealable.lP. 610, 0. 2] 

Abani Bhushan Mukerji and S. C. 
Mazumdar —for Appellant. 

Lachmi Narain Sinhu, Oovernment 
Pleader —for Respondent. 

D. Miller, C. J.—The appellant in 
this case is Nitai Dutt, one of three 
brothers who were the tenants of a 
house and ^ome land in the town 
of Jharia in district Manbhum. The 
house and land were taken over by 
the Collector on behalf of the Govern¬ 
ment under the provisions of the 
Land Acquisition Act, 1894. Under 
S. 9 of the Act notices were ordered to 
issue upon Nitai Dutt and his two 
brothers Brojo Dutt and Bhusan Dutt 
who were presumably members of a 
joint family occupying the house or a 
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portion of the hou^e and land in 
question. What happened when the 
notices were issued appears from the 
proceedings on page 3 of the paper 
book which states that notices issued 
to Brojo Dutt, Nitai Dutt and Bhusan 
Dutt were accepted by Bhusan Dutt 
for himself and for Brojo Dutt and 
Nitai Dutt. In due course proceedings 
took place under S. 11 of the Act 
when some of the parties appeared 
and put forward objections and those 
objections were heard and disposed of. 
Before that it further appears that 
Bhusan Dutt appeared before the 
Collector on the 21st October and 
obtained time purporting to act on 
behalf of himself and his two brothers, 
including the appellant. Time was 
allowed, the proceedings were put off 
until the 27th October and on the 
latter date there was a further adjourn¬ 
ment at the instance of Bhusan Dutt 
until the 13fch November. No further 
action appears to have been taken by 
any party and on the 18th December 
the proceedings, under S. 11 of the 
Act, were concluded and an award 
was made by the Collector. The total 
amount awarded in respect of tbe 
land was Rs, 3,300 and some odd annas. 
The p) oportion of that sum awarded 
to Brojo Dutt, Nitai Dutt and Bhusan 
Dutt was Rs. 900. On the 17th Janu¬ 
ary following the appellant presented 
a petition claiming a reference to the 
Court under the provisions of Part III 
of the Act and in that petition he 
gave as his reasons for wishing to 
have the matter referred to the Judge 
and the award re-opened first of all 
that the land belonged to him alone, 
that the compensation which had 
been awarded for the house was very 
small and that according to the 
market rate obtaining at Jharia the 
compensation for the acquired land 
was not less than Rs. 7,000 and also 
gave further reasons which need not 
be gone into. In the same petition he 
stated that he had received no notice 
as required unier S. 9 of the Act. The 
reason for stating that he had no 
notice was no doubt because of the 
provisions of S. 25 of the Act which 
section is a part of Part III of the 
Act which refers to procedure in cases 
of reference to a Judge. That section 
provides for three classes ^ of cases. 
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The first clause of the section refers 
to the case where the applicant has 
made a claim for compensation pur¬ 
suant to a notice given under S. 9. In 
that case the amount awarded to him 
by the Court, that is to say by the 
Judge to whom the reference is made, 
shall not exceed the amount so claim¬ 
ed, and at the same time, it shall not 
be loss than the amount awarded by 
the Collector under S. 11. The appel¬ 
lant contends that he did not come 
within that clause of the section as 
having had no notice he made no 
claim at all under the provisions of 
S. 11. The second clause provides for 
the case where the applicant has re¬ 
fused to make such a claim or lias 
omitted, without sutficient reason, to 
make >uch a claim. In such a case 
the amount awarded by the Court 
shall, in no case exceed the amount 
awarded by the Collector. ft fol¬ 
lows, therefore that if without any 
sufficient reiso'. he has refused to 
take action before trm Collector 
when tho award is made he cannot 
afterwards ask the Court, to which 
the matter may ba referred, to award 
him more than the Collector has 
already done. The third case is under 
clause 3 and that relates to oases when 
the applicant has omitted, for a sutfi- 
oient reason, to make such a claim. 
In such a case the amount awarded to 
him by the Court shall not be less 
than, and may exceed, the amount 
awarded by the Collector. The appel¬ 
lant’s contention is that he comes 
within clause 3. He did omit to make 
a claim before the Collector under S. 
11 but he contends that there was 
sutficient reason for so doing, that 
reason being, as stated in his petition, 
that he received no notice as provided 
under S. 9 and if he can make out such 
a case it seems to me quite clear that 
he is entitled to come within S. iS, 
clause 3, and ask the Court to recon¬ 
sider the question upon the grounds 
stated in his petition for reference. 

When the matter came before the 
Judge he considered that there was no 
allegation in the petition for refer¬ 
ence, that the petitioner was not 
served with notice and was therefore 
incapable of filing a claim. On look¬ 
ing to the notice of reference, to 
which I hare already referred, it ap- 
1924 P/77 


pears quite clear that the learned 
Judge was in error in stating that 
there was no allegation in the peti¬ 
tion, that the p. titioner was not 
served. On the contrary the petition 
begins by submitting that the peti¬ 
tioner has received no notice as to the 
area of the land wlii(*h was acquired 
on the 18th Dece.uh-r. 1918, but he 
states that after tho ac<iuisitlou of tho 
land a notice was i-^sued in his iiAmo 
and in the nani'^s or rw'c) o'^iicr pi^sons 
to the otfect that tho sum o Ms. 9'li) 
would he p.iil to them as oompcr''-i- 
tion. i'hc learned Judgo, win- , ihe 
matter oauio before li'm. roi'u v d to 
grant the petitioner tim • i o produce 
certain documents to piovo Uio rate 
for the land whi<‘h n.o had ass.-rfed 
and tho reason upparuitly why fiC 
did so was ttvit tlie peiitioner !iad 
made no attempt lo meet by evidence 
the preliminary objection taken by 
the CTOvernment Pleader that he had 
preferred no cUim at all under S. 9 
of the Act in pursiijince of notice 
under that section. The V^uki! for 
the objector had stated that Ids client 
was not served with notice but no 
evidence was taken before the learned 
Judge upon this question and the 
learned .ludgo said : 

“ The presumption ie that notices vere duly 
served and tnc reference contains a atateraent 
to that effect. It was for the t.bj'ctor to re- 
bjtihat pronimpii.^n anlth' allejation was 
evidently on y an after thought.” 

In ray opinion no such presumption 
as that which the learned -Judge relied 
upon arises in this case for the simple 
reason that wo know what the actual 
facts were. Those facts are stated in 
the reference itself from which it ap¬ 
pears, as already stated, that the 
notice issued upon Nitai Dutt was 
not served upon him but was served 
upon his brother who apparently 
accep'ted it on his behalf. The mere 
fact that ono of the three brothers 
accepts a notice on benalf of one or 
other of the brothers does, not in my 
opinion, raise any presumption that he 
had any authority to do so. Under 
S. 9 of the Act it is provided in terms 
that in addition to a general notice 
the Collector shall also serve notice 
on the oocupier, if any, and on all 
such persons known or believed to be 
interested therein or to be entitled to 
act for persons so interested. By S. 3 
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of the Act, clause (6), the expression 
Persons interested ” includes all 
persons claiming an interest in com¬ 
pensation to be made on account of 
the acquisition of the land under the 
Act. It was, therefore, incumbent 
upon the Collector to serve a notice 
upon each of the persons interested as 
defined in that section and it was not 
sufficient for him to serve a notice 
merely upon one of three brothers 
each of whom was equally interested 
under the Act. Nor can it be suggest¬ 
ed that Bhusan Dutt was a person 
entitled to act for the appellant be¬ 
cause, under S. 3, clause (g)^ the per¬ 
sons entitled to act are there set out 
and they comprise only trustees, a 
married woman in certain cases and 
the guardians of minors or the com¬ 
mittees or managers of lunatics. It 
cannot, therefore, be said that Bhusan 
Dutt in this case was a person autho¬ 
rised to act on behalf of his brother. 
It may turn out when the facts are 
actually known that the appellant 
was well aware that the notice had 
been issued upon him and did in fact 
authorize his brother to act on his 
behalf but in the absence of any 
express evidence to that effect we can 
only speculate as to what the real 
truth was. We do not know in the 
least what the relationship between 
these brothers was, or whether when 
Bhusan Dutt acted on behalf of his 
brother he was doing so bona fide or 
with some other motive. At any rate 
there is no evidence before the Court 
at all from which it can come to any 
satisfactory conclusion upon this 
matter and it seems to me that the 
case will have to go back to the Judge 
for him to determine under S. 25, 
clause (3), whether, in the circumstan¬ 
ces to be ascertained by evidence, the 
appellant has omitted for a sufficient 
reason to make a claim under S. 11 of 
the Act. 

i,,I ought to state ihat a preliminary 
point was taken on behalf of the 
respondent to the effect that no appeal 

lay from the decision of the Judge in 
this case and in support of that con¬ 
tention he relied upon S. 54 of the 
Act which provides that subject to the 
provisions of the Civil Procedure 
Code, applicable to appeals from ori- 
inal decrees, an appeal shall lie to 


the High Court from the award or any 
part of the award in any proceedings 
under this Act. The Court there 
referred to is the Court of the District 
Judge to whom the matter was refer¬ 
red and the argument is that in the 
present case the petitioner’s applica¬ 
tion for revision having been rejected 
there was in fact no award of the 
Court in any proceedings under the 
Act and that, therefore, there was no 
appeal permissible within the provi¬ 
sions of S. 54. This argument, in my 
opinion, cannot be sustained. What 
in fact happened was that the award 
made by the Collector was affirmed by 
the District Judge when the reference 
to him took place. The result of dis¬ 
missing the claim referred had the 
effect of confirming the Collectors 
award and whether the award was 
varied or whether it was confirmed 
there is, in my opinion, in either ca|6> 
an appeal permissible under S. 54. 
Moreover it appears from the decree 
drawn up in pursuance of the Judges 
decision that the order was that the 
reference be dismissed and the Collec¬ 
tor’s award be upheld. In my opinion 
there is no substance in the prelimi¬ 


nary objection. 

The result is that this matter must 
go back to the learned Judge to deter¬ 
mine upon evidence whether or not 
the appellant was actually served, or, 
if in fact he was not served, whether 
he afterwards authorized his brother 
to appear and act on his behalf. I 
think that the Judge should have evi¬ 
dence, if possible, from the serving 
peon. It may be that the service in 
the circumstances was perfectly re¬ 
gular because if the appellant could 
not be found then it was permissible 
for the peon to serve another member 
of the family instead of the appellant 
himself. I also think that the learned 
Judge should insist upon having before 
him both the appellant himself and to 
give his version and Bhusan Dutt who 
certainly purported to act on behalf of 
his brother, and if he had no authority 
in fact to act on behalf of his brother. 


then some explanation would certain¬ 
ly be required from that witness. I 
think the appellant is entitled to a 
rflfnnd of t.hft Omirt-fee. Let S certifi¬ 


cate issue to that effect. The case 
was not tried by the learned Judg® 
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It was dismissed upon a preliminary 
point whioh has turned out to be 
without substance. I think that the 
general costs of this appeal should 
abide the final result of the reference 
before the learned Judge, 

Foster, J.—I agree. 

Case remanded. 
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Dawson Miller, C. J. and Kul- 
WANT Sahay, j. 

Ram Narayan Das —Plaintiff —Ap¬ 
pellant. 

T. 

Mahant Copal Das — Defendant— 
Respondent. 

S. A. No. 1457 of 1921, Decided on 
28th July 1923, against a decision of 
the District Judge, Darbhanga D/- 5th 
July 1921. 

^ Hindu Law — Religious endowment — 
Uahant has right to mortgage or sell for Sradh 
of the deceased Mahant, if otherwise there are 
no funds' available. 

The Manager of an endowed property has 
the authority to alienate or mortgage the en¬ 
dowed property if an occasion should arise 
when it becomes necessary in the inter st of 
the endowment to do so. If it is neceisary to 
perform the Sradh of a deceased Mahant and 
there is absolutely no money for the purpose, 
the manager for the time being has authority 
to charge or sell a sufficient portion of the 
endowed property for that purpose. If, how¬ 
ever, he has, as part of the income of the 
endowment, a fund sufficient to carry out the 
Sradha then he has no authority to mortgage 
the capital of which he is the trustee. The 
creditor must satisfy himself that there was no 
fund available in such a case, for the purpose 
of performing the Sradha or satisfying the ne¬ 
cessity that had arisen, (P. 612, G. 2] 

L. N. Singh for L. K. Jha —for Ap¬ 
pellant. 

8, M. uullick and D, N Sarkar — 

for Respondent. 

Dawson Miller, C. J,—This is an 

appeal on behalf of the plaintiff 
against a decision of the District 
Judge of Darbhanga reversing a 
decision of the Additional Subordinate 
Judge. 

The plaintiff, who is the Mahant 
of the Gothauli Math, instituted the 
present suit against the defendant, 
who is the Mahant of the Dharam- 
pur Asthal, claiming to enforce a 


mortgage-bond executed in favour of 
the plaintiff by the defendant's prede¬ 
cessor Ajodhya Das to secure a loan 
of Rb. 1,500 together with interest ad¬ 
vanced by the plaintiff to Ajodhya 
Das, the previous Mahant of tho 
Dharampur Asthal. 

Various defences were set up by the 
defendant, the main defence being 
that there was no necessity to borrow 
the money for the purpose for which 
it was borrowed. The defendants case 
was that there was all along a suffi¬ 
cient fund in the hands of his’prede- 
cessor to perform the Sradh of Basdeo 
Das, the predecessor of Ajodhya Das, 
for which purpose the money was 
borrowed. 

The learned Subordinate Judge be¬ 
fore whom the case came for trial 
having arrived at the conclusion that 
the performance of the Sradh cere¬ 
mony was a necessity for which it 
was permissible for the Mahant of a 
Math to utilise the endowed funds, 
also considered that he might, for the 
same purpose, alienate or mortgage 
the immoveable property in order to 
put himself in funds for that purpose. 
It appears that the plaintiff, shortly 
aher the death of Basdeo, who died in 
the year 1316 Fasli, advanced to his 
successor Ajodhya Das a sum of Rs. 
1,500: He was informed that the 
money was needed by Ajodhya for 
the purpose of performing the Sradh 
of his predecessor Basdeo. There is 
no evidence to show that any en¬ 
quiries were made as to the financial 
position of Ajodhya from the income 
at his disposal at that time. Ajodhya 
died within about a couple of months 
of Basdeo after the Sradh of the latter 
had been performed and he was suc¬ 
ceeded by the defendant Gopal Das as 
the Mahant of the Math. 

When the case came on appeal, as 
it did, to the District Judge it was con¬ 
tended on behalf of the defendant 
that, although it might be permissible 

in certain cases where 
tual necessity fora Mahant of a Math 
te borrow money in order to perform 
the Sradh of his predecessor, still it 
must be shown in such a case, if it 
were claimed to charge the endowed 
properties with the re-payment of the 
loan that there was not merely an 
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occasion which could be regarded as 
creating a necessity for borrowing 
money but also that there was in fact 
no sutficient money at hand to per¬ 
form the ceremony for which the 
money was boiTOwed. The . learned 
District Judge considered the case 
from this point of view. It was shown 
by the evidence as he found that a 
sum of Rs. 4,000 or thereabouts was 
spent by Ajodbya in performing the 
Siadh ceremony. The money borrowed 
from the plaintitf was Rs. 1,500 and it 
appeared that a further sura amount¬ 
ing to Rs. 700 was liorrowed at the 
same time from other sources sc that 
altogether a sum of Rs. 2.200 was 
borrowed for the purpose of perform¬ 
ing the Sradh ceremony. But as Rs. 
4,000 altogether were spent, this show¬ 
ed that Ajodbya at that time had in 
hand a fund of about Rs. 1,800 over 
and above the sum which he in fact 
borrowed. The learned Judge came to 
the conclusion that Rs. 4,000 was over 
lavish an expenditure in the circum¬ 
stances in connection with the Sradh 
ceremony. He considered that Ajo- 
dhya had no right to raise money by 
mortgaging the endowed property in 
order to spend it lavishly on the Sradh 
and thereby endanger the future 
management of the math and he was 
of opinion that the mortgage was not 
within the competence of Ajodbya and 
as such was not binding upon the en¬ 
dowed property. The learned Subor¬ 
dinate Judge bad not considered this 
aspect of the case but it was undoubt¬ 
edly open to the District Judge to re¬ 
gard it from that point of view. He 
said that the Sradh might be perform¬ 
ed either on a small or on a lavish 
scale and it is expected that, every one 
must cut his coat according to the 
cloth and he accordingly held that the 
mortgage was not binding upon the 
defendant and as such could not be 
enforced. From that decision the 
plaintiff has appealed and he has con¬ 
tended before us that be was not bound 
in such a case to ascertain whether or 
not there was a real necessity for 
borrowing the money. If in fact the 
money was lent for what may be re¬ 
garded as a necessary purpose, that 
was all that he was concerned with, 
and that he was ^entitled not only to 
lend money oh such an occasion but 


was also entitled to obtain the secu¬ 
rity of the endowed property to secure 
him for the repayment of the money 
lent. In my opinion the learned Dis¬ 
trict Judge’s view of the matter was 
the right view. The manager of an en¬ 
dowed property such as this no doubt 
has authority to alienate or to mort¬ 
gage the endowed property if an oc¬ 
casion should arise when it becomes 
necessary in the interests of the en¬ 
dowment to do so. If it is necessary 
to perform Sradh cf a deceased Ma- 
hant and there is absolutely no 
money for that purpose, I think that 
the manager for the time being has 
authority to charge or sell a sufficient 
portion of the endowed property for 
that purpose. If, however, he has, as 
part of the income of the endowment, 
a fund sufficient to carry out the 
Sradh then, clearly, he has no autho¬ 
rity to mortgage the capital of which 
he is the trustee. Whether he has a 
sufficient fund or not is purely a ques¬ 
tion of fact. The learned District 
Judge in this case arrived at the con¬ 
clusion that a sura of Rs. 1,500 would 
be sufficient for that purpose. It was 
shown from the evidence that there 
was a sum of Rs. 1,500 and more at 
the disposal of Ajodhya at the time 
when the money was borrowed and, in 
these circumstances, he considered 
that Ajodhya had no authority to 
mortgage the endowed property. I 
also agree with the learned District 
Judge in arriving at the conclusion 
that it lay upon the plaintiff, before 
advancing the money, to satisfy him¬ 
self that there was no fund available 
for the purpose of performing the 
Sradh. It does not appear that any 
enquiries were made and, therefore, it 
cannot be said that the plaintiff in 
this matter acted in a bona fide man¬ 
ner which would entitle him, even if 
there was the actual necessity, never¬ 
theless to obtain the security of the 
immoveible property. 

The only other question which was 
raised in this appeal was whether the 
property was the property of the 
Math or whether it w^as the personal 
property of the Mahant which des¬ 
cended from Basdeo to Ajodhya and 
then from Ajodhya to the defendant 
Gopal. The learned District Judge in 
the course of his judgment says: 
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“It is the case of both parties that 
the mortgaged property is the pro¬ 
perty of the Math and not the per¬ 
sonal property either of the defendant 
or of Ajodhya. 

If that is accurately describing the 
state of affairs, there is an end of the 
matter. The learned Vakil for the 
appellant contends, however, that the 
learned Judge was not accurate in 
saying that it was the case of both 
parties that the mortgaged property 
was math property. It is, therefore, 
necessary to look back and see how 
the claim was laid. The plaintiff sued 
the defendant as the legal htir of 
Mahant Ajodhya. So far as the 
plaint is concerned, the matter is, 
therefore, left open. In the defence 
the property is treated throughout as 
being the property of the math and 
part of the endowment and in fact it 
is contended that this property was 
not liable to be charged at the time 
when the money was advanced. In 
the issues framed there is no issue at 
all as to whether the property was 
that of the math or the personal pro¬ 
perty of the Mahant, although a 
question was raised as -to whether the 
money lent was the personal property 
of the lender or part of the trust pro¬ 
perty of the Grothauli Asthal of which 
he was the manager, but the third 
issue in the suit seems to me to put 
the matter beyond any doubt because, 
bearing to mind tnat there was no 
issue as to whether this was the per¬ 
sonal property of the defendant or the 
property of the endowment which he 
represented, the third and last issue is 
whether Ajodhya Das had any right to 
mortgage the property of the Dharam- 
pur Asthal. It was, therefore, 
apparently agreed on all sides that the 
property in suit was in fact the 
property of the Dhararapur A^.thal. 
On turning to the decision of the 
learned Subordinate Judge again there 
is no discussion anywhere as to whe¬ 
ther the property was that of the de 
fendant or part of the endowment, and 
the only passage in his judgment 
which would afford any sort of sup¬ 
port to the appellant’s contention is a 
passage in which the Subordinate 
Judge points out that certain docu¬ 
ments, namely the survey khewat and 
Register D, show that the mortgaged 


property was recorded in the name of 
Basdoo in the one case and in the 
name of the defendant in the other, 
and not in the name of the idol. It is 
inerely a remark apparently made in 
passing and nothing turns upon it, 
and then, when wo come to the judg¬ 
ment of the Di-trict Judge, it is dis¬ 
tinctly staled that it is the case of both 
parties that the mortgaged property 
is the property of the finith and not 
the personal property either of the 
defendant or of Ajodhy;;. Further, 
Mr. Sarcar who appeared in the lower 
Court as a Vakil on behalf of tho de¬ 
fendant informs us that the learned 
District Judge was right and that the 
case was conducted upon those lines. 
In these circumstances, it seems to me 
that it is not open to the appellant 
now to ask us to send this case back 
for a finding upon a point on which 
there was no dispute. In my opiniou 
this appeal fails and must bo dismiss¬ 
ed with costs. 

Kulwant Sahay, J.—I agree. 

Appeal rejecte<i. 
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Jhapsi Kundu and others —Respon- 
ents. 


L. P.A. Mo. 33 of 1923, Decided on 
14th November 1923, from the deci¬ 
sion of D. J. Patna. 


4c * 1(1) Civil P. C., 0. 2 , R. •4--Jsue an to 
parnmou’it title of ficrso'iv other than mort¬ 
gagees maij bi raisei and tried in a redemption 
suit^ 


Although it is, as a general rale, desifable in 
ortgagB suits lo exclude u\l issues between 
10 parties except tbo^o immediately cor^ern^ 
I Wituthe mortgage suit ixsc^lf, tho 
ay in certain cases allow other issues to be 
jtermiQod in suca a suit even if they uf 
jpend u;;on separate causes of action a 
ourt raav in pi oper oases grant leave for tnat 
t be done. Where the difeudaots a 

uramoUQt title are in posseBsion 
ereafter, if tbeir differences are nok eettled 
r the mortgage suit, to reaiat t^.e possession 
Usuceiaful plaintiff in a mortgage suit, it 
ould in many cases be very converueat to 
[low tho issues of their title to be deiermin- 
i in^the mortgage suit ao that after detecmi- 
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oaiion of those issues the plaintiff will kaow 
whether he may or may not get an-undisturbed 
possession of the property instead of having to 
bring a separate suit later on. (P* 615, C. 1 dr 2] 

(M Civil P. C., 0,r. R.i— Leave of the 
Court maff not be express 

If the parties raise issues apart from the 
main cause of action and the Court acquiesces 
in that course and allows those issues to be 
tried it may well be said that the issues were 
raised with the leave of the Court thou gh no 
express application was made. [P. 615, O. 2] 

ic) Civil P. C., O. S4, R, I—Tenants from 
mortgagee can be added. 

Id a redemption suit alleged tenants from 
mortgagees may be added as parties and pos¬ 
session asked even as against them. [P.614,C.2] 

S. M. Mullick —for Appellant. 

L. N. Singh-^ior Respondents. 

Dawson Miller, C. J.—This is an 
appeal on behalf of the plaintiff under 
the Letters Patent from a.decision of 
Mr. Justice Roes over-ruling the deci¬ 
sion of the District Judge. 

The suit was instituted by the 
plaintiff to redeem a zarpeshgi mort¬ 
gage granted to the defendants 1 to 
9 in the suit in the year 1898. The 
facts which gave rise to the subject 
matter of the present appeal may be 
shortly stated. In mauza Kiritpur 
Yusufpur there was a separate patti 
consisting of a 2 annas 6 pies share. 
One third of this belonged to two per¬ 
sons named Ambica Singh and 
Jagdam Singh the remainder being 
held by other co-sharers with whom 
we are not concerned. In 1895 the 
two persons named granted a zarpesh¬ 
gi mortgage of their one third share 
to certain persons who are now re¬ 
presented by the defendants 1 to 9 and 
they entered into possession. The 
plaintiff subsequently purchased the 
whole proprietary interest in the 2 
annas 6 pies patti including the one 
third share the subject of the mort¬ 
gage. In 19X8 the plaintiff brought 
the present suit seeking to redeem the 
mortgage and obtain possession of 
the property unon paying the sum 
found due on taking an account. In 
addition to the zarpeshgidars certain 
other persons now the defendants 10 
to 14 were impleaded as defendants 
although no specific relief was claim¬ 
ed as against them. With regard to 
them it was alleged in the plaint that 
they had been recorded by the zar¬ 
peshgidars as tenants of certain lands 


in the direct possession of the zarpe- 
shgidais although in fact they had ac' 
quired no interest therein as tenants 
and that the entries so recorded were 
false. These defendants may be referred 
to as the tenant defendants. There was 
no particular reason why in a suit for 
redemption the Court should determine 
any issue relating to the status of the 
tenant defendants. Any right they 
might assert as tenants might pro¬ 
perly have been determined in a sub¬ 
sequent suit. On the other hand if 
they appeared and contested the alle¬ 
gations set out in the plaint, as in 
fact they did, and set up a paramount 
title and-if issues were framed with 
their concurrence'as in fact happened, 
I hardly think that they could after¬ 
wards object to this course if 
issues should be decided against them. 
The fifth issue framed was to this 
effect:— 

“Have the defeDdaots 12 to 16 “(now re¬ 
numbered the defendants 10 to 14) “any con¬ 
cern with the lands in suit and have they got 
any title to the same “ 

The Munsif before whom the case 
came for trial found in favour of the 
plaintiff’s claim for redemption and 
ordered the zarpeshgidar defendants to 
make over possession to the plaintiff 
of the mortgaged property free 
all incumbrances if within three 
months the entire mortgage 
should be paid. He also found 
regard to the fifth issue that tne 
tenant defendants had no rights in 
the lands claimed by them and he 
decided the issue against them.. 

The tenant defendants appealed to 
the District Judge who dismissed the 
appeal. He was of opinion that the 
tenant defendants were properly im¬ 
pleaded under the provisions of Order 
34 rule 1 of the Civil Procedure Code 
as persons having an interest or 
claiming to have an interest in the 
mortgaged security. He was further 
of opinion that the plaintiff was right 
in making the tenant defendants 
parties thus avoiding multiplicity of 
suits and that the trial Court was 
competent to decide the issue. On 
the merits he agreed with the con¬ 
clusions arrived at by the trial Court. 

From this decision a second appeal 
was preferred to this Court and was 
heard before Mr. Justice Ross. The 
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learned Judge overruled the decision 
of the District Judge being of opinion 
that the tenant defendants were not 
proper parties to a suit instituted by 
the plainiifP against other defendants 
to redeem a zearpeshgi mortgage and 
that the issues which were raised 
between the plaintiff and the tenant 
defendants were not germane to the 
issues in the present suit. The learn- 
ed Judge was apparenty much imp- 
pressed by a series of cases in which it 
has been laid down that in a mort¬ 
gage suit questions which may be 
raised by the defendants asserting a 
parmount title to the mortgaged pro¬ 
perty are not proper questions to 
have determined in a mortgage suit 
and no doubt in so far as a rule exists 
to that effect it is a very salutary 
rule because it is obvious that the 
matters which have to be decided in a 
mortgage suit are entirely separate 
from any questions which may arise 
between the plaintiff in the suit and 
defendants who may be asserting a 
paramount title and if the two matters 
are allowed to be tried toge:her, em« 
barrassment and great incovenience 
may arise. In fact it is provided by 
Order 2 rule 4 of the Civil Procedure 
Code that no cause of action shall, 
unless with the leave of the Court, 
be joined with a suit for the recovery 
of immoveable property except in 
certain cases which are not material 
to the present dispute and there is a 
proviso to that rule which lays down 
that nothing in this rule shall be 
deemed to prevent any party in a suit 
for foreclosure or redemption from 
asking to be put in possession of the 
mortgaged property. Although it is, 
as a general rule, desirable in mort¬ 
gage suits to exclude all issues bet¬ 
ween the parties except those im¬ 
mediately concerned with the mort¬ 
gage suit itself, I do not think that 
it can for a moment be doubted that 
Jthe Court may, in certain c/ises, if it 
[should think fit, allow other issues to 
be determined in such a suit even if 
they should depend upon separate 
causes of action and, in fact it seems 
to me quite clear on reading Order 2 
rule 4 that the Court may, in proper 
cases, grant leave for that to be done. 
In the present case I cannot help 
thinking that if leave had been speci¬ 


fically asked from the Court to allow 
issue arising between the present 
respondents and the plaintiff to be 
determined in this suit that such leave 
would have been granted. No formal 
application such as that referred to in 
Order 2 rule 4 was made but the 
respondents as defendants did by their 
written statement set up a claim to 
be in possession of some of the mort¬ 
gaged property as kaskthars assert- 
ine that they had been brought on 

the land by the predecessor-in-title 

of the plaintiff and had been in pos¬ 
session for a period of over 12 years. 

It appears therefore that they were 
claiming to be in actual possession of 
some of the mortgaged property and 
looking at the proviso to rule 4 of 
Order 2 it is clear that the plaintiff in 
a suit for redemption may ask to be 
put in possession of the mortgaged 
property. Where the defendant rais¬ 
ing a paramount title are those in 
possession and likely hereafter, if 
their differences are not settled by the 
mortgage suit, to resist the possession 
of a successful plaintiff in a mortgage 
suit, it would, in my opinion, in many 
cases, be very contenient to allow the 
issues which have been raised, to be 
determined in the mortgage suit so 
that after determination of those 
issues the plaintiff will know whether 
he may or may not get undisturbed 
possession of the property instead of 
having to bring a separate suit later 
on, and in a case like the present I 
can see nothing embarrassing in 
allowing these issues to be determined. 
In any case it was a matter which 
was within the discretion of the Court 
and although, as I have said, no 
formal request was made for the leave 
of the Court nevertheless where both 
parties are at arms length, where both 
parties are setting up varying titles 
to the mortgaged property, one claim¬ 
ing to be in possession and the other 
claiming that he has no right or title 
to be there, it seems to me that it^ 
is just the sort of case in which the 
Court might well grant leave and if 
the parties raise issues, such as that 
which were raised in the present case 
and the Court acquiesces in that 
course and allows those issues to be 
tried, I think it may well be said that 
the issues were raised with the leave 
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of the Court. But assuming even that 
there was some irregularity in allow¬ 
ing the question of the status of the 
defendants to be determined in the 
present suit then that was an irregu¬ 
larity merely and on turning to S. 99 
of the Civil procedure Code it seems 
clear that an irregularity such as 
that which I have indicated is no 
ground at all for setting aside the 
decision of the lower Court on appeal 
unless the irregularity is one which 
affects either the merits of the case 
or the jurisdiction of the Court. It 
has not heeii suggested in this case, 
nor could it be successful^* contended, 
that by deciding the point in question 
in this ^uit the merits of the case 
were in any way affected. The parties 
had .-‘very opportunity of giving 
evidence on tne point, they gave 
evidence, arid that cTidence was con¬ 
sidered and a .decision was come to. 
Further as I already iridi(;ated 

it seems to me tharthere is nothing 
in the irregularity, if ^deed it be an 
irregularity, which affectii^the juris¬ 
diction of the Court, bccaxiso, a-'. I 
have already pointed out, under Order 
2 rule + it is quite clear thW the 
Oourt would if it so cho-'C and 
leave have jurisdiction to determi^je 
question such as this. In theSq 
circumstances it seems to me that the' 
decision of the learned Judge of this 
Court cannot be supported and should 
be set aside. If authority were needed 
for the proposition which I have just 
stated it will be found in many cases, 
three of which alone I need refer to: 
Har(> Krishna Bhowmick v. Robert 
^^otson fiTi'i Co. (1) k>ije<l Zakirrozci v. 
Madhusudan Dass (2) a decision of 
this Court, and Shajri Okowdhury v. 
Ohuni Lai Marwari (n). in my 
opinion the appeal must be allowed 
the decision of the learned Judge of 
this Court must be reversed and the 
deo’-ee of the District Judge should 
be restored. The plaintiff in the suit 
is entitled to his costs of this appeal 
and of the appeal before Mr. Justice 
Ross. 

Mullick, J.—I agree. 

Appeal allowed. 


(IJ [1903] 8 C. W, N. 365. -- 

52 ) [1918] 4 Pat. L. W. 417—45 I. C, 691 
(3) [1906] 5 0. L. J. 95—11 O. W. N. 384 
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in) Land Tenure — Barabhum Ohatioal 
Tenure. 


Government haa the power of appointing 
nhatuals removing them. Upon removal 
for r-fglect of duty or misconduct the lands 
are forfeifed to the G. vernment. [P 617 0 1] 

(6) Jurisdiction—Civil and Revenue Court. 

Civil Court has jurisdiction to try a suit for 
possession of laud though it cannot 

restore a ghatiral to his service. [P 617 O 1] 

(c) Bengal {Birbhiim) Regulation XXiXof 
2814, S. 5 —Validity oj sale. 

Secretary of State cannot question 
arrears of rent under S. 5. 1P.'617 0. IJ 

★ (d) Evidence Act, S. 36 —Government 
reports. 

Government raporls have do judic al autho¬ 
rity where they express oiniocs on private 

rights of parties but they ai’e entitled to great 
weight 80 far as they supply information of 

oiiicial proceedings and historical facts, 

‘ [P617C2] 

(c) Land Tenure—Birbhum Ohatwali tenure. 

Birbbum ghatwali tenures though hereditary 
are liable to be lorfeited on the dismissal ^ of 

\lhe holder thereof. [P 632 C 1] 

if) Land Tenure — Resumption and for- 

R^umability of a tenure is different from its 
forfe]f\-g on account of dismissal of its 
holder. [P 623 0 1] 


(?) Ctytl Court. 

Civil Cou^pj cancoS adjudicate on the pro* 
•lety or othervvise of the dismissal or a 
iatwal of ’3.rbhum. 625 C 3] 

,(*) {Birbhum) Regulatim XXIX of 

14, 6. 

^ V the purchaser of a tenure under 

• ^ . ialation XXIX of 1814 for recovery 

posseasi by 13 years period. 

[P ol7 

P. O Rai and & 

7 , Appellant. 

andeS‘1, Sinha-tor Res- 

—for Respondent No. 2. 

I“eni"--The plaintiff had purchased 

: rentS-ures in suii m sales 

linger 5 of th® 
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Birbhum Regulation No. XXIX of 
1814 which had been made applicable 

by Government notification, tie had 

been pat in possession and had receiv¬ 
ed sanads of appointment for these 
tenures from Government. But subse¬ 
quently he was dismissed and deprived 
of the lands whereupon he filed the 
present suit for deoUratioii and 
possession 

Jwala Prasad, J.—[ After , sotting 
out facts His Lordship dealt with 
minor issues as follows :—] 

On ssue No. d it was contended by 
the learned G:)vcrmaent Pleader that 
the CUvi! Co^rfc has no juri.- liotion to 
resto.-e a ght*twal to his service, and 
as the land is merely an appanage of 
the service, possession I’aimot be 
restored cither. This is a suit for 
the recovery of po .session of land 
and the Civil Court undoubcbdly has 
jurisdiction to inve4igate the clann. 
The Civil C >urt will not, it is true, 
appoint aghatwal [Henifnlra Nath v. 
Upetvlra Narain il)J BiL it is bound 
to decide, when the quo-tion is raised, 
whether the land of wljich possession 
is claimed has be^n rightly tak.n 
away from the plaintiif or not. 

On issue No. 4 the learned Govern¬ 
ment Pleader contends that the sales 
at which the plaintiff purchased the 
tenure and sub-tenures in suit were 
irregular and fraudulent. The learned 
District Judge has considered this 
question fully. It is unnecessary to 
discuss it now for this reason that the 
defendants 2 to 11 who were entitled 
to raise the que.stion have not appear¬ 
ed in the appeal to contest the find¬ 
ing of tho District Judge. It is, in 
ray opinion, not open lo (he Secretary 
of State to question tl^e sales which 
wer.» held by his own agents Further 
the sales have never been set aside 
and even if they were irregular they 
wore not a nullity and must therefore 
stand [Malkarjuii v. Narkari (la)]. 

On is?ue No. 8 it was claimed by 
the learned Government Pleade r that 
the suit barred under Article 14 of 
the Limitation Act by one year's 
limitation and under Article 91 by 


(1) [19151 43 Cal. 473—20 O.W.N. 146—32 
1.0. 137—22 O.L.J, 419. 

<la) 119011 25 Bom. 337—27 I.A. 216—5 

9^7—10 M.L.J. 

368—7 Sar. 739. (P«0.) 

19B4 P/78 


three years* limitation. As already 
stated, this is a suit for the recovery 
of land and the period of limitation is 
unquestionably twelve years. 

^ On issue No. P'. the contention of 
tile defiMidaiit is that the order dated 
tlie Oth^ March 19 i*', by which the 
plaintiff was permittod to withdraw 
from his former suit with liberty to 
bring a fre.sfj suit on the same cause 
of action was not in accordance with 
law. Tuat, however, is immaterial. 
The Court had jurisdiction i.i) pass 
the order which h.a.s never been qiu .s- 
tioned and must therefore stand 
(R aj k a mar \[»ihtnn v. Ra m kh cl a w. i n 

Sinjk (:? ,]. 

I shall now turn to the substantial 
questions in the case ; the naiure of 
the tenure and sub-tenures in suit ; 
tho nature of the estate wiiioh the 
plaintiff obtained by hi.s purchase ; 
and the propriety of the plaintiif’s 
dismis.sal and its consequences. 

A large number of reports by 
Govemment ollicors and correspon¬ 
dence on tho subject have been filed ; 
some on behalf of the plaintiff and 
some on behalf of the defendants. 
Thes: constitute the bulk of the evi¬ 
dence in tho case and they have 
swelled the record to an enormous 
size. 

As observed in the case of Raja 
Matin Ramalinga Seiupatti v. Peria- 
naijugum Pillai (3), in connection 
with the reports made by (/ollectors 
under the Madras Regulation VII of 
they are not to be regarded as 
having judicial authority where they 
express opinions on the private rights 
of the parties, but being the reports of 
public officers made in the course of 
duties and under statutable authority, 
they are entitled to great considera¬ 
tion 30 far as they supply information 
of official proceedings and historical 
facts and also in so far as they are 
relevant to explain the conduct and 
acts of the parties in relation to them 
and the proceedings of the Govern¬ 
ment founded on them. I shall there¬ 
fore refer to thorn to see how far they 
throw light upon the origin and inci¬ 
dents of the tenure in question. 


(2) 1922 Pat. U—l Pit 90-3 Pat.L.T. 80— 
(1922) P.H.C.O. 17. (F.B.) 

(3) (1873-74) 1 I.A. 209—3 Sar. 344 (P.C.)’ 
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The investigation as to the nature 
and incidents of the tenure involves 
going briefly into the history of 
pargana Barabhum appertaining to 
Manbhum in which the tenure is 
situate, as gathered from the reports 
and the correspondence of the Govern¬ 
ment officers. 

[His Lordship then reviewed the 
history of Pargana Barabhum as 
gathered from the reports and corres- 
ponc ence of Governraeat Officers and 
entered in great detail into the dis¬ 
cussion of the evidence in the case, 
and proceeded :—] 

The decision of this case does not 
depend upon whether the grant o the 
tenure was burdened with the service 
or it was a grant for the purpose of 
remunerating the services performed, 
for in the case of Alexander John 
Forbes v. Meer Mahomed Taki (4), 
while holding that in the latter case 
the grant is determinable when there 
is no further occasion for the services, 
and in the tenure burdened with 
service, the lands are not liable to be 
resumed when there is no occasion for 
the perfortnance of those services, 
their Lordships observed that “ they 
(the grantees) may be liable to forfeit 
the tenure if they wilfully fail in the 
performance of this duty.” The Right 
Hon’ble Sir James W. Colvile observ¬ 
ed : “ Had this been a grant reserving 
to the zamindar a small money-rent 
as well as the services, if indeed the 
latter are reserved to the zamindar, 
their Lordships would have had no 
doubt upon the case,’* namely, that 
the gr-ntee would have forfeited the 
tenure if he had wilfully failed to 
perform bis duty ; vi-fe also Roja 
Leelanund Singh v. Kunhya Lall (5). 

It seems to have been concluded by 
the decisions of the Judicial Co - 
mittee that where a tenure is subject 
to certain services a ghatwal may be 
dismissed for “neglect of duty or 
incompetcncy ” even when h s tenure 
cannot be put to an end on the ground 
that the services were no longer 
required. 

In Raja Lilanuni Singh Bahadur v. 
The. Government and Thakur J/anoran* 

(4) 11870) 13 M,I.A. 438—5 B.L.R. 529—14 
W.R 28~728utber358—3Sar.588.lP.C.) 

15) 11873117 WJt. 315. 


jan Singh (6) and Raja Saheh Peraklad 
Sen V. Maharaja Rajendra Kishore 
Singh (7), while dismissing the claim^ 
of Government to resume ghatwali 
tenures in Kharuckpore, their Lord-- 
ships of the Judicial Committee in 
assessing the mesne profits for the 
period during which the Government 
after resumption was in possession 
took info account in favour of the 
Government the value of services 
which during that period the ghatwals 
had ceased to render on account of 
Government being in khas possession 
upon the theory thus stated by their 
Lordships : "Now, what is the theory 
of the ghatwali lands? They are 
assigned to the ghatwals for mainten¬ 
ance in return for, and in payment 
of, police duties performed by them, 
and this remuneration they receive in 
lieu of wages in money;” [vide also 
Secretory of State v. Sri Raja 
Kritibas Dhupati Hari Chandon Maha- 
putra (8)]. 

In the case of Manoranjan Singh v. 
Roja Lelanund Singh (9), where the 
zamindar had granted by a sanad 
mukarrari istimrari right in the 
tenure and had made it hereditary 
subject to the payment of fixed and 
established rent to the zamindar it 
was found that the tenure was analo¬ 
gous to the 1 irbhiim tenures subject 
to the performance of police service 
and consequently the Gcve;ninent or 
the zamindar could not defeat the 
rights of the ghatw'als so long as they 
were willing to perform the service, 
but their Lordships observed that for 
misconduct and failure to perform 
the conditions annexed to their 
tenures they were, no doubt, liable to 
be, and sometimes were, ejected and 
when so vacant the right of nomina¬ 
tion no doubt rested with the 
zamindar. 

In the case of Raja Neelanund 
Singh v. Surwan Stfigh (10), where the 
patta granted by the zamindar show- 

(6) 11868) 2 B.L.R 114. 

(7) ( 869] 13 M I.A. 292—2 B.L.R. HI— 
12W.R.6—2S..ther 235—2 Sar 430 .(P.C.> 

(8) '[1915) 42 Cal. 710- 42 I.A. 30—19 C.W.N. 
65—2L W. 11—17M.L.T. 1—21 C.L.J. 
31—17 Bom.L.R. 32—26 10. 678-28 
MX.J. 457. (P.r.) 

(9) [186;)] 3 W R. 84. 

(10) [1886] 5 W.R. 292. 
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tid thftft the holder of the tenure had 
wgftged to perform certain poHoe 
duties and the zamindar had reserved 
to himself the po^er of suspension or 
dismissal it was held that whatever 
nia 7 have been the former right and 
status of the defendants tenure-holders 
they became extinct by the patta and 
the zamindar was at liberty to deter¬ 
mine the tenure when the services 
were no longer required and that 
there was no necessity of going into 
the origin, history and character of 
the ghatwali tenure [vi'le also Baja 
Neelanun i Singh v. N^usseb Singh (11) 
and Raja Leelanund Singh v. fCunhya 
Lall (5),] already referred to. 

In the case of Secretary of State v. 
Poran Singh (12) where under the 
Government letter, dated 5ta July, 
1806 (similar to letter Exhibit Z-151), 
the appointment was vested in the 
magistrate of the Jungle Mahals, as 
in the present case, and the ghatwal 
had no evidence to show that he had 
any title independent of services as 
ghatwal to hold the land in question, 
it was held that the power of 
appointment in the Magistrate 
carried with it placing him in posses¬ 
sion of the ghatwali lands and that a 
civil Court cannot reinstatea ghatwal 
dismissed by the police authorities 
and that the right to possess the land 
depended upon the tenure of the office 
[x'ide also Pebakar Singh v. Ba<iha- 
gobind Singh (13) and Devi Narain 
Singh Ghatwal v. Sri Krishan Singh 
(14) (a Birbhum ghatwali case)]. 

The cases of Go ladkar Banerjee v. 
Govermnpnt (15) and Pitambar Deo v. 
Jagannath Rai Ghatwal (16) show that 
although the Government could not 
resume or sue for khas possession of 
a ghatwali village included in a 
decennially settled estate, it can bring 
a suit for a declaration of its right to 
nominate a ghatwal or receive ser¬ 
vices from a ghatwal and to ratintain 
its nominee in possession as gciatwil. 
The view has been confirmed in the 
recent Full Bench case of H-mendra 
Nath Boy v. CJpendra Narain Boy (1), 

"dlMlSSei 6 W.R. 80. 

12) (1878) 5 Cal. 740. 

13) (1914) 24 I. O. 527. 

04) (18^411 W.B. 331. 

(15) 08661 6 W. B. 326. 

06) [1873] 18 W. B. 130. 


which related to a digwar of Ghat 
Burrah. In that case repeated instan¬ 
ces of appointment and dismissal with 
the corresponding change of posses¬ 
sion of the land were given in evi¬ 
dence. Sir Lawrence Jenkins, C. J., 
held that whether the office was 
hereditary or not (no sanad w^b 
forthcoming) it appeared from the 
course of succession that there was a 
general usage that on the death of a 
digwar hrlding office his successor 
was appointed in his place and the 
heir’s claim and tenure of office was 
dependent on the approval of Govern¬ 
ment. Therefore on the removal of 
the ghatwal, his successor acquired 
the valid title to the office only if 
appointed thereto by the executive 
Government. To the same effect was 
the view of Mookerjee, J., who ob¬ 
served that ‘the office is not heredi¬ 
tary in the sense that the heir of the 
last owner is entitled as a matter of 
right to succeed to the office and the 
balder of the office is liable to be 
removed for failure to discharge his 
duties to the satisfaction of the execu¬ 
tive Government. On the removal 
of the digwar, his successor acquired 
a valid title to the office only if ap¬ 
points 1 thereto by the executive Go¬ 
vernment.” 

The unanimous view of the Court 
was that a civil Court has no jurisdio- 
tion to re-instate a digwar dismissed 
by the executive Goverament as unfit 
to discharge his duties ; but where 
the Commissioner decides against a 
claimant, not in the exercise of his 
discretion but upon an erroneous view 
of the title cf the contestant, the civil 
Court can grant relief by a declara¬ 
tory decree under S. 42 of the Specific 
Relief A.ct, so that the plaintiff may 
approach the executive Government 
and seek their decision on the ques¬ 
tion of the appointment ofasuccessor 
to the office of a digwar. Upon the 
principle that the tenure may be 
available for service and that in case 
of dismissal the successor of the dis¬ 
missed ghatwal may easily obtain 
possession of the properties, the ghat¬ 
wal is not competent to alienate by 
private sale or otherwise, nor is the 
same liable to sale in execution of 
decree except with the consent and 
approval .of the zamindar where thq 
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services are rendered to him, or of was a ghatwali tenure or not, within 
the Government where the services the meaning of the term as applied in 


are rendered to the Government: vide 
Raja / ilanund Singh v. Durgawati 
(17), Lala Guinan Singh v. Grant (18), 
SarU'kh Chan ira Re r. Changer Singh 
(19) (a Birbhum case); Grant v. Bangsi 
Deo (20) where it was held that a 
Birbljum ghatwal was not competent 
to grant leases in perpetuity, nor could 
he give a patta binding upon the 
subsequent ghatwal [followed in 
Karain UuUick v. Badi Roy (21)]. 
This practically overruled the earlier 
decision in the case of The Deputy 
Commissioner of Beerbhoomv. Rungola 
Deo (22). 

The above restrictions apply also 
to a shiktni ghatwali tenure [Bally 
Dobey v. Banei Deo (23).] 

On the same principle only the 
surplus proceeds of a tenure collected 
during the Mfetime of the judgment- 
debtor are liable to be taken in execu¬ 
tion as being bis personal property, 
but not so the profits after his death. 
In the case of Ramchunder Singh v. 
Baja Johar Zooman Khan (24) the 
tenure-holder was held not entitled to 
any share in compensation allowed 
for the acquisition of lands but only 
to the interest accruing therefrom 
during bis life-time, inasmuch as the 
tenure-holder’s interest in ghatwali 
lands was United to his life. 

The point has been discussed in all 
its aspects by their Lordships of the 
Judicial Committee in Ni<moni Singh 
Deo V. Bakranath Singh (25). It 
related to a niahal of jagir in the 
zamindari of Fachet, succession to 
which was subject to the sanction of 
Government (as in the present case), 
the jagirdar being bound to render 
public services. One-third of the 
revenue assessed upon the jagir mahal 
was retained by the jagirdar forming 
no part of the zamindari assets on 
which the jama of the latter was fixed. 
It was held that whether the jagir 

(17) 18611 W. R. 64. ’ 

(18) ISetlllW. R. 292. 

(19) 1853J S. D.A. 900. F. B. 

(20) 18711 6 B. L. R. 652—15 W. R. 38. 

(21) 1902] 29 Cal. 227—6 0. W. N. 94. 

(32) 1862-64) W.R,(F.B.) 34. 

(23) 11882] 9 Cal. 338. 

(24) 11875] 14 B. L R. 7, A. C.—33 W.R. 376. 

(25) [18831 9 Cal. 187-9 O. A. 104-4 Sar. 

335 (P.O.) 


Regulation XXIX of 18U (the zamin¬ 
dari being Pachet adjoining and at 
one time included in Birbhum), the 
jagir was analogous to such tenure, as 
described in the pre-amble to that 
Regulation; that the nature of the 
tenure bad not been altered by the 
Permanent Settlement after which 
the services due by the jagirdar 
remained as before, public services, 
and continued to be due to the Go¬ 
vernment ; that the zaraindar became 
entitled only to the rent or revenue 
which was previously due to the Go- 
vernmeDt and in respect of which he 
was assessed and did not become 
entitled to the service in respect 
whereof one-third of the rent or 
revenue was allowed as compensation 
to the jagirdar; that the jagir though 
hereditary was not subject to the 
ordinary rules of inheritance accord¬ 
ing to the Hindu or Muhammadan 
Law but was held upon the condition 
of approval of the heir by the Govern¬ 
ment ; that thus were precluded both 
division of the jagir mahal upon the 
death of the holder and alienation 
during his life-time ; that the mahals 
were not liable to attichment and 
sale in execution of a decree against 
the father and predecessor-in-interest 
of the jagirdar as assets by descent in 
the possession of the latter. It was 
found in that case that neither the 
origin of the jagir nor the precise 
time at which it was created was 
known, but that so far back as 1771 
(1178, B. C.\ the villages were held by 
jagirdars who paid Government two- 
thirds of the annual value thereof as 
revenue and retained the remanining 
one-third as remuneration for the ser¬ 
vices under which the jagir was held. 
Two-thirds of the annual value was 
permanently settled as part of the 
zamindari of Pachet, and the one- 
third received by the jagirdar in lieu 
of the services formed no part of the 
assets of the zamindari in respect of 
which the Government revenue was 
fixed. The jagirdars were successive¬ 
ly appointed or approved by Govern¬ 
ment up to fihe time of Guruobaran 
Mookerjee appointed in 1816 in place 
of Rup Singh who was dismissed for 
misconduct. Upon these facts their 
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Lordships held: “It is quite true 
that if the jagirs were transferable 
without the consent of Govern men t, 
either by descent to an heir or by 
voluntary sale or by sale in execution 
or otherwise, there will be no security 
that the transferee would be a proper 
person to discharge the dutie'i in res¬ 
pect of which the lands are held at 
the reduced rent." The transferee 
might be a person of questionable or 
even of bad character as remarked by 
the Court in the case of Naniin 
Acharjee Chowdlmry r. Mo!iaim'ya 
Debta Chdw Ihrain (26) 

Applying the principles enunciated 
in the cases referred to above, it 
becomes immaterial in the present 
case whether the lands were included 
in the decennially settled estate of the 
zamindar or not, for that question 
could only be relevant if the present 
case were a suit for resumption. 
It is also immaterial whether the 
tenures were hereditary or burdened 
with service or were grants on con¬ 
dition of rendering services, for the 
question could be important only if 
Mr. Mathewson were dismissed on the 
ground that the services were no 
longer required, whereas in the pre¬ 
sent case he has been dismissed for 
misconduct and neglect of duty, and 
on such dismissal he forfeits the te¬ 
nures whether they were burdened 
with services or were purely service 
tenures granted on condition of per¬ 
forming services. It is also immate¬ 
rial in the present case whether the 
services were originally of military 
character, for ever since anything is 
known of the tenures the holders 
thereof besides the military duties 
“doubtless performed police duty” to 
quote the words of the Government 
resolution (Exhibit Z-59) of the I8th 
August, 1876, and they held the lands 
as remuneration for the performance 
of the duties. 

In the case of Raja Leelanund Singh 
Bahadoor v. The Government of Bengal 
(27) speaking of the Kharuckpore ghat- 
wall tenures, the Right Hon’ble Pem¬ 
berton Leigh says : “ The ghatwali 
lands were held by a tenure created 
long before the East India Company 

(36) [18681 10 W. R. 340. 

(37) [1885] 6 M.I.A. 101—4 W.R.P.O. 77—1 
Sar. 505—1 Suther 248 (P.C.) 
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acquired any dominion overthe country 
and though the nature and extent 
and the rights of the ghatwals in the 
ghatwali villages may bo doubtful 
and probably dilfered in different dis- 
tricts and different families there 
clearly was some ancient law or 
usage by which these taiids wore 
appropriated to reward the services 
of ghatwals, services which, although 
they include the performance of 
duties, wore quite as much in their 
origin of a military as a civil cha¬ 
racter.” 

In the subsequent case of Raja 
Lecl(inun<l Siag: B\i!nvlur v. Govern^ 
(6), Loch, J., observes that these 
lands were assigned to the gliatwals 
for maintenance in return for, and in 
payment of, police duties performed 
by them, and this remuneration they 
received in lieu of wages in money”, 
and their Lordships of the Judicial 
Committee in the case between the 
same parties [Raja Ledaniin ! Singh 
T. Thakur Manorunjun Singh (28)] 
held that the holders of such tenures 
might be “dismissed for neglect of 
duty or incorapetency” and in the 
case of Alexan ler John Forbes v. Meer 
Mahomed Toki (4) it was held that 
upon dismissal they may be liable to 
forfeit the tenure if they wilfully fail 
in the performance of their duty, 
though the iands are not liable to be 
resumed when there is no occasion 
for the performance of those duties. 
As a matter of fact ever since the 
assumption of the charge of the par- 
gana the Government exercised the 
right of appointment and dismissal, 
and the dismissed ghatwal forfeited 
the lands which were made over to 
the person appointed by the Govern¬ 
ment in his place. 

[His Lordship here referred to some 
of the appointment and dismissal files 
which showed that the Government 
had exercised the right of appointing 
and dismissing ghatwals and dispos¬ 
sessing them from ghatwali lands and 
that all parties concern'ed. had recog¬ 
nised the right ] 

Mr. Mullick, however, contends 
that Mr. Mathewson having pur¬ 
chased the lands at auction sales in 
pursuance of the Government noti- 

(28) (1873J I. A. Sup. Vol. 181—3“Sar;’ 238—13 
B.L.B. 124 (P.C.) 
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ficatioa extending S. 5 of the Birbhum 


Ghatwali Regulation to the tenures 
in question, these tenures became 
saleable and consequently Mr. Ma- 
thewson could not be evicted from 
them on account of his failure to 
perform the services, or dismissal 
from the otfice. There is no sub¬ 
stance in this contention. Mr. Ma- 
thewsoQ purchased the lands under 
the Government notitication the 
terms whereof were that the purchase 
shall be on the : 

‘*<iame oo'id’ti ns in respect of the payment 
infui^ureof rent aad oesies and the perfor¬ 
mance of the duties fort ie maintenance of the 
public peace to which the defaulter was 
liable at the time when the tenure was made 
over cr sold.” 

Mr. Mathewson himself applied for 
the extension of S 5 of Regulation 
XXIX of 1814 (Birbhum Regulation) 
and it was at his repeated representa¬ 
tions that the Government extended 
the said provisions. He was feeling 
difficulty in realizing his arrears of 
rent, and having obtained the benefit 
of the extension of the provisions he 
cannot be permitted to turn round 
now and say that his purchase of the 
tenure was not subject to the condi¬ 
tions of rendering services to the 
Government and that the sanad ob¬ 
tained by him, whereby he was to 
hold the lands only upon the condi¬ 
tion of performing the services, was 
null and void, and nob binding upon 
him. 

Mr. Mullick at one stage wanted to 
dispute the validity of the extension 
of the Regulation and of the sale 
held thereunder. He wanted to 
argue that the sale held under the 
Regulation did not alter the charac¬ 
ter of the tenure. He soon perceived 
the danger of the argument and the 
possibility of its being used against 
hiramlf, and he gave it up. It is 
obvious that if the extension of the 
Regulation was invalid, the sales 
were, therefore, also invalid and Mr. 
Mathewson did not acquire any ^igh^ 
under the sales, in the tenures in ques¬ 
tion, and now the tenures are in pos¬ 
session of the old ho ders, the right¬ 
ful owners thereof; as according to 
Mr. Mullick, Mr. Mathewson cannot 
claim to eject them. His claim to the 
tenures is based entirely upon his 
purchases and if the purchases are 


invalid he has no title to them and 
has not acquired any by adverse pos¬ 
session, he being only a recent pur¬ 
chase*. The learned Government 
Pleader took advantage of this argu¬ 
ment of Mr. Mullick and urged that 
the sales were all invalid and fraudu¬ 
lent. We have already shewn that 
there is no substance in this conten¬ 
tion. No fraud was definitely plead¬ 
ed, nor va9 evidence directed towards 
it, and the evidence is overwhelming 
that the sales were held bona fide for 
real rent decrees and under the noti- 
ficatiou issued by the Government 
extending S. 5 of the Birbhum Ghat¬ 
wali Regulation. We have not at 
this stage to go into the irregularities 
of the sales, and no substantial ir¬ 
regularity has baen pointed out, for 
we are not at present concerned with 
the setting aside of the sales. This 
is nob a suit for that purpose and the 
time and stage for impugning the 
sales on those grounds has long 
passed. 

Now, the Government had undoubt¬ 
ed power under the Scheduled Dis¬ 
tricts Act of 1874 to extend Ihe pro¬ 
visions of the Birbhum Ghatwali Re¬ 
gulation or any other ‘act in a res¬ 
tricted form. The Regulation was, 
therefore, validly extended. 

Mr. Mullick then contends that 
Mr. Mathewson having purchased the 
properties for valuable considerati >n 
at auction sales, he cannot be de¬ 
prived of the lands upon the ground 
of his dismissal. In this also Mr, 
Mullick is mistaken, for whatever be 
the consideration for'the «;ale—though 
Mr. Gait’s letter of 1906 shows that 
the sales were for inadequate prices— 
the sales had taken place on the con- 
diUons set forth above and therefore 
Mr. Mathewson is bound by the terms 
of the conditions, one of which was 
that he will hold the land only so 
long as he will remain a ghatwal and 
will lose the lands in ase of his 
dismissal. 

Again, it was argued that the sale 
conferred all the incidents upon the 
tenure which the Birbhum ghatwali 
tenures have got, which are cohered 
by the Regulation in question. 

In the first place, all the provisions 
of the Regulation were not extended 
but only that which provided for the 
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sale of the lands for arrears of re- 
yenue with the oonditions attached to 
it. Therefore the tenures in question 
will be gorerned b 7 the terms under 
which they were sold. In the second 
place, Birbhum ghatwali tenures 
themselves though hereditary are 
liable to be forfeited on the dismissal 
of the holder thereof as well as any 
other tenure of that nature {Alexan- 
der John Forbefi v. Meer Mahomed 
Takie (4), Raja Lilanund Singh Baha¬ 
dur V. The Government and Thakur 
Mancrravjan Singh (28', The S-^cretary 
of State r. For an Singh (12), Debakar 
Singh v. Radhagobinda Singh (13), 
Devi Marain Singh Ghatwal v. Sri 
Krishan Singh (14), Pitambar Deo y. 
Jagannath Rat Ghatwal (16). Godadhar 
Banerjee t. Government (15), N'ilmarii 
Singh Deo t. Bakranath Singh (25) and 
Ramchunder Singh v. Raja Johar 
Zooman Khan (24)], 

Therefore even if the tenure in 
question was governed by the inci¬ 
dents of tbe Birbhum Ghatwali 
Regulation, the dismissal for neglect 
of duty or misconduct will entail 
forfeiture. Whether the Gorernment 
has or has not a right to resume the 
tenure ( and we are not concerned 
with this question ), it certainly has 
a right to appoint a ghatwal and to 
receive serrices from the person ap¬ 
pointed and to maintain its nominee 
in possession of the ghatwali lands 
( Godalhar Banerjee v. Government 
(15). and Pitambar Deo t. Jagannath 
Rai Ghatwal (16) ]. 

There should be no confusion bet¬ 
ween the resuraahility of a tenure 
and the forfeiture thereof on account 
of dismissal cf the holder thereof. 
The one has nothing to do with the 
other asiscUar from the aforesaid 
authorities 

Therefore I hold that Mr. Mathew- 
son took the tenure in question with 
the condition that he would remain 
in possession of it only so long as he 
continurd to be the ghatwal and 
would lose the same on his dismissal. 

One behalf of Mr. Mathewsou it is 
said that thedismissal was not proper. 
We are not competent to enter into 
that question as was held in Debakar 
Singh t. Radhagobinda Singh (13), 
Devi Nairain Singh Ghatwal r. Sri 


Kriihn Singh (14) and Hemendra Nath 
Roy V. Upendra Nirain Roy (i). 

Even if his dismissal were not 
proper the question can only be con¬ 
sidered with a view to see if ho has 
been wrongfully deprived of the lands 
in question, for the recovery of which 
he has brought the present suit. If, 
however, he has been di^itni'^sed for 
misconduct cr neglect of duty, he 
has forfeited tho lands in question 
and cannot get any relief. 

In the present case Mr. Mathewson 
was dismissed on account of his con¬ 
tinued absence from the country and 
not having returned to his duties 
when required to do so by the Deputy 
Commissioner. It may now here be 
repeated, what has been said above, 
as to the necessity which the Govern¬ 
ment feltof framing rules for the ap¬ 
pointment of substitutes in case of 
the auction-purchaser of the tenures 
not being willing himself to serve 

The tenures were not saleable, and 
tbe Government used to appoint 
proper persons to be ghatwals and to 
perform the duties and to settle the 
lands for the said purpose. Naturally 
after the introduction of S. h of the 
Birbhum Ghatwali Regulation, the 
tenures passed into the hands of the 
auction-purchasrrs. It was, therefore, 
necessary to frame rules for the 
performance of the duties by sub¬ 
stitutes or deputies. These rules 

(Exhibit Z-15>) are contained in 

GoTernment letter, dated the 28th 
March 19'.!7. Under the rules the 
nominee of the purchaser was to be 
approved by the Deputy Commissioner 
who had the right of removing the 
nominee and appointing a substitute 
without further reference to the 

purchaser and the purchaser was to 
continue to be responsible for the 
performance of the duties by himself 
and his substitutes. Some of the 

sanads obtained by Mr. Mathewson 
mention the names of the nominees 
who war® approved of by the Deputy 
Commissioner, but he was, under the 
rules framed by Government, per- 
flonally rasponsible for the conduct of 
his pubor^linates and deputies. 

I Then his Lordship referred to the 
evidence and to correspondence which 
in his Lordship’s opinion, showed tho 
Mr. Mathewson had been < ; 
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for incompetence, neglect of duty 
and misconduct and proceeded.] 

Now, the appointment files referred 
to above show that for absence from 
the ghats and for remaining away 
without leave and for other causes the 
Gorernmerit exercised the right of 
distni'^sal, in most of which Mr. 
Mathewson himself moved in the 
matter for dismissal of the defaulting 
ghatwals. and upon dismissal the 
lands were forfeited and made over 
to the newly appointed ghatwal. 

Therefore we cannot say that the 
dismissal in the present case was not 
justified, audit is certain that dismis¬ 
sal for any of the ^casol^s aforesaid 
entails forfeiture. Mr. Mathewson 
admits in his plaint that the Govern¬ 
ment has been exercising the right of 
appointment and dismissal, parti¬ 
cularly for misconduct. Therefore 
the Government exercised the right 
which they possessed in dismissing 
Mr. Mathewson. 

Therefore the reliefs (a) and (6) 
regarding the declaration as to the 
dismissal being illegal, improper and 
without- jurisdiction must fail. Tbe 
consequential relief in clause (c) for 
declaring his right to the properties 
and awarding possession thereof must 
also fail. 

The result is that the decree of the 
Court below is affirmed and the 
appeal is dismissed with costs. 

[The further portions of his Lord¬ 
ship’s judgment are not material to 
our report.] 

Ross, J.—I agree 

Appeal dismissed. 
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Bucknill, J. 

Adelaide Christiana Lish — Peti¬ 
tioner. 

V. 

David Lish — Caveator — Opposite- 
Party. 

Te' ; t -y and Intestate Juris- 
dicti (''•i N . 2 of 1923, Decided on 
18th c 


(а) Civil P. C., S. ll^Deciaion between 
parties in different capacity is not res judicata. 

The decision of Court prior tD Deceased 
Brother’s Widow’s Marriage Act (7 Edw. & 0 
47) Act that the widow bad no iocue standi 
tj apply for Letters of Administration to the 
estate of her first husband’s brother whom she 
married in 1916 after tbe former’s death was 
held not to be is not res judicata and not to debar 
her from presenting a fresh application in 1933 
for Letters of Adminis ratior since the parties 
to tiie two applications were really not the 
same in the legal sense. 1924 Patna 365 ; 11 
C.L. J. 46lD.Bt. [P. 635, C. 1] 

(б) Deceased Brother's Widow's Mirriage 
Act of 1921 (7 Edw. 7, C. 47)— Effect in 
India—Act is retrospective ani is to be allowed 
in Courts in India, 

An Intervening marriage could not do away 
with the canBouioil bar of affinity wbioh 
existed by both tbe Statu«e Law of England 
and tbat of tbe English Church in 1930 bet¬ 
ween a lady and her deceased husband’s 
brother ; the Act of 1921 real with the Act of 
1907, ia retrospective in effect so iar as it 
declares tbat, in English law, the marriage 
between a man and his deceased brother's 
widow, whenever acd wherever they took 
place, should not be regarded as illegal simoly 
on tbe ground of that peculiar affinity. The 
true test as to whether a particular marriage 
oucht to be regarded as a valid marriage 
(where a question of affinity arises) is to 
apply to the case the personal law of the 
community (t.e., the religious community) to 
which tbe parties concerned belong, aft^r the 
passage in England of the Act of 1907. 

IP 626 C 2] 

P, C. Rai—for Petitioner. 

Baikuntha Nath Milter, S. N. 
Banerjee and Shashi Shekar Prasad 
Singh—fox Opposite Party. 

Judgment—This was an applica¬ 
tion for Letters of Administration 
made to this Court by a lady (apply¬ 
ing in forma pauperis) named Adelaide 
Christiana Lish under circumstances 
which are very remarkable acd, I 
should think, unique. This lariy has 
contracted three matrimoni=il allian¬ 
ces. In 1868 she married one Thomas 
Lish who died in 1890. In 1894 she 
married one Florace John Wilson 
who died in 1902. In 1916 she pur¬ 
ported to marry one Charles Lish 
who was a brother of her first hus¬ 
band Thomas Lish : this Charles Lish 
died intestate in 1917. All these three 
marriages were, so far as I at pre¬ 
sent know, solemnized in the due 
form required by marriages of tho=*e 
who belong to the Church of England- 
It is said that this Charles Lish died 
possessed of certain property and it is 
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in respect of this property that this 
lady has now applied to this Court for 
Letters of Administration. The appli¬ 
cation is opposed by one David Lish 
who is a brother of Thomas Lish and 
of Charles Lish. All these persons 
were, it is admitted, domiciled in 
India, were Christians and belong to 
the English Church. 

One of the preliminary questions 
which has now come up for decision 
is as to whether, assuming that this 
lady went through the ordinary 
proper form of marriage with Charles 
Lish, such marriage should be regard¬ 
ed by the Courts of this country as in 
law valid. If the Courts of this 
country should rightly regard a mar- 
riage of a woman with her deceased 
husband’s brother {all parties being of 
the English Church) as being valid, 
then, as the widow of Charles Lish, 
she would have a /ocus standi and 
every good ground for the grant to 
her of Letters of Administration of 
her deceased husband's estate. If, 
on the other hand, such a marriage 
should not be regarded as legal by 
the Courts of this country, then she 
would have no such locus stayuli and 
could not (normally) be granted 
Letters of Administration. This ques¬ 
tion depends primarily upon what 
effect, if any, the provisions of the 
Deceased Brother’s Widow’s Marriage 
Act of 1921 (7 Edw. 7, C. 47) have in 
British India; and, here, so far as 
members of the English Church are 
concerned. 

In 1920 this lady applied to the 
High Court of Judicature in Calcutta 
for Letters of Administration to the 
estate of her then deceased so-called 
husband Charles Lish who had died 
intestate, he claimed to be then his 
lawful widow; but the English 
Statute of 1921 was not then in force 
and Woodrofife, J., dismissed the 
application on the 27th of August 
1920 holding that her marriage to 
Charles Lish was illegal. It was 
argued in that application, and it has 

that, on the autho- 
rity of certain cases which have been 
decided in India, Lop?z t. Lopez (1) 
Lucas v. Lucas (2), although, 

(1) (1885112 Cal, 706rrB\BT ~ 

(2) [1904 ] 32 Oal. 187—9 O.W.N. 323—1 
C.Ii. J, 55. 
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according to English law, the marri- 
age of a woman to her deceased hus¬ 
band s brother was regarded as beinjr 

unlawful and as contravening the 
English Tables of Prohibited Affinity 
such Tables of Affinity (that is to say 
regulatiors as to the degrees within 
which marriage is prohibited) were 
not necessarily applicable to Chris¬ 
tians domiciled in this country {{e 

India), whether they were Britif^h 
subjects or otherwise. But the learned 
Judge has, in his judgment, pointed 
out, with great clarity that the pro- 
h'bited degrees must be determined 
by the personal law of the community 
to which the parties, whos-j case is 
under consideration, belong ; that, in 
this instance, the parties belonged to 
(Christian) Church of England which 
regarded a marriage between a 
woman and her deceased husband’s 
brother as illegal. There can be no 
doubt whatever that the learned 
Judge was, here, right, at that date ; 
and that the so-called marriage of 
this lady to Charles Lish in 1916 was 
in 1920 altogether void. It was also 
suggested, both in the previous appli¬ 
cation and here, that the fact that 
there had been an intervening lawful 
marriage, contracted by the applicant 
with Mr. Wilson, between her alli¬ 
ance with Charles Lish and that con¬ 
tracted between her and Thomas 
Lish, did not make her the widow of 
her first husband ; but the learned 
Judge was careful to point out that 
such an intervening marriage could 

not possibly take away the fact that 
she was claiming as the widow of her 
deceased husband’s brother : and i 
think that it must be obvious that 
such an intervening marriage could 
not do away with the canonical bar 
of affinity which existed by both the 
Statute Law of England and that of 
the English Church in 1920, between 
this lady and her deceased husband’s 
brother; whatever experiences she 
may have passed through between 
Thomas Lish’s death and her so-| 
called marriage with Charles Lish,' 
are not, in my view, legally material. 
Into those arguments, therefore, 
which were discussed so well and 
ful’y decided by Woodroffe, .j., j do 
not propose to enter more fully * the 
points are fully dealt with by him in 
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his decision and I need not, I think, 
do more than say that I agree entire¬ 
ly with what he then stated in 1920 
as showing correctly what was in 
1920 the legal status of the marriage 
of this lady and Charles Lish in 1916. 
The previous decision in the proceed¬ 
ings in the application made before 
Mr. Justice Woodroffe. has, however, 
been put forward in the present 
application as barring the present 
application by virtue of the doctrine 
of resju iirata ; with that point, how¬ 
ever, I propose to deal at a later stage 
of my decision and, at present, to 
consider what has been_ the ^ effect, if 
any, in India upon the validity of the 
marriage of this lady to Charles Lish 
in 1916 of the passage of the English 
Deceased Brother’s Widow’s Marriage 
Act of 1921. 

In order to construe properly this 

English Act of 1921 it is nec^sary 
first to look at the “ deceased Wife s 
Sister’s Marriage Act of 1907 upon 
which the later Act of 1921 was graft¬ 
ed. The first section of this Act 
states that no marriage heretofore or 
hereafter contracted between a 
and his deceased wife’s s’ster, within 
the realm or without, shall be deemed 
to have been or shall be void or void¬ 
able as a civil contract by reason 
only of such affinity. This means 

that in England such 

should not in law or by the Courts be 

in future regarded as illegal 
on the ground of the relationship or 
affinity existing between a man and 
his dec.'ased wife’s sister. The Eng¬ 
lish Church regarded a man s wife s 
sister as his own sister ; and an alli 
ance between them as not only un¬ 
lawful but incestuous. The second 
section of the Act provided that 
existing interests should not be pre¬ 
judicially affected by the fact that 
marriages of this character, which 
had hitherto been regarded as illegal, 
had been validated by the Act. The 
Deceased Brother’s Widow’s Marri¬ 
age Act of 1921, is a very short enact¬ 
ment and, so far as is here material, 
it simply inserts after the words 
“deceased wife’s sister ” in S. 1 of the 
Act of 1907 the words “ or between a 
man and his deceased brother’s 
widow.” The Act therefore thus vali¬ 
dates marriages between a woman 


1 . - 


and her deceased husband’s brother. 
At the end of the 1st section there is 
a clause which reads:—‘ The said 
Act (that is the Act of 1907) as 
amended by this Act shall, so far as 
it relates to marriage between a man 
and his deceased brother’s widow, 
have effect as though it had been 
passed at the date of the passing of 
this Act.” Now it has been strenu¬ 
ously argued by tho learned^ vakil for 
the Caveator that this proviso means 
that the Act is not retrospective 5 but 
I am satisfied that this argument is 
fallacious. All that is meant by the 

clause which I have quoted is that 
the saving of existing rights of the 
other provisos of the Act of 
dated, in the case of the Act of 192L 
from the date when the Act of 19‘il 
comes into operation. It was ob¬ 
viously necessary for a proviso of 
this character to have been inserted ; 
ag if it had not been inserted, the 
saving clauses and other provisions 
of the Act of 1907 would have been 
applicable in the case of marriages 
between a man and his deceased 
brother’s widow from 1907 instead of, 
as was obviously necessary, from the 
date of the coming into operation 
of the Act of 1921. In my view, 
therefore, it is quite clear that 
the Act of 1921, read with the 
Act of 1907, was retrospective 

in effect so far as it declared that, in 

English law, the marriages between a 
man and his deceased brother’s widow 
whenever anl wherever they took 
place, should not be regarded as ille¬ 
gal simply on the ground of that 
peculiar affinity. 

There now, therefore, remains for 
consideration in this connection 
whether, according to law in India, 
Courts in India should recognise mar¬ 
riages of this kind as valid. As has 
been pointed out by Mr. Justice Wood- 
roffe and in the cases to which I have 
already referred, the true test as to 
whether a particular marriage ought 
to be regarded as a valid marriage 
(where a question of affinity arises) 
is to apply to the case the persona) 
law of the community (i. e., the religi¬ 
ous community) to which the parties 
concerned belong. In the present 
application all the parties belong to 
the Christian English Church, i. c., the 
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Churoh of En^^iand in India and I oan 
have no doubt whatever but that, if 
prior to the Act of 1907, a Court had 
been asked whether a Christian rnar- 
riage of a man to his deceased wife’s 
sister (both parties being members of 
the Church of England) was valid, it 
would have been answered in the 
negative ; for the si nplo reason that 
the personal law of the English Church 
to which community the parties be¬ 
longed regarded then such marriages 
as illegal. Similarly, too, after the 
passage in England of the Act of 1907 
had the same question been asked of 
a Court in India, the answer, for the 
same reasons, must have 'been in the 
opposite sense. Similarly, too, again, 
at the date of this application, there 
can be, in my opinion, only one ans¬ 
wer to the question now put as to the 
validity of the applicant’s marriage 
with Charles Lish. The personal law 
(whatever the view of ecclesiastical 
authority may be) at the present date 
of the Church of England with regard 
to sujh marriages is, undoubtedly, 
that a marriage of this kind is legally 
valid. I, therefore, have come to the 
conclusion that the marriage of the 
applicant to Charles Lish was one to 
which no objection can be taken now 
on the ground of the affinity which 
existed between the applicant, Charles 
Lish and Thomas Lish. 

The next question which has been 
argued before me at this stage of 
these proceedings is that the decision 
of Mr. Justice Woodroffe in 1920, 
made, when, at that dite, the appli¬ 
cant applied to the High Court of 
Calcutta for letters of Administration, 
is a bar to the present application ; 
it is contended that this decision 
involves the doctrine of *^res judicata*’ 
for the operation of ^hich S 11 of the 
Civil Procedure Code must be refer¬ 
red to There is, I think, no doubt that 
an application of this character is in 
the nature of a suit; nor can there be 
any doubt that the subject of her pre¬ 
vious application was the same as 
that which is now being made. 
Th3 point, however, which has seri¬ 
ously to be considered is as to whether 
the parties to the two applications 
are really the same in the legal 
sense. It willbe obneiyed that in the 
former application the present ap. 


plicant applied for Letters of Admi¬ 
nistration as AdelaideOhristian a Lish, 
the widov of Charles Lish: bat the 
result of the decision of Mr. Justice 
WoodrotTe wa^ that she was not Ade¬ 
laide Christiana Lish or the lawful 
widow of Charles Lish hut was in fact 
Adelaide Christiana Wilson and pre- 
su nably the lawful widow of Wilson ; 
in other ^^ords, that her legal status 
was not that of the wido w of Charles 
Lish and that, therefore, she had no 
/o*ws‘ stanfi to apply for Letters of 
Administration to Charles Lish’s 
estate. 

Now, however, according to the view 
which I take, namely, that the Eng¬ 
lish Act of 1921 is now part of the per¬ 
sonal law of the English Church com¬ 
munity in India, to which the parties 
heri concerned belong, her legal 
status has completely altered and, in¬ 
stead of being Adelaide Christiara 
Wilson and his lawful widow she is 
actually Adelaide Christiana Lish and 
(’harles Lish’s lawful widow; in other 
words she is a different person and in 
a legal sense not the same party as 
was the applicant before Mr. Justice 
Wordroffe. Attention has been drawn 
to the principles involved in the cases 
of Ram Lai Malik v. Deodhari Rai (3) 
and Agkore Nath Mukharji v. Srimati 
Kamani Devi (4), where it has been 
laid down that where an individual’s 
suit has been dismissed by a Court of 
competent jurisdiction and where a 
higher Court has, at a later stage, 
decided that the lagal principles in¬ 
volved in the dismissal of that suit 
were wrong, it is not open to that 
individual again to bring another suit 
in respect of the same matter. But I 
do not think that those features enun¬ 
ciated appply in law in the case now 
before me. In the cases to which I 
have just referred the parties were 
precisely the same : the cause of ac¬ 
tion and the subjeot-matcer of the suits 
were identical ; all that, had hap¬ 
pened was that, between the dismis- 
jal of the first suit and tbc commence¬ 
ment of the second, some high tribu¬ 
nal had pronounced that the law en¬ 
unciated as the reason for the dismis¬ 
sal of the first suit was incorrect. In 
the application now before me there 

(3) 1924 Patna 265—2 Pat 771—5 P.L.T. 7. 

,4) [1909111 O.L.J. 461—6 1,0.554, 
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is no euggestion (or rather there is no 
ground for supposing) that the law- 
enunciated by Mr. Justice Woodroffe 
was anything but right. But, in the 
interval between the dismissal by him 
of the applicant’s application for Let¬ 
ters of Administration and the date 
of the present application, the whole 
legal status of the applicant, so far 
as it concerns her right to apply for 
Letters of Administration, has under¬ 
gone a change. She is now prtma 
facie entitled to apply for Letters of 
Administration to the estate of her 
deceased husband as his lawful widow. 
When she applied to Mr. Justice 
Woodroffe she had no such status. It 
would be obviously unjrst and, to my 
mind, absurd to suggest that the 
decision of the previous proceedings 
could in any way be regarded as con¬ 
stituting a bar to her present appli¬ 
cation. . 

Under these circumstances I am or 

the opinion that these preliminary 
points must be decided in the appli¬ 
cant’s favour. The application for 
Letters of Administration must there¬ 
fore now proceed in the usual way. 


Das, J.— I am clearly of opinion 
that the application, in the form in 
which it was presented, was not 
maintainable, and that the Courts be¬ 
low should have refused it. It was 
urged before us that the application 
was one under S. 47 ; but what was 
the question that the Courts had to 
try ? The question was whether, 
not having been made a party to the 
execution proceedings, the Respon¬ 
dent was bound by a sale held in his 
absence. But this is precisely the 
question which he raised in his appli¬ 
cation of the 11th September 1922. 
The Court held that he was a, pro 
formd Defendant and was not entit¬ 
led to a notice under Or. 21, R. 66. I 
think the decision of the Court was 
wrong. But the applicant was satis¬ 
fied with the order, and did not pre¬ 
fer an appeal therefrom. The sale 
has now taken place, and he applies 
for an order that he is not liable 
to be evicted inasmuch as notice 
under Or. 21, R. 66 was not served on 
him. The Courts below have acceded 
to his application, and, as a result of 
their orders, the applicant in effect 
becomes the owner of the properties, 
though he was a puisne mortgagee 
and failed to redeem the prior mort- 
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Das and Ross, JJ, 

Baijnath Singh and others—Appel- 
lants. 

T 

Hart Prasad Ra/—Respondent. 

Appeal from Appellate Order No 
267 of 1923, Decided on 16th April 
1924, from D. J. Gaya, D/- 4th 
August 1923. 

Civil P. C,, 8, 11 — Execution proceedings— 
Deciiion that notice under 0. 21 R, 66 in net 
necesnary to a party barn plea ofu ant of notice 
as res judicata even after sale — Civil P, C., 0. 
21 B. 66, 

Whore a puisne mortgagee wbo is a pro 
forma defendant asked to be made a party but 
his prayer was rejectedi 

Held : he cannot re-agitate the same matter 
by saying that he w« not liable to be evicted 
as no notice was serred upon him under O. 21 

R. 66. IP 629 0 1] 

8. N. Ray—iot Appellants. 

Shiveswar Dayal and Brij Kishore 
Prasad —for Respondent. 


gage. 

If his present application is to be 
regarded as an application under 
S. 47, the application of the 11 Sep¬ 
tember 1922 was equally an applica¬ 
tion under S. 47. If that be so, then the 
order passed on the application of the 
nth September 1922 operates as res 
juHcatay and it is not open to the ap¬ 
plicant to re-agitate the question whe¬ 
ther he was entitled to notice of exe¬ 
cution. In order to succeed in the 
present application, the applicant 
must establish that he was entitled to 
notice under Or. 21, R. 66 ; but this 
question he cannot raise having re¬ 
gard to the order of the Court on his 
application of |the 11th September 
1922. 

It was next urged that the applica¬ 
tion was one under Or. 21, R. 100. 
But R. 100 applies to a case where a 
person other than the judgment-deb* 
tor is dispossessed of immoveable 
property ; but here the applicant 
the judgment-debtor, and so far as wo 
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are informed, he has not been dis¬ 
possessed of the property yet. 

Lastly, it was contended that the 
applioation was one sabstantially 
under Or. 21, R. 90 ; but it is suffi¬ 
cient to point out that there is no 
complaint here of a material irregu¬ 
larity in publishing or conducting the 
sale. 

There was no merit whatever in the 
application, and the Courts below 
should not have stretched the law to 
give the applicant the status of an 
owner. He is a puisne mortgagee 
and a decree was fairly or properly 
obtained against him He failed to 
redeem within the time fixed by the 
decree. He has made no attempt to 
satisfy the mortgage decree ; and the 
position now taken up by him is one 
of absolute technicality, namely, that 
he should have been served with 
notice under Or. 21, R. 66 of the Code, 
The technical objection may be met 
by the technical reply that this is 
precisely the issue which he raised 
in bis application of the llth Sep¬ 
tember 1922, and that the order pass¬ 
ed on that application operates as 
res judicata between the parties. 

I would allow this appeal, set aside 
the orders passed in the Courts be¬ 
low, and dismiss the application 
with costs in all the Courts. 

Ross, J.—I agree. 

Appeal allowed. 
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Dawson Miller, C. J. and 

MULLICK. J. 

Ramnath Sarafigi — Appellant 

V. 

G-obardhan Paniey — Respondent 

Letters Patent Appeal Ko. 16 of 
1923, Decided on 16th November 1923. 
against the decision of Ross, J. rever¬ 
sing the decree of the District Judge, 

Ejectment-Burden ie on Piff. to prove poeeee^ 
9ion and title-ln coieo/Qora lands, even weak 
evidence of user ehould be accepted. 

The plaintiff in a suit for ejectment must 
make out both that he had title to tbelaod in 
■nit andthathe waslnposseiiion withintwdve 
years of the date when the suit was institut- 
ed and if he faila to prove his possession then 
notwithstanding bis title, it being admitted 
that the defendant is in posseaston at the date 
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of the suit, his suit must fail. But the nature 
and quality of the proof required to satisfy 
the burden thus oast upon the plaintid may 
vary in different classes of cases. In the 
case of gora lands, that is to say, lands not 
brought under regular cultivation but which 
are from time to time, once in four or live 
years, subject to cultivation of certain classes 
of crops, the evidence, which might be adduc¬ 
ed by either party of acts of user is not such 
as one might expect would be forthcoming 
in oases or lands under regular ouitivation and 
should not therefore be roj^'Cted on that 
account. [ P. 629. C. 2; P. 630, 0. 1 J 

F. K. Mukerji — for Appellant. 

Abani Bhus/ian Mukerji — for Res¬ 
pondent, 

Dawson Miller, C. J.—This is an 
appeil under the Lstters Patent on 
behalf of the plaintitfin the suit from 
a decision of Ross, J., reversing the 
decree of the District Judge. 

The suit out of which the appeal 
arises was a suit for declaration of 
title to and recovery of possession of 
certain lands specified in the plaint 
in schedules 3, 4 and 6. It is necessary 
to bear in mind at the outset that the 
lands in suit are what is known as 
gora lands, that is to say they are 
lands not brought under regular culti¬ 
vation but which are from time to 
time, once in four or five years sub¬ 
ject to cultivation of certain classes 
of crops. The evidence, therefore, 
which might be adduced by either 
party of acts of user is not such as 
one might expect would be forthcom¬ 
ing in cases of lands under regular 
cultivation and therefore it is not 
surprising to find that the oral evi¬ 
dence upon this part of the case was, 
as has been pointed out by the learn¬ 
ed District Judge, somewhat weak. 

The Munsif before whom the case 
came for trial found in favour of the 
plaintiff and his decision was upheld 
on appeal to the District Judge. 

From that decision the defendants 
appealed to this Court. In so far as 
the lands in schedule 3 of the plaint 
are concerned the appeal to this 
Court failed. In so far as the appeal 
related to the lands in schedules 4 and 
6 the learned Judge over-ruled the 
decision of both the lower Courts 
and entered judgment in favour of 
the defendants. 

From that decision the plaintiff has 
appealed to this Bench under the 
Letters Patent.The argument put for- 
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ward before Ross, J., was based upon 
the assumption that the evidence of 
possebdon put forward by the p.ain- 
tiff had not been accepted by the 
District Judge and although the evi¬ 
dence of the defendants in that res¬ 
pect had been equally rejected it was 
contended that in such circumstances 
no weight could be attached to the 
presumption that possession followed 
title That argument was accepted 
by the learned Judge of this Court 
and he further appears to have been 
of opinion that it the evidence on 
both sides with regard to possession 
was weak then it must be taken that 
the trial Court and the Court of first 
appeal were not satisfied with that 
evidence and did not accept it as reli¬ 
able and that in such a case there 
being no reliable evidence as to the 
plaintiff’s possession within twelve 
years even if there were no evidence 
of possession at all on behalf of the 
defendants within the same period, 
still the plaiptiff must fail even 
though he could prove his title. In 
appeal before us it nas been pointed 
out that the learned Judge was not 
justified in assuming that the evi¬ 
dence of possession adduced by the 
plaintiff was not accepted by the trial 
Court and by the District Judge on 
appeal, and that the most that could 
be said was that the evidence in that 
respect was weak. I agree, as was 
■decided by this Court in the Full 
feench case of Raja Shiva Prasad 
V. Hira Singh (1) in 1921, that 
fthe onus being upon the plaintiff in a 
suit for ejectment he must make out 
both that he had title to the land in 
suit and that he was in possession 
within twelve years of the date when 
the suit was instituted and if he fails 
to prove his possession then, notwith¬ 
standing his title, it being admitted 
that the defendant is in possession at 
the date of the suit, his suit must fail. 
But the nature and quality of the 
proof required to satisfy the burden 
thus cast upon the plaintiff may vary 
in different classes of cases For ex¬ 
ample where the land is jungle land 
or land under water where no evi¬ 
dence of actual user in the ordinary 
sense can be expected to be adduced 

(1) 1193116 Pat. L. J. 478=(1921)P, H. C. C. 
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then no doubt the presumption that 
possession follows title may be called 
in aid to supplement the absence of 
evidence upon the question of posses¬ 
sion because mere non-user does not 
in itself deprive a party of his title to 
his land. It is necessary both that he 
should have lost his possession and 
that somebody else should have come 
into possession and remained there ad¬ 
versely to him. In the case of lands 
such as those now in question, al¬ 
though proof of certain acts of user 
might reasonably be expected, the 
evidence upon this point must neces¬ 
sarily be more difficult to procure 
than in the case of lands continually 
under cultivation and therefore, as I 
have already stated, it is not surpri¬ 
sing that the evidence upon this 
question adduced by the plaintiff and 
indeed adduced by either party, was 
characterised by the learned District 
Judge as being weak. In approaching 
this case one must consider further 
exactly what the case put forward by 
the plaintiff and by the defendante 
was. The case of the plaintiff was 
that he had acquired an interest in 
the land many years ago but that 
shortly before the suit was instituted 
in the month of Asar, 1325 B. S * in 
the case of the schedule 4 lands, and 
in the month of Bhadra 1325 B. 8.^ in 
the case of the schedule 6 lands, the 
defendants had forcibly ploughed up 
some of the land and sowed crops 
thereon and shortly afterwards had 
dispossessed the plaintiff. The case 
of the defendants on the other hand 
was that they had a good title to the 
land and that they had been in pos¬ 
session all along. In approaching 
the question of the truth or falsity of 
these varying statements the learned 
Munsif before whom the caso came 
for trial, in dealing with the schedule 
4 lands drew attention to the evidence 
of the plaintiff as to his title and he 
accepted that evidence and rejected 
the evidence of the defendants. With 
regard to possession the learned Mun¬ 
sif dealt with the case in this way. 
He said : 

**Theleiior of the plaintiff awears to bia 
ownership of the plot and the p'aintiff*8 AsAat 
posseasioQ of the land before dispoasetsion.** 

Therefore there was direct evidence 
given on behalf of the plaintiff show- 
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ing not merely his title but also his 
AAos possession at the material time 
in question and in fact right up to 
the time of dispossession alleged by 
the plaintiff in his plaint. He then 
deals further with the evidence of the 
plaintiff’s lessor and points out that 
he appears to be a frank and truthful 
witness. He then deals with the case 
put forward by the defendants. Their 
evidence he finds unsatisfactory and 
contradictory and he finds himself 
unable to accept it and having so 
criticised their evidence he concludes 
by saying : 

In thii view I hold that tho plAiDtiff*s 
proof of title hai not beeo negatived in any 
aenee by the defendants’ evidence of 
poseeeiion. ** 

It has been contended before us 
that that judgment although it may 
be destructive of the defendants evi¬ 
dence is not in fact a clear finding 
that the plaintiffs evidence was ac¬ 
cepted and therefore there is no 
finding of fact by the Munsif that the 
plaintiff ever was in possession 
during the twelve years immediately 
preceding the suit. I cannot accept 
this interpretation of the learned 
Munsif’s judgment. It appears clear, 
to my mind, that having stated what 
the nature of the plaintiffs evidence 
on this part of the case was and 
having refrained from criticising it 
as being untrue ho then dealt with 
the evidence of the defendants and 
came to the conclusion that he could 
not possibly accept it. Having arriv¬ 
ed at that conclusion the only possi¬ 
ble result must be that the evidence 
put forward on behalf of the plaintiff 
was reliable and that I think is what 
he meant when he said : 

** In this view I hold that the plaintiffs 
proof of title has not been negatived in any 
sense by the defendants’ evidence of posses¬ 
sion.*' 

Dealing subsequently with the sche¬ 
dule 6 lands the learned Munsif points 
out that the plaintiff s purchase, 
that is to say his title, was freely 
admitted by the defendants at the 
trial. It is not disputed before us 
that with regard to these lands evi¬ 
dence of possession was given both 
on behalf of the plaintiff and of the 
defendants but in dealing with this 
part of the case the learned Munsif 
confines himself rather to a oritioism 


of the defendant’s evidence than to 
any appreciation of the value of that 
of the plaintiff, but having arrived at 
the conclusion that the defendants 
were not in possession, or that at ail 
events if they were in possession of 
a portion of the land upon which 
sugar-cane was cultivated that that 
possession was p'’rmissive only, cor- 
oluded his judgment upon this part 

of the case in those words : 

'* Hence I hold that the plaintiff auffioiently 
proved his title to the schedule 6 land and the 
title is still a subsistiag oae. the evidence od 
the record do^s uot justify me to hold that the 
plaintiff's title to the schedule 4 and schedule 
6 land has been barred by limitation.’' 

Although that method of dealing 
with the case may not be altogether 
satisfactory or very scientifically 
expressed I have not the slightest 
doubt that what the learned Munsif 
meant was that the plaintiff had 
proved his title, that he had further 
proved by evidence that he was in 
possession and that the defendants’ 
evidence to the contrary had not in 
any way shaken the plaintiff’s evid¬ 
ence and therefore the plaintiff’s title 
was as he said still a subsisting one. 
By that he must mean that he had 
not lost his title by being dispossessed 
until or shortly before the suit was 
instituted. I have dealt at some 
length with the evidence of the Mun¬ 
sif because when one comes to look 
at the judgment of the District Judge 
on appeal again the findings are per¬ 
haps not expressed with that lucidity 
which one might have desired but it 
is necessary to bear in mind that the 
judgment of the learned District 
Judge was a judgment of affirmance 
and rather confined to dealing with 
criticisms of the points put forward 
on behalf of the defendants who were 
the appellants before him in that 
appeal and perhaps he has not as 
clearly, as might be wished, expressed 
his concurrence in the findings of the 
Munsif on. the question of the plain¬ 
tiff’s possession. His judgment upon 
this part of the case is short. He 
says, when speaking of the schedule 
4 lands, that the plaintiff had title 
under his lease. He then states what 
the foundation of the defendant’s 
title was- He then points out that 
gora land need not be subject to re¬ 
gular annual cultivation and actual 
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possession is always difficult to prove 
over such lands as in the case of 
jungle land and that the presumption 
ordinarily is that possession follows 
title. He then deals shortly with 
certain criticisms of the defendants* 
evidence and says: 

** I agree with th© Munsif that the plaintiff 
hai made out hie title and that it is not barred 
t»y limitation.** 

That finding certainly has the merit 
of being short and concise but it has 
been adversely criticised before us 
to-day on the ground that it is not a 
positive finding that the plaintiff’s 
evidence on the question of posses¬ 
sion was accepted. But as I hare 
already pointed out it was a judgment 
of affirmance and it must be taken, 
I think, that he did accept the find¬ 
ings on the question of fact come to 
by the learned Munsif and this being 
so I do not think that it can success¬ 
fully be contended that the learned 
District Judge was not satisfied with 
the evidence of possession put for¬ 
ward by the plaintiff. 

Then with regard to the schedule 6 
lands again, after dealing with the 
question of title, he points out that 
here also the land is gora and the 
evidence of possession on both sides 

is, and of necessity must be, weak: 

*'So as the plaiutifia have an old title I muat 
hold that (he presomptioo in their favour has 
not been rebutted aud the appeal therefore 
fails and I dismiss it with cost." 

The same criticism was levelled 
against that part of the judgment as 
against the previous part dealing 
with the schedule 4 lands, but it must 
be pointed out that the learned Dis¬ 
trict Judge nowhere states that he 
was not satisfied with the evidence 
given by the plaintiff. He states 
that the evidence is weak, and un¬ 
doubtedly it may have been, but at 
the same time he does hold that the 
presumption in favour of the plaintiff 
has not been rebutted and by this I 
fake it he means that evidence hav¬ 
ing been given on both sid.s and 
there being perhaps a difficulty in 
arriving at a conclusion as to exactly 
where the truth lies he is entitled to 
take into consideration the presump¬ 
tion which arises out of prior title. 
If that is so then I do not think the 
judgment is open to question. It was 
contended before us in the present 


appeal that where the evidence on 
both sides as to the possession is 
weak then the plaintiff is not entitled 
to pray in aid the presumption which 
arises from his title. I cannot acoept 
that contention. In fact the very 
point arose and was determined in 
the case of Tian Sahu v- Mulchand 
Sahu (2) decided in 1922 where the 
material facts were almost similar ta 
those arising in the present case. In 
that case reliance was placed upon 
the earlier Full Bench case of Raja 
Sfiiva Pramd Singh v. Hira Singh (1) 

where it had been laid down that 
whore there is no evidence at all of 
the plaintiff's possession then he can¬ 
not take advantage of the presump- 
ti:)n arising from title and in tho 
later case of Tian Sahu v. Mulchand 
Sahu (2) I find that in delivering our 
judgment I stated, “I think it would 
be extending the doctrine laid down 
in that case,” that is the Full Bench 
case, “ too far if we were to say that 
merely because the Judge had some 
difficulty in arriving at a conclusion 
upon the evidence or that he did not 
consider the evidence altogether 
satisfactory he was thereby precluded 
from looking either at the probabili¬ 
ties of the case as disclosed by other 
parts of the evidence or from the 
presumptions which might arise from 
the plaintiff’s title.” It was, there¬ 
fore, clearly laid down that not only 
in cases where the evidence was 
strong on both sides but in cases 
where the evidence is such as might 
be believed but is also weak, in both 
cases the Court having a difficulty in 
arriving at a satisfactory conclusion 
of where the truth lies may take into 
consideration the presumption arising 
from title as well as the other proba¬ 
bilities in the case. If therefore, 
the learned Judge, from whose deci¬ 
sion this appeal is brought, was of 
opinion that the presumption arising 
from title could not be called in aid in 
cases where the evidence is weak, 
but nevertheless credible, I must 
respectfully decline to agree with this 
view of the matter as it appears to 
me to be contrary entirely to the 
view taken in the case last cited. 
On the other hand if the learned , 

(2) m% Patna 432—2 Pat. 1—9 Pat, L, X 
460. 


1924 A. W. INGLES V. Sarju PraSaD (Dawson Miller. C. J.) Patna 633 


Judge was of opinion that there had 
been no finding by either of the lower 
Courts that the plalntitf's evidence 
of possession was accepted then I 
think that his opinion was not justi¬ 
fied upon a proper interpretation of 
those judgments. In these circum¬ 
stances it seems to me that this 
appeal must be allowed and the deci¬ 
sion of Ross, .1., must be set aside 
and that of the District Judge res¬ 
tored. The plaintiff is entitled to his 
costs of this appeal and of the appeal 
before Ross, J., against the respond¬ 
ents who have appeared. 

Mullick. J .—I agree that the ap- 
peal should be decreed. In my 
opinion the judgment of the District 
Judge must be read together with 
the judgment of the trial Court and 
it is a reasonable interpretation of 
the judgment of the District Judge 
to say that having regard to the evid¬ 
ence of title given by the plaintiff 
and the evidence of possession given 
by both parties and having regard to 
the character of the land, the con¬ 
clusion to be drawn is that the plain¬ 
tiff was in possession of the land in 
suit within the statutory limit. That 
being so the learned District Judge 
was right in giving the plaintiff a 
decree for recovery of possession. 
In my opinion the facts of this case 
do not bring it within the rule laid 
down in the Full Bench case of Raja 
Shiva Prasad Singh v. Hira Singh 
(1). They come more nearly under 
the operation of the principles laid 
down by their Lordships of the Privy 
Council in Kuthali Moothavar v. Per- 
ingati Kunharankutly (3/. 

Appeal allowed^ 

(3) 119211 44 Mad. 883—48 I. A. 395—41 M. 

L. J. 650-14 L.W. 721—(1921) M. W. N. 

847 fP. 0.) 


1924 PATNA 633 

Dawson Miller, C. J. and 
Mullick, J. 

A. W. /np/'s—Appellant. 

V. 

Sarju Prasad Misser —Respondent. 

K. A. No. 15 of 1921, Decided on 
2l8t December 1923, from a decree of 
Sub-Judge of Darbhanga, D/- 4th 
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Co-owners—Profitn appropriated by one co¬ 
owner—Co-owner/table to pay interest. 

A oo-owner who has appropriated the pro¬ 
fits to the joi nt property for a Dumber of years 
is liable OQ equitable gr ounds to pay interest 
even for period anterior to thesuit. (P. 634 C. IJ 

Sultan Ahmed with P. C, Mitter — 
for Appellant. 

S. M. MuHick with H. Prasad — 
for Respondent. 

Facts.—Plaintiffs sued for partition 
on the 6th of July 1910 in the Court 
of Subordinate Judge of Darbhanga 
which was decreed in his favour. 
Defendant was in possession of the 
mauza in suit partly as proprietor 
and partly by virtue of leases from 
other co-sharers. Plaintiffs had prior 
to suit purchased shares ol the lessors 
of the defendant. 

On 21st September 1911 fcho preli¬ 
minary decree was passed '>y which 
plaintiffs were given profits. 

On appeal the Calcutta High Court 
disallowed the claim for mesne profits 
but decreed that an ordinary account 
as between co-sharers should be 
taken. In accordance with this 
order of the High Court the Sub¬ 
ordinate Judge decreed a certain 
amount as interest on the compensa¬ 
tion allowed to the plaintiffs f jr the 
period prior to the suit. Among 
other pleas the defendant complained 
the interest for a period prior to suit 
should not be awarded. There were 
also cross-objections by the plaintiff 
on questions of fact which are not 
material for our report. 

Dawson Miller, C. J.— In this case I 
had prepared a judgment dealing with 
the questions in dispute in the 
appeal and had arrived at the same 
conclusion as my learned brother 
Mullick, J. Since then I have had 
an opportunity of perusing the 
judgment prepared by him. I agree 
with him in the conclusions he has 
arrired at, but as he has dealt with 
some of the points, more specially 
the question Oi interest, more fully 
than I have thought fit to do I need 
only say I concur in the judgment 
about to be delivered. 

Mullick, J.— [His Lordship after 
setting out facts as stated above and 
dealing with matters not material 
for our report proceeded as follows :—] 

The Subordinate Judge has awarded 
interest at 6 per cent^ as part of the 
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compen?ation due to the plaintiffs. 
Tt is argued that as the plaintiffs are 
iiot entitled to mesne profits and as 
there was no demand by the plaintiffs 
for delivery of possession, interest 
cannot be allowed. An attempt was 
made by the respondents to show 
that a demand was in fact made, but 
there is no reliable evidence of this , 
and the question is one of law; 
namely, whether a co-owner who has 
appropriated the profits of the joint 
property for a number of years, is 
lliable to refund anythiup more than 
the actual amount of such profits. 
A co-sharer’s liability to piy com¬ 
pensation was decided by their Lord¬ 
ships of the Priv 5 Council in Wats^ 
(ind Company v. Ramchund Dutt (1) 
and in a subsequent suit for compen¬ 
sation, interest was awarded for a 
period anterior to that suit hut sub¬ 
sequent to the former 
and Company v. Ramchund DuU (3)J. 
The question, however, is whether 
interest is allowable here for the 
period anterior to the suit. The re¬ 
levant portion of Act XXXII of 1839 
runs as follows : 

“ It IB, therefore, hereby enacted that, upon 
all debts or sums certain, oayab’e at a ocrtsin 
time or otherwise the Court before which such 
debt O'* Bums may be recovered may, if it sha 1 
think fit, allow interest to tbe creditor at a 
rate not exceeding the current rs’e of interest 
from the time when such debts or sums cer¬ 
tain were payable by virtue of some wri’ten 
icstrument at a certain time, or if payable 
otherwiee, then from the time when demand 
of payment shall uave been made in writing, 
so as such demand shall give notice to the 
debtor that interest will bo claimed from the 
date of such demand until tbe time of pay¬ 
ment. Provided that interest shall be payable 
in all oases in whiob it is now payable by 
law.” 

In Haro Persai Roy v. Shama Per- 
sad Roy (3) their Lordships of the 
Privy Council considered the question 
whether these words did not debar 
the Court from giving interest on 
mesne profits The suit was for re¬ 
covery of possession and mesne pro¬ 
fits by a younger brother against his 
elier brother in respect of his share 
of the family property which had 
been previou-^ly separated by private 
partition. Their Lordships pointed 

(1) 118911 18 Oa. 10—17 1. A. ilb—5 S&r, 

536 (P. C.) 

(2) [1895)23 Cal. 799. 

(3) [18781 3 Cal. 654—5 I. A. 31—1 O. L. R. 

499—3 8ar. 782 (P. 0.) 
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out that the proviso in the Interest 
Act referred to the state of the law 
and practice in India independently 
of the Statute and in regard to earlier 
oases cited before them in which 
interest on mesne profits had been 
allowed for a period anterior to the 
suit, they observed that they were far 
from saying that these cases had 
been wrongly decided. It was clear 
that in their Lordships’ opinion in¬ 
terest could be granted on equitable 
grounds though in the circumstanoes 
of the case before them they gave 
interest only from the date of the 
institution of the suit. 

Next we find that while in cases of 
restitution section 144 of the present 
Civil Procedure Code makes provision 
only for proper orders as regards 
payment of interest or damages, the 
principle has been applied to cases 
where money deposited in Court has 
been withd»*awn by one party on an 
undertaking to repay the amount but 
without any undertaking to pay in¬ 
terest [Alngappa Chettiar v. M'aihu- 
kumnra Chettiar (4)]. 

In a land acquisition case where 
one party had withdrawn the amount 
allowed as compensation by the Land 
Acquisition Court and the amount 
was afterwards reduced on appeal, 
the Court in exercise of its inherent 
powers directed the payment of in¬ 
terest over the excess [Collector of 
Ahmadabad v. Lavji Mulji (5)]. 

In Hamira Bihi v. Zubaida Bihi (6) 
a Muhammaden widow was allowed 
to take possession of her husband’s 
estate in order to satisfy her dower 
debt with th(. income of it, and there 
was no agreement, express or implied, 
that she should not be entitled to 
claim any sura in excess of her actual 
dower. It was held by their Lordships 
of the Privy Council that on equi¬ 
table considerations she was entitled 
to some reasonable compensation, not 
only for the labour and responsibility 
imposed on her for the proper preser- 

(4) [1918] 41 Mad. 316-(1917) M.W.N. 669— 
42 I. C. 836—22 M. L T. 162. 

(5) [1911] 35 Pom. 255—10 I. C. 81S—13 Bom. 
L. R 259. 

(6) [1916] 38 AU. 581-43 I.A. 294—14 
1055—21 O.W.N. 1—18 Bom. LJl. 999^ 
31 M.L.J. 799—20 M.L.T. 505—4 L.W. 
602—36 I.C. 87—(1916) 2 M.W.S. 551—1 
Pat. L.W. 57—25 C.L.J. 517 (P.O.) 


A. w. Inglis V. Sarju Prasad (Mulliok, J.) 


4 

Phulmant 

ration and management of the estate, 
but also for forbearing to insist on 
her strict legal rights to exact pay¬ 
ment of her dower on the death of her 
husband; and such compecsation for 
forbearance to enforce a money pay¬ 
ment was best calculated on the basis 
of an equitable rate of interest. 

\n Muharnnaden Abdul Siffur Row- 
ther V. Hamida Bivi Ammal (7) the 
plaintiff, a Muhammadan lady, sued 
for her share on taking account of 
the business which was carried on by 
her father while he was alive and 
which was oor tinned by her brothers, 
the defendants, after his death, the 
amount due to the plaintiff still being 
utilized by her brother . It was con¬ 
tended that there was no established 
practice as to interest being payable 
to a Muhammadan lady claiming 
interest on an un iscertained sum of 
money due to her as her family busi¬ 
ness. It was held following the deci¬ 
sion of their Lordships of the Privy 
Council in Miller v. Bart,o'w (8) to the 
effect that Indian Courts are Courts 
both of law and of equity, that the 
Court was competent to award as 
damages interest not covered by the 
Act. The learned Judges also drew 
attention to the observation of Lord 
Hersohell in Lonaon Chatham and 
Dover Railway Company v. South EasU 
ern Railway Company (9) to the effect 
that the hands of the Courts in Eng¬ 
land were tied as to awarding interest 
on equitable grounds by previous 
decisions : and they decreed interest 
in the suit before them on the ground 
that there was no such cour8« of deci¬ 
sions in this country. 

In Khetra Mohan Poddar v. Nishi 
Kumar Saha (10) the plaintiff had 
supplied cloth to the minor defendant's 
father and sued for the recovery of 
the value of the cloth on adjustment 
of accounts and for interest on the 
said sum. One of the questions raised 
was whether the minor was liable for 
interest. The Court, having regard 
to the long time during which the 

(7) 42 Mad, 661—36 M.L.J. 45&—25 
M,L.T. 242—52 I.C. 505-1919 M.W.N. 
484. 

(8) 11871] 8 P,0. 783—18 Moor. P,C. (d.b.) 
137 

(9) 11893) A.O. 429—63 L.J. Oh. 93—1 R. £ 75 
-69 L.T. 687—58 J.P. 36. 

(10)* 11917-18J 22 C.W.N. 488-45 I.O. 667. 
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plaintiff had been kept out of the 
money, awarded interest at 6 per cent, 
as damages. They were of opinion 
that interest could be given in oases 
where it was not recoyerable either 
under contract or the provisions of 
the Indian Interest Act. 

In ray opinion interest should be 
given in this case on equitable 
grounds. The defendant has had the 
use of the rents and profits in respect 
of the share of the plaintiffs for many 
years and it is obvious from the 
course which this litigation has taken 
that he has left no stone unturned to 
prevent the plaintiffs from taking 
possession. As he is the owner of an 
indigo factory it is presumed that he 
is a man of ordinary business habits 
and that he invested the money for 
his own benefit. 

In these ciscumstances, I think the 
order granting interest as damages 
must be atfirmed. Tha rate, being 
only 6 per cent, is certainly fair. 

Appeal dismissed, 
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Phulmani Mundain and another — 
Appellants. 
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Emperor —Opposite Party. 

Death Ref. No. 25 of 1923, Decided 
on 15th November 1923, against the 
order of J.O. Caota Nagpur, L)./- 11th 
October 1923. 

♦ « Penal Cole, 8. joe^Administering 
lowe potion or drug expecting benefit ie i*o 
offence but'vhere the wife idmimsters at the 
ir.Btance of her paramour who wae tht enemy 
of her husbana she is guilty under S. S04 A. 

Where the inteation to cause death cannot 
be clearly found without any other poasible 
explanation of the act of the person giving 
poison a conviction for muroer cannot stand. 
Unless i! ie shown clearly and without 
possible doubt that the intention was to 0 oU 8 e 
death where a substance is administered as a 
love potiou, the accused caoLOt be convicted 
of murder. The mere adminiisteriug 
love i/otion or drug which a person think* 
might bo beneficial is noi in itself an offence 
but when it <8 supposed to have effect upon 
I ersoDs with whom tue paramour of the 
accused had enmity, and when she adm.nistec* 
it without due care and caution or any 
enquiry as to what jt really is her act falls 
within sec. ^04 A. [P. 639, C. 1 and 2.] 

A. A Patel and A. K, Ray — for 

Appellants. 

Sultan Ahrirni (Covt, Advocate)-lr t 

the Crown. 
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Adami. J —The Appellant Phul- 
nmni Mundain has been found guilty 
of the murder of her husband, Lodro 
Munda, and has :been sentenced to 
death by tie learned Judicial Commit' 
sioner of Chota Nagpur. The Appel¬ 
lant Sagar Munda has been found 
guilty of abetment of the murder and 
has likewise been sentenced to death. 
The learned Judicial Commissioner 
has referred these sentences to this 
Court for confirmatiAi. 

It appears that Lodro Munda had 
for nine years before serred as a 
servant of one Abraham Munda at 
Kadma, Abraham being some relation 
of his, but for the last eighteen 
months he had transferred his servi¬ 
ces to one Masidas Kumar who lived 
not far away from Abraham. Lodro 
had no house of his own; he took his 
meals with his relation Abraham and 
slept at the house of his master 

Masidas. 

Three years ago Lodro married the 
Appellant Phulmani, whose parents 
lived at a village called Hesahatu 
some little distance away. Having 
no home of his own Lodro had to let 
his wife live generally with her 
parents but she used to come at times 
and stay with him at the house of 
Abraham. As far as one can see there 
were no quarrels between Phulmani 
and Lodro but the neighbours inferred 
that they did not get on very well 
together from the fact that Phulmani 
used only to stay for a short time at 
Abraham’s house and then used to 
escape home. 

At mid-day on the Jlth June 1923 
Phulmani came to the house of Abra¬ 
ham and stayed there for the day. 
In the evening when Abraham, Lodro 
Pbulmani’s mother, Bharosi, who had 
come with her, and Abraham’s wife 
Mariam were in the house, Phulmani 
cooked the food for the party. Lodro 
partook of rice and dhal which had 
been cooked by Phulmani and after 
staying for sometime in the house of 
Abraham left for the house of 
Masidas where he went to sleep. 
During his meal he had mentioned 
that the rice and dhal tasted bitter. 
At about 10 o’clock that night Lodro 
complained to Isreal, the son of 
Masidas, that he was feeling ill and 
that there were burnings in his body; 


he also started vomitting. Isreal told 
Masidas and Masidas came and saw 
Lodro, and seeing his condition, sent 
for Abraham and Maiiam, and 
mani also came to the house. , 
women proceeded to rub oil on Lodto s 
body. Then Masidas sent for a baid 
called Boraya who brought two kinds 
of roots which ha crushed and ad.mi- 
nistered to Lodro in water, but Lodro, 
it seems, could not swallow 
mixture and vomitted it out. His 
condition grew worse and early in 
the morning, at about 4 A, M., he 
died. He had been lying on a mat in 
the verandah and had, it seems, 
vomitted on the mat. In the morning 
Masidas went off to the police station 
ano gave information at 7 o’clock. 
The Sub-Inspector came and investi¬ 
gated the case and found the dead 
body of Lodro on a mat in Masidas’s 
verandah. He also found vomitted 
matter a little distance away below 
the verandah; it looked as if it had 
been swept there. He collected this 
and he also cut portions of the mat 
where he found stains, he collected 
also scrapings of portions of the 
surface of the veraodah where he 
saw what he thought were blood 
stains or vomitted matter, aid these 
substances were subsequently sent to 
the Chemical Examiner. The Sub- 
Inspector then went to the house of 
Abraham and there found a chicken 
that had died and also two dogs 
which had been paralysed during the 
night. He was handed the dubha in 
which Phulmani was said to have 
administered the dhal to her husband 


__ _1 


of the rice from the evening before. 

The Sub-Inspector took all proper 
steps to forward the substances 
which he had found to the Chemical 
Examiner. The chicken and the hen 
which were subsequently found were 
sent to the Veterinary Surgeon in 
order that the contents of their bodies 
might be submitted to the Chemical 
Examiner. The result of the cbemioal 
analysis may be stated now. Aconite 
was found in the rice vomitted by 
Lodro Munda as also in the rice 


which had been vomitted by the dog® 
and in the katora ( brass cup ) whmh 
had contained the dhal which Lodro 
had consumed. No trace of poison 
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was found in the other artioles^ 
namely, the cut-pieces of mat and 
the scrapings from the verandah in 
Masidas's house. In the vomit of the 
dogs were found some pieces of wood 
and in the vomit collected outside 
Masidas’s verandah were found small 
pieces of paper. No explanation has 
been given how the wood and the 
paper came to be mixed with the 
vomit but it is quite likel 7 that in 
scraping up the substances some 
wood or papar got mixed up with it. 

Lodro’s body was duly sent to the 
Assistant Surgeon for post-mortem. 
The post-mortem examination was 
held by the Assistant Surgeon who 
found sigos leading him to believe 
that death was caused by soim^ 
poisonous stuff such as aconite or 
belladona. There was general venous 
congestion and haemorrhages in the 
mucuous membrane of the stomach 
while the heart was full of dirk clot¬ 
ted blood. All the symptoms of poison¬ 
ing were present and the stomach 
and other vital organs such as the 
liver, kidney and intestines were sent 
to the Oheraica] Examiner who 
detected aconite in the portions sent 
to him. There can therefore be no 
doubt that the death of Lodro was 
due to poisoning by aconite. 

In his information MasiJas stated 
that Phulmani served Ljdro with the 
food and that Lodro and his wife 
were not on gooi terms. It transpired 
too that though Phulmani had been 
rubbing Lodro’s body with oil while 
he was ill, she had disappeared before 
he died. It also came to be known 
that there was some intimacy between 
Phulmani and the Appellant Sagar 
Munda, and it was suspected that she 
had gone to join Sagar, but vhen 
search was made both at her parent’s 
bouse and in Sagar’s village neither 
of these two perfons could be found. 
It was not until some days later, 
after warning had been given to the 
chowkidar of Kolma to look out for 
these two people, that one day pro¬ 
secution witness No. 19, Simon, saw 
Phulmani in Kolma about 40 Yards 
from Sagar s house. He asked her 
who she was and where she was 
going and she said that she was 
looking for Sagar. He asked her 
what she had to do with Sagar and 


she replied thaeshe had asked Sagar 
for medicine so that she might give 
ii to her husband to make him cease 
to care for her and that he had given 
her some medicine which she had 
given to her husband who had died 
in consequence and so she was 
looking for Sagar. Simon also saw 
Sagar and told him wi at the 
woman had said to him and 
Sagar said that he had done no 
wrong and he could not understand 
why the woman had made such 
statements. The chowkidars were 
called ill and Phulmani and Sagar 
were both taken to the Sub-Inspector 
on the 16th June. They got to the 
police station on the 17th and were 
taken before the Sub-Divisional 
Magistrate of Khunti After the 
nece'^sary warning had been given, 
and precautions taken, the statements 
of these two pers-ons were recorded 
by a Mlgis^^ate of the first class. 
Phulmani stated that she had given 
her husband some medicine but not 
with the intention of killing him; she 
had given it to him so that he might 
not leave her; she had run away in 
fear when she saw him 'lying because 
‘she thought that it might be suspected 
that her intention had been to kill 
him. Sagar corroborated what Pbul- 
mani had said. He as?#»rted that the 
woman had asked him for a medicine 
to give her husband so that the 
husband should not desert her and 
that he had secured the medicine 
from one Birsa of Giring. A week 
after he got it he gave the medicine 
to Phulmani, but he denied that he 
had asked for any medicine which 
would kill Lodro. Sagar said that 
after Lodro’s death Phulmani had 
come to his house. 

Again on the 9th of August both 
Phulmani and S igar made statements 
to the committing Magistrate. Here 
Phulmani said that on the day on 
which Loiro had died from illness 
she had given her husband medicine 
in order that he might cease to care 
for her. She said that when she 
married him she had cared for him 
but she no longer did so. Sagar had 
given her the medicine and when 
Lodro was dying she had run away 
to Sagar to inform him that, whereas 
she had wanted medicine to make 
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Lodro leave her, the' medicine was 
cans lag Lodro’s death. She admUted 
that it was she who cooked Lodro s 

rice and dhal and 
the medicine into h s dhal. She had 
not however, given him the medicine 
^ith rintenfion of kilUng him but 

only in order to cause him to leave 

her Before committing Magistrate 

Sagar made a similar statement cor- 
3 ¥ir\{y what Phulmani had said. 

p°bS.:“ 1.”-" >»■' ‘T 

she had no longer cared for her 
husband and wanted her husband to 
give her up. He had procured the 
mecicinefrom Birsa, whom he had 
asked whether he knew of any medi¬ 
cine which would make husband and 
wife leave each other, and Birsa said 
that he knew some me icine and had 
-iven him some a week afterwards. 
He Sagar, had given the medicine 
to Phulmanv and then he heard froit) 
Phulmani that Lodro was dying 
owUig to the medicine. Before the 
learned Judicial Commissioner these 
statements by the two accused wore 
retracted. Phulmani stated that it 
was Mariam the wife of Abraham, 
who prepared the dhal and rice and 
that sh«^, Phulmani, had been driv m 
to make the previous statements 
because she bad been tutored to do so 
by the Sub-Tnspector and the Head 
Constable. She denied tli '.t she ^ as 
present when Lodro died and she also 
denied that she bad any intercourse 
with Sagar. Sagar stated that it 
was Phulmani who had implicated 
him and that he had made previous 
stateraants to the police and to the 
Magistrate out of fear; he denied 
giving any medicine to Phulmani. 
The reason be gave for his implication 
by Phulmani was that he had scolded 
her and told her that she ought to 
stay with her husband. 

Now the evicence as to the events 
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. medicine was with care because they were after- 
Sh^dmitted wards retracted but those previous 
ooked Lodro’s statements are strongly corroborated 
,at she had put by all the evidence given ‘I*® 
dhal She had The case is a clear one so far as the 
the medicine facts are concerned. The only ques- 
killing him but tion which really arises here is the 
B him to leave question of the intention with 
ng Magistrate the powder was procured by Phui- 
statement cor- mani and the intention with which 
mani had said, it was administered to her husbind. 

I told him that With regard to Sagar and also with 
cared for her regard to Phulmani we have to 
er husband to decide whether either of these two 
procured the or both of them were cognisant of 
whom he had the fact that the powder they were 
w of any medi- handling was a poison. It is true 
ce husband and that Phulmani has changed her 
and Birsa said statement in her confessions. She 
e iciiie and had fir;=t said chat her object was to 
ek afterwards, make her husband love her and 
•n the medicine afterwards that her object was 
he heard frOiU to make her husband leave her ; but 
ro was dying in both statements she has averred 
ine. Bfcfore the that her object was to use the powder 
missioner these as a potion to influence her husband’s 
o accused wore heart, and she denied throughout that 
stated that it her object wa** to kill her husband. 
B of Abraham, The learnt-d .Judicial Commissioner 
il and rice and with regara to the knowledge of the 
ad been driven Appellants as to what the powder was, 
)us statements holdi- that “ the guilty relations bet- 
tutored to do so ween Phulmani and Sagar and the 
and the Head frequency with which the root of aco- 
jd thi.t she was nite is met with in Indian bazars ap- 
iied and she also pear to me to justify the conclusion 
any intercourse that they must have known perfectly 
stated that it well what the medicine was. The fre- 
had implicated quency with which aconite is met 
made previous with in Indian bazars is mentioned in 
liice and to the Lyon’s Jurisprudence.” This state- 
fear; he denied raent is rather too broad. We have 
ae to Phulmani. to remember that these people were 
>r his implication Mundas and even if Sagar knew the 
it he had scolded nature of the poison there was noth- 
at she ought to ing which can satisfy us without a 
id. doubt that Phulmani also knew. It 

\ti trt rhp eTrpnt.9 ia t.n nnhpd that Sacar stated that 


which took place on the 11th June i\ 
quite clear. There is no doubt that 
Phulmani administered the poison 
to her husband in hU dhal. This is 
proved quite conclusively by the 
witnesses and by the chemical ana¬ 
lysis and there is no doubt that 
Lodro died of poison administered 
in the dhal. Of course the confessions 
made by Phulmani as to the admini¬ 
stration of the drug have to be taken 


he had procured the aconite from on© 
Birsa and Birsa has not been produced 
for examination, nor does the evi* 
dence show why he was not produced. 
The probability is that Birsa denied 
that he had supplied aconite. It i© 
hardly likely that he would admit it, 
but anyhow we have no evidence^to 
show that Sagar was informed wba 
the poison was when he procured it. i 
is possible that he too thought that he 
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was procuring some substance which 
would be a potion of some sort. From 
the statement which Siraon.says Phul- 
mani made to him, and from her con¬ 
fessions it would appear that Phul> 
mani thought she was using the sub¬ 
stance as a potion. There is no evi¬ 
dence throughout to ‘show that she 
knew the substance was a poison or 
that she intended to kill her husband. 
The evidence as to enmity between 
Phulmani and her husband is based 
on inferences. The witnesses them¬ 
selves say that they have never seen 
any quarrel between the two. 

Now if we are to hold that these 
confessions are corroborated by »he 
evidence although they have jbeen re¬ 
tracted, at the same dme we have to 
remember that if we accept the con¬ 
fessions at all we must accept them as 
they stand and cannot add to them ; 
we can only take them as confessions 
by Sagar and Phulmani and that the 
substance procured by Sagar was ad¬ 
ministered with the object of influenc¬ 
ing in .'<ome way or another the heart 
of Lodro. It is true that haTing re¬ 
gard to the fact that Phulmani’s own 
mother stated that Phulmani and 
Sagar had for the last year been inti¬ 
mate (Bharosi puts it that they had 
been of one mind with each other), 
Sagar probably would not be anxious 
to make Lodro fonder of his wife. It 
is, as the learned Judicial Commis¬ 
sioner has found, very probable that 
the couple wanted to get rid of Lodro, 
but in this case there is no sutficient 
evidence to show us that such was 
their intention without any reason¬ 
able possibility of doubt. We have to 
remember that the people are ignorant 
and that such love potions are believ¬ 
ed in byijthe ignorant. There have 
been several cases, all very much of 
the same nature as the present one, in 
which it has been held that where the 
intention to cause death cannot be 
clearly found without any ocher possi¬ 
ble explanation of the act ^of the per¬ 
son giving poison, a conviction for 
murder cannot stani. The case of 
Emperor v. Ramava Channappa (1) is 
very similar on facts to the present 
one. It was there held that in a case 


(1) 11915) 17 B^m. L.R. >217—28 1.0, 641—16 
Or. L*J,*305« 
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like the present one, the proper con¬ 
viction is a conviction mot under S. 
30 but under S. 304 A. In Pika Bewa 
V. Emperoi (2) the Calcutta High Court 
also hfcM that unles.^J it is shown 
clearly and without possible doubt 
that the intention was to cause death 
where a substance is administered asj 
a love potion, the accused 'cannot bej 
convicted of murder. It was there! 
said that “the mere administering of 
a love potion or drug which a person 
thinks might be beneficial is not in 
itself an offence ; but when it is sup¬ 
posed to hare elfect upon persons with 
whom the paramour of the accused 
had enmity, and when she administers 
it without due care and caution or any 
enquiry as to what it really is, her 
act certainly falls within S. 304A.’’* 
Similarly in the case of Emperor v. 
Jamna (J) it was held in a case almost 
similar to the present one 'that the 
offence committed was an offence 
under S. 304A of the Penal Code. 

The learned Judicial Commissioner 
has held that there cannot be any 
possiblo doubt as to the intention of 
Phulmani and Sagar; but we are not 
able to hold that considering the state¬ 
ments and the evidence, there is no 
possibility that Phulmani at any rate 
really believed that the drug which 
was given to her would merely influ¬ 
ence her hutbind’s heart. Her sub¬ 
sequent action as shown by Simon’s 
evidence corroborates this idea. There 
is no doubt that Phulmani was acting 
on the suggestion of Sagar and it is 
impossible in the absence of Birsa to 
say whether Sagar really thought that 
the substance was harmless. He too 
must get the benefle of the doubt so 
far as the conviction of murder is 
concerned, but of the two he is prob¬ 
ably tbe more responsible for the con¬ 
sequences of the administration of the 
drug. 

It is clear that Phulmani, even'if 
she had neitner the intention to cause 
death nor t!ie knowledge that she was 
likely to cause death, was oareles of 
the consequences of her act, and ad¬ 
ministered the poison without due 
care and caution or any inquiry as to 

(2) (rJ13)39Cal. 855—15 0.L.J. 512—14 I.C' 

195-13 Cr. L.J. 195—16 C.W.N 1055. 
l3) [19091 31 All 290-6 A.L.J.203 -2 ,I.C. 

214—9 Cr. L.J. 533. 
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what it really was. Sagar, too, made 
no sufficient inquiry before he handed 
the poison to Phulmani, and by sup¬ 
plying her wi-h the powder abetted 
the offence of which she has been 
found guilty. 

The conviction under S. 302 and S. 
302 read with S 109 and the sentences 
of death passed against the two Ap¬ 
pellants must be set aside, and there 
must be substitutf d therefor the con- 
▼iction of Phulmani under S. 304A, I. 
P. C. and of Sagar under S. 304A read 
with S. 109. They are sentenced to 
rigorous imprisonment for two years 
under those sections respectively. 

BuckniU, J.—T agree. 

Conviction & Sentences altered. 
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r>AS AND ROSS, JJ. 

Banku Behari Pandeij and others — 

Appellants. 

V 


Chatur Pandey and dhers —Res¬ 
pondents. 

S. A. No. 271 of 1924, Decided on 
27th March 1924. 

jgr ^ Court p€9—Partition au^t—Court 
fees must be ordered with reference to the 
plaint and not to whut is ultimately found by 
the Court. 

Where the family is joint the possession of 
one is the posiiession of all and the stamp 
reporter has no authority to determine Court 
fees by reference to what is afterwards deci¬ 
ded by the Court. If the plaintiff’s case is 
untrue it will fail. But the Court fee must be 
ordered only on the footing of the plaint. 

[ P 640 C 2] 


S. C. Mitter — for Appellants. 
None appeared for Respondents. 


ag. 

the 


par- 

pro- 


Judgment—We are unable to 
ree with tho view taken by 
Stamp Reporter. 

The suit was a simple suit for 
tition and so far as the Scb. II 
pertios are concerned they stand in 
the names of the different members 
of the joint family. The Stamp Re¬ 
porter says as follows : — 

•* But the Courts below have concurrently 
fouod that the Sch. ll properties were ac- 
quired in the lames ot Vririous Defen ants 
and the lorer Appellate Court has further 
found as a fact that the Sch. II properties 
weresbewn in the names of Defendants in the 
RevisioL al S 1 m n i • . . • 




That may be so ; but the Settle¬ 
ment record does not decide any 
question of title between the parties 
although it does show that the pro¬ 
perties wore in the possession of dif¬ 
ferent members of the joint family. 
But it is the case of the Plaintiffs in 
the plaint that the family is joint, 
and it is well settled that where the 
family is joint the possession 
of one is the possession of all. 
I know of no authority which 
entitles the Stamp Reporter to 
determine the question of court-fees 
by reference to what is afterwards 
decided by the Court. If the Plain¬ 
tiff’s case is untrue, it must fail, but 
I know of no authority which entitles 
the Court to compel the Plaintiff to 
pay Court-fees, not on the footing of 
the plaint, but on the footing of what 
is afterwards decided by the Court. 

The Stamp Reporter refers to an 
order of this Court, dated the 2nd 
May 1923 in F. A. No. 64 of 1923, to 
which 1 was a party. That order 
does not support the view presented 
before us by the Stamp Reporter. In 
that case the properties entered in 
Sch. I stood in the names of the dif¬ 
ferent members of the joint family. 
We came to the conclusion that no 
ad valorem fee was payable in respect 
of che Plaintiffs’ claim for those pro¬ 
perties. So far as Soh. II properties 
were concerned, we came to the con¬ 
clusion that as those properties stood 
in the name of strangers it was ne¬ 
cessary for the Plaintiffs to displace 
the apparent title of strangers, and it 
was therefore obligatory on them to 
pay an ac/va/orem Court-fee. But in 
this case so far as Sch. II properties 
are concerned, they stand in the 
names of the different members of 
the joint family. As I have said be¬ 
fore, the possession of the member 
of the joint family is the possession 
of all the members of the joint 
family. 

Wo hold that correct fee was paid 
by the Plaintiffs on the plaint and on 
the memorandum of appeal in the 
Court below. 
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Dawson Miller, C. J. and 

Mullick, j. 

[Mahdrani) Janki Kuer —Plaintiff- 
Appellant. 

V 

Birj Bhikhan Ojha ’'tid others — 
Defendants—Respondents. 

Letters Patent A. Mo. 54 of 192J, 
Decided on 4th January 1924. 

^ * (a> Regiatration Act, S. 17 — Leaa^ 
gra"ti g mokarariint rp'*t for ini-"finite period 
at fixed re d must be re'/ia^cred if effected iu 
the form of a Sanad—T. P. Act Ss. W7 & 
il7—Evidence Act, S. 91. 

A lease of iramovoable property y^ranting 
mokarari iaterest fof an indefinite period at 
a fixed rent need not be in writing. It may 
be tflfected by oral agreement In w htoh case 
no question of registration arises and t:ie 
lease may be proved in the same way as a^iy 
other verbal agreeraeijt. aod even documentary 
evidence may b? admissible in support of the 
oral agreement, but if the lease or graut is in 
the from of a document (as iu thi<» case b;. a 
Sanad) then the only evidence aimiSv^'ible in 
proof .of the terras of the document is the 
document itself and unless it is registered 
even the document iUelf cinnot bo admitted 
in ev'dence as proof of any transaction affect, 
ing the property. (P 612, C 2 & P 613. C 1] 

♦ (6' Reoistratiou Act, S. 49—Deed though 
unregidered mag be admitted for collateral 
purpose. 

Adocumsol inadmissible for the purposes 
meotionol in S. 49, may nevertheless be 
admitted for collateral purpose, as for example 
to explain why a donee (in this case a tenant) 
under a deed imperfect througu lack of 
registration was in possession, or to move 
the nature of tiiat possepsion 26. C. W. N. 65 ; 
27B. 215; 39 A. 696 & 43 M. 244 Ref. (P 644,0 1] 

L. N. Sxnjh —for Appellant. 

B. Saraa—toT Respondents. 

Dawson Miller, C. J.— The suit out 
of which this appeal fiiases WdS in 
stituiied by the appellant under S. i06 
of the Bengal Tenancy Act against 
the respondents, her tenants, claim¬ 
ing a declaration that the siatus of 
the respondents is that of occupancy 
raiyats aiid not raiyats holding at a 
fixed rate as recorded in the recent 

survey and settlement. 

The assistant Settlement Officer 
round in favour of the respondeiils 
and dismissed the suit, 

C 3 in revision under 

^ Act was preferred be- 

• fore the Settlement Officer who affirm¬ 
ed the decision of his subordinate and 
dismissed the application. 
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An appeal was then preferred to 
the Special Judge who reversed the 
decision of the lower Court on the 
ground that the entry in the record- 
of-rights declaring that tlie respond¬ 
ents were tenants at a fixed rate was 
based upon a sanad dated 1289 F. 
(1882 A. D ) granted by the predeces¬ 
sor of the appellant to the' predeces¬ 
sor of the rt-spendents but as the 
document was a lease rccjuiring re¬ 
gistration under S. IT of the Regis¬ 
tration Act it was iioi admissible 
in evidence under S. 49 of the Act is 
it had not been registered. 

As there was in his opinion, apart 
from the document and the record- 
of-rights which based on it, no other 
evidence by which it could be shown 
that the respondents were tenants 
holding at a fixed rate bo allowed the 
appeal and orderca the entry to be 
amended by recerding them as oc¬ 
cupancy tenants instead of tenants 
holding at a fixed rate. 

From thin decision the respondents 
appealed to the High Court. The ap- 
peal was heard by Ross, J. who con¬ 
sidered that apart from the Sanad 
there was other evidence from which 
the respondents’ status as tenants at 
a fixed rate might bo proved, and on 
this ground alone he would have 
remanded the case for further con¬ 
sideration by the Special Judge, but 
he was further of opinion that the 
sanad being an agricultural lease 
did not require registration, being 
exempt under S. 117 of the Transfer 
of Property Act. He accordingly al¬ 
lowed the appeal, set aside the deci¬ 
sion of the Special Judge and restored 
that of the Assistant Settlement 
Officer. The learned Judge did not 
concider the eilect of the Registra¬ 
tion Act or of S. 91 of the Evidence 
Act in relation to leases efiected by 
a written document. 

The present appeal is preferred 
under ihe Letters Patent from the 
decision of Ross, . 

It should be st,*tod here that the 
sanad has been found by all the 
Courts to be a genuine docume it. It 
grants a mukararri interest of the 
land in suit mea'^ring 7 bigaas to 
Bisweswar Ojha, the predecessor of 
the respondents, for an indefinite 
period at a fixed rent of Rs. 1/- per 
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bigha. If 
dence it is 
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it is admissible in evi- instrument. It may be 


.. ... conclusive in favour of 
ths respondents. In the cadastrw 
survey and record-of-rights, prepared 
some years before the recent 
sional survey, the recorded raiyat 
was one Mahadeo Darzi. a servant ot 
the respondents’ father who was 
stated to be an occupancy raiy'J 
holding under the proprietor and not 
under the respondents’ father and 
the rent recorded was Rs. 6^ inis 
was relied on by the appellant as 

shewing that the rent 
to variation and not fixed. tnQ 
respondents’ explanation was that at 

that time their father had a tem¬ 
porary tenure of the whole village 
Ld, fearing that the raij aU 
might become merged m his tenure 

he had the holding 

farsi name of hU ‘nd 

rent was in fact paid by him and 
1 Ra 7 The rent receipts 

was always Ks. ^ rne r«u k 

showed that the rent paid was Ks. ^ 
and not Rs. 6 all along. There was 
aUo an entry m the cadastral survey 
record showing some trees in the 
holding to be in possession of the 
mukararridar. and it was not sug¬ 
gested that there was any other 
mukararridar than the respondents 
father cr his predecessor. There ap- 
ears to have been some evidence 
.berefore apart from the sanad from 
which an inference might possibly 
be drawn as to the status of the 
respondents although the learned 
Special Judgt had stated that there 

was no such evidence. 

The main question for detei mina- 
tion is whether the sanad is admis¬ 
sible in evidence as held by Mr. 
Justice Ross By S. 107 of the 
Transfer of Property Act lAct IV ot 
1882t eases of immoveable property 
from year to year, or for any term 
exceeding one year, or reserving a 
yearly rent can be male only by a 
registered instrument. The present 
lease comes within that description. 
By S. 117 of the Act. None of the 
provisions of Chapter X (which in¬ 
cluded 3. 107) apply to leases for 
agricultural purposes. It is therefore 
not necessary uiidtr the Transfer of 
Property Act that a l®ase for agri¬ 
cultural purposes, which the present 
j^arne is, should be made by a written 




oral agreement and when so 
no registration is required but it it is 
reduced to writing then under the 
Registration Act certain consequen¬ 
ces Ifollow, S. 17 of the Registration 
Act of 1908 provides that certain 
documents including leases of im¬ 
moveable property from year to year; 
or for any term exceeding yfV"* 

or reserving a yearly rent shall be 
registered if the property to which 
they relate is situate in a district in 
which, and if they have been execut¬ 
ed on or after the date on which 
any of the previous registration Acts 
from 1864 up to 1908 applies. The 
Indian Registration Aotlll of 1877 was 
in force on the date when the sanad 
was executed and applied to the 
district in which the pioperty was 
situate. The lease therefore being in 
the form of a document, and not 
merely oral, required registration 
under the section last named and by 
S. 49 of the same Act no document 
required by S. 17 to be registered 
shall (a) affect any immoveable pro¬ 
perty comprised therein, or (c) be 
received as evidence of any transac¬ 
tion affecting such property unless it 
has been registered. It seems to fol¬ 
low therefore that the sanad relied 
upon being a document requiring 
registration und^r S. 17 cannot under 
S. 49 be received i>s evidence of the 
le .se. If the document itself is not 
admissible no other evidence of its 
term^ can be given because S. 91 of 
the Evidence Act provides “ When 
the terms of a contract or of a grant 
or of any other disposition of pro¬ 
perty have been reduced to the form 
of a document and in all cases in 
which any matter is required by law 
to be reduced to the form of a docu¬ 
ment no evidence shall be given in 
proof of the terms of such contract, 
grant or other disposition of property 
or of such matter except the docu¬ 
ment itself or secondary evidence 
of is contents in cases in which ^ 
secondary evidence is admissi-le i 
under the provisions hereinbefore/ 

contained.” / 

The result of these enactmen^ 
appears to be that a lease of iiy 
moveable property such as that und/ 
discussion need not be in writing, j 


I 
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may ba effected by oral agreement 
in which case no question of 
registration arises and the lea^e 
may be proved in the same 
way as any other verbal agree¬ 
ment. and even documentary evi'ence 

may be admissible in support of the 

oral agreement, but if the lease or 
grant is in the form of a document 
then the only eviienoe admissible in 
proof of the terms of the document is 
the document itself and unless it is 
registered even the document itself 
cannot be adoiitted in evidence as 
^roof of any transdction affecting the 
property. 

In Jagadish Chandra Sanyal v. Lai 
Mohan Poddar (1) relied on by the 
respondents and by Mr. lustice Ross, 
the question did not really arise and 
the case is no authority for the pro 
position that a written document 
granting a lease for agricultural pur¬ 
poses does not require registration. In 
that case it was found that no formal 
lease was executed but an amalnama 
was relied on by-the defendants con¬ 
taining a reference to the ter ns of 
the lease. This document however 
was not produced as it could not be 
found and nothing seems to have 
turned upon it. The case must be re¬ 
garded as one in which t)ie lease was 
not contained in a written document 
and to which the Registration Act 
and S. 91 of the Evidence Act had no 
application and in fact neither of 
these statutes is referred to in the 
judgment. I consider therefore for 
the reasons already given that the 
judgment appealed from cannot be 
supported upon the grounds given in 
the judgment. 

It has been argued that this result 
creates an anomalous state of affairs 
involving great hardship upon the 
lessee who takes a written lease but 
omits to register it, as in such a case 
he is precluded from proving the 
terms of his grant whereas had be 
been content with a title created in a 
less for-nal manner by word of mouth 

5 ? have been under no such 

disability. Whatever may be the 
force of this criticism it is not in all 

peases necessary for the lessee to rely 

foipon the terms of the written lease as 

ed-^_ - _ 

dis (1) 11910118 cxXmlTlalel 


proof of his interest. If the subse¬ 
quent acts of the parties themselves 
disclose a state of affairs consistent 
only with the existence of agreement 
mutually recognised and acted'upon as 
if the instrument' were binding then, 
although the written document may 
be defective as a valid and finally con¬ 
cluded agreement, such defects -may 
be supplied by the subsequent actings 
and conduct of the parties. As point¬ 
ed out by Lord Selbourne in Maddtson 
V Aldercon (2). The defendant is re¬ 
ally ‘charged’ upon the equities re- 
sultingfrom the acts done in execution 
of the contract and not within the 
meaning of the Statute of Frauds 
upon the contract itself". In Maho¬ 
med Musa V. Aghore Kumar Oangult 
(3) where the equitable doctrine laid 
down in ^faddtso?l v. Aldersoji t2) and 
other authorities was quoted and ap¬ 
plied Lord Shaw in delivering the 
judgment of the Judicial Committee 
said. “ Many authorities are cited in 
support of these propositions from 
English and Scotch law, and no coun¬ 
tenance is given to the proposition 
that equity will fail to .‘support a 
transaction clothed imperfectly in 
those legal forms to which finality 
attaches after the bargain has been 
acted upon. Their Lordships do not 
think that the law of India is incon- 
s stent with these principles. On the 
contrary it follows them." 

It seems tome that the question 
for consideration in this appeal is 
whether the defendants and their pre¬ 
decessors have been in possession 
since 1832 exercising the rights con¬ 
ferred by the sanad with the consent 
and acquiescence of the landlord. Al¬ 
though apart from the sanad itself it 
might be difficult in the present in¬ 
stance to arrive at a satisfactory con- 
clusio-n as to the terms upon 
which the defendants were exercis¬ 
ing their right of possession, 
nevertheless if the sanad is admissible 
in evidence to prove the nature of 
their possession then no difficulty 
arises. It must be conceded that S. 49 . 

TS) 8 k.C. 467-52 L.J. Q. 737—49 L.T. 

303-31 W.R. 820—47 J.P. 821. 

(8> [19151 42 Oal. 801—42 I.A. 1—17 Bom. 
L.R. 420—21 C.L.J. 231—28 M L.J. 548— 
19 O.W.N. 250—13 A.L.J. 229—17 M.L.T 
143—2 L.W. 358—28 .0. 930—(191o) U 
W.N, 621 (p, c 
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of the Registration Act precludes 
the use of the document for the pur¬ 
pose of proving a binding contract 
betweeii the parties creating an inter¬ 
est in the property nor can it be re¬ 
ceived as evidence of any transaction 
affecting thr- property. But as already 
pointed out it is not necessary to rely 
upon such a transaction if the acts of 
the parties themselves are consistent 
only with the recognition on the one 
hand and the exercise on the other of 
those rights which the document, al¬ 
though not finally binding as a con¬ 
tract, purported t ■> confer. That the 
defendants and their predecessors 
have been in possession since 1882 as 
tenants is proved and that the same 
rent has all along been paid is found 
by all the Courts. There is also some 
evidence apart from the sanad which, 
when examined, might possibly lead 
to the conclusion that their possession 
was that of tenants at fixed rates. 
But if the sanad is admissible, not for 
the purpose of proving a concluded 
transaction transferring an interest, 
which it is clearly not, but for the 
collateral purpose of proving the 
nature of the defendant’s posses¬ 
sion then there can be no doubt that 
the plaintiff’s claim must fail, the 
document having been accept¬ 
ed genuine. There is ample autho¬ 
rity for the propositioTi that a docu¬ 
ment ina<:mi-'pible for the purposes 
mentioned in S. 4^^ of the Registration 
Act may nevertheless :>© admitted for 
oollateral purpose, as for example to 
explain why a donee under a deed im¬ 
perfect through lack of registration 
was in possession, Jntjgnnnatli Mar- 
wari T. Sryi. Chanf'hni Bibi (4) or to 
prove the nature of that posses-ion, 
see Thakore Futesingji Dipsangji v. 
Bamanji Ar^lesliir Dalai (5) Jhaniplu 
V. Kut'omnni (6) Varo.<UL Pillai v. 
Jeevaratfnunnmdl (7). In the last 
named case ii was hold by the Judicial 
Commit’. , . ac although certain un- 

{]y 119V11 C.W.N. 65—3i C.L.J. 432 67 

I. C. 31 

(5) P m. 515—5 Bom. L.R. 374. 

• (6) liyi'l ' Ah. 6116—42 I.C..713—15 A.L.J. 

7 1. 

(7) Mad. 214—46 I.A. 285—38 M.L. 

J. tn;^ - ' W.L.T. (>—22 Bom. L.R. PU¬ 
IS A.L.J. 274-24 C.W.N. 346-(1919; M. 

W.N, 734—53 I.C. 901—10. L.W. 679 

(P.O.) 


registered documents were not admis¬ 
sible to prove a gift they could be 
referred to as explaining the nature 
and character of the possession subse¬ 
quently held by the donee and as she 
had been in possession for upwards of 
twelve years she had acquired an in* 
defeasible title. Applying the same rule 
in the present case I consider that 
the sanad may be referred to as ex- 
plaining the nature and character of. 
the defendants’ possession and as they 
and their predecessors, have been in 
possession, ostensibly in virtue of the 
sanad. as tenants at fixed rate for a 
period of over 30 years before the in¬ 
stitution of the suit I am of opinion 
that the plaintiff’s claim fails and 
the appeal should be dismissed with 
costs. 

Mullick, J. —I agree. 

Appeal dismi§sed. 
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Dawson Miller, C.J. and Foster, J- 

Sachchidananda Sinha —Petitioner. 

v 

Commissioner of Income- Tax Bihar 
and Orissa —Opposite Party, 

Mis Judicial Case No. 37 of 1924, 
Decided on 19th June 1924. 

Income-Tax Act^{1929) 8. SS—Notice to as- 
eesssee. 

Sufficient Dotice should be given to an 
asaessee when an order is passed against him 
under S. 33 by the Commissioner in ciroum- 
stanoes where he is really exercising tbe 
duties of an income-tax officer under S. 2ft 
(2) and is in effect calling on the as- 
sessee to give evidence to support his 
original return. IP 615, C 2 & P 646, 01) 

P. Jayuswal and P>. L. Nand- 
keolyar and A. P. Upadhaya —for 
Petitioner. 

SuUaniAtimed —for the Crown. 

Dawson Miller, C. J. — The only 
question of any substance for deter¬ 
mination in this case is. whether the 
Commissioner of Income-tax was 
justified in the circumstances in 
ordering the Income-tax Officer to 
issue a supplementary demand upon 
the assessee purporting to act under 
S. 33 of the Indian Income-tax Act, 
1922. What happened was that the 
assessee on the 25th May, 1923, was 
assessed to income-tax. The income- 
tax officers ascertained subsequently 
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that he owned certain house pro¬ 
perty and comnaunications took place 
with the assGssoa oiUiiie^ attention 
to his house in Pitua, a house 
which he had in Allahabad and 
another house which he had at 
Solon or in that fieigh'oourhood in 
the Himalayas, Some correspondence 
took place h:jtwae’i the Go.n nissioner 
of Income-tax and the as^essae in 
which the latter pointed out that he 
had only got into his house in Patna at 
the end of March 1023. that his house 
iu the Himalayas was in a N’ative 
state and not subject to taxation 
in British India and that with regard 
to his house in Allahabad he utider- 
scood that that being in another pro- 
vin 0 was being taxed there and c m- 
sequently he had not included it in 
his return. In tlie result on the Xdth 
December 19^3 the' Oommissionsr of 
Income-tax wrote ts the as.sosseo that 
it had been ascertained that the an¬ 
nual letting V:>lu3 of his uouso at 
Allahabad was Rs. 2.400 and he 
requested him to show c^ni^o under 
S. 33 of the Income-tix 4.;t why a 
sum of Rs. '2,400 should not he added to 
his iuoo ne for the nurpo’se assess¬ 
ment for the past financial year. It 
will be obser'/e 1 that in that lotc.-r, 
which is dated tha 13fcLi Decombor, the 
Income-tax Oom.nissionor gave iMr. 
8inha a wo^k in which to reply 
his letter. He did not mike any ap. 
pointment nor did 'le fix a place or 
time of meeting so as to give Mr. 
Sinha an opportunity of producing 
evidence before him or being beard 
within the meaning of S. 33 o'" the 
Income-tax Act and the qmsHon 
which we have to decide in this case 
is whether hy that letter of the 13th 
December and by the subsequent 
order of the Commissioner made on 
the 22nd December the assassee was 
given a reasonable opportunity of 
being heard within the meaning of 

The section provides that 
the Commissioner may, of his own 

motion, call for the record of any 
proceeding under this Act which has 
been taken by any authority subordi¬ 
nate to him, or by himself when 
exercising the powers of an Assistant 
Commissioner, .under sub-S 4 ofS. 5 . • 
The second clause of the section 
provides that on receipt of the record 
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the Co nmissiDuer may make such 
enquiry or cause such enquiry to be 
made and, subjjcfc to the provisions 
of this Act, may pass such orders 
thereon as he thinks fit. It must be 
conceded that an enquirv was made 
under suo-S. (2) of S, 33 and that 
enquiry, which cjusisted partly of 
correspondence with Mr. Sinha and 

partly of cnquiri('s ma lo from other 
sources, resulted in the infornritioa 
that tills house wns of the an:niil 
value oc Rs. 2.400, and tliat iving 
been done, then it was wiciiin f,,ie 
competency of the Goiniiiissiouer to 
pass such orders tliereon as lie 
thought fit. Biu tliore is a provision 
at tile end of the section wnich says: 

“Provided that !j j .slia 1 tio^ any order 
prajudioial to an •iS3'j«o» hifii 

or fjivi'ii' him a rdr'.s^ublo opportuijity of 
baiug h“arj.” 

Wliit fiaop'-nod was this. On 
receipt of che letter of tiu loth 
December Mr Sinha, w!io is a inem- 
be • of the 'ntive Council of this 
province, nnl who -y.as oii tour at 
the time, replied on the 20:h Decem¬ 
ber stating iri eifect tlnv. was 
permanently residing in liis hou.se at 
AUahibai ^or many year- and all 
paymouts in coiinection with his 
bouse used to be m^ide there ; that 
he hid been undor the imoression 
th.at the s '.me system continued but 
a nephew of li’-’ -vcs no'.v liv’iri'T in 
(he house and wa.s ^/cking aftur the 
estaolishmojit there : 

“but if on tbe ground tbot iuco ne-tai is 
to bo paid by a p:*r3)a whore be or-iiaanly 
residue tbe payment iu Allabaijad was atdpped. 

I flUall have no objoctivu toywr assivising 
me on tbe a.oessal value of tuy Allahabad 
houflo.” 


If the matter had ended there I 
tliink there might have been some 
ground for stating that the order 
passed by the Com nis.sioner after the 
receipt of that letter was fair and 
reasonable but tha letter goes on : 

“I return to Patua on tbe 2nd January an I 
ahall then -.vri'-o to you deft'iitely on tho 
subject. Ill tbe raoantiuio I liave written my 
nephew for making enquiries about tbe inattar, 

I m ay say at the outset that 
where an order is passed by the Com¬ 
missioner under vS. 33 in circumstanc¬ 
es such as the present, that is to say 
in circumstances where ho is really 
exercising the duties of the income- 
tax officer under an earlier section 
namely, S 23, sub-S. 2 of the Act, 
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land is, in effect, calling upon the as- 
Isessee to give evidence to support 
Ithe original return made by ^ him, 
Ithen I think that a week’s notice or 
Is days' notice, as was the case here 
*is certainly not sufficient time, but 
it will be observed from Mr. Sinhas 
letter that he considered that he 
would be giv«n a further opportunity 
of considering this matter because 
he said that he would be back in 
Patna on the 2nd January and he 
would write to the Commissioner 
then definitely upon the subject. 
Therefore he was certainly under the 
impression that he would be given a 
further opportunity of considering 
this matter and of definitely putting 
his views before the Commissioner. 
That opportunity, however, he was 
never given because on receipt of 
his letter which was written on the 
20th the Commissioner passed the 
order on the 22nd directing the 
Income-tax officer to issue a supple¬ 
mentary demand. On th* 19th Janu¬ 
ary the demand having presumably 
been received Mr. Sinha wrote to the 
Commissioner of Income-tax in con¬ 
tinuation of his previous letter and 
said that no assessment had been 
made recently on his Allahabad 
house for the purpose of income-tax, 
and that whilst this was so, the facts 
and circumstances of the case were 
not yet fully made known to the 
Commissioner and Mr. Sinha was not 
quite sure that his Allahabad house 
was liable for assessment and he 
said that it would be in the interests 
of justice if the Commissioner would 
kindly give him an opportunity of 
stating his views before he passed 
any final orders on the subject In 
answer to this the Commissioner 
wrote back and said that he had 
finally disposed of the matter on the 
22nd December and he had no power 
to review his order and he refused to 
consider the matter any further. As 
I have already said it seems to me 
that the only question is whether the 
notice given on the 13th December 
and the subsequent order made on the 
22nd December were justified having 
regard to the provisions of S. 33. I 
do not think that any reasonable op¬ 
portunity was given at all to the 
assessee in this case either to present 


his case or to come and place bis 
evidence before the Commissioner. 
He was given a week in which to 
reply. He said what in effect 
amounts to this that he had no objec¬ 
tion to the assessment at the rate 
claimed but that he would write 
again definitely about the matter 
in a short time and meantime he 
would consult his nephew who was 
living in the house. On receipt of 
that letter the order was passed and 
no opportunity at all, certainly no 
reasonable opportunity within the 
meaning of S. 33, was, in my opinion, 
given to the assessee to put his case 
before the Commissioner because the 
order was passed without informing 
the assessee what he proposed to do. 
The case of the assessee is that this 
house in Allahabad is really owned 
by him as a member of a Hindu joint 
family and under the provisions of 
S. 14 of the Act the tax shall nOt be 
payable by an assessee in respect 
of any sum which he receives as a 
member of a Hindu undivided family. 
It may be quite true that on the I3th 
December when Mr. Sinha wrote to 
the Income-tax Commissioner this 
matter was not present to his mind. 
The enactment is a recent one. It 
found place for the first time in the 
Act of 1^22 but at the same time up 
to that time the assessee had bad no 
reasonable opportunity of going into 
the matter and it is not surprising 
that at the end of t week only he 
did not discover that this house being 
owned not by himself in his personal 
capacity but as a member of a Hindu 
undivided family, was not subject to 
assessment as against h m personally 
at all. As I have already stated I 
do not think that the no.tice given in 
this case was reasonable within the 
meaning of S. 33 and that an op¬ 
portunity ought to be given to the 
assessee to place his case before the 
Commissioner before any order is 
finally passed. The sum is a small 
one in this case. In addition to the 
cost of printing the paper book and 
the deposit whijh the petitioner is 
entitled to get back, I think that the 
hearing fee should be assessed at 5 
gold mohurs. 

Foster, J.—I agree. * 
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JwaLA Prasad and Ross, JJ. 

Nana Ojha and others —Defendants 
Appellants. 


Prabhudai Ojha and another Plain¬ 
tiffs—Respondents, 

F. A. No. 192 of 1920, Decided on 
7th June 1923, against a decision of 
the Subordinate Judge, Second Court 
Muzafarpur, D/- 29th March 1920. 

♦ (a) IJindu Law—Joint /amity —Ifana- 
acta bind o/l th€y are prejudicial 

to them or are not for their benefit. 

Allibe mnmbpps of the family, minor or 
adult, are hound by the act of the manager 
or karta of the fanily unleia they prove that 
the karta entered into traniactions which 
were prejudioial to their interest and not for 
their benefit. (P 554 C. 1] 

^ (M Hi^'du La'V—Partition —Reunion ts 
poaHble with fathery brother or paternal uncle 
only and that must be after partition and must 
be of estate. 

Where it appeared that there bad been a 
separation but subiequently two brothers, had 
entered into an agreement whereby they had 
agreed to live together and to hold the pro¬ 
perty in certain specified sbarev. 

Held, that there was no re-union in the 
sense that the two hr'ithers became coparce¬ 
ners of a joint Mitakshara family. It de¬ 
pends upon the evidence in eaoh case as to 
whether the parties hav* re-united. 

IP. 651 0. 2; P. 652 C. 1] 

For a re-union two things are esaential ; 
firstly, that one can re-unile with his father 
brother or paternal uncle, in other words, the 
re union is restricted to these three classes of 
oases only. Secondly the re union must take 
place after separation so that the parties 
seek ng to re-unite must have separated be¬ 
fore the ne union. The effect of a re-union is 
to place the united co-paroenera in the same 
position as V ey would have been in, had no 
partition taken place and property of tLe 
united member! stands on exactly the same 
footing as thot of fnemhers who have always 
been undivided so that upon the death of any 
one of the re-united members his share will 
pass by survivorship to the remaining 
members and will not get irto the bands 
of any divided members so loog as 
there are undivided members in exis¬ 
tence . In order to co^'etitute a re¬ 
union there must be a junction of estate with 
an intention to re-unite: the re-union must 
be a re-union of property so that the united 
coparceners can say “ the property which 
it mine is thine, and that which is thine is 
„(15?2)16Mad.440; (1867) 7 W. R.35 
a9l0) 37 Cal. 703 Foil. [P. 650 C. 1; P. 651 C. 1] 

S. K. Mitra and S. a Miira ~ for 

Appellants. 

h. N, 8ingh and Parmeshwar Da- 

yaf—for Respondents. 


Patna 647 

Jwala Pratad, J. — This appeal 
arises out of a suit for partition 
between the members of the same 
family. The following geneology 
will show the relationship of the par¬ 
ties ; 

OOPAL OJHA. 


(died io 1313) (1906) 
at the age of 80 

I, 


I 

N^na 

Ojha 

defend¬ 

ant 

No.l 


I \ 

Pra^hndat Brahma lat 
Ojha Ojha 

plaintiff dipd in 1302 
No.l (1895) leav- 
I ingh’s 

Biswanatb widow Jaga- 
Ojha tarni Ojha in 


1 


Plaintiff 
No. 2. 


Earmadat 
Ojha 

d\»d io 1308 
(1901)leav- 
i 'g two 
wi owe 

Pboolbati 
alive. Ojhain aliva 
and Jog. 
Maya Ojhain 
and a son 
Dhir? jya> 
Na*h Ojha 
(who died 

ohildlesf). 


I 


I 

I 


Kiehore Ojha 
defendant 
No. 2 


Harnandan 
Ojfa defend¬ 
ant No. 3. 

I 


Mababir Ojha 
defendant 
No. 4. 

I 


I 

Panohanand Ojha 
alias 

Babhan Ojha 
minor defendant 
No. 8 


Jainand (^jha 
aliae 

Bhonu Ojha 
minar defend¬ 
ant No. 9. 


I 


I 


I 


Kulanand Tulanand Ojha Gunanand 


Ojha 
alias 
Babaji Ojha 
defendant 
No. 5 
minor. 


defendant 
No.6 
minor. 


Ojha 

defendant 
No. 7 
minor. 


Chote Lai Ojha 
alias 

Sitanand Ojha 
minor defen- 
ant No. 10. 


Chanu Lai Ojha 
minor 

defendant No. 11. 


Prabhudafc Ojha (plaintiff No. 1) and 
Nona Ojha (defendant No. 1) are bro¬ 
thers. plaintiff No. 1 is the father of 
plaintiff No. 2. Defendant Nos; 2 to 
4 are the sons and defendants No. 6 
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to 11 are the grandsons of defendant 
No. 1. These defendants No?, 1 toll 
are the principal defendant first par¬ 
ty in the case. 

Shorn of the details the plaintiff s 
case as laid in the plaint is that 
Gopal Ojha, the common ancestor of 
the family, had four- sons : Nena ‘ 
Ojha, defendant No. 1, Prabhudat, 
plaintiff No I and Brahmadatt Ojha 
and Kararadat Ojha. They were all 
members of a joint Mitakshara fimi- 
ly of which Gopal Ojha was the karta 
Brahmadat Ojha died while be was 
a member of the joint family, in 1302 
(1895): similarly. Karamdat Ojha 
died in 1308 (1901J. The former left 
a widow Jagatarini Ojhain who is 
alive, and the latter two widows 
Phoolbati Ojhain (alive) and Jvig- 
maya and a son Ohairajya Nath 
Ojha who died childless The survi¬ 
ving members of the family conti¬ 
nued to be joint. Gopal Ojha died in 
1313 (1906) and on his death first 
plaintirfand the defendants first par¬ 
ty came into possession of the entire 
joint family property by survivor¬ 
ship. Nena Ojha from the lifetime 
of his father (Gopal Ojbaj being the 
eldest son acted as the karta of the 
joint family of piaintilf.s and the 
defendants fir.st party and from time 
to time acquired properties with the 
joint family fund. The plaintiffs 
have got half share in the properties 
described in Scliedule? X to VI. On 
2l8t November 1.914, the defendant 
No. 1 being a shrewd and cunning 
man and talcing advantage of the 
simplicity of plaintiff No. 1 got an 
ekrarnama (Exhibit 2) executed by 
plaintiff No. 1 stating that it was a 
Mukhtearnama and that it would be 
necessary to enable defendant No. 1 
to look after the interest of the fami¬ 
ly during the Survey and Settlement 
Operations, and the plaintiff No. L 
having confidence in defendant No. I 
did not aquaint himself with the con¬ 
tents of the document and signed and 
executed the same beleiving it to be a 
Mukhtearnama, that recently taking 
advantage of his marageinent, defen¬ 
dant No. 1 began to sell the joint 
family properties without auy family 
necessity and to appropriate the in¬ 
come .therefrom, that the plaintiff 
then thought it wise to become sepa- 
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rate from thedefendant first party and 
asked defendant No. 1 to partition his 
half share and to render an account 
of the receipts and disbursements du¬ 
ring the period of his management, 
that the defendants refused to parti¬ 
tion stating that the plaintiff’s share 
amounted to of the family proper¬ 
ties and referred to the said ekrar¬ 
nama of the 21st November 191* as 
having been executed by the plaintiff, 
that the plaintiff then took a copy of 
the document from the frtegistration 
Office and cam^ to know of the frau¬ 
dulent recitals therein, and hence the 
plaintiff instituted the suit for parti¬ 
tion by filing his plaint on 1st Feb¬ 
ruary 1919, claiming partition of the 
properties by metes and bounds and 
to have khas posse.ssion thereof to 
the extent of 8 annas as bis share in 
the properties. 

Defendants Nos. 12 and 13 are de¬ 
fendant second party and have been 
impleaded on the allegation that de¬ 
fendant No. I has executed two koba- 
las in their favour without any legal 
necessity with regard to the proper¬ 
ties in Schedule VIl and property 
No. 7 in Schedule II, respectively. 
The.«e defend "ints have not entered 
appearance in the case. The defen¬ 
dants Nos. 14 and 15 are alleged to 
bo the farziiars of some of the pro¬ 
perties in suit. Defendant No. 14 
has filed a separate written .statement 
admitting that ho is the farzidar of 
deffiidant No. 1 with respect to one 
property and of defendant No. 4 with 
respect t ) another, the former belong¬ 
ing to the family of the defendants 
first party and the latter exclusively 
to defendant No. 4. Defendant No. 
15 has not entered appearance. De¬ 
fendants Nos. 3 and 4 have filed a 
joint written statement to the same 
effect as the written statement of 
their father, defendant No. The 
guardian a f (item of the minor de¬ 
fendants Nos. 4 to 11 has filed a sspa- 
rate written statement on the same 
lines. Thus, the written statement 
of defendant No. I is the chief de¬ 
fence in the case. He pleads limita¬ 
tion and want of cause of action His 
material allegations are inter alid 
that plaintiff No. 1 beoarne separate 
in 1305 (1898) from his father Gopal 
Ojha and his brothers Nena Ojha 
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brahmadatt Ojha having died in 1302 
(1895) and out of the family proper- 
^es took the properties in village 
Pota and some brit lands representing 
his 4-annas share and began to live 
with his family at Pofca wnere he used 
to hve even from before his separa¬ 
tion and partition ; that he had no 
concern with other properties of the 
family which fell to the share of de- 
fendaut No. 1 and his brother Ka- 

ramdat Ojha ; that the sons of defen¬ 
dant No. 1 acquired properties 
with their own private funis 
whi:;Ii are in their separatepossession 
as theif kosal (self-actiuired) proper¬ 
ties ; that the properties which defen¬ 
dant No. 1 sold to the defendants Nos. 
12 and 13 Wcro liis own private prop jr- 
ties with which the plainoiit's have 
no concern whatever. In his written 
statement the defendant farthor relied 
upon the ekraniaina lExhibit 2) in 
support of the separation of pUiaciif 
No. 1 and too aiioi; nenc of th^' afore¬ 
said properties in viiiage Pol-a and 
the brit lands a=i his suaro, slating 
that it was executed by pial itid: No. 

1 of his Own free will and choice with 
a view to become united with defen¬ 
dant No. 1. 

Upon the pions taken by tn-> dofen- 
daius, nine issues were framed in the 
Court below. Issues Nos. t to 1 and 
7 were decided iri favour of the plain¬ 
tiffs and they no longer arise in this 
appeal. The remaining issues are as 
follows :— 

“4. Whether plaiutiifs form membera of a 
joint Hindu family with tbs defendants first 
/is alleged by the plaintiffs ? Are the 
plamtifts entitled to the partit on prayed for ? 

‘ 5 Whether there are any proporHei joint 
amongst the plaintiffs and defendants first 
party, wha are the properties liable 'to be 
petitioned and what is the sharo of the plain, 
tiffs m the same ? 

ekcarnaoia dated 21st 
fraudulent andvo^dasal- 
^ a P’aintiffs ? 

rendfl'rn!!. ^ 19 i'ablo to 

render account t) th) plaintiffs ? 
tiffs ontiVedr*’’®*'®^' 

thf^Oo^uri® decided by 

the ^®*ow held that 

join? in defendants were 

th^ ^ha properties and 

thf2 at 2J dated 

the 2Ut November 19U, is fraudulent 
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and null and void. Accordingly, the 
Subordinate Judge decreed the plain- 
tiits suit directing partition of the 
properties, allotting to the plaiutilfs 
o annas share therein. He also di¬ 
rected the appointment of a Com¬ 
missioner to eliect partition and to 
take accounts from .mcIi party with 
regard to the properties and the kar 
bar in their charge from TUii Ag¬ 
grieved by tills decision ilie .lefon- 
dants have apptabd to this Court, 
ihe first riuestion for de;,. nniii... 
tion in this appeal is to win ther 

there was any sAparatio'i among the 

members of the family as allogud by 
the defendants. The onus to prove 
separation lies up,,ii d- fond jius, 
Che natural preMimption of the itindu 
Liw being in tavour of ton luiuily 
being joint. The parties hav.- adtluc.^d 
both oral aiid documeiitary (rvidt-not’. 

(His Lordship then discuss-ed tiie 
oral and d(?cun.'entar;' evidence and 
cauio -o tho eoncUi.sion tlmtinJliOO 
I rabiiudai had seijarated himself 
froni rliG family and hud taken Pota 
as iiis snare of the family properties, 
and proceeded.] 

At that time his .son Biswa- 
iiath^ Ojha, plaintiif No, 2 was 
not in existence. Acuording to the 
stacc;nonfc of Frabhudat he was born 
sometime in 1309, t r 1310. According 
to the sta tenie.|t of '■Tcna lie born 
in I30f> or J30/. In any case, he was 
noLi in OKiStonre at tlia timo of 
partition whethe; it took rdaoe in 
1300 or 1305. PruhhudAC died" during 
the pendency of this appeal, and his 
son Bidwaiiafcli Ojha lias bean substi¬ 
tuted in his place as the sole respon¬ 
dent. He is boun i by the stacement 
contained in the ek rarnama under 
S. li of the Evidence Act as a state¬ 
ment of his predecessor-in-interesL in 
the proporcie.=: in question. The ek- 
raniama ii, therefore, a binding docu- 
mcat. this was executed by Pra- 
bhudat and Nena, the karta of the 
family of the other defendant^, who 
wore his descendants. It is admitted 
that Nena is still the katra o' tiie 
family. Thu ekrarnama is not im¬ 
pugned by the defer- lants as being in 
any way fraudulent or in excess of 
the authority of Nena. On the other 
hand, the plaintiff states that the- 
document was executed bo7in firio. 
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Nothing has been shown in this case 
why this document, executed by Nena 
Ojha as the karta of the family, 
should not bind his descendants. 

Now. what is the effect of this 
document; Mr. L, N. Singh on behalf 
of the plaintiffs contends that the 
document purports to effect a reunion 
of the two brothers Nena and 
bhudat, as to restore them to the 
original state of jointness and that 
there was a fusion of all the pro¬ 
perties which were originally ances¬ 
tral, and those which were acquired 
before, during and after the separa- 
ition and re-union. For a re-union 
Itwo things are essential; firstly, that 
|one can re*unite with his father, 
[brother or paternal uncle, in other 
[words, the re-union is restricted to 
these three classes of cases only. 

‘The text of Brahaspati. 

*‘He who being orce separated dwells again 
through affection with his father, brother or 
paternal uncle is termed re-unite” 
has been so interpreted by the Cal¬ 
cutta High Court in Basnnta Kumar 
Sinha 'v.Jogendra NathSinha (1),as the 
Law of Mitakshara as administered 
,in this ProvincG;3econdly,the re-union 
must take place after separation so 
that the parties seeking to re*unite 
roust have separated before the re¬ 
union. Nena and Prabhudat were 
brothers and, as held above, Pra¬ 
bhudat had separated in 1300,Fasli and 
therefore there could be a valid re¬ 
union between them in 1914,when the 
ekrarnama in question was executed. 
The effect of a re-union is to place 
the united co-parceners in the same 
position as they would have been in, 
had no partition taken place and the 
property of the united members 
stands on exactly the same footing as 
that of members who have always 
been undivided so that upon the death 
of any one of the re*iinited members 
his share will pass by survivorship to 
the remaining members and will not 
get into the hands of any divided 
members so long as there are undivid¬ 
ed members in existence; for in¬ 
stance, when two brothers re-unite, on 
the death of one of them without 
male issue, his estate passes by sur¬ 
vivorship to the united members in¬ 
stead of devolving upon his widow or 

(1) (19051 83 Cal. 371^ O. L. J. 98— 
10 0. W. N. 336. 


daughter, which would have been the 
case had he not re-united. The 
Madras High Court had taken a con¬ 
trary view at one time; it was of 
opinion that before partition the 
members of the joint Hindu Mitak¬ 
shara family are joint tenants and 
after partition they are sole tenants 
with respect to the properties allotted 
to their shares and after re-union 
they become tenants-in common, 
holding their shares in severalty so 
that after the death of any one of 
them its share passes by descent, and 
not by survivorship. This view was 
based upon the idea that after parti¬ 
tion the shares of the members be¬ 
come ascertained ard consequently 
after re-union their shares remained 
so ascertained, the re*union only 
destroying the exclusive right which 
by separation the member had acquir¬ 
ed in the property which had fallen 
to bis share. This view has now 
been abandoned in the Madras High 
Court, and in the case of Ramasami 
V. Venkatesam (2), it was ruled that 
in the case of re-united co-parceners 
property passes by survivorship. 

As regards the effect on re-union 
the ekrarnama states as follows:— 
“Now it is the wish of us, the 
defendants to become again joint in 
family and property and come and 
remain jointly in possession and use 
of the entire family properties. But 
the share of me, Nena Ojha and my 
sons shall be 12 annas and that of 
me, Prabhudat Ojha and and my son 
Biswanath Ojha 4 annas in the joint 
family properties. We have become 
joint again under the above stipula¬ 
tions. The said three widows shall 
get maintenance out of the 12 annas 
share of me Nena Ojba and my sons. 
We, Nena Ojha and Prabhudat Ojha, 
shall remain joint in family during 
our lifetime or during the lifetime of 
any one of us and we shall never 
effect partition. After the death of 
us, the declarai'ts Nena Ojha and 
Prabhudat Ojha, when our sons will 
partition their shares among them¬ 
selves Keswar Ojha, Harnandan Ojha, 
Mahabir Ojha sons of me declarant 
No. 1, shall get each four-annas 
share; to Biswanath Ojha, son of m®» 
declarant No. 2, the remai ning ^ 
(3) ll8931 161dad.440—5Jd,Ii,J. lOL 
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apnasshftre. All the brothers (oou- 
■ins) shall get an equal share of four- 
annas each. Though some of the 
family properties stand in the name 
of one declarant and other properties 
in the name of the other declarant 
and though in future also properties 
may be acquired in the name of any 
of the declarants or of his issue. All 
these properties shall be joint and at 
the time of the aforesaid partition 
each heir i. e.^ Kishwor Ojha, Har- 
nandan Ojha and Mahabir Ojha, sons 
of me declarant No. 1, and Biswanath 
Ojha, son of me declarant No. 2, shall 
get 4 annas share in all the family 
properties '* 

Mr. Mitra on behalf of the defen- 
dxnts-appellants contends that the 
aforesaid terms of the ekrarnama do 
not effect a valid reunion in the 
estate of the two brothers and they 
do not, therefore, become co-parce¬ 
ners of a joint Mitakshara family. He 
says that the ekrarnama only pur¬ 
port to enable the two brothers to 
live jointly and to be in joint posses¬ 
sion of the properties, but it does not 
make them joint tenants or co-par¬ 
ceners with respect to their proper¬ 
ties. On the other hand, it keeps 
their shares in the properties, of 
12 annas as was ascertained at the 
time of the separation and their joint 
enjoyment of the properties is rei:- 
trioted in the proportion of the shares 
aforesaid. He says that, in order to 
constitute a re-union after partition, 
there must be, to use the expression 
of Seton Karr, J., in Oopal Chunder 
Deghoria v. Keilaram Degharia (3), 
“a junction of estate” which was sub- 
sequenlly adopted in the case of 
Eishi Mendli r. Sundar Mendli (4), 
where their Lordships of the Calcutta 
High Court say: 

"In order to coi atltue a re-union there must 
he a junction of estate with an intention to 

reunite ” 

Seton-Karr, J. in the aforesaid 
case of Gopal Chundar Deghoria v, 
Kenaram Deghoria (3), refers to the 
text of Brihaapati. 

"the re-union must be a re-union of pro¬ 
perty: "the property which is mine is thine, 
land that which ia thiT>e ii mine,'* 

^ According to the text, therefore, the 
i^tiea should not only live in one 

(3) 11687)7 W.R. 35. 

(4) [1910167 Cal. 708—6 L 0.441. 
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mess (ekenne) and in one place (ektre) 
and like one family (ek paribar nyaye) 
but they should again join each 
others share of the property and 
remain in possession. It depends 
upon the evidence in each case as to 
whether the parties have re-united as 
stated above. The ekrarnama in 
question set forth above, no doubt, 
declares that Mena Ojha and Pra- 
bbudat OjLa would become joint in 
family and property and would joint¬ 
ly be in possession and use of the 
family properties, but it does not ob¬ 
literate the shares of the two brothers 
of 12 annas and 4 annas respectively 
which had existed before the f e-union. 
It, therefore, does not amalgamate 
the two shares but keeps them sepa¬ 
rate so that they are not able to say 
to each other, as is required by the 
text of Brihaspati. 

“The property which is mine is thine, and 
that which if thiue is mine. 

Again, in an ordinary case of re¬ 
union, the widows of the two brothers 
Brahraadat and Karmdat would have 
been entitled to maintenance out of 
the joint property, the share formed 
by amalgamating the shares of both 
the brothers. The agreement, how¬ 
ever, was that these widows would 
get their maintenance out of the 
12 annas share of Mena Ojha and his 
sons. On partition, after the death 
of Nena Ojha and Prabhudat Ojha, 
among their respective sons, the 
divisions of the property would not 
be according to the shares they 

would have in a joint Mitakshara 
family but would be accordicig to 
the share which their respective 
fathers had in the proper, y before 
the reunion. Now, the reunion 

by a written agreement was 

and hence the rights of the parties 
will be determined in accordance with 
the terms thereof. In the case of Raja 
Seirucherla Ramabhadra v. Raja Setru- 
cherla Virabhadra Suryanarayana (5), 
three members of a joint Hindu family 
agreed by a deed that their estate 
would remain joint and that the eldest 
of the three should manage the 

family estate for 12 years and after 
an account being rendered by him of 

(5) 11899] 22 Mad.470—26 I.A. 167—3 

C. W. N. 533—1 Bom. L. R, 388—7 Sar. 

510 (P. 0.) 
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the profit and loss a dirision among 
them should be made. Their lordships 
of the Privy Council held that in a 
suit for partition commenced by one 
of the brothers and carried on by his 
representatives, the eldest brother was 
liable on the footing of an ordinary 
agent accountable for receipts and 
expenditure, and that he was not in 
the position of the managing member 
of a joint family liable only to ac¬ 
count as to the then existing estate 
of the property. In other words ac¬ 
cording to thoir Lordships the eifect 
of the agreement was not to give the 
eldest brother the .status of a karta of 
the joint family but to render the 
eldest brother accountable for receipts 
and expenditure as if he was a mere 
agent. Their Lordships observed;— 

“ It is nob a simple agreement to 
posipo'ie the partition and .so to leave 
the family status of the brothers un- 
touche 1. They aro put upon a new 
footing. The defondmi has the ma¬ 
nagement secured -o him fer an abso¬ 
lute term of I”? years and though, 
during that term the other,-:, would not 
be precluded from demanding division, 
they could only do so on condition of 
giving up prodts and besiring any loss 
occasioned by their pi'ematurc with¬ 
drawal, [vloroovor, the division when 
it conies is to be elfeot'-d after sjttUng 
the profit and lo.-;? accruing to tliP-t 
date. That is ha-'dly ^he language 
which would have been used if tho 
parties had meant nothing except that 
they should divide the corpus of the 
estate as it stood at the end of the 
term whether it has increased or de¬ 
creased.” 

Therefore, I agree with the view 
urged by Mr Mibra thit there was 
no re union in the sense thAt the two 
brothers, Nena Ojha and Prabhudat, 
became co-parcenors of a joint Mitak- 
shaia family. Prabhudat wants parti¬ 
tion of the properties and he is entitled 
to the share in the properties as men¬ 
tioned in the ekrarnama whether he 
was a co-parconor or was only a ten- 
arit-in-common. That share is 4 
annas of the family properties. That 
was his share at the time of separa¬ 
tion in l:t00 which his sm, the sole 
surviving respondent now before us, 
is bound to tike. He cannot, there¬ 
fore, get more than 4 annas and his 


claim for 8 annas in the family pro¬ 
perties as if he was a co-paroener 
with defendant No. 1 Nena Ojha, 
must, therefore, be dismissed. 

The question then arises as to the 
properties in which he is entitled to 
have his share. Mr. Mitra says that 
he is entitled to get only 4 annas in 
the properties which were allotted to 
him at the separation in 1300, that is, 
the properties set forth at the begin¬ 
ning of tho ekraniama, namely, the 
entire properties lying in village Pota. 
consisting of kast land of 10 bighas 
held in zarrehaii brit bandobasti mea¬ 
suring 2 bighas 10 cottahs and Milki- 
yat property comprising 15 bighas of 
land Mr. Mitra says that he is enti¬ 
tled to his own acquisitions .subse¬ 
quent to the separation in 1300, but 
that he in not entitled to the properties 
which were held by Nena Ojha and 
his branch aftc-r partition and the pro¬ 
perties which were acquired by that 
branch during separation and after re¬ 
union up to the date of the suit. So 
far as Nona is concerned, undoubtedly 
he agreed to give 4 annas share to the 
plaintitf .in all the family properties 
and in all the properties which might 
have been acquired in his own name 
or in the na ne of any of his issues, 
the defendants Nos. 2 to 11 in the case. 
He is a party to the ekrarnama and is 
bound by the term.s thereof. Mr. 
Mitra, however, says that the terms 
of the ekrarnama <iri 7iot binding 
upon the descend ints of Nena, the 
other defendants inline case, inas¬ 
much as they were not parties to the 
r.kr.irnama and that Nena had no 
right to agree to give away shares in 
the properties wliich b?* separation 
were allotted to them and those which 
were subsequently acquired by that 
branch. Mr. Mitra says that the 
other defendants have bean all along 
joint with Nena as me nbers of a 
joint Mitakshara family and they had 
a vested interest therein which Nena 

had no right to destroy by the agree¬ 
ment in question or to transfer in any 
way. Now, the 'Jourt below has held, 
and its finding is supported by evi¬ 
dence, that all the properties which 
stand either in the name of Nena or 
his descendants were acquired out of 
the income of the joint family and 
tnat they appertained to the joint 
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family properties of Nena’s branch. 
An attempt has been made in this 
case to show that some of the proper- 
^es standing in the name of Kishore 
Ojha, Harnandan Ojha and Mahabir 
(Jjha were acquired out of their kosal 
(self-acquired) properties alleged to 
have been carved out of the joint 

family properties and given by their 
lather, defendant No, 1 the karta of 
the family to his sons for their pri¬ 
vate and personal or pocket exponsts. 
rurther,^ it was attempted to show 
that Kishore and Harnandan had 
means of their own out of which they 
acquired properties in iheir own 
names without the help of the joint 
^mily properties. It is said that 
Kishore and Harnandan earned some 
money by service in Nepai and Bet- 
tiah Raj respectively. There is some 
evidence to show that Kishore and 
Harnandan were out on service as 
alleged, but how long they were in 
service and what their pay was and 
what they actually earned has not 
been disclosed. At one place it is 
simply said that Harnandan used to 
get Rs 40 to Rs. 65. It has also not 

been shown that any of the properties 
were acquired out of their income 
from service, nor that any of the pro¬ 
perties standing in the names of these 
sons were acquired out of the cosal 
(self-acquired) properties, assuming 
that such properties could be treated 
as private and personal properties of 
these sons. Mr, Mitra admits that 
there is no such evidence connecting 
the acquisition with the separate in¬ 
come of the tnember-t of this family. 
The onus of provin^^' the acquisitions 
by their delf-exertion and out of their 

means was upon them and 
to discharge that onus, 
inerefore, the finding of the Court 
e ow must be accepted that rhese 
properties standing in the names of 

Nena Ojha must be deem- 

fii ^ joint family properties of 

defendant No. 1 in 

to the terms of the 

to ha Prabhudat was declared 

to have 4 annas share. 
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Whether the 

by the termq^ bound 

cuted by Nena to which they wore 


f members of a 

Mitakshara family and admit- 
^dly Nena was and is their karta. 
He had a right to deal with (ho family 
properties and lo eijter into any ag- 
rtsement with respect thereto unle^^s 

the act IS impugned as not baing for 
the benefit of the f,amily ur without 
consi(l(‘ration. it must be stated at 

the outset t!mt no surli ra-u has bewi 

made out in tlie wriiitu. staiement 
norm the evi(lencM‘. It is riot t.he 
case of th-. defendants t lar the a- ree- 
mmt in question was i ainted 
rraud, undue i'lfliiL'uec. coereinn ini.'- 
take or inisuiiderst .,ndin^>. On {Ur 
other hand, the agreement has been 
Set up by the dtiendan s as a 6..on/ Jii t 
transaction. The agreement is a 
mutual one between N^mi and 
Prabhudat. Nena by this agretnu-nt 
obtaii.s for himself and his sou.s IC- 
annas in the propertits acquired by 
Prabhudat, for in these proper- 
tms also the agreement states 
that Prabhudat will have only 4 - 
annas, whereas 16 annas belonged to 
him exclusively. Therefore, as a 
return for the 4 annas sliare given to 
Prabhudat in the acquisitions made 
by Nena and the members of his 
branch, Nena Ojha has secured by 
this document 12 annas share in the 
properties acquired by Prabhudat. 
There was a consideration and a good 
consideration. It may be. but the're is 
no evidence to show, that now Nena 
Ojha and his branch may not get an 
equal return and that the transaction 
has not turned out to be a good bar¬ 
gain. But these are not the con¬ 
siderations which will affect the 
terms of tht agreement. There was, 
as observed above, a good oonudera- 
tion and on account of mutual benefit 
the parties came to the agreement as 
to how their acquisiti.)ns will be dealt 
with. Therefore, the document was 
executed for consideration for tbe 
benefit of the family. Nena Ojha as 
karta of the family had a right to 
enter into this agreement with respect 
to the properties, and his descendants, 
the defendants Nos. 2 to 11 in the 
case, are bound by that agreement. 
This agreement although executed 
wit : the full knowledge of defendant 
Mahabir and after discussion with 
him, as he admits in his evidence, has 
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not yet been challenged in any Court 
of Justice although five years had 
elapsed since the execution of the 
ekrarnama in 1914 when the plaintiff 
brought the present suit in 1919 and 
the right to have the deed set aside is 
barred by limitation. 

It is then sf id that the ekrarnama 
was not acted upon* The defendant 
states that as his son did not agree, 
effect was not given to it. Defendant 
Mahabir says that when he came to 
kno^v of the ekrarnama he objected 
to it, but as his father insisted on the 
execution of the document he left him 
to do whatever he likeH. This implies 
that ultimately he tacitly consented 
to abide by what Nena would decide, 
that is, the terms of the ekarnaraa, 
and Nena Ojha agreed to the terms 
Ihereof. Therefore, the defendant 
Mahabir also agreed to the said terms. 
The defendants want to abide by the 
ekrarnama so far as it contains 
admissions and statements in their 
favour, and to resile from the terms 
which gave a share to the plaintiff in 
the acquired properties. This they 
cannot be permitted to do In the 
circumstances, I accept the evidence 
that the parties acted upon the ekrar¬ 
nama afcer its execution and became 
joint in the properties. In the case of 
Bulkishen Das v. Ram N'arain Saku 
(6) it was held that ekrarnama exe¬ 
cuted by the members of a joint 
family, some of whom were minors, 
was binding on fhe minors. If it was 
unfair or prejudicial to their interests, 
it was for minors on attaining majo¬ 
rity to have it set aside so far as it 
concerned them. This upholds the 
principle that all the members of the 
family, minor or adult, are bound by 
the act of the manager or karta of the 
family, unless they prove that the 
karta entered into transactions which 
were prejudicial to their interests and 
not for their benefit. This they have 
failed to establish in this case. 

In the case of Prankishen Paul 
ChowrJhry v. Mothooriimohun Paul 
Chowdhry (7) it was held that a pro¬ 
perty acquired during the separation 

(6) (1903] 30 Cal. 738—30 I.A. 130—7 
C.W.K. 578 — 5 Bom.LJli 461—8 8ar. 489. 

a) (1865) 10 M.I.A. 403—6 W.B. 11—1 
Suthar 608—2 Sar.164. (P.C.) 


by a member of the family will b# 
presumed after the re-union, to have 
been acquired out of the funds of the 
joint estate and that re-united mem* 
hers will be entitled to a share in it. 

4s to the properties acquired after 
re-union, there is nothing to show 
that they were not acquired out of 
the joint properties belonging to the 
two brothers and th^ presumption will 
be that they were acquired with the 
income of such properties. There¬ 
fore, in those properties Prabhudat 
obviously has a right to claim his 
share as mentioned in the ekrarnama. 
I, therefore, hold that Prabhudat is 
entitled to 4 annas share in all the 
properties standing in the name of 
Nona himself or his descendants 
whether those properties were acquir¬ 
ed before, during or afcer the separa¬ 
tion and ro union, and that his share 
in those properties is 4 annas and that 
of Nena and his branch 12 annas. All 
these proper ues, were thrown into a 
joint stock of the re-united members, 
that is Nena Ojha and Prabhudat 
Ojha and their sons. 

The decree of the Court below must, 
therefore, be vacated and in lieu 
♦^hereof a decree for partition shou’d 
be made declaring the share of Biswa- 
nath to be 4 annas and that of Nena 
and his descendants 12 annas. The 
parties are not entitled to render any 
accounts to each other with respect 
to the deilings with the properties 
which they were in possession of after 
separation in 1300 (1893) up to the 
date of the ekrarnama of the 1st 
November, 1914. The ekrarnama is 
silent upon the question of account¬ 
ing, but as the properties were in 
joint possession of the parties they 
must render to each other accounts of 
the properties which were dealt with 
by them from 1914, the date of the 
ekrarnama up to the date of posses¬ 
sion being delivered in the course of 
partition proceedings. The partition 
will be effected by a Commissioner 
appointed by the Court below. The 
assets found after accounting will be 
divided in the proportion of 4 annas 
and 12 annas as stated above. The 
plaintiff had claimed 8 annas share 
in the properties, whereas he has^ got 
4 annas only. This is a partition 
case and the costs ultimately will b 
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determined after the final decree for 
partition will be made. The costs 
mouned by the parties in this litigi- 
tion up to the date the possession is 
delivered according to the shares 
aforesaid should be borne by the 
estate in the proportion of 4 annas 
payable by the plaintiff and 12 annas 
payable by the defendants, and the 
amount thus ascertained will be dealt 
with in accounts that the Commis¬ 
sioner will be directed to take. 

Ross, J.—I agree. 

Order accordingly. 
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Dawson Miller C. J. and 
Mullick, j. 

\iaharaj Rai —Defendant — A.ppel« 
lant. 

V. 

Maharani Janki Kue — PIiinti.f— 
Respondent. 

Letters Patent Appeal No. 25 of 
1922, Decided oa 9ch Augu^D 1923, 
from the judgment of a Single Judge 
of the H'gi Court dismissing an 
appeal fromthe District Judge Mu- 
zaffarpur. 

Grant—Constraction — Vital relinqu. 
of rights uas inferrei from th^ 'ise of lords 
like 'for ever'—Grait held as heritable th iugh 
no express words ated. 

■ A service grant to one B. by propr oiop 
of Bettiab R.ij containel tae fi oviag 
passage:—.‘Hen.-e because of tliAt gjodwork 
it is ordered that whatever treee have been 
planted by his uiiceitor and als > if he plants 
any, the share of the Raj iu t lem is g von lo. 
Hence this/^arwi'ta is wr.teon co all forb.d- 
ding you in any way to interfere with tne 
trees Btaniing uu tje nakii holdings of the 
said B. for ever.” 

Held', that, considering the context aod the 
other pro7iaio..s in the document and the 
evidence rela-ng t) sobs quent c mduct of xho 
parlies, the int^^ntio i w ^5 that the laodlorl 
should reliLquiili uis rig it to the tree9 both 
present and future, Even if a do uraeut should 
contain word suoh a« “a.ways, ’ or “for ever * 
or similar wjrJs, if the g.*a it is cloarly toe 
grant of a life-interest on y toe mere use of 
such words will not oave hs effect of exten¬ 
ding the griQt b.y.)oa .ue -ifet me of the 
grantee. Bui it ia equally true if there are 
no w irds of limitation in a grant th-a, even 
if there are uo specific words of inheritance, it 
may still be a gr».t m per,ietuit/. 33 A, 324; 
(P. C.); 23 O. 83«; (P. C.); 14 M. I, A. 247. Ref. 

(P. 55S O. I, 3, P. 557 0.1] 

P. Dayal and Fi asad^foT Appel¬ 
lant. 

S. S, Ahmad~“toT Respondent. 


D. Miller C. J. —This is an appeal 
utidar the Letters Patent from a deoi- 
sion of a Single Judge of this Co.irt 
dis nissing an aopail frem the Dis¬ 
trict Judge of Muzaffarpur which in 
its turn rovorsei a decision of the 
Assistant Settle neat Orficer of Moti- 
hari. 

The plaintiff, N4 ih iraiii Janki Kuer 
who is the proprietor of the loettiah 
Raj at present utiier Clio m.Muiger- 
ship of the Court of vVar is, i-isCituced 
the proceedings ou*: of which th’s 
appeal arises claiming that a certain 
entry in the Record of Rights finally 
published in the year 19 6 should bo 
cancelled, and that her right to a 
half share in the trees upon the 
defendant’s holding might be declared. 

The Assistant Settlement Officer 
dismissed the claim which was 
brought under 3. 106 of the Bengal 
Tenancy Act. 

On appeal to the Special Judge he 
overruled that decision and found 
that the plaintiff was entitled to a 
half share io the trees on the defen¬ 
dant’s holding in accordance with the 
custom prevailing in the Bettiah Raj. 

That decision was affirmed by the 
learned Judge of this Court on second 
appeal. 

The defendant has appealed. The 
only question for determination in 
this appeal is whether the first Appel¬ 
late Court and the learned Judge of 
this Court were right in their con¬ 
struction of a grant made to the 
defendant’s ancestor by the ancestor 
of the plaintiff in the year 1858. In 
that year owing to services performed 
to the then proprietor of tho Bettiah 
Raj by Bhicha Raj, the then tenant 
of the holding in question, the pro¬ 
prietor of tne Bettiah Raj gave up 
his right to trees .standing on the 
defendant's holding and the question 
for decerminatio.i is, whether that 
relinquishment of tho rignt of the 
Bettian Raj was intended to be per¬ 
manent or whether it vas merely 
intende i to operate during the life¬ 
time of Bhioha Rai. The document 
in question is set out in the judgment 
of the learned Judge of this Court. It 
is in the nature of a parwana aadres- 
sed to the gomashtas, patwaris and 
zilladars of Tillage Chattia Tappa 
Sonswal. It recites that Bhicha RaL 
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has done great good work and rendered 
great help in the boundary dispute 
with the Huthwa Raj, and then pro¬ 
ceeds thus, according to the transla¬ 
tion adopted by the learned Judge: 
“Hence, because of that good work it is 
ordered that whaterer trees have been 
planted by his anctstor and also if 
he plants any, the share of the Raj in 
them is given up. Hence this par- 
wanais written to all forbidding yo» 
in any way to interfere with the trees 
standing on the nakdi holdings of the 
said Bhicha Rai for ever.” It is con¬ 
tended on behalf of the plaintiff, as 
was found by the Special Judge and 
by the learned Judge of this Court, 
that the words wiiich I have referred 
to mfrc-ly created a relinquishment of 
the plaintid's right during the life¬ 
time of Bhicha Rai. The defendant, 
on the other hand, who is the descen¬ 
dant in the third generation from 
Bhicha Rai contends that the relin¬ 
quishment was absolute and per¬ 
manent He further contends that he 
and Iiis ancestors have been in posses¬ 
sion of the holding ever since the 
year 1858 when this document was 
executed and that, with the exception 
of one occasion when a sum of Rs. 
400oddwus forcibly extracted from 
him by the proprietor of the Betbiah 
Raj, he has never paid any sum to 
the landlord in respect of his share of 
the trees. The plaintiff contends that 
we ought to deal with this document 
in the same way as if it were in fact 
a grant of land and as it contains no 
words of inheritance, it was, therefore, 
never intended that the grant should 
extend over a longer period than the 
life of the grantee and that, notwith¬ 
standing the words at the end of the 
document, which restrained the plain¬ 
tiff's se^vent^' from interfering with 
the trees on the defendant’s bolding 
for erer, sfcili there being no words of 
inheritance in the ti»cumentit can¬ 
not be tre-t^id a- -a grant for anything 
jbey le of the grantee. 

It true I'lat even if a docu- 

me- r, s:*! id eontain words such as 
th< the word “alwiys” 

or t ever” or similar 

wo ! ' ' i;. IS clearly the grant 

of ‘ the mere use of 

8U' ; ave the effect of 

ex . L beyond the life¬ 


time of the grantee That was the 
basis of the decision in the case of 
Aziz-un-nissa v. Tessaduq Husain 
Khan (1). On the other hand, there 
is also abundant authority for the 
proposition that if there are no words 
of limitation in a grant then, even if 
there are no specific words of inheri¬ 
tance, it may still be a grant in per¬ 
petuity. See Bhaiya Ardawan Singh 
V Udey Pratab Sihgh (2), fCooldt^eo 
Nai'oin Singh v: The Government (3), 

It appears to me that we must ap¬ 
proach this document with a viow to 
ascertaining what was the exact 
intention of the grantor and one must 
not, 1 think, lay too much stress upon 
the u.?o cf any particular w'ord with¬ 
out coiKsidering thi3 context and 
tho other provisions in the 
document. The first observation I 
have to make is that this is not a 
grant of land to a grantee. The so- 
called grantee in this case was 
already the occupancy holder of 
the land in question and as such had 
a right, not only during his own l.fe- 
time bat a permanent interest in the 
holding descendible to hi.s heirs. Ac¬ 
cording to the general law prevailing 
in this part of India the landlord 
would be entitled lo the whole of the 
trees standing upon the holding, but 
by the custom of t e Bettiah Raj the 
landlord is only entitled to a half 
share in the trees standing upon the 
holdings of his tenant, the tenant 
being entitled for t'le other half. Now 
thisdocumentto my mind clearly indi 
cates th-xt it was the intention of the 
landlord to give up his right, and 
indeed it is in terms a relinquishment 
of his -right to his half chare in tbe 
trees op. the holding in question and 
it is a relinquishment in favour of 
the tenant. It is addressed to his 
goinashtas, patwari. and zilladars 
who would be the proper persons to 
protect the la: dlord’s interests and 
see they recovered anything that was 
due to him out of the - property in 
question and it forbids them to inter- 


(J; [1901] 33 All. 324 = 28 I. A. 65 = 11 M.L.J.' 
160 =5 C.W.N. 569 = 3 Bom. L. R. 307 = 8 
Sar. 544 (P. C.) 

(2) 11896] 33 Cal. 838 = 23 I. A. 64 = 6 M.L.J. 
79:^7S*r 3MP C.) 

(3) U871-73) 14 M.I.A. 347 = 11 B.L.R, 71=8 

8ar. 734 = 3 Suther 491 (P. C.) 
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fere in any way with the trees stan^ 
ding on the holding of Bhioha Rai for 
ever. It seems to me, therefore, that 
the intention was that the landlord 
should give up his right to a half 
share in the trees and for that pur- 
pose he directs those who will be 
responsible for protecting his inte¬ 
rests not in future to interofere iu any 
way with the trees on that holding. I 
ought perhaps to point out that there 
is a passage in the document which 
comes immediately *fter the word^ 

it is ordered that whatorer trees 
have been planted by his ancestors” 
which has be^n rendered by the learn¬ 
ed Judge *‘and also if he plants any.” 
That may possibly be a proper trans¬ 
lation of the words used but it is not 
necessarily so. and in fact the words 
actually used were somewhat obscure. 
The words in the vernacular are “nyn/' 
nosdb k(ire* which literally renlered 
mto English mean “if should plant’,’ 
There is no personal pronoun show¬ 
ing the person indicated who might 

plant. It may possibly refer to 
Bhicha Rai himself as it has been 
translated by the learned Judge. It 
may, on the other hand, have a gene¬ 
ral significance in which case the 
proper interpretation would be “if 
one should ^ plant any” although the 
word “any” does not appear, and in 
such a case it would make the docu¬ 
ment apply not only to the trees 
which had been planted by theance? 
tors of Bhicha Rai but also to any 
trees which might be planted in th*e 

future. The meaning is not, as I 
have said, altogether clear but it 
evidently is intended to include some¬ 
thing beyond the trees already plant¬ 
ed on the land and to include trees 
which may be planted at some future 
lime by somebody, and the conclu- 
'»i^on which I have arrived at, giving 
the best judgment I am able, to this 
somewhat obscure expression, is that 
the intention was thac the landlord 
should relinquish his right to the trees 
both present and future, and this 
seems to me to be borne out by the 

concluding words of the document 

which forbid his servants from inter- 

^ith the trees on 

that holding for ever. This interpre- 
tation also appears to me to be in 
consonance with what has aotwally 
19*24 P/83 & 84 
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^ken place since the year 
Tliere is no evidence in the case to 

show that any claim had even been 

made by the landlord to participate 
in the produce of the trees ever since 

the document was executed with the 

one exception when by forcible 
means and under duress the tenant 
was obliged to disgorge a .sum of 
something over Rs. 400. The conclu¬ 
sion T have arrived at is that the 
learned Assistant Settlement Olficor 
was right and that the Special Judge 
and the learned Judge of this Cmni 
on appeal wore wrong in their i-- 
terpretation of this document. I 
would albuv this appeal with costs 
and di-iiniss the .suit of the plaintitf. 
Mulhck. J.—I agrte. 

Appeal allou'i'.l. 
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JwALA Prasad and.Kudwant 

Sahay, JJ. 

Doo Soran Bharthi and anotJire— 
Plaintiffs—Appellants. 

V. 

Oettki Bharthi and another^ 
Defendants—Respondents. 

F. A. No. 129, of 1921, Decided on 
24th April 1921, against a decision of 
District .ludge of Gaya, D -11th 
March 1921. 

^ ('j) Cii'il PC. S. — Jibi^nce ,0/ dispute 
nb.at existence, i f t'ust is not neces-ary f>r 
application of the section. 

In order to make S. 539 0. P. 0. 1883—(92 
C. P. C 1908) applicable it is not ueceisary 
that the existence of the trust for public, 
charitable or reliffious purroses alleged b 5 ' the 
plaintiff ahould be admitted by the defendant. 

If the trust is lisputed the question is decid¬ 
ed by the C'»iirt upon evidence. Where a 
trustee not only mismanages the trust pro¬ 
perty but sets up a title adverse to the trust, 
there is ro reason why S. 92 cannot be invoked. 
That section is wide enough and in clause (h), 
power is given to the Court to grant any relief 
as the nature of the case may require. The 
primary object of the provision is the adminis¬ 
tration of trust property by removing the 
trustee, appointing a new trustee or making 
such directions as may be nocesiary for the 
protection and management of the trust pro¬ 
perty. In order to secure that object it may 
be necessary for the plaintiff as a member of 
the public interested ’n the preservation and 
inacagenient of the trust property to seek for 
reliefs, such as a relief of declaratory nature, 
(1903) 25 All. 631 Expl; (1905) 2 0. L.J 431; 
(1910) 9 1.0. 358 Foil. (P. 659, C. 2; P. 660 , 0. 11 
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% (6) T.P. Act, Ss. 18S & 182 —Regiatra- 
lion is not sufficient delivery—Delivery itself is 
but one mode of iniicating acceptance-^Re^ 
giatrution may but shift onus about execution 
Gift and dtdication require same essentials. 

Tbe provision in S. 123 T. P. Act does injt 
purport to legislate that the registration of a 
deed of gift in respect of an immoveable ^o- 
perty is a sufficient transfer of the property. 

It follows S. 122 of the Act which lays 
down the requisite essentials of a complete 
gift, namely (1) the transfer of property. (2) 
made voluntarily without consideratmn by 
one person called the donor, and accepted by or 
on behalf of the donee. There must be. there¬ 
fore, a voluntary giving by the donor a° 
acceptance by tbe donee. In the case of the 
donee being incapable of signifying his ac- 
ceptauce by reason of age or of djs being an 
impersonal being recognized by lavv as capable 
of being a donee, such as deity, the acceptanw 
required by the section may be donee on his 
behalf by somebody else competent to act 
as an agent. The acceptance may again be 
signified by an overt act such as the actual 
taking possession of the property, or such act 
by tbe done© as would in law amount to tak- 
ing possession of the property where the pro- 
perty is not capable of physical p^sses- 
iioo. Thus actual delivery of possession 
is DO« essential in all cases, for it is 
only one of the modes indicating acceptance. 
On behalf of the donor tbe essential ingre¬ 
dient is that he should voluntarily and with¬ 
out consideration transfer the property to tbe 
donee. The giving away of the property as 
tbe essential ingredient for a valid gift implies 
a complete divesting of the owoersbip in the 
property by the don. r. S. 122 only provides a 
further safeguard by requiring a gift of im- 
moveabl© properties to ba ©fleeted by e 
tered instrument. Il caucot in any way affect 
the essential ingredients of completed gift set 
forth in 8.122. A registtred deed of gift can- 
not take the place of th se essentials among 
which is the complete divesting of the owner¬ 
ship by tbe donor. Therefore it must be prov¬ 
ed in each case apart from the registration of 
the document, that there was a complete 
divesting of the ownership. A registered deed 
of giK as any other such document may be 
merely a nominal transaction, without any 
intention on the part of the executant t j give 
effect to the terms falseiy or fictitiously set 
forth in the document. Tbe Traesferof Pro¬ 
perty Act lays down gjneral provisions 
governing gifts and dedication;, and there is 
Lo real distinction in principles between the 
essential ingredients requisite for a valid gift 
or dedication in Hindu Law anl those laid 
down in the Transfer of Property Act. A 
registration of the documenr will on y affect 
tbe onus so far ai tbe execution thereof is 
concerned but will in itself be m proof of 
the real dedication of the property or the 
divesting of the ownership therein by 
the donor. 1? 6b0 C 1 & 2 ; P 661 0 1 & 2] 

C. C. Das and Nawal Kishore 
Prasad —for Appellant. 


Jwala Prasad, J.— This is an 
peal by the plaintiffs. The plaintiff 
No. 1 is‘-the Chela of Mahanth Sheo- 
sharan Bharthi. The plaintiff No» 2 
alleges himself to be a pujari of the 
temple of Shiva to whom the pro¬ 
perties in suit are said to have been 
dedicated. 

The plaintiffs’ case is that Sheo- 
sharan Bharthi defendant No. 2 on 
31st October, 1912, executed a deed of 
trust dedicating the properties in suit 
to the God Shiva and appointing 
defendant No. 1 as manager and 
trustee of the endowment and that 
the defendant No. 1 acted as such for 
some years. In 1915, he and Mt.. 
Punia acting in collusion got defen¬ 
dant No. 2 to execute two registered 
sale deeds, dated the 23rd and 25th 
November, 1917, selling to defendant 
No. 1 the properties already dedica¬ 
ted to the God Shiva except one-fourth 
share in certain jagir lands which 
was given to Mt. Punia under sale 
deed, dated the 25th November, 1917. 
It is said that defendant No. I is act¬ 
ing adversely to the trust and is set¬ 
ting up a title of his own and con¬ 
sequently he has committed a breach 
of the trust and is liable to be remov¬ 
ed. The suit was instituted under 
92 of the Civil Procedure Code a'ter 
obtaining sanction of tha Legal 
Remembrancer. 

The defendant No. 5 Sheosaran 
Bharthi did not appear. The suit 
was resisted by defendant N’o. I 
Deoki Bharthi alone, tie repudiates 
the allegation that there was any 
trust or dedication of properties to 
the God Shiva as alleged by the plain¬ 
tiffs and he set up his own absolute 
title to the properties based upon the 
aforesaid sale deeds executed by 
Sheosharan Bharthi in his favour and 
in that of Mt. Punia, He also took 
certain pleas in bar. Upon the plead¬ 
ings a number of issues were raised 
in the Court below, but for the pur¬ 
poses of this appeal the following 
only need be mentioned. The finding 
on the other issues is not challenged. 

“1. Can the suit proceed under 
S. 92 of the C. P. Code? ’ 


>b. M. Mullick^ Siva biandan Roy and “2. Can the plaintiffs maintain 
Satyadeva Satiay—foi Respondents. this suit?'* 
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*‘5, Whether the properties ia suit 
were dedicated to the God Shiva as al 
leged in the plaint?'’ 

“6. Whether the defend ant NoJ 
is a trustee in respect of the proper 
ties in suit?” 

The Court belose decided Issue 
No. 1 in favour of the plaintiffs and 
Issues Nos. 5 and 6 against them. In 
the result it dismissed the suit. The 
Plaintiffs have come to us in appeal. 

The learned Vakil for the respon¬ 
dents says that the Court below was 
wrong in deciding the Issue No. 1 in 
favour of the plaintiffs and that it 
ought to have held that the suit is 
noi maincainable under S. 92 of the 
Civil Procedure Code, 

The learned Vakil contends tnat 
S. 92 has no application to the pre¬ 
sent suit wherein the plaintiffs want 
a declaration that the properties in 
suit were dedicated to the God Shiva. 
His contention is that the section is 
confined only to a case where the 
prayer is merely to rimove a trustee 
and to give necessary direction for 
the administration and management 
of the tru-ifc property. He relies upon 
the wordings in S. 92 which are as 
follows:— 

“In the case of any alleged breach 
of any express or constructive trust 
created for public purposes of a 
charitable or religious nature, or 
where the direction of the Court is 
deemed necessary for the administra¬ 
tion of any such truU, the Advocate 
General,or two or more persons having 
an interest in the trust and having 
obtained the sanction in writing of 
the Advocate General, may institute a 
suit, whether contentious or not, in 
the principal Civil Court of original 
jurisdiction or in any other Court 
empowered in that behalf by the 
Local Government within the local 
limits of whose jurisdiction the 
whole or any part of the subject 
matter of the trust is situate, to 
obtain a decree. 

(а) removing any trustee; 

(б) appointing a new trustee; 

(c) vesting any property in a 
trustee; 

(d) directing accounts and mq,ui- 
ries etc. 


(Jwala Prasad, J.) 

Ui) granting such further or other 
relief as the nature of the case may 
require.” 

This section, according to Mr. 
Mullick, assumes that there is no dis- 
put© as to there being a trust express 
or constructive, and that the only 
question involved is as to the conduct 
of the trustee in the administration 
of the trust property. In support 
of his contention he relies upon the 
case of Jarna'u rdin v. Mujtaha 
Husain (1). There the suit was 
brought as an ordinary suit cogni¬ 
zable by a Subordinate Judge for the 
purpose of a declaration that the pro¬ 
perty was endowed property and for 
removal of the Mutawalli on account 
of mismanagement of the trust. 
Upon the plea taken by the defen¬ 
dants, the Subordinate Judge dismiss¬ 
ed the plaintiff's case upon the 
ground that S. 529 of the old Civil 
Procedure Code, which corresponds to 
section 92 of the present Code, was a 
bar to the suit, no consent of the 
proper otficwr to institution of the suit 
having been obtained. On appeal 
the High Court of Allahabad held 
that the Court could only return the 
plaint to the plaintiff to be pre¬ 
sented to a Court having jurisdiction 
to try the suit and ought not to have 
dismissed the suit. The decision 
virtually supports the view opposite 
to that contended for by Mr. Mul¬ 
lick. The case was considered and 
explained in Budh Sinyk Dudkuna v. 
Niradbaran Roy (2), in that case upon 
facts similar to the present case it 
was held that in order to make 
S. 539 applicable it is not necessary 
that the existence of the trust for 
public, charitable or religious pur¬ 
poses alleged by the plaintiff should 
be admitted by the defendant. If the 
trust is disputed, the question is 
decided by the Court upon evidence. 

To the same effect is the decision in 
the case of Jafarkhan Jatbarkhan 
Pathan v. Daudshah Mahomedshah 
Fakir (3). 

It appears that where a trustee not 
only mismanages the trust property 
but sets up a title adverse to the 
trust, there is no reason why S. 92 

(1) [1903)25 All. 631 = (1903) A. W. N. 120. 

(2) [19J5J 2 C. L. J. 431. 

(3) [m0jl3Bom.L.R. 49=91. C. 358. 
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cannot be inroked. That section is 
wide enough, and in clause (h) which 
I hare quoted, above power is given to 
the Court to grant any relief as the 
nature of the case may require. The 
primary object of the provision is the 
administration of trust property by 
removing the trustee, appointing a 
new trustee or making such directions 

I IS may be necessary for the protec- 
iion and management of the trust 
property. In order to secure that 
object it may be necessary for the 
plaintiff as a member of the public 
interested in the preservation aiid 
management of the trust property to 
seek for reliefs, such as a relief of 
declaratory nature like the one 
in the present case. We, therefore, 
overrule this contention of Mr. Mul- 
lick. 

The case really depends upon the 
decision of issues No. 5 and 6. The 
Court below has held that there was 
no real dedication of the properties in 
suit to the God Shiva, nor was defen¬ 
dant No. 1 a trustee in respect of the 
properties in suit. The plaintiffs 
appellants impugn the finding of the 
Court below and on tlieir behalf it has 
been urged by Mr. Das, that the trust 
deed dated the 31st October, 1912, is 
conclusive as regards the creation of 
the trust and dedication of properties 
to theGod Shiva. The learned Counsel 
goes so far as to contend that the deed 
being a registered document purport¬ 
ing to effect complete dedication of 
the properties to Shiva, no subsequent 
act or conduct of the dedicator, Ma- 
hanth Sheosaran Bharthi, defendant 
No 2, is admissible to show that there 
was no real dedication. No authority 
has been cited in support of this pro¬ 
position. A faint reliance has, how¬ 
ever, been placed upon S 123 of the 
Transfer of Property Act under which 
a gift of immoveable property must 
be effected by a registered instrument 
and a gift of moveable property may 
be affected either by registered instru¬ 
ment or by delivery. The provision 
in this section does not purport to 
legislate that the registration of a 
deed of gift in respect of an immove¬ 
able property is sufficient transfer of 
the property. It follows S. 122 of the 
Act, which lays down the requisite 
essentials of a complete gift, namely 


(1) the transfer of property, (2) made 
voluntarily without consideration by 
one person called the donor to another 
called the donee, and accepted by or 
on behalf of the' donee. There must 
be, therefore, a voluntary giving by 
the donor and an acceptance by the 
donee. In the case of the donee, 
being incapable of signifying his ac¬ 
ceptance by reason of age or of his 
being an impersonal being, recognized 
by law as capable of being a donee, 
such as deity, the acceptance required 
by the section may be Gone on his be¬ 
half by somebody else competent to 
act as an agent. The acceptance may 
again be signified by an overt act such 
as tlie actual taking possession of the 
property, or such act by the donee as 
would in law amount to taking posses¬ 
sion of the property where the pro¬ 
perty is not capable of physical pos¬ 
session. Thus actual delivery of pos¬ 
session is not essential in all oases, 
for it is only one of the mode indicat¬ 
ing acceptance. This will explain 
the seeming contradiction in some 
of the authorities cited before us. 
These authorities are as follows: 
Kishto'Soondary Debea-^. Ranee Kish- 
tomati ?4), Dagai Dobee v. Mothuy^a 
Nath Chattopadhya (5), ^Kalidas Mul- 
lick V. Kanhaya Lai Pundit (6) Wat¬ 
son and Company v. Ramchand Duttil) 
Lakshimoni Dasi v. Niityananda Day 
(8), Abaji Gangadhar v. Mukta kom 
Raghu (9), Upendra Lai Boral v. Hem 
Chandra Boral (10). Ganpati Ayyan v. 
Savithri Ammal (11), Ram Chandra 
Mukerjte'f. Ranjit Singh (12) Babaji- 
rao Gambhir Singh v. Laxmandas Guru 
Raghunathdas (13), Jagdindr<i Nath 
Roy V, Hemanta Kumari Uebi (14). 


(4) [18631 Marsh. E67 = 2 Hay 405. 

(5) [1883] 9 Cal. 854 = 12 C.L.R. 530. 

(6) (1884) 11 Cal. 121 = 11 I.A. 218 = 4 Sar 
578. 

(7) [1890) 18 Cal. 10 = 17 I.A. 110 = 5 Sar. 535 
(P.C.) 

(8) [1892] 20 Cal.;464. 

(9) [1893] 18 Bom. 688. 

(10) [1897] 25 Cal. 405 = 2 C.W.N. 395. 

(11) [1897] 31 Mad. 10. 

(12) [1899] 27 Cal 242 = 4 C.W.N. 405, 

(13) [1903] 28 Bom. 315 = 5 Bom. L.B. 933. 

(14) [1904] 32 Cal. 129 = 31 I.A. 203 = 8 C.W.N- 
809 = 7 Bom. L.B. 765 = 1 AL.J. 585 
(P.C.) 
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Parthasarathy Pillai v. Thiruvenowta 
Ptllat (15), Gurdit Singh v. Sher Suigh 

(16). 

In some cases actual delivery of the 
properties gifted was insisted upon 
and in others it was condoned. But 
there has been no real ditference as 
regards the principle that there must 
be somethina: shown to indicate an 
acceptance on the part of the donee, 
and as to whether there has been an 
acceptance and what constitutes ac¬ 
ceptance depends upon the circum¬ 
stances of each case. In^this light I 
have read the authorities cited before 
me and I do not want to refer to them 
in detail. This disposes of the part the 
donee is required to play in a com¬ 
pleted gift. On behalf of-the donor 
the essential ingredient as adverted to 
above is, that he should voluntarily 
and without consideration transfer 
the property to the donee. The giving 
away of the property as the essential 
ingredient for a valid gift implies a 
complete divesting of the ownership 
in the property by the donor, S. li'?. 
only provides a further safe-guard by 
requiring a gift of immoveable pro¬ 
perties to be effected by a registered 
instrument. It cannot in any way 
affect the essential ingredients of a 
completed gift as set forth in S. and 
referred to above. A registered deed 
of gift cannot take the place of those 
essentials among which is the com¬ 
plete divesting of the ownership by 
the donor. Therefore it must be 
proved in each case, apart from the 
registration of the document, that 
there was a complete divesting of the 
ownership. A registered deed of gift, 
as any other such document, may be 
merely a nominal transaction, without 
any intention on the part of the exe¬ 
cutant to give effect to the terms 
falsely or fictitiously t et forth in the 
document. In the cases referred to 
above in spite of the documents in 
question being registered ones, the 
question as to whether there was a 
complete gift was ceterrained upon 
the proof or otherwise of tthere being 
a complete divesting of the ownership 
by the donor. Reference has been 

(15) [1907] 30 Mad. 340 = 17 M.L.J. 379 = 2 M. 

L.T. 198. 

(16) [1912] GSP.W.R. 1912 = 14 I.C. 347 = 106 

P.L.R 1913 = 78 P.R 1913. 


made in^ some of those cases to the 
Hindu gifts and more particularly to 
the delicatioii of a property to a de¬ 
ity by a Hindu. Tne Transfer of 
Property Act hiys down general pro¬ 
visions governing gifts and dedica-. 
tions. and I have iti vain ransacked 
the provision in the texts to find out 
any real distinction in principles bet¬ 
ween the es-tential ii.gr-didnt^ reqiii I 
sit" for a valid gift or dedcati-m ini 
Hindu Law and those laid down in thej 

Transfer of .Property Act. The dedi-l 

cation to a deity and the creation of a 
trust for religious purpoHcs iio doubt 

finds favour in the Hindu law just in 

the same way as it does in other com¬ 
munities, and the essential ingredient 
that constitutes gift whether of move- 
able or immoveable property in the 
Hindu^ Law is the 8ankaip and 
the Sarnarpan whereby the pro¬ 
perty is completely given away and 
the owner completely divests himself 
of the ownership in the property. In 
the Hindu Law as elsewhere there 
must be a real and true Sankalp and 
Samaroan. This view seems to have 
been . entertained by the parties 
themselves in this case who are 
Hindus. The plaintiffs and their wit¬ 
nesses, apart from proving the regist¬ 
ered deed, try to prove that there was 
a general meeting where the dedica¬ 
tion o? the property was effected by 
Sheosaran Bharathi in favour of the 
God Shiva. The plaintiffs being 
Hindu could not rest their case, as the 
learned Counsel on their behalf tried 
to do so in this Court, simply upon the 
execution of a registered deed of gift 
as if it was an ordinary transfer of 
property by way of mortgage or sale. 

I could understand the contention of 
Mr Das based upon the registration 
of the document if he had urged that 
the regi'tration thereof shifted the 
onus upon the opposite party to prove 
that there was no gift or that it light¬ 
ened the burden of proof that rested 
upon the plaintirfs to show that there 
was a true and real dedication. For 
iny own part I would say that a 
registration of the document will only 
affect the onus so far as the execution 
thereof is concerned but will in itself 
be no proof of the real dedication of 
the property or the divesting of the 
ownership therein by the donor. The 
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onus, therefore, according to ray view, 
of proving real dedication, namely the 
Sankalp and the Saraarpan of the pro¬ 
perties in favour of the donee, the God 
Shiva, rests upon the plaintiffs. The 
question of onus, however, does not 
arise in this particular case inasmuch 
as the evidence as summarised by the 
Court below has been one-sided, viz., 
produced on behalf of the defendants. 
They have proved by overwhelming 
documentary and oral evidence that 
ever since the execution of the deed 
of trust, Sheosaran Bharthi the dedi¬ 
cator has been exercising acts of pos¬ 
session and, in fact, has been in actual 
possession up to the present moment 
just as he was before the deed in 
question was executed. The exhibits 
in the case consist of leases, mort¬ 
gages and sales executed by Sheosaran 
Bharthi from 1912 when the deed was 
executed up to 1918 : (Exts. A, B, D, 
E, F, FI, H, HI, and H2). No such 
document on behalf of the plaintiffs 
has been produced showing the deal¬ 
ings of lihe property by the donee on 
the footing that the properties were 
the dedicated properties of the God 
Shiva ; not even the account of the 
income and expenditure has been pro¬ 
duced showing that the donee received 
any income of the property or spent 
anything towards the purposes for 
which the dedication of the trust was 
created. This actual possession of the 
properties has been similarly proved 
to have been continued in Sheosaran 
Bharthi unaffected in any way by tbe 
trust deed of the year 1912 in ques¬ 
tion. The rent receipts Exts. C to C24 
prove that the rents were paid by 
Sheosaran Bharthi and his name stood 
recorded in the landlord’s Sarishta ; 
there is nothing to show that any rent 
was paid by the donee to the land¬ 
lord. 

Now, is there anything to show 
that an attempt even was .made by 
the donee to have his name mutated 
in the landlord’s Sarishta ? Soon after 
the alleged deed of dedication of 1912 
came the preparation of the Survey 
record-of-rights and the dispute lists 
(Exts. K and Kl) of April 1914, and 
the finally published record-of-rights 
of January 1916, (Ext. L) concluoively 
establishes the actual possession of 
Sheosaran Bharthi even after the exe¬ 


cution of the deed of trust. As,against 
the aforesaid unimpeachable evidence 
of actual and continuous possession of 
Sheo Saran Bharthi from before and 
after the execution of the deed of gift, 
the plaintiffs have only two docu¬ 
ments, Exhibits 1 and ,3, the first 
being a report of the Sub-Inspector of 
Police dated the 5th November 1915, 
and the second an extract from the 
register of criminal records sent to 
the Record-Room in the aforesaid case 
in 1917. 

The Court below has commented 
adversely upon these documents and 
has held them to be spurious. It has 
also shown that the identity of the 
parties mentioned in those documents 
has not been satisfactorily established. 
Their relevancy and admissibility are 
also questionable. In no case the re¬ 
port can be accepted as evidence of 
the statement of the complainant and 
we cannot agree with Mr. Das that 
the statement relied upon by him can 
in law be used as evidence. The Sub- 
Inspector who recorded is dead and no 
evidence is given that that was the 
statement actually made by the com¬ 
plainant. Again the aforesaid two 
documents which constitute simply 
one transaction, assuming them to be 
relevant and true, only show an at¬ 
tempt on the part of Deoki Bharthi to 
take possession of the property and to 
assert his light under the deed of 
dedication. But the actual divesting 
of ownership by Sheo Saran Bharthi 
cannot be established by these docu¬ 
ments which relate to an event in 1915 
as against the evidence of the defen¬ 
dants that between 1912 after the exe¬ 
cution of the deed, and 1915, the date 
of the aforesaid event, Sheosaran 
Bharthi not only asserted his posses¬ 
sion but has been in continuous actual 
possession of the property. 

The oral evidence merits the same 
remark, namely, that the evidence on 
behalf of the defendants consists of 
competent witnesses such as the 
lessees, mortgagees and others having 
dealings with the property. These 
witnesses prove the possession of 
Sheosaran Bharthi uninterrupted in 
any way by the deed of trust; they 
prove that the deed was never given 
effect to and was merely a nomi^l 
and sham transaction. The plaintiflTs 
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witnesses cannot claim disinterested* 
ness and independence which would 
merit any consideration of their evi¬ 
dence by the Court. Their evidence 
has been shown by the Court below to 
be discrepant and inconsistent with 
the case of the plaintiffs as laid in the 
plaint which they want to improve by 
setting up two events : (1) the previ¬ 
ous dedication of the property, San- 
kalp and Samarpan.in the presence of 
the people and (2) the subsequent exe¬ 
cution of the deed of trust. 

We have carefully gone through the 
oral eviience and considered the com¬ 
ments made on behalf of the parties. 
In fact, Mr. Das did not feel confident 
of the oral evidence tendered on behalf 
of the plaintiffs and consequently did 
not seem to rely upon it. We need 
not repeat the reasons given in detail 
by the learned District Judge who 
appears to us to have carefully and 
exhaustively gone into the evidence. 
Suffice it to say that we entirely con¬ 
cur with his estimate of the evidence. 
We prefer the evidence given on be¬ 
half of the defendants to that ad¬ 
duced on behalf of the plaintiffs. Upon 
the evidence, oral and documentary, 
therefore, no real dedication of the 
property has been proved, nor has it 
been proved, that defendant No. 1 
was a trustee of the properties 
in question. 

Agreeing, therefore, with the view 
of the Court below, we dismiss the ap¬ 
peal with costs. 

Kulwant Sahay, J. —I agree. 

Appeal dismissecL 
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Dawson Miller, C J. and 
Buoenill, j. 

Amir Mandal —Appellant. 

V. 

Mohan Chandra Mandal —Respon- 
-dent* 

S. A. No. 197 of 192*?, Decided on 
9th February 1922. 

C.P,Codey 8. 148—Court /ec stamp not 
ftlea in time because of Stamps Vendor having 
■HO stamp^Time extended. 

AppeUant wai ordered by the Court to 
deposit oourt-fee payable on his memo, of 
appeal within a month. The order further 
provided that if the Oourt-fee was not paid 


within a month the appeal would stand 
dismissed. The month expired during the 
vacation and on the re-opening day the ap¬ 
pellant could not procure the stamp paper 
because the stamp Vendor had none. He 
however got it the next day and the same 
day filed it in Court, 

-that there having been no negligence 
or laches on the part of the appellant there 
was sulficient cause for re-in stating the 
appeal and for extending the date hied for 
payment of tho couri-fee up to the date 
when the stamp was tonderod in Court. 

[P. 6G3. C. 2; P. 661,0. 1) 

Trihhuvan Nath Sahay and An<ind 
Prasad-^foT Appellant. 

Purnendii Narayon Sitiha vind Nitai 
Chandra Ohose—lor Respondent. 

Judgment. —In this case an order 
was made on the 28tli November to 
deposit the court-fee within a month 
and the order provided that if the fee 
was not paid within a month the 
appeal would stand dismissed. The 
time expired during tlie Christmas 
vacation and on the first day of teim, 
viz.y tho 3rd January, the appellants 
applied to the stamp vendor and 
tendered the money for a stamp of 
Rs. 90 which was the stamp necessary 
to be filed. That was at about 10-30 
in the morning. The stamp vendor 
had no court-fee stamp of that value 
but promised to supply one by 3-30 
P. M. on the same day. The money 
was thereupon deposited with the 
stamp vendor on his- assurance that 
the stamp would be supplied by 3-30 
P. M. When the clerk went again 
at 3-30 P.M. to obtain the stamp he 
found that the stamp vendor was 
not there and that he had not returned 
f.'om the Treasury. The learned Vakil 
for the appellant waited for the stamp 
vendor in the High Court until 4-30 
P. M, but as he did uot turn up he 
was unliale to get the stamp in time 
but he did obtain it on the following 
day and it was then tendered. The 
question now arises whether in face 
of the order made on the 25 th 
November we can accept the stamp 
as that order stated that the appeal 
would stand dismissel if the stamp 
was not filed within a month. It is 
quite clear from what I have stated 
that there was no negligence on 
laches on the part of the appellants] 
and so far as they are concerned theyl 
did their best to comply with thel 
order. It is said that they ought tol 
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have applied for the stamp earlier 
but having regard to the fact that 
they would have had to apply some¬ 
time before the vacation, as the 
stamp vendor is not available during 
the vacation, we do not think that 
there was any laches on their part. 
It is not disputed that in the ordinary 
course there is no difficulty in obtain¬ 
ing stamps of the value of Rs. 90 
as soon as they are applied for. 
The only question is whether in 
the particular circumstances of this 
case we can reopen the order which 
was made on the 28th November. 
We think sufficient cause has been 
show even if an application wore 
made before us for reinstating the 
appeal. The learned Vakil for the 
respondent is present and we have 
heard what he has to say about it 
and as we would have power to 
reinstate the appeal in spite of the 
order of the 28th November, we think 
we ought to hold that the time be 
extended up to the 4th Jan aary when 
the stamp was actually filed. The 
apppeal will proceed in the ordinary 
course. The stamp has been returned 
to the learned Vakil for the appellant. 
Let it be deposited again to-day. 

Time extended. 
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Das and Ross, JJ. 

Syed Hasan Imam and others — 
Appellants. 

V. 

Debi Prasad Singh —Respondent. 

F. A. No. 67 of 1921, Decided on 
6th March 1924, against a decision 
of the Officiating Subordinate Judge 
of Patna, D/- 21st December 1920. 

♦ (a) Civil P. Code^ 0. 8 i?, 2~ Plea of 
limitation. 

A General plea in the \vritten etatement 
tuat the suit is barred by limitation means 
that on the face of the plaint, the suit is 
barred. Hen:e a substantive plea of limitation 
cannot be raised unless the necessary facta 
are stated in the written statement. 

[P. 664, 0. 2.] 

(6) Limiiatior\Act% S. 69— Postponement ia 

not rajusal. 

The expression‘puling off* is equivalent to 
postponement, and postpouement is by no 
means tantamount to refusal; on the contrary 


it implies an admission that an account is dae 
and will be rendered. (1917) 43.1. 0. 570 Foil. 

[P. 665, 0.1.1 

S. M. Mullick and Shivesh'Wdr 
Dayal—iox Appellants. 

L. N. Singh and Syed Nurul 

Hasan —for Respondent. 

Ro 88, J.—The learned Subordinate 
Judge has dismissed the major part 
of the plaintiffs’ claim for accounts 
against the defendant on the ground 
of limitation. The defendant was 
the Tahsildor of Karanpura, a village 
in the estate represented by the 
plaintiffs from 1900 until the 14th 
December, 1917. The suit was brought 
on the 5th December, 1919. The 
learned Subordinate Judge has limit¬ 
ed the account to the year 1917*. and 
the plaintiffs file the present appeal. 

The suit is governed by Article 89 
of Schedule 1 to the Limitation Act. 
The period of 3 years limited by that 
Article begins to run when the 
account is, during the continuance of 
the agency, demanded and refused, 
or, where no such demand is made, 
when the agency terminates. Time 
would, therefore, begin to run in the 
present case from the 14th December 
19.17, unless during the continuance 
of the agency an account was de¬ 
manded and refused. The material 
parts of the pleadings on this question 
are as follows. In paragraph 5 of 

the plaint it is said that 

"floire dayi before he was diamieaed the Rai 
Sabeb asked him to render account; but be 
went on putting off the matter from day to 
day and did always promise that he would 
render account 

Paragraph 1 of the written state¬ 
ment is that the suit has not been 
properly framed and is barred by 
limitation, and in paragraph 10 'it is 
said that on the expiry of the year 
this defendant used to render 
.accounts. Now the plea of lirnitation ■ 
is a plea in bar and there are noj 
facts stated to raise a substantive! 
defence of limitation. Therefore,! 
paragraph 1 of the written stateJ 
ment must be read as meaning! 
that on the face of the plaint the! 
plaintiffs’ suit is barred. This plea! 
manifestly fails because the allega-j 
tion in the plaint 'is that the defen¬ 
dant promised to render accounts. 
Moreover, the substantive defence, 
which has been disbelieved by the 
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learned Subordinate Judge, is that 
in fact accounts were rendered. In 
the words of the Judicial Committee 
in obin Chandra Barua v. Chandra 
Ma,{hob Barua (0 

*‘Tbe statement of objeotiona on the part 
of respondent does not allege that there has 
been any demand and refusal of acomnta.” 

The learned Subordinate Judge, 
howerer, has based his decision on 
certain statements of the plaintiiTs’ 
witnesses. The plaintiff’s witness No. 
3 said in cross-examination. 

“Before the trust, defendant was 
aeked several times to render accounts but 
I cannot give any exact Idea of the demand, 
it may be 5 or 6 years before. I think some 
paruo/io was sent to him to render accounts. 
In my presence defendant was asked to 
render accounts some time.” 

In re-axamination he said, 

“Defendant was asked to render account 
repeatedly and he put it oft but never refused 
to render account.” 

Plaintiffs’witness No. 5 als) says 

that. 

“Defendant was asked to render account 
but he wen^ on putting off thy matter.” 

If it is open to the defence to raise 
this substantive plea of limitation on 
these statements of the plaintiffs’ 
witnesses; the effect of these state¬ 
ments must be taken to be merely 
this; that demands were made and 
the defendant put the matter off. The 
learned Subordinate Judge has relied 
upon Madhusudhan Sen v. Rnkkal 
Chandra Das Basak (2). In that case 
the defendant was called upon to ex¬ 
plain his papers and did not respond 
to the call Apparently he did noth¬ 
ing and kept silent and this was con*- 
atrued as a refusal. In Bhabatarini 
Dehi Chow lharuni w. Sheikh Bahadur 
Sarkar (3) it was pointed out that the 
question whether the failure of an 
agent to render accounts amounts to 
a refusal within the meaning of 
Article 89, depends upon the circum¬ 
stances of each case. In my opinion 
there was in this case no refusal by 
the defendant. The expression 
put;ng off’ has been interpreted by 
this Court in Nawab Choudhanj v. 


^ = L. T, 430 = 21 

1199-18'Bom. L. R. 
1022 = 31 M.L. J. 836 = 24 C. U J. 509 = 36 I. 

(P 07 ^ 452 = (i916) 2 M. W. N. 565 

348=19 G. W. N. 1070 = 
30 1.0. 697 = 22 0. L. J. 552. 

(3) (1919J 30 C. L. J. 90 = 53 I. 0. 675. 
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Lok \ath l4) as equivalent to 

postponement, and postponement is 
by VO means tantamount to refusal, 
on the contrary it implies an admis¬ 
sion that an account is duo and will 
bo rendered. 

In iny opinion, therefore, limitation 
in this case runs.from the date of the 
termination of the ageticy and the 
suit is within time. 

On the merits of the case it was 
argued on behait of the respondent 
that the defendant had dctual.y sub¬ 
mitted accounts, and reference was 
made to the evidence. This milter 
has been fully discussed by the 
learned Subordinate Judge and his 
reasoning is so eonvincing .that it is 
unnecessary to go into evidence. All 
the proofs that might have been ex¬ 
pected to be forthcoming if accounts 
had in fact been rendered are absent 
in this case; and the learned Vakil 
for the respondent did not meet any -of 
the arguments of learned lower Court. 

I would, therefore, decree this 
appeal and decree the plaintitfs’ suit 
in full. There will be a preliminary 
decree for accounts from 1307 to 
Aghan 1324, instead of for the limit¬ 
ed period allowed by the Subordinate 
Judge, and the Commissioner will 
take the accounts for the entire 
period claimed. 

The plaintitfs are 
costs of this appeal. 

Das, J.—I agree. 


entitled to the 


Appeal allowed. 


(4) 119171 43 I. 0. 570. 
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Foster, J, 

Thakur Prasad Sirajh and others — 
Petitioner.s. 

V. 

K.in<j Smperoi —Opposite Party. 

Criminal Rjvision No 276 of 1924, 
Decided on 4th June 1924, from a de¬ 
cision of the Sessions Judge of Dar- 
bhanga, D/- loth March 19^4, 

(a) Penal Code, S 75—Previous conviction 
H7hierS.380—Subsequent oo'ivictton under S. 
443 — S. 76 ie not applicable. 

Where the previous couviction one 

under S. 380 aed the later one was to be un- 
der 8, 448. 

Held : that S.C75 did not apply. 

[P. 666, 0. 2; P. 667, C, ■ 
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(6) Penal Code^ 8.S80 —Bona fide claim of 
right. 

Where coics were unearthed from field and 
token posseBsioQ of by eeveral individuals, 
without the landlord’s eonsent, and then the 
landlord's manager exacted by force the coins 
from many persons by bouse searches and 
other means and took the man who bad ac¬ 
tually unearthed the coins, to the police sta¬ 
tion to get a statement from him. 

Hildx that the manager was acting under a 
bona fide claim of right and his offence fell 
under S. 448 and not 8. 380. [P. 667, C. 2,] 

(}. C. Pol —for Petitioner. 

L. K. .//ja—for Opposite Party, 

Judgment.—The Applicants hare 
been convicted under S. 380 of the 
Indian Penal Code and the first appli¬ 
cant Thakur Prasad Singh, against 
whom there was a subsidiary charge 
\ :ider S. 75 I. P. C. was sentenced to 
bix months’ rigorous impri«5onment 
and a fine of Rs. 100 in default six 
weeks’ further rigorous imprisonment. 
Each of the oth r applicants was 
sentenced to two months’ rigorous 
iroprisoEment and a fin© of Rs. 25 in 
default a month’s rigorous imprison¬ 
ment extra. These sentences repre¬ 
sent in each case three concurrent 
sentences passed under three charges. 
The facts will explain how this came 
about. 

There was a field of one Lali Du- 
sadh in the village of these applicants 
where occasionally coins had been 
picked up. One Aintha decided to dig 
the field and he unearthed a vessal 
full of Moghul rupees. As he was 
extracting the vessal various persons 
of the village came and joined in the 
scramble. The pot was broken and 
the rupees scattered. The result was 
that the coins found their way into 
the possession of numerous persons 
of the village. Now, the village is 
partly owned by one Shiv Babu of the 
Sugama estate and the first applicant 
Thakur Prasad Singh is his Manager 
whilst the other applicants are sub¬ 
ordinate servants under him. The 
Manager came to the village with the 
servants and proceeded to make a 
round of the houses in the village 
demanding the coins in the possession 
of various house-holders. He appears 
to have used force and to hare con¬ 
ducted house searches. Three of these 
incidents form the basis of tae three 
charges in this case. When the ap¬ 


plicant Thakur Prasad Singh had col¬ 
lected a certain amount of money he 
took Aintha in a bullock cart to the 
police station at Jhanjharpur, and 
Aintha there informed the police of 
the discovery of the rupees and of 
what had happened and he gave the 
names of the other villagers in whose 
possession the Moghul coins still were. 
The local police made an enquiry and 
reported to the Magistrate that the 
conduct of Thakur Prasad Singh and 
his servants had been oppressive and 
there upon the*local Sub-Inspector was 
directed to take the information of 
Musammat Nirsi, one of those whose 
houses had been searched. So 2H 
months after the occurrence Musam¬ 
mat Nirsi lodged the first information 
of this case. The Deputy Magistrate 
who tried the case convicted the ap¬ 
plicant in the manner described above 
and in passing the sentences, which I 
have detailed, he appears not to have 
addressed his mind to the question 
whether the offence really fell under 
S. 380 I. P. C. and whether there were 
mitigating circumstances. The appeal 
was heard by the District Magistrate 
who found that Aintha was taken to 
the police station with the design that 
his statement should safe-guard Tha¬ 
kur Prasad and others against an ap¬ 
prehension of a criminal offence. He 
does not think that the information 
was given in pursuance of the. Trea¬ 
sure-trove Act, because the coins were 
not produced at the thana. But he 
has not apparently considered in his 
judgment the question whether the 
sentences are appropriate. The appli¬ 
cants then moved the Sessions Judge 
for a reference to the High Court. 
The Sessions Judge found that the 
facts indicated offences under S. 448 
of the I. P. C. rather than offences 
under S. 380. However, he considered 
that the only correction that should 
be made would be an alteration of the 
conviction, for in his opinion the cir¬ 
cumstances justified the sentences. 
The application has been admitted 
here on the question of sentence 
only. 

The first point urged on behalf of 
the appUcantS'is one that appears to be 
unanswerable. The previous convic¬ 
tion was one under S. 380 which is 
punishable with imprisonment of 
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either description for 7 years and the 
present conviction should be under S. 
448 which is punishable with impri¬ 
sonment of either description for one 
year. The latter offence is not there- 
fore punishable with imprisonment of 
either description for ,a term of three 
years or upward and so S 7 t of the 1. 
P. G. is not applicable. It appears to 
me that the learned Sessions Judge 
took a correct view when he regarded 
the case as one rather of trespass than 
of theft, for I fail to find proved in 
this case any intention to cause 
wrongful less or wrongful gain. Nor 
can I follow the learned District 
Magistrate in his discussion of the 
motiva of Thakur Prasad Singh in 
taking Ainthatothe police station. 
It appears to me to be immaterial 
whether the information was intended 
to be one under the Treasure-trove 
Act or whether it had the effect of one 
under the Treasure-trove Act. Ger- 
tainly Thakur Prasad Singh would be 
acting in a peculiar manner if having 
the desire to possess himself of these 
coins he first goes and beats people 
and then proceeds to the thana and 
lodges a report to the police that these 
coins are in existence in the village, a 
large number of them in his posses¬ 
sion. It appears also to me to be very 
unlikely that an intelligent man 
would regard this as a means of con¬ 
cealment of his own acts. It is much 
easier in this case to take a lenient 
view of the whole of the applicants* 
motive. Ordinarily the landlord will 
have a share in the treasure that has 
been concealed in the earth and dis¬ 
covered thereafter. It is therefore 
with no difficulty that I conceive that 
Thakur Prasad Singh regarded the 
treasure as, in part at least, belong¬ 
ing to his master. But he had no 
dishonest intention, for he himself 
went to the police station with the 
man whom he had just been beating 
and who would not be unlikely to re¬ 
port that fact to the police in due 
course. This was what actually hap¬ 
pened. The violence done by Thakur 
Prasad Singh was brought to the 
notice of the enquiring police but 
there was no intiation of a private 
prosecution until the authorities had 
called upon Musammat Nirsi to lodge 
n©r information. That jinformation 
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was lodged after a great delay. Now 
it appears to me that the applicant 
Thakur Prasad Singh acted with bona 
fi»le claim of right and that through¬ 
out the transaction he regarded him¬ 
self as having not only his landlord 
behind his back but also the Govern¬ 
ment. The prosecution was no doubt 
quite properly instituted, but I must 
at the same time take into account 
that no one in the village in the first 
instance moved the police with a first 
information. I understand from the 
learned Vakil who has preferred the 
application that the applicants Iiav© 
already been imprisoned for more 
than three weeks—for something bet¬ 
ween 3 and 4 weeks. In these circum¬ 
stances this appears to me to be suffi¬ 
cient punishment. I therefore alter 
the conviction to one under S. 448 1. 
P. G. in the case of each cf the appli¬ 
cants setting aside the old convictions 
and I reduce the sentences to the 
amount of imprisonment already 
undergone. The fines, if paid, shall 
be refunded. 

Conviction oltcred. 
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Mullice and Macpherson, JJ. 

Urnar Bahadur alias Nunku Mia7i — 
Plaintiff—Petitioner. 

V. 

Khaja Mohammad Karim Nauab 
and others — Defendants — Opposite 
Party. 

Givil Revision No. 375 of 1922’ 
Decided on 22nd May 1923, from an 
order of the Subordinate Judge, 1st 
Uourt, Patna, D/- 19th September 
1923. 

(a) Civil P. C., S. 115—Pauper mit. 

No rev iiion lies'where Court finds on the 
materials before it, that the pereon seeking 
to sue as pauper is not unable to pay the Court 
fees due. {P. 669, 0. 1] 

(6) Provincial Insolvency Act (V of 29£0)f 
S. SS—Uniischorged bankrupt. 

Per Mullick, J. {Obiter ),—An undischarged 
bankrupt is entitled to mainta n a suit for a 
debt which has become due since the adjudi¬ 
cation order was made against him. 17 Id. 21, 

2 C-W N. 372 and 54 I.G. 699 doubted. 

[P. 668, C. 1] 

S. K. Milter for Md. Ishfaq —for 
Petitioner. 

S. M, Mullick and Kailashpati —for 
Opposite Party. 
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Mullick, J. —The question here is, 
whether the petitioner an undischarg¬ 
ed bankrupt is entitled to sue in forma 
pauperis for the recovery of a debt 
which he claims to have become due 
since the adjudication order was 
made against him. The claim is for 
a sum of Rs. 12,939-10-8 on account of 
the petitioner’s share of a dower-debt 
due to his deceased daughter from her 
husband the defendant No. 1. 

Being unable to pay the Court-fees 
the petitioner applied for leave to sue 
as a pauper, and the Subordinate 
Judge after due inquiry having dis¬ 
missed hi^ application, the petitioner 
now prays for the exercise of our 
revisional jurisdiction. 

Now, the first question is whether 
the petitioner has any riglit of pro¬ 
perty in the debt. On behalf of the 
opposite party it is contended that he 
has no such right inasmuch as upon 
the passing of the adjudication order 
his properties vested in a trustee in 
bankruptcy who in this case is the 
Court itself. The law applicable is 
contained in S. 28 of the Provincial 
Insolvency Act of 1920, which has to 
be interpreted with reference to the 
decided cases both in India and 
England. 

In In Re New Lind Development 
Association ani Oray (1) the question 
for decision was whether an undis¬ 
charged bankrupt could not, even 
before the intervention of the trustee 
in bankruptcy, convey to a bona fide 
purchaser for value real estate 
acquired after the bankruptcy, so as 
to give a good title to the purchaser 
as against the trustee. It was neces¬ 
sary in this case to consider the 
earlier case of Cohen v. ^Htchell (2), 
in which the broad proposition was 
laid down that, until the trustee inter¬ 
venes, all transactions by a bankrupt 
after hi^ bankruptcy with any person 
dealing with him bona fide and for 
value in respect of bis after acquired 
property, whether with or without 
the knowledge of the bankruptcy, are 
valid against the trustee. The Court 
of appeal held in In Re Nev) Land 
Development Association and Gray (1) 

(1) [1893J2Ch. D. 138 = 61 L.J.Ch. 323 = 66 
L.T. 404 = 40 WR. 295. 

(2) (1890] 25 Q.B.D. 262 = 59 L.J.Q.B. 409 = 
63 L.T. 206 = 38 W.R. 551 = 7 Morrell, 207. 
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that the rule in Cohen v. Mitchell (2), 
applied only to personal estate; and 
the Legislature thereupon intervened 
by enacting S. 47 of the Bankruptcy 
Act of 1914 (4 & 5 Geo. V, chapter 
59) and gave statutory effect to the 
decision in Cohen v. Mitchell (2) and 
extended the benefit of it to real 
estate. 

The bankrupt’s interest has some¬ 
times been called special property and 
it is reasonable, therefore, that he 
should be competent to deal with the 
estate subject to the rights of the 
trustee. 

As regards the right of action, the 
general rule was that the right except 
for personal injuries and the like 
passed to the trustee ; but even where 
the right had passed to the trustee 
the bankrupt might sue, the amount 
recovered being subject to the right 
of the trustee to claim the proceeds. 
So it was held in Wadling v. Oliphant 
(3), that a bankrupt may sue for rent 
due and in Buchan v. Hill (4) that he 
may sue for partnership account. 
Having regard to the provisions of 
S. 47 of the present English Bank¬ 
ruptcy Act, I have no doubt that the 
bankrupt will have the right to main¬ 
tain an action in respect of pro¬ 
perty of every kind subject to the 
intervention of the trustee. In India 
there has been some conflict of opi¬ 
nion. In Kristocomul Milter v, Suresh 
Chander Deb (5) it was held that a 
prior purchaser from an undischarged 
insolvent of the latter’s share in 
immovable family property was en¬ 
titled to recover as against a subse¬ 
quent purchaser from the Official 
Assignee. A contrary view seems 
to have been taken in Rowlandson v. 
Champion (6) and in A. B. Miller y, 
Abinash Chunler Dutt (7). Again, 
Rowlandson's case was distinguished 
in a later Madras case, namely, Sri- 
ramulu Naidu v. Awialammal (8) and 
the rule laid down in KristcomuVs (5) 
case was approved. Finally in this 
Court it was hdd in Khilafat Hussain 
V. Azmat Hussain (9) that a person 

(3) 1875 1 Q.B.D. 145. 

(4) 1888 W.N. 233. 

(f) 1882 8 Cal. 556 = 12 C.L.R. 253. 

(6) 1893 17 Mad. 21. 

(7) 1897] 2 C.W.N. 372. 

(8) [19061 30 Mad. 145 = 17 M.L.J. 14. 

(9) [1919] 54 I.C. 699. 
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who has been declared an insolvent 
cannot, while his estate is in the 
hands of the Receiver, maintain a 
suit in his own name for the deferred 
dower of his daughter ercn though 
the Receiver has refused to bring 
such suit. As this authority is direct¬ 
ly in point and is binding upon us,* 
it might have been necessary to make 
a reference to a Full Bench if I had 
not been of opinion that there was 
another clear ground upon which the 
application could he dismissed. 

In my opinion there has been a due 
exercise of jurisdiction on the part of 
the Subordinate Judge and it is not 
competent for ns to interfere in revi¬ 
sion in this cise. The Subordinate 
Judge has found upon the report of a 
Sub-Deputy Collector and upon other 
materials placed before him that the 
petitioner is not unable to pay the 
Court-fees due from him and that he 
has a house worth several thousands 
of rupees. The petitioner might with 
propriety have asked the Insolvency 
Court to bring the suit, but he has not 
chosen to take that course In the 
circumstances, there is no merit in 
his application. 

The application is dismissed with 
costs : hearing fee two gold mohurs. 

Maepherson, J.— For the reasons 
given in the penultimate paragraph 
of the judgment just delivered by my 
learned colleague, I concur in the 
order proposed. 

Application dismissed. 


1924 PATNA 66i? 

Ross AND Sen, jj. 

Eojendra ISarayan Singh /)(0 and 
othiTS —Defendants—A ppellan Is. 




Mahesh Chandra Chatterji —Flail 
tiff—Respondtn t. 

A. F. A. D. 2474 of 1921, Decided o 
6th August 1924, against a decision < 
the Subordinate judge of Furulij 
D/- the 18th June 1921. 

Chota Nagpur Tenancy Act, ( VI of 1908)- 
rart-parchaaer. 

Where in execution of a rent decree in re 

pect of a holding, the decree amount is depoei 

ed in Court by the purohaaer of part of tt 

olding and the landlord withdraws sue 
amount he iSiprecluded from denying -that h 

purchaser as oo-tenant c 
the holding. [P 660. 0 5 

J 4 1 Appellants. 

Atul Krishna Ray —for Respondent 


Ross, J. —This is an appeal by the 
Defendants. The Plaintilf purchased 
part of a holding of one Maiigaram in 
mauza Haraktore, of which the Defen¬ 
dants are the patiiidars, on tlie 6th 
of Faisckli tl'08. The landlords 
brouglit a Miii for rent again>t thu 
original teiiiint the son of 

Mangarutn ill i9l9 and got a decree 
and sold the liolding which was pur¬ 
chased by the decree-liold. r^. The 
Plaintilf then depoitid the amount of 
the decree and want'd th ' sale U) be 
set asi«le. Tlic Defend ints ol)joco. ‘i 
and Che Plaintiit’s pL'tition wa^ dis¬ 
missed for default and the Defer,dant 
got possessit)!!. riiu Hlaintiti tneti 
brought tiiis suit for a declaration 
that- the rent decree was fraudulent. 
The point of the Plaintitfs case was 
that on a previous occasion when 
there had been a decree for rent in 
l912, ho had deposited the amount of 
the decree and the amount had been 
withdrawn by the Undlords. The 
learned Subordinate Judge has taken 
the view that this withdrawal of the 
amount of the deposit amounted to a 
recognition of the Plaintiff as a co- 
tenant of the bolding. 

The contention on behalf of the 
Appellant is that the Chota Nagpur 
Tenancy Act is silent on the ques¬ 
tion whether the purchaser of a part 
of a holding is not debarred from 
iiiaking a deposit; and that no infer¬ 
ence can be drawn from the deposit, 
and the landlord is entitled to accept 
the money so deposited without losing 
his rights and that his acceptance 
does not involve recognition. In my 
opinion this argument is without sub¬ 
stance. The landlord accepted the 
Plaintirt’s money which was put into 
Court after the rent decree had been 
obtained. It is therefore no longer 
open to him to say that he did not 
recognise the Plaintiff’ as co-tenant of 
the holding. The subsequent rent 
suit of 1919 to which the Plaintiff was 
not a party cannot therefore have 
any effect on his interest in this 
holding. 

The appeal is dismissed with costs. 

Sen, J.—I'-agree. 

Appeal di8mi^s(' 
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Dawson Miller, C. J. and Jwala 

Pkasad, J. 

K. M. Selected Coal Company of 
Manbhum —In Re. 

Mis. Judicial Case No. 77 of 1923 
Decided on 21st Dece nber 1923. 

Income-tax Ac^ (Act. XI of 192e), section 10 

(vtii) and {ix)-Bihar a id Orissa Mining 
Settlement Act, 1920 (B. & 0. Act I Vof 1920) 
section S3 {S)~Jfiaria Water-Supply Act,19U 
(B. & 0. Act V of 1911), section 46-Kates 
under are not local rates in rape t of premises 
but come under cl. (iX) and should he deducted 
from Taxable income. 

A rate on the annual output of a mine im¬ 
posed OQ a proprietor of a coal mine under 
section 23 (3) of the Bihar and Orissa Mining 
Settlement Act. 1920, and a case in res.oect of 
the annual despatchea of coal and coke from a 
mine imposed under section 45 of the JbarU 
Water-Supply Act, 1914, are not local rate) 
imposed on part of premises as are used for 
purposes of business within S. 10 (%) (viii) of 
the Income-tax Act, 192*2, but they do fall 
within clause (ix) and therefore, should be 
deducted from the taxable income, before the 
assessment is made. 6 Pat. L. J. 62 F. B. 
foil. I P. 671, C. 1; P. 672. C. 2 ] 

Sultan Ahmed (Govfrmeht-Advocate)^ 
for the Crown. 

Dawson Miller, C J.—This is a re¬ 
ference under section 66 of the 
Indian Income-tax Act, 1922, for the 
opinion of the High Court upon cer¬ 
tain questions which arise in rela¬ 
tion to the assessment of the taxable 
income of the K. M. Selected Coal 
Company, for the year 1921-22. The 
Company is the proprietor of a collie¬ 
ry in Jharia and claims that in 
assessing its income for the year in 
question certain local rates imposed 
upon the out-turn of the coal in the 
one case and upon the despatches of 
the coal and coke in the other should 
be deducted from the taxable income 
under the prorisions of the Indian 
Income-tax Act, 1922. The question 
for determination is whether in arri¬ 
ving at the taxable inco ne the local 
rates, to which I shall refer in greater 
detail presently, can be deducted 
under the provisions of section 10, 
clause {viii) or (to:), of the Income-tax 
Act, 192'. It is admitted that the 
income payable by the assessee comes 
under the head of “ business” within 


In Re. (Dawson Miller, C. J.) 1924 

the meaning of section 10 and the tax 
payable in such a case is in respect 
of the profits or gains of the business 
carried on by the assessee. The 
section provides by clause (2) that 
such profits or gains shall be compu¬ 
ted after making the following 
-allowances. Then there follow sub¬ 
clauses (i) to (tx) which include 
anongst other things certain deduc¬ 
tions in respect of rent for the pre¬ 
mises in which the business is carried 
on, in respect of repairs in certain 
cases, in respect of interest of capi¬ 
tal borrowed for the purposes of the 
business, in respect of insurance, re¬ 
pairs to buildings, plant and machi' 
nery deprecia don and other matters 
which it is unnecessary to enumerate 
further. Then follows sub-clause 
(vfn) which is in these terms . 

(vtti). “ Aoy aums paid on account of land- 
revenue, local rates or municipal taxes in res¬ 
pect of such part of the premiies as is used 
for the purposes of the business." 

Sub-clause (fa') is as follows : 

(tjr) *' Any expenditure (not being in the 
nature of capital expenditure) incurred solely 
for the purposes of earning such profits or 
gains." 

The rates in question which it is 
sought to deduct from the taxable in¬ 
come for income-tax purposes are 
imposed in the one case under the 
Bihar and Orissa Mining Settlements 
Act, 1920, clause (23), which provides 
that the Board ( that is the Mines 
Boaid of Health for the district, esta¬ 
blished under the Ac;) shall impose 
yearly an assessment at rates not 
exceeding the maximum rates prescri¬ 
bed on all owners of mines in which 
are employed persons residing in the 
Alining Settlement, and all persons 
who receive any royalty, rent or fine 
from such mines, and the assessment 
by clause (3) of the section shall be 
based in the case of owners of mines, 
on the annual output from their 
mines. In pursuance of that section 
a rate was imposed upon the assessee 
in this case upon the annual output 
from the mine. The other tax or rate 
is that'imposed by the Jharia Water- 
Supply Act ( Bihar and Orissa Act 
III of 1914 ) which by section 45 pro¬ 
vides that: 
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“ There ehall be formed a fund to be called 
the Jharia Water Fund which shall be vested 
in the Water Board and there shall be placed 
to the credit thereof in the Distiict Treasury 
or a Sub’Treasury. 

(1) the proceeds of a tonnage cess on the an¬ 
nual despatobes of coal and coke from 
mines. '* 

Section 54 and the following sec¬ 
tions in Chapter VI make provision 
for the lery of the cesses there 
named. A cess under these sections 
was imposed upon the assessee in 
respect of the annual despatches of 
coi 1 and coke from the mine. It is 
in respect of these two rates that a 
deduction is claimed by the assessee 
in this case. 

It is admitted tint these rates are 
local rates within the meaning of 
clause (2), sub-clause (yru), of section 
10 of the Indian Income-tax Act, 1922 
but it is contended on behalf of the 
Commissioner of Income-tax that 
such rate is nob a rate in respect of 
such part of the premises as is used 
for the purposes of business; that in¬ 
deed it is not a tax upon the premi¬ 
ses at all but is a tax levied upon the 
owner of the mine in respect not of 
any buildings or land which may be 
described as premises butupjiithe 
annual out-put in the one case and 
upon the annual despatches in the 
other and therefore that by no strain- 
i’'g of the language of clause (y/ti) 
could you bring the present rates 
wit'jin the scope of that clause. The 
duties leviable under the two Bihar 
and oriss\ Acts mentioned are not, 
in my opinion, local rates imposed on 
such parts of the premises as are 
used for the purposes of the business 
within clause (viii) of section 10 of 
the Indian Income-tax Act, 1922. 
That clause appears to me to contem¬ 
plate a tax or rate imposed on the 
premises in the ordinary acceptation 
of the word, in this connection the 
buildings and land where the business 
is carried on or such part thereof as 
is used for the purpose of carrying on 
the business, such as offices, work¬ 
shops, warehouses, etc.^ as distingui¬ 
shed from private residences uncon¬ 
nected with the business. The levy in 
such cases where the rate is imposed 


on the premises for municipal purpo¬ 
ses is generally assessed on the 
annual value of the premises and 1 
do not think it can be said that the 
word premises includes the annual 
output or the annual despatches of 
coal from the mines. 

With retr.ird to the second point, 
namely, whether these rates are in- 
clided under sub-clause (?',r) of clause 
(2) of the section the case appears to 
me to present very much greater diffi¬ 
culty. It must be borne in mind that 
in assessing a taxable inco ne d(Tivcd 
under the head of business it is only 
the prodts or gains of the business 
that are to be taxeii and the question 
which arises in the present case is 
whether these prodts or gains are to 
be arrived at after deducting the local 
rates imposed upon the assessee in 
the present case. There can be no 
doubt to my mind that from a com¬ 
mercial standpoint these rites impos¬ 
ed upon the proprietor of the business 
would be deduclei in the Company’s 
balance-sl'eet before any prodts 
could be shown as the profits of that 
business. But it is necessary to con¬ 
sider further whether the rates in 
question can be regarded as an expen¬ 
diture incurred by the assessee solely 
fo" he purpose of earning such pro¬ 
fits r gains. It is contended on the 
one hand, on behalf of the Income- 
tax Commissioner, that such expen¬ 
diture must be a voluntary expendi¬ 
ture incurred by the assessee solely 
for tlie purpose of making a profit 
in his business It is contended on 
the other hard, on behalf of the as¬ 
sessee, that it is not necessary that 
he should voluntarily incur this ex¬ 
pense if in fact it is an exper.se 
incurred by him in thn ordinary 
course of making his profits and be¬ 
fore such prodts can be ascertained. 
The case is, to my mind, one not 
altogether free from doubt. In the 
case of Baja Jyoti Prasad Singh Deo 
(1) the question arose as to whether 
cesses imposed on the net annual 
profits of certain property could 
properly be deducted under a 
similar clause in the Income-tax 

(1) 11921) 6 P. L. J. 63 = (1921)P.H. O.a 
81—60 I. 0. 357 = 2 P. L. T, 188 ( F. B.) 
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Act of 1918 for the purpose of 
arriring at the taxable income for 
the purposes of income-tax. In that 
case the Bench, of "which I was a 
member, came to the conclusion, 
although it was not absolutely neces¬ 
sary for the purposes of that decision, 
that road-cess could not be deducted in 
arriring at the profits of a business 
taxable as income. Cut the reason 
why that view w’as taken was that 
before any cess became leviable at 
all the profits in the case of a business 
must first be ascertained and that it 
was upon these profits when they 
were ascertained that the cess wras to 
be levied and it was upon the same 
profits that the income-tax was also 
to be hvied. Therefore onecould not, 
in arriving at the taxable amount 
either for income-tax or for cess, 
deduct in the one case cess or in the 
other case income-tax. The present 
case however appears to me to pre¬ 
sent different features. The local 
rates which it is sought to deluot in 
arriving at the amount taxable are 
not rates imposed upon the pronts of 
the business. The rates imposed are 
tonnage rates upon the amount of 
coal raised or the amount of coal and 
coke despatched and are in no sense 
rates levied after the profits of the 
business have been ascertained. In 
fact it is necessary in order to carry 
on this business and, which is import¬ 
ant, before any profits at all can be 
earned that the = e rates should be paid, 
ill other words that the actual coal 
raised and the actual despatches made, 
whether the business shows a profit 
or not should bear the burden of the 
rates imposed by the local authorities. 
That seems to me to lake the present 
case outside the dictura'in the earlier 
ease of Raja Jyoti Prasad Singh Deo 
(1). Tt is true that in one sense the 
expenditure is not a voluntary ex¬ 
penditure made by the assessee for 
the purposes of carrying on his busi¬ 
ness. It is a local rate imposed upon 
him, possibly against his will, but at 
the same time when a person enters 
into the business of a coal-mine pro¬ 
prietor he knows when he undertakes 
that enterprise that there will bu 
certain expens* s connected with tin 
working of the mine which he may 
not voluntarily incur but which still 


are part and parcel of tne working 
expenses of the mine and connected 
with the business of the mine and 
these expenses will have to be taken 
into account before the actual amount 
of profit earned can be ascertained. 
It does not seem to me that in arrir- 
ing at the profits the expenses incurred 
in earning those pi-ofits should neces¬ 
sarily be what may be called volun¬ 
tary expenses. If in fact the very 
nature of the business requires that 
certain expenses should be incurred 
before the profits can be ascertained 
then I think that such expenses can 
fairly be said to come within the 
meaning of sub-section {ix) of clause 
(2) of section 10 of the Act as expendi¬ 
ture incurred solely lor the purpose 
of earning such profits or gains. In 
my opinion, therefore, the local rates 
which the assessee claims should be 
deducted from his taxable income in 
this case should be deducted before 
the assessment of his income is made. 

No specific question is formulated 
for our opinion in the reference by 
the Commissioner of Income-tax but 
the points upon which he requires an 
opinion are clearly indicated and the 
answers to those points appear from 
the judgmeLt just pronounced. I 
think that the assessee in this case is 
entitled to his costs of this reference. 
We think that the costs should 
assessed at Rs. 300. 

Jwala Pi-asad, J.— I agree witli the 
conclusions which have been arrived 
at by mv Lord the Chief Justice. 
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JWAIiA Pbasao and Fostbr, jj. 

Mani Lal and oilers—Petitionera 

V. 

Durga Prasad and others —Opposite 

Party. 

Civ. Bev. No. 205 of 1923. decided on 
9th May, 1923, from an order of the Offg. 
Additional Subordinate Judge of Gaya 
dated 5tb May, 1923. 

(a) Ciu. Pio Codi, S 115—Inierloculoryorderia 

. ill ^ B ts Other remedy unless 

irreparatla loss vnU occur \Case-law diicussed). 

Ordiuarily an inierlooutory order ia oot capable 
ol ttpiaiGU patuouktly »ben there is another 
remedy available to the injured party ; bat where 

the order oomplained agamet ia luch as is oalcu- 
laUd to oauee irreparable loss to the injured parly 
and there is no tight ol appeal and no remedy 
available to the party, an inUrlocutoiy order may 
be revised under 8. 116 read with 8. 15 ol the 
Charter Aot. (Case law disoussed.) [P. 678, C. 1 .] 

(b) Coufj Fees Act, S. 12~DecUion about 
amount la final bul as lo category of or appli- 
oabilny oi a seilion is not final. 

The queatioD whether an order direotiog addi* 
tional Coucl'iee to be paid is an interlooutory order 
wbioh will be revised depeude on the oiroumstanoes 
ol eaoh ease. Ii it is an order merely assessing 
valuation ol the property and the only question 
involved is as to the amount upon wbioh the 
Court-fee has to be paid, the decision ol the Court 
ol first instaoce would appear to be final under 
8* 13 ol the Court Fcee Aot. That seotiou has 
been enacted in the interests ol revenue and is 
final eo lar as that Court in concerned. There 
will be no appeal or revision from that order. But 
the queaticu may under certain oircumstanoes be 
raised on appeal Irom the final decree made in the 
■uit. Where, however, the question is, under 
what piovieioo ol the Court Fees Act the reliel 
sought lor in the plaint comes or under wbioh 
Category the suit lalls, the decision of the first 
Court is Dot final. Where it involves the jurisdic¬ 
tion ol the Court to tty the suit the decision is 
liable to be revised. (33 Bom. 466; 28 Oal. 334 ; 
14 Mad. 169; 1 All. 360. Foil.) [P. 676, 0. 2.] 

(o) Civ. Pro, Code, 3 225-I)tcision on indt- 
tidual iisue can't be rtvisea unless it goes to the 
root of jurisdiction of thu itial Court. 

A case should not oome to High Court until all 
the issues ere determined and the case finally 
disposed of; but this ia upon the groun 1 of 
bonycnience and dees not bar the revisional juris¬ 
diction oi the High Court when the determination 
of one oi the issues in the case goes to tte root ol 
•he juriediotiC'D cl the trial Court lo determine 
the remaiiuDg issues. [P. 676, 0. 2 ] 

m Spence Act, fi. 115^ Compliance with 
Court's order. 

The faot that the plaintifis paid without demur 
the small ad wlpretn Court-lee in pursuanoe ol the 

* 1934 P/d5 A 66 
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order of an earlier date does not debar them from 
quealioDing the validity or illegality ol the Court 
demanding ad valorem Court fee when aubee- 
quenlly the Court demanded a much larger lee 
siDoea fresh cause of aotion accrued lo the plain- 
tifls on the later date when additional Oourt-fee 
was demanded. [P. 677, 0. 2,] 

(e) Ciu. Pro. Code. 0. i?, P, I-Under S. 252, 
Citi. Pro Cede, also Court can retiew- Civ. Pro, 
Code. 8 351. 

Apart from Order 47. rule 1 the Court baa inher¬ 
ent power under the new Beotion 161 of tbe Civil 
Procedure Code ol 1909 lo make such erdera as 
may be neoessaty for the ends of justice and thus 
to review its wrong ordera or deciaiona passed 
previously. (20 Ail. 11 . Foil.) [P. C77, C. i ] 

(I) Court Fees Act. S. Ii^-Pevietu is perviis 
siofr nofuiif/iafandlng finality. 

Before or after an order of demand fructifiea by 
noD-oomplianee into a recorded order of rejection, 
the Court contemplated in Seoticn 12 of tbe Court 
Pees Aot may for good and sufficient reasons 
review its own order of demand on application by 
the plaintifis or revise that order of ita own 
motion. (4 Pat. L.J. 57, Foil.) [P. 678. C. 2.] 

Shiveshioar Dayal and Brij Kishore 
Prasad —for the Petitioners. 

Anand Prasad for Rai Gtirusaran Pra^ 
sad—for the Opposite Party. 

Jw ala Prasad, J. :—This is an applioa* 
tion in revision. The plaintiffs are the peti¬ 
tioners before us. They have instituted a 
suit in the Court of the Second Subordinate 
Judge of Gaya, for recovery of possession 
of the estate of one Cbaranjivi Lal upon 
the death of his widow Musammat Kaviiasi 
Kuer who died on tbe 14th March, 1922, on 
the ground that they are the nearest rever¬ 
sionary heirs of Cbaranjivi Lal. They 
allege in the plaint that Cbaranjivi Lal 
died about 20 years ago, and his widow 
Musammat Kavalasi Kuer succeeded bina 
and came into possession of his pro¬ 
perty. She died on the 14cb March. 1922, 
leaving her surviving tbe plaintiffs Nos. 1 
to 6 who are tbe nearest reversioners 
and as such they wanted to take possession 
of the property indispufe.butthe defendants 
interfered with and themselves took posses¬ 
sion of the property producing a deed of 
gift, dated the 10th February, 1922, said 
to have been executed by Musammab 
Kavalasi Kuer in their favour. Tbe plaintffs 
deny tbe genuineness and validity of tbe 
deed of gift set up by tbe defendants and 
impugn it as being null, void and inoperative 
as against the plaintiffs’ right as tba nezb 
reversioners. They further say that on a 
perusal of the deed of gi/6 it appears that 
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the defendants have got false statements as 
to their being sapinda golias and rever- 
sionary heirs of Gharanjivi La!, msorted in 
the deed of gift, whereas the defendants 
have no concern with Charaniivi Lais 
branch, nor are they gotiae. Upon these 
Xgations the plaintiffs claim the following 

That on adjudication of the title of the 
Olaintiffe Nos. 1 to 6 to succession and of 
1 Nos. 7 to 9 by virtue of their 

nnrohase under the deed of sale, dated ffSih 
June 1922. executed by the plaintiffs Nos. 1 
to 6 in their favour, the plaioOTs should 
be given seer posseseion of the diapubed 
-property by onsting the defendanta . 

They also claim maane pronba. 

The cftoae of action ia said to have 
■ariaen on the llbh March. 1922. the date of 

the death of the Muaammab. 

The plaintiffs valued the auit at Ra. 0,200 
lor the purpose of lurisdicbion and paid 
Court-fee on ben times the Government 
revenue under section 7. clause (5> of the 
Court Fees Aot. On the 20ch July, 1922, 
the Subordinate Judge passed the following 


“The Court-fee paid under Art, 7, 
ol. (5) is insufficient. The plain¬ 
tiffs should file ad valorem Court- 
fee within a week". 

On the 22nd July. 1922. bbo plaintiffs paid 
the additional Court-fee of Rs. 273 12-0 
making a total of Ra. 285-0 0. This was 
reported to be suffioient. and the plaint was 

jregistered on that very day. 

On the 30bh October. 1922, the defendants 
filed their written statement wherein inter 
alia they pleaded that the property was 
under-valued and the Court-fee paid was 
insufficient. 

V On the 8th November, 1922. amongst 
others, the following issues were framed:— 
“ 3. Is the suit under-valued and the 
Court-fee paid insufficiently ? 

“ 4. Are the plaintiffs 1 to 6 the 
nearest reversioners of Cbaranjivi 


Lai? 

“ 6. Is the deed of gift, dated lObh 
February, 1922, alleged bo have 
been eseoubed by Musammab 
Kavilasi Kuer a genuine and 
valid document and binding upon 
the plaintiffs? 

■*'7. Are the plaintiffs entitled to 
recover possession of the properties 
in suit ? If 80 , with what amount 
of mesne profits if any ? " 


On the 3rd April, 1923. under orders of 
the District Judge the suit was transferred 
to the file of the Additional Subordinate 
Judge for disposal. 

On the 23rd April, 1923. the issue as to 
Court-fee was tried in the first instance, 
and upon the evidence adduced by the 
parties the Court assessed the value 
of the properties at Rs. 19.060 and fixing 
the value of the suit at that sum ordered 
the plaintiffs to pay the deficit Court-fee 
within three weeks. 

Oq the 3rd of May 1923, the petitioners 
applied to the Court below for review of this 
order and for recalling the same under 
Order 47, rule 1 read with section 151 of 
the Civil Procedure Code. The ground 
upon which the review was sought was 
that the plaintiffs’ suit was only for recovery 
of possession and as such the Court-fee 
leviable was unJer section 7, clause (v) (a) 
of the Court Fees Act upon ten times the 
Government revonne, and not upon the 
value of the properties under section 7, 
clause (iv) (c) and in support of their oou- 
tentioQ they relied upon the Special Bench 
case of Bam Sumran Prasad v. Oobind 
Das, 3 Patna Law Times 704, which 
they cited in their petition of review. 

On the 5th of May 1923, after hearing 
the parties the Court rejected the petition. 
Aggrieved by this order the plaintiffs have 
come to this Court and pray that the same 
be set aside. 

It is urged as a preliminary objection on 
behalf of the defeedant opposite party that 
the order of the 23rd April is not capable 
of revisioo, inasmuch as it is an interloou- 
tory order only and the plaintiffs ought to 
have waited until their plaint was rejected 
under Order 17, rule 11 of the Code and 
then appealed against the final order 
rejecting the plaint, which comes within 
the definition of "decree" in section 2, 
clause (2) of the Code. In support of this 
contention reference has been made to the 
following oases:— 

Sheopal Singh v. Badri Singh (1), J. C, 
Gnise v. Jaisraj (2), Gopal Das v Alaf 
Khan (3), Ghaitar Singh v. Lakhraj 
Singh (4', Farid Ahmad v. Dulari Bibij (5), 
H. H. The Nizam of Hyderabad, in re (6). 


(1; (1917) SB 10. 306. 

(3) (1893) 15 All. 405 »1893 A.W.N. 173. 

(3) (1889) 11 All. S83«18S9 A.W.N. 161, 

(4) (1SS3) 5 All. 993*1883 A.W.N. 39. 

(6) (1884) 6 All. 333*1664 A.W.N. 46. 

(6) (1886) 9 Mad. 366. 
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Ml Baramoozi v. ML Ayeska (7) 
Chandt Rav v. Kripal Ray (8). 

These oases do not relate to Court-fee 
' matter and imniediate remedy by way of 
appeal was available to the injured party. 
As to whether an order demanding 
additional Court-fee is capable of revision 
there has been divergence of opinion. On 
the one hand it has been held that an order 
denaanding additional Court-fee is not 
capable of revision on tbe ground that the 
plaintiff could make default in the payment 
and have bis plaint rejected and thus be 
able to question the order in appeal vide— 
Gohindu Das Nath v. Nttya Kali Dasi (9) 
Chum Lal v. Poshan Lal (10). Lachmibati 
Kum%7i V. Nandi Kumar Smgh (11) and 
■ Bhubne&hwari Prasad v. Mohan Lal (12). 
A contrary view is taken in the oases 
of Banki Behari v. Ram Bahadur (13) and 
Nauratan Lal y. Wilford Joseph Stephen¬ 
son (14). In these oases it was held that 
the High Court can interfere at that stage 
of the case regarding the erroneous finding 
dA to the Court-fee payable and thus save 
'the parties from litigatioD* UDoecessary 
expense and undue delay. There is, how¬ 
ever, no conflict in the principle underlying 
these conflicting decisions. That principle 
* is that ordinarily an interlocutory order is 
not capable of revision, particularly whan 
there is another remedy available to the 
injured party; but where the order com¬ 
plained against is such as is calculated to 
cause irreparable loss to the injured party 
and there is no right of appeal and no 
remedy available to the party, an inter¬ 
locutory order may be revised under sec¬ 
tion 115 of the Civil Procedure Coda read 
I with section 15 of the Charter Act (Section 
M07 of the Government of India Act). 
These are tbe tests laid down on a review 
of authorities both English and Indian in 

‘t t ^rnjad AH v. Ali Hussain 

Johar (15) as also in the case of Qhandra- 
mani Koer y. Basdeo Nat am Singh (16) 
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(7) (1920) 1 Pat. L.T. 296-67 I.C, 431 = 6 Pat. 
IJ.J 416a 

(10) (1919) 63 I.C. 427-180 P R 1919 

(12) (1920) 1 Pat. L.T. 6-66 I.O. 786. 

(13) I-C. 891-1918 Pat. H.O.O. 233 = 

4 Pat. L.J, 191-4 Pat. L.W, 981. 

(14) (1918) 4 Pal. L J, 196-60 I.O. 470. 

863-19 O.L.J. 619-6 1.0, 

4^ (I919j 4 Pat, r,.J, 67-49 LO. 449. 


(Manuk, J.) and would seem to have been 
now generally accepted. 

The question whether an order directing 
additional court-fee to be paid satisfies the 
aforesaid tests depends upon the circum¬ 
stances of each case. If it is an order merely 
assessing valuation of the property and the 
only question involved is as to the amount 
upon which tbe Court-fee has to be paid 
the decision of the Court of First Instance 

would appear to be final under section 12 

of the Court Fees Act. That section has 
been enacted in the interest of revenue 
and is fanal so far as that Court is concern¬ 
ed. There will be no appeal or revision 
from that order. But the question may 
under certain oircumstanoes be raised in 
an appeal from the final daoraa made in 
the suit. Where, however, the question 
13, under what provision of the Court Fees 
Act the relief sought for in the plaint 
comes or under which category tbe suit 
falls, the decision of the First Court is not, 
final vide Dada Bhau Kittur y. Nagesh 
Ramchandra (17). B. 0. Studd v. Mali 
Mahto (18). Kanaran y. Komcippa (19) 
Chuma y. Ramadial (20) and other 
oases cited m Mr. Agarwala’s Vade-mecum, 
Volume I. Edition 1917. pages 38 and 39 
and where it involves the jurisdiction of 
the Court to try the suit the decision 
involves a question of jurisdiction and a 
wrong decision on the point would amount 
to an assumption of the jurisdiction not 
vested in law, or a failure to exercise tbe 
jurisdiction vested in law. If the question 
of jurisdiction is thus involved it will be a 
fit case for revision in order to declare that 
the Court ought or ought not to exer¬ 
cise the jurisdiction where it assumed 
the jurisdiction not vested in law 
or where it refused to exercise the jurisdic¬ 
tion, as the case may be, on account of its 
wrong decision on tbe point. True, there 
IS an appeal from the order rejecting the 
plaint upon failure of the plaintiff to pay the 
additional Oourt-fee. but that will ha a sub¬ 
sequent event and will give rise to a sepa¬ 
rate cause of action. There is no appeal or 
any other remedy from the order itself 
demanding tbe additional Courf-fee and tho 
payment of improper Court-fee may be an 
irremediable injury and sometimes the plain¬ 
tiff might not be able to pay tbe large sum 

(17) (1899) 93 Bom. 486. 

(18) (1901) 96 Oal. 384. 

(19) (1691) 14 Mftd. 169. 

(30) (1876—78) I All. 860-1 Ini, Jar, (N,8,) 861/ 



MANX I-AL V. DUBGA BBASAD (Jwala Prasaa, J.) 


1924 Fatna^ 


676 

demaDded. as 

be instituted on a oourt fee of Es. 15, andod- 
valorem court-fee of many 
is demanded. Suppose the 
improper Court-fee demanded and the smt 

is ultimately decreed m bis J 

defendant doss not appeal froin the decree. 

and the plaintiff need not appeal. The wrong 

decision upon the Court-fee which has cans- 

ed monetary loss to the pla'Ptjff f®™®' ® 
unredressed. The plaintiff will in such a 
case have no remedy to redress 
the wrong and to have refund of the 
improper Court-fee paid by him. There¬ 
fore, in my view, it is wrong to ®ay that 
the plaintiff ought to have waited till his 
plaint is dismissed and then pay another 
Court fee for lodging an appeal against the 
final decree and thus ultimately gat a 
redress which in many instances may not 
be sufficient. Again, an improper order 
c emanding unjustifiable court-fee amounts 
to telling the plaintiff that the Court 
will not proceed with the trial of 
the suit on merits although the plain- 
tiff ha 9 , in fact, paid the Court-fee.^ 
This will be a refusal to exercise jurisj 
diction which upon the sufificiently sbampea 
plaint the Court was bound to exercise. 
Thus, an order demanding an improper 
court-fee involving iurisdio^ion of the Court 
to try or not to try the suit though an 
interlocutory order fulfils the tests referred 
I to above and will, in noy opinion, attract 

I tbe revisional jurisdiction of the Court 
under section 115 of the Civil Procedure 
Code and section 107 of the Governmerit 
of India Act. To deny the power of revi¬ 
sion in the High Court in such cases would 
be to allow the Subordinate Courts to pass 
whimsical orders and thereby refuse to try 
the suit and exercise jurisdiction and there 
might be no remedy available to the plain¬ 
tiff as was pointed by their Lordships of 
the Judicial Committee in the case of Saf- 
krishna Udayar v. Vas^ideva Aiyar (21) 
though in a case of different nature. As 
to whether interlocutory orders in such 
matters decide a case under section 115 of 
the Code, their Lordships in that very case 
point out that the word "case” is not 
defined and in their opinior it cannot be 
confined to a litigation in which there is a 

(19171 40 MaiJ. 793 = 44 I. A. 261 = 16 A. L. J. 
. 646= 2Pat.L-W. I0i =33 M. L. J. 69 = 26 

C.L.J. 143 = 19 Bom. ^ 2’ 

698 = 40 I.O. 650 = 6 Ii. W. 601 — 32 O.W.N/ 

60 = 11 Bur.L.T, 48 (P.O.). 


plaintiff who seeka to pray for a relief or 

damages or otherwise, against ^ 

anb who is before the Court. Th^eforo 

the decision of matters relating 

fees will be decisions of a case within tne 

meaning of the word in section 115 of tne 

Peart Ska v. Surajmal Marioari 
it was held that the determination of the. 
Question under what provision or section 
of the Court Fees Act the fee is charge¬ 
able may essentially relate to the juris¬ 
diction of the Court to entertain the 
suit, and in Sundermal Marwan Y- 
J. C. Murray (23). it was observed that 
such a question as to class and cot mere y 
valuation of a suit may give rise not only 
to a right of appeal but of revision under 
section 115 of the Civil Procedure Code 
and section 15 of the Charter Act. 

It is then said on behalf of the opposite 
party that the question as to Court-fee was 
one of the issues in the case and the other 
issues have not yet been determioed, and a 
revision of the decision upon that issue is 
not permissible as it would amount to a 
decision of the case piecemeal. It is true 
that a case should not be tried issue by 
issue and that the parties should not 
come to this Court until all the issues are 
determined and the case finally disposed 
of. This is upon the ground of conyeni- 
6DC6 and do66 not bar the rsvisional 
jurisdiction of this Court when the deter¬ 
mination of one of the issues in the case 
goes to the root of the jurisdiction of the 
trial Court to determine the remaining 
issue. The issue as to Court-fee^ is a 
preliminary issue and unlike other issues 
in bar, such as issues of res judicata and 
limitation, does not immediately put an 
end to the suit. The Court has to deter¬ 
mine whether suthoient Court-fee has been 
paid before it entertains a suit or receives a 
plaint, under section 4 of the Court Fees 
Act. Therefore unless proper Court-fee is, 
paid the suit will not be deemed to have 
been at all instituted. Order 7, rule H 
therefore empowers the Court to reject a 
plaint where it finds that the relief is 
undervalued or the plaint is insufficiently 
stamped and the plaintiff on being oallea 
upon to make good the defiaienoy fails to 
do so. This the Court does either when 
the plaint is filed and the defendaDt ^b^ 

(32) (1912) 16 C. L. J. 371 = 16 I.O. 676-17 
O.W.N. 603. 

(23) (1913) 16 0.L.J. 376-16 I.O. 963. 
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not appeared or after the defendant raises 
an issQO as to the iosuffioienoy of the Court* 
fee. The moment the Court determines 
the issue as to *oourt-fee against the plain* 
tiS it withholds its bands and oonsiders the 
plaint as not having been properly bled at 
all. No doubt« the Court bas a right to 
determine an issue rightly or wrongly and 
a wrong deoisiun in itself will not attract the 
revisiooa! jurisdiotion of this Court— vide 
Raja Amir Hassan Khan, v. Sheo Baksh 
Singh (24) and Shew Prosad Bungshidhur 
V. Bam Ghunder Haribux (2-5). But, if 
on account of its wrong decision the Court 
refused to exercise a jurisdiotion vested 
in law or exercises the jurisdiotion not 
vested in law, the revisiooal jurisdiction 
of the High Court will come in. Thus, 
if the Court wrongly decides the issue as 
to Court-fee holding that the suit comes 
nnder a particular clause of the Court Fees 
Aob and asks the plaintiff to pay additional 
Oourt-fee before his suit can be entertained 
and the real issues can be tried, the Court 
refused to try the case and exercise its 
jurisdiction unless tbs proper Oourt-fee is 
paid; such an order will be capable of 
revision by this Court. Therefore the 
contention of the learned Vakil for the 
opposite party is overruled. 

Next it is urged on behalf of the defend¬ 
ants opposite party that the order of the 
23rd April, 1923, of the Court below was not 
capable of review so long as the order of the 
20th July whereby the Court held that the 
Oourt-fee paid under section 7, clause iv) 
was insufficient and dirdbi'ed the plaintiffs to 
file ad valorem Court-fee which the plaintiffs 
did file, is set aside. This is the view 
taken by the learned Subordinate Judge, 

■ expressed as follows :— 

“ It is to be seen that the order of the 
" 20lth July bas not been reviewed 
" and there is no prayer for setting 
aside that order. So long as that 
** order remains, the order of 23rd 
April stands correct and the latter 
" order is nob by itself wrong, for it 
simply calls on the plaintiffs for a 
further compliance of the previous 
order which be bas once partially 
“ complied with. It is too late at this 
stage to say that that order was 
‘ wrong.** 

The plaintiffs had paid Court-fee originally 

(1894) 11 Oal. 6-111. A. 937 (P.C.). 

0196) (1914) 41 Oal. 833-38 I.O. 977. 


under section 7, clause (u). The fact that 
they paid a small sum demanded by the 
Court on the 20bh July does not preclude 
them from disputing the decision of the 
Court passed on the 23rd April demanding 
a very high sum on the ground that 
ad valoreyn Court-fee was payable under 
section 7, clause (lu) of the Aot. With 
this view they asked the Court to review 
the order of the 23rd April asking them 
to pay additional Court-fee. The plaintiff's 
case DOW is that their original view of the 
clause under which Court-fee was leviable 
was correct and that tbe order of the Court 
demanding ati uflforem Court-fee passed cu 
the 20th July, 1922, is not correct though 
the plaintiffs did not object to tbe 
small additional Court-fee then demanded. 
Therefore in asking tbe Court to 
review the order of the 23rd April, 
1923, the plaintiff virtually asked the 
Court for a decision that the Court-fee 
payable by them should be under clause (v) 
and not under clause (ii>) of section 7 of 
the Act. If the Court had granted tbe 
review asked and withdrawn its order of the 
23rd April, tbe object of tbe plaintiffs would 
have been served. Thus tbe view taken by 
the Court below that tbe plainiffs cannot get 
tbe order of the 23rd April, 1923, reviewed 
BO long as the order of tbe 20tb July, 1922, 
stands, does not seem to be sound; nor 
were tbe plaintiffs too late to ask for are- 
view of tbe order. There is no estoppel 
in a matter of this kind and tbe 
fact that the plaintiffs paid without 
demur the small ad valorem Oourt-fee in 
pursuance of tbe order of tbe 20tb July, 
1922 does not debar them from question¬ 
ing the validity or illegality of the Court 
demanding ad valorem (jourt-fee when 
subsequently tbe Court demanded a much 
larger fee. A fresh cause accrued to the 
plaintiffs on the 23rd April, 1923 when 
additional Court-fee was demanded and 
they were well within their rights to urge 
that ad valorem Court fee should not be 
levied. There being no appeal from an 
order of tbe Court fixing the valuation or 
demanding additional Court-fee, the Court 
had ample power to review its decision for 
good and sufficient reason. Apart from 
Order 47, rule 1, the Court has inherent t 
power under the new section 151 of the l 
C ivil Procedure Code of 1908 to make such 4 
orders as may be necessary for the ends F 
of justioe and thus to review its wrong £ 
orders or decisions passed previously. In 
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Ihe oaB 0 of Amjad Alt v. Mahommad 
Israil (26) a Pull Bench of the Allahabad 
High Court upheld the order of the Court 
of first instance reviewing its former order 
demanding additional Court-fee and holding 
fehat the Court-fee originally paid was 
sufficient. In that case the Subordinate 
Judge on the 16th November held that the 
Court-fee paid on the plaint was insufficient 
and ordered the plaint to be represented 
within four days along with the defacit 
Court-fee- Subsequently the plaintiffs 
appeared and objected to the order and paid 
the additional Court-fee under protest. The 
plaint was then admitted and registered. 
The defendants at the hearing of the suit 
contested that the plaint as presented on the 
16th November being insufficiently stamped 
was an invalid plaint and that as the 
deficit Court-fee was not paid till the fol¬ 
lowing day, the suit was barred by limita¬ 
tion. The Court held that the Court-fee 
paid on the 16th November was sufficient 
and that the Court bad acted erroneously 
in compelling the plaintiffs to pay a larger 
sum ; and therefore, the plaint as presented 
on the I6bh November was a valid plaint. 
The suit was ultimately dismissed. On 
appeal the District Judge held that the 
plaint was insufficiently stamped on the 
16th November and was therefore barred. 
On second appeal a Full Bench of the 
Allahabad High Court upheld the later order 
ol the first Court by which it was held that 
the order of the 16th November was errone¬ 
ous. Applying this case to the present one 
the first Court was competent to review the 
order of the 23rd April, 1923 and to bold 
that the order demanding ad valorem Court- 
fee was wrong and the plaint when present¬ 
ed, was sufficiently stamped. The 
payment of the additional Court-fee in the 
present case, as in the Full Bench case 
referred to above, would not in any way 
stand in the way of the Court correcting 
its decision that ud valorem Court-fee was 
payable. 

Id the case of Chandramani Koer v. 
Basdeo Narain Sivgh (16) tbe Court 
upon tbe objection of tbe defendant 
held that the Court-fee of Rs. 10 was 
insufficient and directed the* plaintiff to 
pay ad valorem Court-fee. The plaintiff 
applied for review of that order. Tbe review 
was granted and tbe order directing pay* 
moot of ad valorem Court-fee was set aside 

(96) (1897) 30 All, 17-1897 A.W.H. 167 (F.B,) 


and the suit was ordered to proceed without - 
payment of additional Court-fee. Manuk, - 
reviewing all the authorities on the 
subject deduced certain principles one 0! 
which was that before or after an order ; 
of demand fructifies by non-compliance 
into a recorded order of rejection, the 
Court contemplated in section 12 of the 
Court Fees Act may for good and sufficient 
reasons, review its own order of demand 
on application by the plaintiffs, or revise 
that order of its own motion. 

I entirely agree with tbe view taken by 
Haonk, J., in that case and 1 accordingly 
hold that tbe Subordinate Judge in thie 
case was wrong in holding that tbe appli* 
cation for review was not maintainable so- 
long as the order demanding ad valorem 
Court-fee passed on tbe 20bh July, 1923 
was not sought to be reviewed. 

The last contention of tbe learned Vakil 
on behalf of the defendants appears to bo 
substantial. The contention is that though 
tbe Court expressed its view that tbeappU* 
cation for review was not maintainable, 
tbe Court actually did review its order and 
came to tbe conclusion that tbe plaint in 
tbe present case is distinguishable from 
that which was dealt with by tbe Special 
Bench of this Court in the case of Bam 
Sumran Prasad v. Gohind Das (27) in aa 
much as in tbe present case tbe plaintiffs- 
in their plaint alleged that the defendants - 
had not only set up tbe deed of gift by tbe 
widow, but they also claimed to be the 
nearest reversionary heirs of tbe last holder 
of tbe estate. Thus it is said that tbe plain¬ 
tiffs bad bad to prove tbeir title as against 
tbe defendants, both claiming from tbe last 
male bolder before they could eject the 
defendants, and bence tbe declaration of 
tbeir title was essential which coupled 
with the prayer for possession makes tbe 
suit a declaratory one with oonsequeotial 
relief. This no doubt is a feature that 
distinguishes tbe case relied upon by the 
petitioners, aod tbe decision on tbe point 
is not free from diffioalty and is such upon 
which opinions may vary. Therefore it 
will not be sound discretion to decide tbe 
point in revision when tbe question may 
crop up again in appeal from tbe final t 
decree made in tbe case. 

I would, therefore, reject tbe applioatioo 
and would allow the plaintiffs to pay 

(97) 1929 Patna 616«2 Pat 146-1 Pat£».B. 1^- 
3 P.L.T, 704 »(1999) Pat. H.O.C. 991 (6.B.K 



1994 Patna raja shiva pbasad singe v . king-bmpbror (Dawson Miller, C.J,) 679' 


additional Court*fee wbioh had been 
demanded by the Court below, within 
three weeks from the date of oommunioa- 
tion of this order by the Court below to 
the plaintiffs. The api:lioation is aooord- 
ingly rejected with costs : bearing fee one 
gold mohur. 

Poster, J,;—I agree that this appli¬ 
cation cannot be entertained. 

Application rejected .. 

* 1924 Patna 679. 

Dawson Miller, o.j. and Foster, j. 

Baja Shiva Prasad Singh of Jharia — 
Petitioner. 

V. 

King-Emperor—Opposite Party. 

Mis. Jndioial Case Nos. 66 and 73 of 
1923, decided on 3rd July, 1924. 

(a) Income Tax Act. S. 51-ObiUr—Income Tax 
CommUsicmr should state /acts clearly though he 
can slcfe his opinion also on ihe ^ucc^ioneinvoloed. 

OWter—Whilst it is quite proper for lacome-TdX 
OommiBeioDer to state bie opinioo upoc the quee- 
tione icvolved, it ie his first duty to state clearly 
and folly the material facts admitted or proved id 
evidence before him, [P. 680, C. 1 ] 

(b) Income Tax Act, S. 5-Capitalised vjlue of 

rtni. 

The oapitalieed value of the tent paid io a lump 
sum is not in all oases to be regarded as inoome. 
[P. 680, 0. 3.] 

(o) Income Tax Act. 8. 5—Royalties paid to 
lessor are income. 

Royalties paid to lessor are none the less income 
though they are paid lor rights tbe exercise of 
wbioh involves a waste of the capital. [P. 63 !, 

0 .1.3 

(d) Income Tax A t, 8. B—Lump sum paid as 
salami for granting of lease is not income. 

TransaotioDB by which a lumpsum is paid under 
tbe name of salami for tbe granting of the lease 
are more io the nature of an out and out sale of 
property and tbe sum so received by tbe lessor is 
in CO sense income witbin tbe meaDir>g of tbe 
Indian Ineome Tax Aot [P 681, 0. 3 ] 

(e) Ineome Tax Act. S 12 -Ir.eome of impartible 
eetate is that of the incumbent for the Umt ben-g. 

Tbs inoome of ao impartible estate is that of tbe 
iqonmbent for tbe time being and tbe fact that be 
is bound to maintain his bods does not entitle him 
to treat the inoome as that of the undivided 
family. [P. 683, C. 8 .] 

(0 Hindu Law—Joint family—Widow can get 
her maintenance charge on what would have been 
her busband'e share, 

Oi>if«r.-~Tbe right of a widow under tbe Hindu 
law to be maiutaiued out of her late husband’s 
share in the family property in tbe bands of sar. 
ving eo-pareeners, it is Itne, ereates no immediate 
obarga npon tbs property bnt it it became neces¬ 
sary to do so she oonld, by proper iteps obtain snob 


a charge upon a reasonable portion of the joint 
property not exceeding her hueband’e share. f 37 
Mad. 46. Foil.) [P. 683, C. 3 .] 

fg) Impartible estate—Joint family. 

Where the estate is impartiable the members of 
the joint family have none of the rights of oo- 
paroenership except a right of succession by survi¬ 
vorship limited by tbe rule of impartiablity whiofc- 

allows only one member ftt a time to hold. They 

cannot demand partition or assert any right to 
any individual share in tbe estate not can they 
restrain alienation. [P. 683, C. Q.] 

N, C. Sinha and B. B. Ghosh —for tbs' 

Petitioner. 

Government Advocate —for tbe Opposite 
Party. 

Dawson Miller, C, J.Theaa two 
oases were beard together as they involve to 
a large extent the determination of tbe samo 
questions. In case No. 66 of 1923 the peti¬ 
tioner is tbe Baja of Jbaria. He was asses¬ 
sed to income tax for the year 1922*2$ 
upon a total inoome of Rs. 8,97,111. 
This included (1) a sum of Rs. 3,37,632 
received by tbe assesses during tbe year by 
way of salami of premium for tbe granh 
of leases of tbe mineral rights on a portion 
of his estate, (2l Rs. 3.84,800 for royalties 
paid by tbe lessee of mining leases upon 
the coal raised, and (3) a sum of Rs. 7,574 
representing annuities paid to the widows 
of tbe late Raja under bis will and charged 
upon the estate. 

Tbe assesses objected that tbe amounts 
entered under tbe above three beads wer& 
not assessable to inoome*tax and applied 
to tbe Court 00 tbe 2nd August last to re¬ 
quire tbe Commissioner to state a case and 
refer it to tbe High Court for decision' 
under section 66 of tbe Income-tax Act, 
J922. Tbe Court granted tbe application, 
and the matter has now come before u» 
for decision upon a case stated by the 
Commissioner of Income-tax upon the 
15th November last. 

Some difficulty arises at tbe outset as 
tbe facts have not been very fully or clearly 
stated by tbe Commissioner. We are nok 
told in the case stated anything about the 
nature of tbe leases under which the sa/ami 
is payable except that they are leases of 
coal mining rights for a term of years.- 
Tbe number of tbe leases, the amount of 
the salami in each case making up the 
total sum of Rs. 3,37,622 and tbe dura¬ 
tion of tbe term are not stated nor are any 
other provisions of the leases referred to*. 
Again with regard to tbe annuities no very 
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definite findioga of fact are arrived at by 
the Commiasioner. He refera to the will 
of the late Raja bub does not abate the 
terms of the will under which the 
annuities are granted. He assumes that 
the estate is impartible and passed 
by succession according to the law 
of primogeniture but in a later passage 
he treats the case as one in which 
the devolution is governed not by 
inheritance but by survivorship and he 
question the right of the late Raja bo 
dispose of the estate by will in so far as it 
has grantei annuities to his widows for 
their maintenance, if such grants should 
exceed that which they would otherwise be 
entitled to under Hindu Law. The case 
stated is in fact an argumentative expres¬ 
sion of his opinion as to the law to be 
applied in the course of which certain facts 
incidentally appear. We desire bo bake 
this opportunity of stating for the guidance 
of the Income-tax Oommissioner in future 
that whilst it is quite proper for him to 
state his opinion upon the questions 
involved, it is hie first duty to state clearly 
and fully the material facts admitted or 
proved in evidence before him. To adopt 
any other course must in most oases 
result in embarrassment and uncertainty 
when the matter comes before the Oourt 
for its deoision, the Court being bound by 
the findings of fact arrived at. The result 
in the present instance is that we have had 
to consider some of the documents and the 
verbal evidence for ourselves and with help 
of admissions by counsel for the parties 
arrive at certain conclusion of fact. Other¬ 
wise wa should have felt bound to return 
'the case for further findings. 

It appears that the total salami amount¬ 
ing to Rs, 3,37,632 is made up of 7 
different sums payable to the proprietor by 
the lessees under 7 instruments of lease. 
The leases which are for all material 
purposes in similar terms are for a period 
■of 999 years. The salami is payable 
at the inception of the lease and 
is a non-recurring payment. An annual 
rent is reserved and royalty is also payable 
by the lessees on the quantity of coal 
extracted. It would seem that the Salami 
in the present case is really in the nature 
of the premium paid for granting a lease. 
In other words it is the purchase price of 
a leasehold interest and it is contended on 
behalf of the assessed that it represents not 
dnoome but capital and that the tranaao* 


tion is merely the transference of the 
corpus from ooa form of security into 
another, from minerals or mineral right into 
cash. Section 4, clause (3) of the Income 
Tax Act, 1922, provides that the Act shall 
not apply to certain classes of income in¬ 
cluding " any receipts, not being receipts 
arising from business or the exercise of a 
profession, vocation or occupation, which 
are of a casual and non-recurring nature 
or are not by way of addition to the 
remuneration of an employee”. Now those 
salamis are in no sense receipts arising 
from business or the exercise of a profes¬ 
sion, vocation or occupation but it is urged 
on behalf of the Grown that they may 
recur, for the leases may fall in by forfei¬ 
ture and in any event they are for a 
definite term. The case of Birendra Kishot 
Manikya v. Secretary of State (1) 
has been relisd on. There the question 
was whether certain receipts iuoluding 
inter alia, (a) salami paid by transferees of 
occupancy holdings for obtaining the land¬ 
lord's ooDseot to the transfer, and, (6) patta 
salami, a fee generally of one rupee, paid 
by the tenant on settlement of waste 
lands or abandoned holdings were assessable 
to income-tax. The real question for 
determination in that case was whether 
the sums so paid were agricultural income 
which is exempt from income-tax uoder the 
Act. It does not appear to have been 
argued that they were not income at all. 
The Oourt held that the first of the above 
classes of salami was not agricultural 
income within the meaning of seotions 
2 and 4 of the Inoome-Tax Act, 1918, but 
that the seoood class was exempt from tax 
as it might reasonably be regarded as rent 
or revenue derived from land. It by no 
means follows, however, that because a 
particular class of payment included under 
the term salami is regarded as the income 
of the recipient, every payment which may 
be popularly described as salami must be 
income. Small payments recurring from 
time to time in oonneotion with the same 
holding may perhaps be legitimately 
regarded as inoome in most oases 
although I am not prepared to subscribe 
to the proposition which might be deduced 
from the case cited that the capitalised 
value of the rent paid in a lump sum is in 
all cases to be regarded as inoome. The 

(1) (1981) 48 Oal. 768-fit I.O. 113-96 0.WJ7. 

80-89 0.11.3. 483. 
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foes payable on transfer of holdings may 
perhaps bear some analogy to certain 
olasses of fines payable to the Lord of the 
Manor in Kogland on the enfranobisemenb 
of copyholds, Earl Ooxoley v. Wellesley (2) or 
those paid to the landlord on the grant of a 
fresh lease under a covenant for perpetual 
renewal, Brigstooks v. Briqstocks (3) or 
under the power to renew contained in 
the settlement, Simpson v. Bathurs (4). 
These are now regarded as casnal 
profits to which under the Settled Land 
Acts the tenant for life is entitled. The 
distinction between capital and income is 
one of importance in the case of settled 
lands in England and the principles there 
followed are of some assistance but not 
necessarily oonolnsive, and it may be 
mentioned that under these Acts a fine 
I received on the grant of a new lease under 
statutory powers is treated as oapital 
money arising under the Act and not as 
casual profits to which the tenant for life 
is entitled as in the case of renewals under 
a power conferred by the settlement. 
Moreover in the case of mining leases a 
ipart of the rent must be set aside and 
applied as oapital money unless a contrary 
intention is expressed in the settlement. 
It would appear that under the Settled 
Land Acts except in so far as they make 
snob receipts income to which the tenant 
for life is entitled they are treated as 
oapital. 

Boyatties paid to the lessor although 
they may be regarded in one sense as in¬ 
stalments of the purchase price of the 
minerals forming part of the land are 
treated in England as income and have been 
so treated in this Gonrt. (See In the mat^ 
Ur of Baja Jyoti Prasad Singh Deo (5). 
They are none the less income merely 
; because they are paid for rights the 
exercise of which involves a waste of the 
capital. As was pointed out by Lord 
Halsbnry, L. 0. in the Secretary of State 
■V. Sir Andrew Scoble (6) where you are 
dealing with income-tax upon a rent 
derived from coal (and the same would 


(i) (1866) L.R. I Eq. 666a3S Beav. 636-14 L.!] 
436-14 W.R. 628. 

(8) (1878) 8 Gh. D. 867-47 L.J. Ob. 817-38 L.l 
760-36 W.R. 761. 

‘Ill ® 193-89 L.T. 89-18 W.R. 779. 

(6) (IMI) 6 P.Ii.J.69-i Pat. L.T. 188-60 l.C 
867-1991Fat. 81. 

.46) (1908) A.O. 399-78 Ii.J.K.B. 617-89 L.T.: 
19 T.tiiR. 660. 


apply to royalties) you are in truth taxing 
that which is capital in this sense that it 
is a purchase of the coal and not a mere 
rent, but he adds. The income-tax is nob 
and nannob be, I suppose, from the nature 
of things cast upon absolutely logical lines. " 
At the same time there is a vast difference 
between a sum paid once for all for the 
lease of mineral rights and a rent or royalty 
paid annually to the lessor. The lessor in 
this case who holds an unfettered right of 
disposal would appear, in granting these 
leases, to have had two objects in view 
which are distinguishable. In so far as 
rent and royalty are reserved he is founding 
an annual increment to the income of the 
Raj for himself and bis successors but with 
regard to salami it is the price he demands 
for parting with his direct enjoyment of the 
property by himself and his successors for 
a period of 999 years. He is parting wish 
the oapital to persona who, whilst not pur¬ 
chasers of the fee simple, are undoubtedly 
purchasers of a large interest therein. The 
purchase price is presumably not based 
upon the estimated outturn but is paid in 
exchange for the long term transferred. 
Possibly it may be objected that the dis¬ 
tinction is one of degree rather than of 
kind, recurring payments at short periods 
being treated as income and a single 
payment of a similar kind covering a long 
period being treated as capital, but after 
all this is a distinction acknowledged in 
section 4 of the Act itself and, as has been 
observed, the Income-tax Acts are not cast 
upon absolutely logical lines. Nor does 
there appear to be any reason why we 
should extend the exoeption made in the 
case of rent and royalty to the case of a non¬ 
recurring payment made to cover a long 
period. 

In so far as the leases in question 
form transactions by which a lump snm 
is paid under the name of salami for 
the granting of the lease I consider that 
it is more in the nature of an out and 
out sale of property and that the sum 
so received by the lessor is in no sense 
income within the meaning of the 
Indian Income-tax Act. In so far as 
the leases reserve rent or royalty the sums 
so paid are in my opinion income. 

It was also urged that the question could 
not be judged by a priori standards but 
that it should first be asoectaioed bow tbo 
money was in fact treated by the assesseoi 
that is, whether it was reinvested as capita), 
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or spent as inooms. The 

this Argument would Appear to be thet the 

assessee having absolute control over his 

estate was under no obligation to ‘“vesUhe 
capital for tbe benefit of those who might 
auooeed him. Imprudent or embarrassed 
persons might spend their capital as they 
would their income, but it is none the less 
capital and an enquiry on these lines would 

be fruibless. . . 

With regard to the aoDUibiaa payable to 

the widows of the late Raja under his will 
the facts as I have stated do not fully 
appear from the case presented for our 
opinion. The will, is on the 

record. It is dated the 27th August, 1915. 
It recites that the entire pargannas Jharia 
and Jaynagar in Manbhum are the ances¬ 
tral zemindari of the testator and that he 
baa other immoveable properties m the 
diabriob o( Manbhum and elsewhere. These 
he leaves bo whoever may be bis heir at his 
death. 0£ hia oaah and moveable pro¬ 
perties including diamonds and precious 
stones a 7 annas share is to appertain to hia 
zemindari and to go to his heir. Tbe re¬ 
maining 10 annas share he leaves to bis 
wives who shall survive him in equal shares 
for their absolute use. The will then pro¬ 
vides as follows 

" Each of my wives shall get a mainten¬ 
ance of Rs. 3, 600 per annum and he who 
will inherit and be in possession of the 
zamindari at any time shall be bound to 
pay bo each of my wives maintenance at 
the above rate, i.e., at the rate of Rs. 3,600 
per annum and he shall pay the said amount 
of maintenanoe in 12 equal instalments, 
t.e., Rs. 300 every month. If the amount 
be nob paid according to the instalments, 
then he shall pay interest at the rate of 
Re. 1 per cant per mensem, and the zemio- 
dari left by me shall remain charged for 
the amount of maintenance and interest 
for default, i e., my wives shall he compe¬ 
tent to sue, individually or jointly, for tbe 
amount of maintenance with interest which 
will be due to them respectively and realize 
tbe same by selling tbe property left by 


me. 

Tbe assessee contends that tbe sums paid 
by him as maintenanoe under the above 
terms of the will should be deducted from 
bis assessable income. These sums are pay¬ 
able out of the income of the zemindari 
which includes in addition to the taxable in¬ 
come agricultural income which is immune 
from tax and which admittedly is much 


more than sufficient to pay the maintenanM. 
It is clear that on the facts disclosed tnfr 
assessee has made out no case for deduo 
ing the whole of this sum from his taxable- 
income nor has he shown how much 1| 
charged thereon. The maintenanoe granted 
to the widows is charged upon tbe whole 
zemindari and to that extent it is the income^ 
of the widows. Tbe income of the zamin¬ 
dari, however, is that of the assessee sub¬ 
ject to the charge. This he may pay either 
from the agricultural or the non-agrioul- 
tural income and so fulfil the obligation- 
cast upon him, but there is no evidence from^ 
which we can say how much should be- 
charged to agricultural income and how 
much to the taxable income. The agricul¬ 
tural income has not been disclosed and' 
although I am not prepared to say that na 
portion could be properly deducted from the 
taxable income if proper materials weia^‘ 
forthcoming I consider that there is no- 
evidence which would entitle us to direoft 
any reduction on the taxable income of the 

assessee in tbe present case. 

lb was argued thau the widows were en¬ 
titled to be maintained in any case out ot 
the income of the estate and therefore tho' 
fact that maintenance was granted to them 
under their husband's will could make no 
difference to the assessee’s obligation to pay 
income-tax on the sums paid for their sup¬ 
port. It may be that be could not deduct 
sums expended by him out of his inoomo- 
to support his children and others depend¬ 
ant upon him even though he were bound 
by law to support them bub in the present 
case the maintenance is made a charga 
upon the estate by the late Raja a will. I 
Tbe right of a widow under tbe Hindu Law I 
to be maintained out of her late husband s | 
share in tbe family property in tbe bands 
of surviving co-parceners, it is true, creates 
DO immediate charge upon the property 
bub if it became necessary to do so 
she could by proper steps obtain suob a 
charge upon a reasonable portion of the 
joint property not exceeding her husband'a 
share. See Jayanti Subbiah v. 
Mangammal (7). But in the present oasa- 
tbe obligation of tbe assessee arises not by 
reason of the Hindu Law but because tha 
income of the zemindari to the extent of 
the maintenance grant belongs to the 
widows and not to the assessee and tha 
whole zemindari is subject to a charge w 

(7) (1901) 97 Mad. 46. 
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ita enforoemest. As already stated, how¬ 
ever, there is no evidenoe before the Court 
to enable it to determine to what extent 
the mainteoanoe is oharged upon the 
taxable income of the assessea and we do 
not think the decision of the Commissioner 
in its result can be disturbed. 

The result is that 1 find that the salami 
received in this case is not chargeable to 
income-tax, that the royalties received are 
taxable income and that in the particular 
circumstances and on the facts disclosed no 
case has been made out for deducting the 
maintenance annuities from the taxable 
income of the assessee. The petitioner has 
succeeded roughly as to half the deductions 
which he claims and has failed as to the 
other half. We consider that in the cir¬ 
cumstances he is entitled to be paid half 
the costs of this reference. The hearing 
fee we assess at Hs. 80. 

In case No. 73 of 1923 the petitioner is 
Baja Jyoti Prashad Singh Deo of Panoh- 
kote. His income for the year 1922-23 
was assessed at a sum of Rs. 3,19.693 for 
the purposes of income-tax. This includes 
(1) Bs. 1,25,279 received as salami under 
mining leases similar to those in the other 
case and (2) Ba. 1,97,752 on account of 
royalties from the mines. It is conceded 
that the facts material for determining 
the two questions are similar to those of 
the previous case and that the same 
considerations apply. The judgment just 
pronounced in the previous case will govern 
this case in so far as the above two items 
are concerned. 

A further point, however, arises in this 
case as to the amount which should be 
deducted from the total income for the pur¬ 
pose of arriving at the income assessable 
to super-tax. Section 55 of the Income- 
tax Act provides for the imposition of 
super-tax in any year at the rates laid 
down for that year by Act of the Indian 
Legislature. The super-tax for the year in 
question is laid down in the Indian Finance 
Act, 1922, schedule 3, part 2. The effect 
of the latter enactment is that in the case 
of every individual super-tax shall be 
payable on the excess over Bs. 50,000 of 
total income whereas in the case of every 
Hindu nndivided family it is payble only 
on the excess over Rs. 75,000 of total 
income. The assessee was assessed to 
super-tax as an individual. Ha claims that 
bis income is that of a Hindu undivided 
family and that the larger exemption should 
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be made. He admits that his estate is an 
impartible Raj and that the collateral 
members of his family have their separate 
property, but he contends that he and his 
three sons constitute a Hindu undivided 
family and that the income is that of the 
joint family, Once it is admitted that the I 
estate is impartible, and this is the only j 
evidence we have abouS it, then we must 
assume that the members of the joint 
family have none of the rights of co- 
paroenorship except a right of succession 
by survivorship limited by the rule of im 
partibility which allows only one member 
at a time to bold. They cannot demand 
partition or assert any right to any indivi¬ 
dual share in the estate nor can they 
restrain alienation. The income of the 
estate is that of the incumbent for the 
time being, nor does the fact that be is 
bound to maintain bis sons entitle him to 
treat the income as that of the undivided 
family. It is essentially his income and I 
so bold. The Finance Act contemplates 
the larger deduction for purposes of super¬ 
tax only in a case where the income is that 
of the nndivided family in which they are 
all jointly interested and not in the ease of 
an impartible estate where the income is 
the sole property of the holder for the time 
being. In my opinion the Income tax 
Commissioner was right in assessing super¬ 
tax upon the excess overBs. 50,000 of total 
income. There will be the same order as' 
to costs as in the previous case Wo 
assess the hearing fee at Bs. 80. 

Foster, J.I agree. 


1924 Patna 683. 

Dawson Miller, c.j. and Foster, j. 

Shiva Narayan Lai Chaudhury and 
another —Judgment-Debtors-Appellants. 

V. 

Narayan Prasad —Deoree-holder-Kes- 

pondent. 

Mis. Appeal No. 46 of 1924, decided on' 
17th June, 1924, from an order of Sub¬ 
ordinate Judge of Patna,dated 4th February, 
1924. 

(a^ Civ. Pro, Codt, 8, 4?^Question if execution 
19 time-barred is under 8. 47 and its decision i9 
*‘deerte” and is appealable-^Civ. Pro. Code, 8. i?— 
Civ. Pro. Code, 8> 06. 

The qaestloQ whether or not ao exeoation was- - 
time-barred ia a qaeatioo withia 8. 47 ariaing.. 
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betweea the perties and relating to the .e*eoation 
of the deotee and therefore ita deoiaion la a deorea 

as ddfiodd io S. 3- [P' 6S5, 0. 3*] 

tb) Civ. Pro. Code, 8. 96 -Execution proceed- 

ings—CitJ. Pro. Code, 8. 

E«ry oriet made in ’ 

ia not neoeaBfttily appealable. [P. 635, J 

( 0 ) Civ. Pro. Code, 8 i 7 -Execulion proceed- 
ings-iiv. Pro. Code, 8. 2 -Civ. Pro. Code, S. 96. 

Otdei in pcooeedinge undec S. 47 la decree only 
H it determines a qieation which pactiea ask ooact 
to decide aa to their tighte or liabilities and not il 
it decides merely incidental questions o£ pcooeduee. 
The duty oi the Court to decide any ol the 
queetiona that may arise does not come into 
existence till the parties are brought before the 
Court or after having been served they fail to 
appear. [P. 635. 0. 2 and P. 696. Cs. land a.] 

Janak Kishore—tor fche Appallaabs. 

K., P. Jdyctsv^^^ and li. G. Sitihd —for 
the Baspondenb. 


Dawson Miller, C.J. .—This is an 

appeal on behalf of the judgment-debbora in 
exeoubion prooeedings from an order of the 
Subordinabe Judge of Pabna, dated the 4th 
February la^t rejeoting thair application to 
dismiaa the execution case on the ground 
that it was barred by limitation. 

The decree which is the subject of exe* 
oution in the case was obtained on the 22Qd 
July. 1910, by the predecessors iu interest 
of the present decree-holder against the 
prodecessora of the judgment-debtors. 
Various uusuocessful attempts to execute 
the decree took place up to the year 1917. 
In that year fresh exeoubion prooeedings 
were instituted, and OQ'tha 23rd May, 1917, 
notice was served on the jadgmeat-dabtors 
bub the case was dismissed for default on 
the 17th August following. The next 
attempt to*executa took place on the 23rd 
August, 1920, the oase being numbared 663 
of 1920 and notice was served under 
Order 21,rule 22 of the Civil Procedure Code 
on the guardian dd litem of the judgment- 
debtors who were minors. This applica¬ 
tion was admittedly out of tims having been 
Sled more than three years from the date 
of any application made io the previous 
execution proceedings which had terminat¬ 
ed oa the 17bh August, 1917. Apart from 
issuing notice on the guardian dd litem and 
orderingi on his appUoatioo, his fee to be 
deposited, nothing more was done in execu¬ 
tion case No. 663 of 1920 aud the 20sh 
November, 1920, it was dismissed for de¬ 
fault in paying the guardian’s fes. Unless 
it can ba said that the issue of a notice 
uudet Order 21, rule 22 or the order to pay 


the guardians’s fee atnouats to an adjudica¬ 
tion that the petition was not time-barred 
then there is nothing from which a pre¬ 
sumption aCan arise that the Court con¬ 
sidered or determined the question of 

limitation in that case. 

On the 2l8b July, 1922 , the last execu¬ 
tion, out of which this appeal arises, was 
filed just within the limitation period of 
12 years from the date of the decree, but 
well within three years of the previous 
application of 1920. It was numbered 900 
of 1922. In this application the judgment- 
debtors were sued in their own nacne as H 
sui juris, and not through a guardian ad 
litem although they had not attained 
majority. They did not appear iu answer 
to the summons aud their property which 
was attached was sold on the 165h January, 
1923. Shortly afterwards, and before con¬ 
firmation of the sale, they applied through 
a guardian or next friend to set aside both 
the sale and the execution proceedings 
under Order 21, rule 90 and section 47 of 
the Civil Procedure Code. The learned 
Subordinate Judge is in error in stating 
that the application was merely to sat 
aside the sale. The petition set oat various 
grounds both for setting aside the sale and 
for dismissing the execution proceedings. 
Amongst other grounds they contended 
(l)that being minors they were not properly 
brought on the record unless sued through 
a guardian, and (2) that the execution was 
barred by limitation as the previous exe¬ 
cution oase numbered 663 of 1920 was 
itself time-barred. 

The learned Munsif, before whom the 
oase came originally, held on the question 
of limitation that the judgment-debtors, 
having failed to raise the question of 
limitation io the previous oase, could not 
be allowed in subsequent proceedings to 
contend that it was time-barred. On the 
question of non-representation be oocsi- 
derad that this was a vital defect to the 
sale and set it aside. He, however, did 
not dismiss the execution oase but diraotad 
the proceedings to cootinue allowing the 
decree-holder to apply fora fresh sale after 
taking proper steps to bring the guardian 
of the mloors upon the record. 

The judgment-debtors appealed to the 
Subordinate Judge from that part of the 
Munsif's order which refused to dismw* 
the execution oase on the ground of 1»^* 
tation and contended inter alia ^ 

petition was time-barred and prayed s 
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the exeoatioD case should be dismissed 
with costs. 

The learned Subordinate Judge treating 
the case as an appeal from an order under 
Order 21. rule 90 held thatno appeal lay and 
dismissed it. It is true that if, and in so 
far as. it was an appeal under Order 21, rule 
90 no appeal lay, because the application 
under that order bad been granted and the 
sale bad been set aside. There could there¬ 
fore be no appeal from the order setting 
aside the sale which was in the appellants’ 
favour. But the learned Judge, it would 
appear, failed to appreciate what the real 
nature of the appeal was. The only prayer 
in the memorandum of appeal was that the 
execution case should be dismissed and, 
although the effect of grantingsuch a prayer 
might be to annul the sale, nevertheless the 
appeal was in form and in substance an 
appeal only from that part of the order 
-which refused to dismiss the execution 
case on the ground of limitation. The 
learned Subordinate Judge having held 
that the appeal could not be entertained 
proceeded nevertheless, very properly, to 
consider the question of limitation and 
dealt with the orders that bad been passed 
in the previous execution case numbered 
668 of 1920 which had terminated by 
dismissal for default on tbe20:)h November 
that year. It appears that bbe guardian 
ad litem in that case, on being served, had 
applied to the Court to order the decree- 
holder to deposit the guardian's fee and 
the order was granted, but as the fee 
was not deposited after an extension 
of time bad been granted for the pur¬ 
pose the case was ultimately dismissed 
for default. Nothing else happened in 
those proceedings. The learned Sub¬ 
ordinate Judge took the view that the 
order made to deposit the guardian's fee 
was tantamount to an adjudication that 
the decree-holder was entitled to execute 
his decree and had impliedly decided that 
bbe execution was not time-barred. He 
therefore held that the question could not 
be reopened in subsequent proceedings in 
execution. With respect to the learned 
Judge, I think bis decision cannot be 
supported on either of the grounds upon 
which he determined the appeal. 

The question whether or not the execu¬ 
tion was time-barred was in my opinion, 
a guestioD within section 47 of the Civil 
Procedure Code arising between the parties 
and relating to the exeontion of the decree 


and therefore a decree as defined in 
section 2. Had the question been deter¬ 
mined in the executing Court adversely to 
the decree-holder his right would have 
been finally determined and an appeal would 
clearly have laid to the Subordinate Judge. 
It was decided, however, that his right to 
execute still subsisted. This was, in my 
opinion, just as much the determination of 
a question within section 47 as if the 
contrary view had been taken and the case 
dismissed. It is true that every order 
made in proceedings under section 47 is 
not appealable. For example orders 
dealing with mere matters of procedure 
such as those directing the production of 
documents or the summoning of witnesses, 
although in a wide sense they may be said 
to be orders relating to the execution, can 
hardly be said to be in the words of sec¬ 
tion 2 the determination of any question 
within section 47. The questions for 
determination there referred to must be 
those which the parties are asking the 
Court to decide as to their rights or 
liabilities, and not merely interlocutory 
questions of procedure which incidentally 
arise for determination in tbo course of 
the proceedings. When the rights or 
liabilities of the parties as to the execu¬ 
tion, discharge or satisfaction of the decree 
are determined by the order, then, in my 
opinion, the order is appealable as a decree 
within the definition in section 2. A test 
for determining this question was laid down 
by Banerji, J., in Jogodishury Dehea v. 
Kailas Chandra Lahiry (1). a test which 
seems to me, whilst not exhaustive, to 
afford in many oases a good working rule. 
The learned Judge says : " The language of 
section 244 which enacts that certain 
questions shall be determined by an order 
of the Court executing the decree and not 
by separate suit clearly indicates that the 
questions contemplated by the section 
must be of a nature such that it is possible 
to suppose that, but for the section, they 
could have formed the subject of determi¬ 
nation by a separate suit." 

The determination by the executing 
Court of a question arising between the 
parties within the meaning of section 47 
and which, but for that seobion, might 
have been the subject of a separate suit 
would I think clearly amount to a decree 
within the definition of section 2. I 

(1) (1897) 34 Oal. 786 = 1 O.W.N. 374 (F.B.), 
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ooDsider, however, that the test suggested 
by Banerji, J.. is not exhauebive. for I ap¬ 
prehend that there may be questions within 
the purview of seotion 47 whioh could 
hardly be the subject of a separate suit but 
whioh nevertheless might be proper ques¬ 
tions for determination in the execution of 
a decree passed in a suit already decided. 
Xwo other learned Judges of the same 
High Court ^Hill and Harrington. JJ.) in 
the later case of Bamassur Prashad 
Pfarain Singh v. Bat Sham Krissen (2) 
would appear also to have felt the diffi¬ 
culty of accepting the dictum of Banerji, J., 
as exhaustive, for after referring to the 
test suggested by him in the former case 
they add : ” Bub however that may be it 
appears to us that when the effect of an 
order is to determine the rights of the 
parties with respect to a matter mate¬ 
rial to the due execution of the decree 
there is an appeal." 'Whether the test 
laid down in Bajah Bamessur Prasad 
Narain Singh v. Bai Sham Krissen (2) was 
rightly applied in that case is not material 
for present purposes. The tests applied in 
these two oases when taken together 
indicate, in my opinion, the principles 
whioh should govern the Court in deciding 
whether an order passed in execution is a 
decree within the meaning of section 2 and 
as such appealable. Judged by these 
principles I think the order passed in the 
present case which determined that the 
right of the decree-holder and the liability 
of the judgment-debtors were still subsist¬ 
ing and nob barred by lapse of time was 
the determination of a question within 
section 47 of the Code and as such 
appealable. 

It remains to consider whether the deci¬ 
sion was right in deciding that the applica¬ 
tion was nob time-barred. The test in such 
cases appears to be whether the question 
of limitation has been decided in the pre¬ 
vious proceedings. It is the duty of the 
Court, if it considers that the applica¬ 
tion is time-barred, to dismiss it, but this 
duty does not arise at the moment the 
application for execution is presented, nor 
does an order directing service of notice to 
issue, in my opinion, amount to any adju¬ 
dication upon the merits of the case. Until 
the parties are properly brought before the 
Court or, after having been served, they 
fail to appear there is no duty upon the 


Court to determine any of the questioos | 
which niay arise. In the present I 
instance the judgment-debtors in the pro¬ 
ceedings in 1920 would have been entitled 
to appear and contest the validity of the 
application on the ground that it was bar¬ 
red by limitation notwitbatanding the 
fact that an order had already been passed 
directing the guardian’s fee to be paid. The 
learned Subordinate Judge considered that 
this order was tantamount to a decision 
that the application was not time-barred. 
If be is right, then that question having 
been decided by the issue of the order, it 
would no longer be open to the judgment- 
debtors through their guardian to contend, 
even bad the fee been paid, that the peti¬ 
tion was barred by limitation. This would 
lead to such a startling result that I find 
myself quite unable to accept the view of 
the learned Subordinate Judge. 1 am quite 
prepared to concede, which is in fact the 
result of the decision of the Judicial Com¬ 
mittee in Mungul Pershad Dichit v. Qrija 
Kant Lahiri (3) that it is not necessary 
that a direct adjadication upon the ques¬ 
tion of limitation should have been pro¬ 
nounced. It is sufficient if an order has been 
passed indicating that in the opinion of the 
Court the case is a fit one in whioh to order 
execution, as for example where an attach¬ 
ment of the property has been directed, but 
until the parties are properly brought before 
the Court or until having been served they 
have failed to appear it is not competent to 
the Court to deal with the questions between 
the parties concerning whioh it may be 
asked to adjudicate and the mere fact that 
the decree-holder has been ordered to pay 
the fee of the guardian who represents 
the minor judgment-debtors cannot be re¬ 
garded as an adjudication upon any question 
arising between the parties. Up to the time 
when the petition was dismissed for 
default in payment of the guardian’s fee 
there was, in my opinion, no question 
before the Court at all relating to the 
matters in dispute between tbe parties, still 
lees was there any adjudication either 
directly or by implication that the case was 
a fit one to proceed and not barred by 
limitation. Until the guardian's fee was 
paid and a date fixed for tbe further bearing 
of the application tbe judgment-debtors 
were not bound to present their case to tbe 


(S) (1883) 0 Oal. 61=8 I.A. 193-11 O.L.R. U3 
-iSar. S18 (P.0,). 


(3) (1904) 6 O.W.N. 367. 


4984 Patna dhanraj v. firm sanbei ram-panna lal (Dawson MiUer, CJ.) 687 


<3oQTb, and up to that time at least they 
would be entitled on appearing, to take any 
objeotion that might be open to them in 
opposition to the petition including the 
objection of limitation. It cannot therefore, 
in my opinion, be successfully contended 
that this question had been determined 
before the judgment-debtors had any 
opportunity of putting forward the objection 
merely because an order had been passe i by 
the Court directing the guardian's fee to be 
paid. 

In my opinion the execution case out of 
which this appeal arises was barred by 
limitation and should be dismissed. The 
result will be that all further proceedings 
in the execution case will be set aside and 
the proceedings stayed except in so far as it 
may be necessary to deal with the question 
of costs arising therein. The appellants are 
-ontitled to their costs of this appeal and of 
the proceedings in both the lower Courts. 

Foster, J.I agree. 

Appeal allowed. 
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Dawson Millbr, o.j. and Mulhok. j. 

Dhanraj and another — Defendants-Appel¬ 
lants. 

y. 

Firm Sanehi Ram-Panna Lal— Plaintiffs- 
Pespondents. 

Latters Patent Appeal No. 29 of 1922, 
.decided on 10th August, 1923. 

Contract Ael. 3. 107 —Without vindeei’refusal 
to take delivery or without notice to them vendors 
.cannot resell and claim difference. 

Where veodcee did not refuse to take delivery of 
Ibe goods and all that they were asking was that 
delivery should be held over a little longer, held, 
that vendors oould not sell without giving notiae. 
'Tlveo as agents they ought to bold the goods at 
the dteposal o{ their pciooipals aod unless they 
had express authority to sell them they were not 
entitled to sell them without either requesting 
payment or asking the vendees to take delivery 
and giving notioe that in the event of their failure 
to do so they would sell the goods for their account. 
[P. 688, 0. 1.] 

(b) Oiv. Pro. Code, 8, 100—Atsence of evidence 
ia question of law. 

AUbougb the fiodinge of (aot of the first appel¬ 
late Gourt are not open to questioo in second ap- 
■peal it is always open to the second appellate Oourt 
to ooDsidec whether there is to fact any evidenoe 
to support the fiodiogs. [P^ 688, 0. 9 ]' 

P, Dayaliox R, T. Sahai—iot the Appel- 

tlants. 

Janak Kishorc—ioi the Bespondents. 


Dawson Miller, C J. The plainbiffe 

who carry on business at Patna as 
commission agents purchased in 1916 
certain goods for the defendants who carry 
on business at Srimangal. In due course 
the plaintiffs rendered an account for the 
unpaid balance of their charges amounting 
together with interest to Rs. 839 9-9. The 
defendants challenged the propriety of 
one item in the account amounting to 
Rs. 383*2'6 being Rs, 867-8-9, the purchase 
price of chillies paid for the defendants 
after crediting them with Rs. 484-G-3 the 
proceeds of the sale of the same. The 
chillies were purchased in May 1916 for 
the defendants’ account but as the defend¬ 
ants apparently did not want immediate 
delivery the goods remained in the plaint¬ 
iffs’ godown until November. Oo Novem¬ 
ber 26th the plaintiffs wrote to the 
defendants asking for instructions as to 
the despatch of the chillies saying I wrote 
to you to have the same despatched but 
you do not write to me about the despatch. 
Please write immediately on the receipt of 
this letter. Otherwise I would despatch 
them to Srimangal. You should at once 
send Hundi and things without delay.” 
On the 30tb November, in reply, the 
defendants, who up to that tince had not 
received the account for the goods, wrote 
a letter the material part of which was as 
follows : —" On the day I returned back I 
wrote you to get the account adjusted. I 
will send all the dues on bearing from you. 
What you write now is not acceptable to 
me. 0 ! brother no fall in the market is yet 
in sight within five or seven days. It is not 
proper to bring one under clutches in this 
way. You ought not to have written such 
a letter to me and expressed your mind, I 
am ready to give you damages nor do I 
propose to cause lose to you. You did not 
get anything from a certain person and 
you oould not do anything. I am ready to 
pay you damages and still you are hostile 
to me. If 1 would have got the chillies 
here I would not have suffered loss. 
Considering this you will get the account 
adjusted.’' There can be no doubt that aft 
that time the market value of chillies at all 
events in Patna had fallen below the prices 
current at the date of the purchase. The 
plaintiffs did not reply to this letter and it 
may be observed that in the letter of the 
26tb November which they had written 
they had stated that if they did not receive 
an immediate reply to their letter they 
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would despatch the obiliias to SrimangaK 
About a fortnight after the defendants’ 
letter was received the plaintiffs with* 
out giving any intimation sold the chillies 
for a sum of Rs. 534-6-3 and they claim 
that they are entitled to the difference 
between the sum eo realised and the pur¬ 
chase price. The plaintiffs were the defend¬ 
ants’ agents and clearly to my mind had 
no authority to sell without instructions. 
They would have been entitled to despatch 
the goods or if the defendants failed to 
take delivery they would have been 
within their rights in selling the goods 
after giving notice that they would do so 
if delivery was refused but no such 
notice was given. Whether one regards 
them as sellers or whether one regards them 
as agents it seems to me that the plaintiffs 
had no authority to sell the goods without 
instructions from the defendants or without 
giving notice that unless the defendants 
took delivery they would sell the goods for 
what they would fetch. If they are to be 
regarded as sellers then clearly they are 
governed by section 107 of the Indian 
Contract Act which provides that “ Where 
the buyer of goods fails to perform his part 
of the contract, either by not taking the 
goods sold to him, or by not paying for 
them, the seller, having a lien on the goods, 
or having stopped them in transit, may. 
after giving notice to the buyer of his inten¬ 
tion to do so, resell them, after the lapse 
of a reasonable time, and the buyer must 
bear any loss, but is not entitled to any 
profit which may occur on such resale." 
It is quite clear I think from the facts of 
this case that the defendants did not refuse 
to take delivery of the goods. All that 
they were asking was that delivery should 
be held over a little longer, and there is 
nothing at all in the evidence which has 
been suggested to us to point to the fact 
that they ever actually refused to take 
delivery of the goods. 

If, on the other hand, the plaintiffs are 
to be regarded as agents it seems to me 
that their business was tj bold the goods 
at the disposal of their principals and un¬ 
less they had express authority to sell 
them they were not entitled to sell them 
without either requesQiog payment or 
asking the defendants to take delivery and 
giving notice that in the event of their 
failure to do eo tbev would sell the goods 
for their account. Oa the Ist January, the 
defendants telegraphed to the plaintiffs to 


deliver the chillies to them at Srimangaf 
but by that time they had already been; 
sold by the plaintiffs as stated. The- 
plaintiffs contended that the letter of the. 
30th November was an authority to them 
to sell and that they were justified in the. 
circumstances iu so doing. It is not- 
suggested that any other authority beyond 
the letter in question was given to them. 

The trial Court considered that the letter 
did not give any authority to the plaintiffs 
to sell the chillies and disallowed this part 
of the plaintiffs' claim giving them a decree, 
with costs for the balance. 

The Subordinate Judge on appeal took a 
different view. He considered that the 
defendants having intimated that they were 
prepared to be debited with any loss justi¬ 
fied the plaintiffs in disposing of the goods,- 

On second appeal by the defendants to 
this Court the case came before a 
single Judge who considered that he was 
not entitled to question the finding of fact 
of the lower appellate Court or to consider 
whether the document relied upon by the 
Subordinate Judge was properly interpreted 
by him. He aoordingly dismissed the 
appeal. 

^rom that decision the present appeal 
has been preferred by the defendants under 
the Letters Patent. Although the findings 
of fact of the first appellate Court are nob 
open to question in second appeal it is 
always open to the second appellate Court 
to consider whether there is in fact any 
evidence to support the findings. In the 
present case the only evidence adduced in 
support oftbe findings is the letter of the 
30bh November. That letter as well as the 
plaintiffs' letter of the 26th November, 
to which it is a reply, have been placed 
before us and it is contended that they 
afford no evidence to support the findings 
of the Subordinate Judge. The learned 
Judge of this Court in second appeal 
declined to consider the case from this 
point of view. With great respect, 1 think 
he ought to have done so and determined 
for himself, not whether the lower appel¬ 
late Court's view of the evidence was righb 
or wrong but, whether there was any 
evidence which supported bis finding. We 
have considered the letter of the 30tb 
t^ovember which is the only evidence 
forward in support of that finding and 
indeed the only evidence upon which the 
finding was baaed and it seems to me that 
it is impossible to read into it any anbhoiits^ 
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bo the pUintiffa to sell the ohilHas. I have 
already set out the material parts of the 
letter and it is not necessary to refer to it 
again but I think it is quite impossible bo 
find throughout that letter anything which 
could possibly be interpreted as an autho¬ 
rity to the plaintififs to sell. It appears to be 
the letter of a person who was appealing 
rather to the generosity of the plaintiffs 
not to enforce their rights of despatching 
the goods immediately but to wait, and 
possibly to a wait a little longer for payment 
and the mere fact that they say that they 
are quite willing to bear the loss or suffer 
any damage that may arise cannot mean 
more than that the loss was theirs and does 
not really concern the plaintiffs. In these 
oiroumstanoes it seems to me that there 
was no authority given in that letter at all 
to sell aod therefore that being the case, 
there was no evidence at all in this case 
which would support the findings of the 
learned Subordinate Judge. 

It was contended that section 53 of the 
Contract Act was applicable to this case, 
and that under that section the plaintiffs 
bad in fact been prevented from performing 
their part of the agreement and that they 
were therefore entitled to avoid the 
contract aod to sue the defendants for any 
damages which they might suffer. From 
first to last throughout this case there is 
nothing to show that the plaintiffs ever 
purported to rescind the contract. Theirduty 
was to bold the goods for the disposal of the 
defendants and if they intended not to bold 
them any longer then obviously to my 
mind their plain duty was to intimate 
to the defendants that unless they took 
immediate delivery they would dispose of 
the goods by sale and recoup themselves 
for their loss. Had they done so clearly 
they would have been entitled to ask the 
defendants to pay the balance between the 
price fetched and the price paid for the 
goods originally, but not having done so it 
seems to me they acted without authority 
and they cannot in the oiroumstanoes, 
having failed to deliver the goods, ask the 
defendants to pay the costs. In my opinion 
this appeal should be allowed, the decision 
of this Court and of the Subordinate Judge 
should be set aside and the decision of the 
trial Court restored. The defendants are 
entitled to their costs throughout except 
the costs in the trial Court which will be 
paid bv them as directed by the Munsif. 
Mullick, J. : — I agree. Appeal allowed. 
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Sastu Sahu and of/icr5—First Party. 

V. 

Nathuni Thakur and oMcrs— Second 

Party. 

Criminal Reference No. 44 of 1924 
decided on 12bh June. 1924. made by the' 

XT®Darbhangi. io his letter 
No. 719, dated the 17cb, 19ch May. 1924. 

-S'Tiking off a ca,e 
under S. Ho lo'ih a remark, ihu there was no 
likelihood of breach ot peace, without any material 
befors the Court for auc/i ordtr^ is illegal, 

Where after several adjournments and long after 
the evjdeooa and arguments oo both sides were 
heard ibe Court struck ofl the case with a remark 

I end I passed no final order in this case. As so 
long has elapsed, I do not think any breach ol the 
peaoe is likely. I therefore strike the case off ” 
though there w« oo material before the Court for 
oonoluding against euch likelihood. Beld, that the 
order was wholly illegal. 

It may be that if the Magistrate gets informa¬ 
tion from any souroe whatsoever that there is no 
longer any apprehension of a breach of the peaoe 
he would be entitled to drop the proceeding, but 
where there is absolutely uo material before the 
Magistrate to oome to the conclusion that there 
was no further apprehension of a breach of the 
peace hie order dropping the prooeediogs is 
illegal. [P. 691, Ce. i and a.]. 

(b) Crim. Pro. Code. 8. 145^Proceedings 
should continue from day to day. 

It is highly desirable that onoe the hearing of a 
case under 8. 145 is commeuced and witnesses ate 
examined the bearing should gn on from day to 
day untill all the evideooe ie taken and argument 
>8 heard : then order should be passed as eoon as 
possible. [P. 690, C. 2.} 

S. E. AltUer —In support of the Refer¬ 
ence. 

Mohammad Bassan Jan —Opposing the 
Reference. 

Kulwant Sahay. J .—This is a re- 
ferenoe made by the Sessions Judge of 
Darbbanga. recommending that an order 
passed by the Sub-Divii-ional Magistrate 
of Simasf.ipur, dated the 27th March, 
1924, in a proceeding under section 145, 

Cr. P. 0 , m<y be set aside. It appears that 
upon a police report prooeedings under 
section 145, Cr. P. C . were drawn up so 
long ago an the 25 h May, 1922 in which 
Saatii Sahu and o'hers were the first party 
aod Nitbuoi Tnhkur and others were the 
second party. Tne dispute related to 
about 13 bighas of land of which each 
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party claimed to be in cultivating posses- 
sioD. The first party claimed this land 
as part of his raiyati holding, while 
the second party, who is the landlord, 
claimed it as being in his khas cultivation. 
The proceeding was subsequently amended 
upon the report of the police and a 
fresh proceeding was drawn up on the 
TCh August, 1922. On the 30th August, 1922 
both parties appeared and certain other 
persons were added as parties. Written 
statemanta were filed by the parties on the 
7bh October. 1922. Thereafter it was found 
necessary to have a map of the locality 
prepared and an Amin was deputed who 
submitted his report and a map on the 
13bh December, 1922. The case was actually 
taken up for hearing on the lOsh February, 
1923 when certain witnesses on behalf of 
the first party were examined and then 
the case was postponed and was again 
taken up on the 22nd February. 1923 
when some furiher witnesses were exa¬ 
mined on behalf of the first party. 
The case was then postponed for one 
month and some of the witnesses for 
the second party were examined on the 
22nd March, 1923. Toere was then 
another adjournment andtbe case was taken 
up on the 18bh April, 1923 when some 
more witnesses for the second party were 
examined. There was a fresh adjournment 
up to the 7bh May, 1923 when a few more 
witnesses for the second party were ex* 
amined and then the case was taken up on 
the 23rd May, 1923 when some more wit¬ 
nesses (or the second patty were examined 
and then the case was adjourned to the 
4bh of June, 1923 for argument. On this 
date the witnesses for the second party 
were all examined, but it does not appear 
Irom the order sheet whether argumBnts 
were heard, but apparently arguments 
were heard aodthen judgment was evidently 
reserved. The learned Sub-Divisional 
Magistrate however forgot all about the case 
until the 27bh March, 1924 when he was 
under orders of transfer an! then for the 
first time he recollected that be had not 
passel any final order in the case. Accord¬ 
ingly on the 275b March, 1924 be disposed 
of the case with the following order. 

'' I find I passel no final order in this 
case. A-j so long has elapsel, I 
do not think any breach of the 
Dsaca is likely. I therefore strike 
the ciss off." 

Against this order the second party went 


in revision before the learned Sessions 
Judge and he has made the present refer¬ 
ence to this Court recommending that this 
order of the 27bh March, 1924 may be set 
aside as being without jurisdiction. 

I regret bo say that the proceading in 
this case shows lamentable carelessness on 
the part of the Sub-Divisional Magistrate. 
Toe case was allowed to hang on from 
August, 1922 when amended proceedings 
were drawn up, up to June, 1923. Witnes¬ 
ses were examined on certain dates and 
then the case was postponed from time to 
time to examine further witnesses. It is 
highly desirable that once the hearieg is 
commenced and witnesses are examined 
the hearing should go on from day to day 
untill all the evidence is taken and argu¬ 
ment is heard; then order should be passed 
as soon as possible. In this case the 
witnesses were examined after long inter¬ 
vals and although argument was beard, yet 
no order was passed for about ten months. 
The learned Sub Divisional Magistrate 
apparently forgot all about the case until 
be was reminded of it when be was going 
away on transfer. He then hurriedly 
disposed of the case with the order of the 
27tb March, 1924 quoted above. 

Now, this order is not justifijJ by any 
provision of the law. Under section 145 
sub-section (1) when a Magistrate is satis¬ 
fied from a police report or other infor¬ 
mation that a dispute likely to cause a 
breach of the peace exists coDceroing any 
land or water, or the boundaries thereof, 
within the local limits of his jurisdiction, 
he shall make an order in writing, stating 
the grounds of his being so satisfied, and 
requiring the parties concerned in such 
dispute to attend bis Court in person or by 
pleader, within a time bo be fixed by such 
Magistrate, and to put in written state¬ 
ments of their respective claims as regards 
the fact of actual possession of the subject 
of dispute. Now the order contemplated by 
sub section (1) of section 142 was passed 
by the learned Sub-Divisional Magistrate 
on the 7th August, 1922, and on that date 
be was apparently satisfied that a dispute 
existed which was likely to cause a breach 
of the peace. Then under sub-section f4) 
of section 145 the Magistrate has to peruse 
the statements put in by the parties, hear 
the parties and receive all evidence that 
may be produced before him : he has to 
consider the effect of such evidence and 
if possible to decide whether any and which 
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of the parties waa at the date of the order 
before mentioned, that ia the order contem¬ 
plated by aub seotion (1) of eeotion in 
auoh possession of the said subject. 01. (o) 
provides that nothing shall p’-eolude any 
party required to attend, o'' my other 
person interested, from sho.ving that 
no such dispute as is ooutemplatad 
by sub-section (1) exists or has existed, 
and in such case the Magistrate 
shall cancel bis order under sub-section (1) 
and all further proceedings thereon shall 
be stayed, but subject to such can¬ 
cellation, the order of the Magistrate 
under sub section (1) shall be final. Hare 
no party appeared before the Magistrate 
and represented to him that there was no 
dispute which was likely to cause a breach 
of the peace. Indeed there was absolutely 
no material before him from which be could 
come to the conclusion that no likelihood 
of a breach of the peace existed at the time 
he passed the order of the 27th March, 
1924. Sub-section (6) of section 145 
provides that if the Magistrate decides that 
one of the parties was, or should under the 
first proviso to sub-.section '4) be treated 
as being, in possession of the subject- 
matter, he shall issue an order declaring 
such party to be entitled to possession 
thereof until evicted therefrom in due 
course of law. This is the final order to be 
passed in a proceeding under section 145. 
Hera no order has been passed either under 
sub-seobion (5) or (6) of section 145. The 
only other way to terminate a proceeding 
under section 145 is by an order under 
section 146. These are the only three 
methods under the law by which a proceed¬ 
ing 0 C 06 initiated under section 145 can 
be terminated. The learned Sub-Divisional 
Magistrate has not adopted the procedure 
laid down by the law. He has simply 
struck off the case without making any 
final order as contemplated by law. The 
order of the 27th March, 1924. is wholly 
illegal and must be set aside. 

It has been contended by the learned 
Counsel for the first party that the proce¬ 
dure laid down in sub-section (5) of 
section 145 is not the only procedure by 
which a proceeding under section 145 can 
ha terminated, but that if the Magistrate 
gets information from any source what¬ 
soever that there is no longer any appre¬ 
hension of a breach of the peace, he 
would be entitled to drop the proceeding. 
That may or may not be so, bub there 


must be some material before the 
Magistrattj to come to the conclusion that 
there is no apprehension of a breach of 
the peace. In the present case there was 
absolutely no material before the Magistrate 
to come to the coaolusion that there was 
no further opprehonsion of a breach of 
the peace. The reason why be struck otf 
the case is state! by himself, un , that a 
long time had elipso! and that he found 
that no final order had been passed in the 

case. 

I am constrained to set aside the order 
of the 27bh March, 1921. and direct that the 
case bo sent back to the Sub-Divisional 
Magistrate of Samastipur to dispose of the 
proceeding in one or other of the ways as 
provided by law. It will be open to either 
party to appear before him and bo show 
that no dispute exists and if the Magislrato 
is satisfied that no dispute exists or existed 
likely to cause a breach of the peace, it 
will then be open to the Magistrate to 
pass an order under sub-section (5) of 
section 145. 

Order set aside. 


* 1924 Patna 691. 

Kulwant S^hay, j. 

Lachmi Smgh —Petitioner, 

V. 

The King-Emperor —Opposite Party. 

Cr. Rsv. No. 116 of 1924, decided ou 
9th April, 1924, from a decision of the 
Additional District Magistrate of Patna, 
dated the 29bh January, 1924. 

(») Crim. Pro. Code, S. US? — Absence of 
written complaint required under S. 19 j Cr. P.C., 
does not viliait conviction where complainant is 
examined. 

Where the oompIaioaDt was etamined oo oath 
by the Magistrate when oogaiz^noe was taken of 
the ofieace, absence of a complaint in writing 
would only amount to an error, omission or 
irregularity as contemplated by 8. 537 of the Code. 
[P. 692. C. 2.] 

(b) Crim. Pro. Code, S. 45 — Information must 
be to the knowledge of informant. 

This section does not make it incumbent on the 
village ohaukidar to oommanioate to the officer iu 
charge of the Police Station any rumour of the 
ocourrenoe prevailing in the village. It is only an 
information which he may himself possess that is 
to be oommunioated to the officer in charge of the 
Police Station. The word " possess ” in place of the 
old word "obtain” in 8. 46 requires only such 
inrormatioD to be given which the informant may 
possess to hie own knowledge as is fit to be 
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oommuoioated to the officec in charge of the 
Police Station. [P« 693, C. 9*] 

N. N. Sinha and B. P. Sinha—iox tbe 
Petitioner. 

S. P. Varma —for the Aaaistant Govern¬ 
ment Advocate for the Grown. 

Kulwant Sahay. J. This case was 
beard in part on the 25th March,^ 1924, 
when time was granted on the application 
of Mr. Varma who appeared for the Assist¬ 
ant Government Advocate in order to 
enable him to ascertain whether a complaint 
in writing was filed by the Writer Head 
Constable, as contemplated by section 195 
of the Criminal Procedure Code. Mr. Varma 
now intimates that enquiries were made 
from the Sub-Deputy Magistrate of Barb, 
who tried tbe case and that the said Sub- 
Deputy Magistrate had written to say that 
80 far as be and the Court Sub-Inspector 
of Barb recollect, a petition of complaint 
in writing was filed by the Writer Head 
Constable, who was examined at tbe time 
of filing tbe complaint in writing. Any 
such complaint, however, is not found on 
tbe record but no objection appears to have 
been taken either in the trial Court or in 
the Court of appeal below or even in the 
application for revision filed in this Court 
as regards the absence of the complaint in 
writing. In paragraph 7 of the applica¬ 
tion for revision filed in this Court the 
petitioner states that on the 25bh of 
September, 1923, tbe complaint was filed by 
NandkishoreSingh, Writer Head Constable, 
undsr aeotioo 162 and that the petitioner 
was summoned under that section. Tbe 
absence of the written complaint was 
discovered for the first time when tbe 
argument was going on before me. 

Having regard to tbe oiroumstanoes of 
tbe case I am not prepared to say that tbe 
ooDviotioD is bad in lav7 simply because no 
complaint in writing is found on tbe record. 
Tbe probabilities are that a regular com¬ 
plaint in writing was filed, otherwise 
objection would have been taken at one 
stage or other on this point. In tbe second 
place, aesumiog that there was no complaint 
in writing, to my mind this would not 
make tbe conviction illegal. Tbe provision 
as regards the complaint in writing under 
section 195 was introduced in tbe Act by 
section 47 of the Code cf Criminal Proce¬ 
dure Amendment Act XVIII of 1923. 
Tbe section as it stood before tbe amend- 
ment provided that " no Court sball take 


oognizanoe of any ” offence punishablo- 
under sections 172 to 188 both inolusjvft' 
of the Indian Penal Code except with 
the previous sanction or on tbe oomplaint- 
oE the public servant concerned or of 
some public servant to whom he iB- 
subordinate.’’ By the amendment, the 
provision as regards previous sanction ha^ 
been removed and the words in writing 
have been added after the word complaint 
Section 200 of the Code has also been- 
amended by tbe same amending Act and 
new clause {aa) has been added therein’ 
which provides that when tbe complaint 
is made in writing, nothing herein oontained- 
sball be deemed to require tbe examiDatio& 
of a complainant in any case in which tho 
complaint has been made by a Court or by 
a public servant acting or purporting to 
act in the discharge of his official duties. 
It, therefore, appears that tbe object o^ 
introducing the words " in writing ” after 
tbe word ** complaint ” in section 195 
and adding clause (aa) to section 200 wa& 
to remove the inconvenience which might 
he felt if it was made incumbent on tbe 
Magistrate to examine the concplainant 
when taking cognizance of an offence. As 
tbe provision as regards sanction was 
removed from section 195 and as it was 
made obligatory for tbe public servant 
concerned to make a complaint instead of 
giving a sanction in order to prosecute e 
person for offences referred to in seotioi 
195 of the Criminal Procedure Code, it 
was perhaps thought necessary that it 
would cause a good deal of inconvenience 
if such public servant bad to attend tbe 
Court and to appear before tbe Magistrate 
in order to lodge tbe complaint. In the 
present case tbe complainant namely tbe 
Writer Head Constable was examined 
on oath by the Magistrate when oongniz- 
anoa was taken of tbe offence. S O'ion 537 
of the Code provides that " subjt^ot to the 
provisions herein before contained, no find* 
)Dg, sentence or order passed by a Court of 
competent jurisdiction shall be reversed or 
altered under chapter XXVll or on appeal 
or revision on account of any error, omts- 
sioD or irregularity in tbe complaint.” Ta 
my mind tbe absence of a complaint in 
writing, at tbe most, would only amount 
to an error, omission or irregularity as 
cootemplated by section 537 of tbe Coda. 
Moreover the explanation attached to 
section 537 provides that in determining 
whether any error, omission or irregalai^il9 
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in any prooeediag under this Coda has 
«coasioued a failure of justioe, the Court 
shall have regard to the fact whether the 
objeoticD oould and should have been 
raised at an earlier stage in the prooeedings. 
As I have noted, no objection was ever 
taken by the aooused on the ground of the 
absence of a oomplaiut in writing, and 
nothing has been shown that such irregu¬ 
larity has oooasioned a failure of justioe in 
the present oase. I therefore hold that 
even if there was no connolainb in writing 
filed in this case the conviotion is not bad 
in law on this account only. It may be 
noted that in the Court below an objection 
was taken, that the proper person to make 
the complaint was the Suh-Inapeotor before 
whom tbe information was given bv the 
accused and who had recorded the same, 
and not the Writer He'^d Constable who 
had only made an enquiry io the matter. 
This objection has not been pressed before 
me and I find there is no substance in it. 

As regards the merits, I am of opinion 
that upon the findings arrived at both by 
the trying Magistrate and the Additional 
District Magistrate there can be no 
doubt that the conviction under section 182 
of the Indian Panal Code was legal and 
proper. It has been found that the 
information lodged by the ao.'^used in his 
capacity as chaukidar of the village relating 
to the death of a woman on account of an 
assault committed by her husband was 
deliberately and maliciously fjlse. There 
was no reasonable ground for the petitioner 
giving information to tbe Sub-Inspector. 

It has been proved that the petitioner was 
in the villaee at the time the woman was 
taken to Birh for treatment about two 
weeks before her dsatb, that he was present 
at the time she was brought back to the 
village from Barb, and that he was also 
present in the village at the time tlie woman 
died and her body was removed for 
orematioo. It is unlikely that he would 
have no personal knowledge of the cause of 
the death and that he would rush to the 
thana and lodge information of a mere 
rumour which he had heard from a woman 
without making any enquiry as regards the 
truth of the rumour. It has bean found 
that litigations are going on in the village 
and that the nephew and the brother of the 
aooused are implicated in a rioting oase, 
and that Mangar, the husband of the 
'Woman, was a party of a faction in the 
f^illage which was opposed by another 


faction with which the aooused and big 
nephew and brother seem to bs associated. 
There is a clear finding upon the evidence 
that the accused knew that the information 
given by him was false aud that ha gave 
the information maliciously with the 
deliberate object of putting Mangir do 
trouble and disgrace. It bas been 
contended by the learned Vakil for the 
petitioner that the accused as a 
chaukidar was bound to give information 
to the police under section 15 of the 

Criminal Procedure Code. Section 4-5 makes 
It incumbent on every village watchman and 
other persons named therein to forthwith 
communicate to the nearest Magistrate 
or to the officer in charge of the nearest 
Police station any information which he 
may possess respecting, among others, 
occurrence in such village of any sudden 
or unnatural death or of any death under 
suspicious circumstances. This section 
does not make it incumbent on the village 
chaukidar to communicate to tbe officer 
in charge of the Police Station any rumour 
of any ocourrance prevailing in the village. 

It is only an information which be may 
himself possess that is to be communicated 
to the officer in charge of the Police Station. 

It is noteworthy that the Amending Act 
XVIII of 1923 has substituted the word 
possess ” in place of the word “ obtain ” 
in section 45, making thereby only such 
information which the informant may 
possess to his own knowledge fit to be 
communicated to tbe officer in charge of 
the Police Station. I am of opinion that 
section 45 of the Criminal Procedure Code 
affords no justification for the action taken 
by tbe accused in the present oase. 

As regards the sentence, the leiroed 
trying Migistrite has awarded what he 
calls ■' an exemplary punishment. '' Having 
regard to the circumstances of the oase, 
however, I am of opinion Chat a sentence 
of one month’s rigorous imprisonment will 
meet tbe ends of justice. 

The result is that tbe conviction is 
upheld, but the sentence is reduced Co one 
month’s rigorous imprisonment and a fine 
of Bs. 25 in default one month's further 
rigorous imprisonment. 

Sentence reduced* 
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* 1924 Patna 694. 

Das and Ross. jj. 

Rayn Mander —Appellant. 

V. 

HJaharani Naivlakhbati and another — 
Respondents. 

3. A. No. 308 of 1924. decided on 
*J.!i April, 1924. 

Court-fee—Mesne profits^Court fee on order' for 
mesne profits being paid fresh Court-fee can't be 
ordered on order awarding amciint- 

Wb?D defeodaot first appealed, the amount o! 
mesne profits bad noc been asoertained but had 
odI; been ordered to be ascertained and the fee was 
paid on the amount at which the plaintifi 
estimated the mesne profits. 

Held, no additional Oourt*fee on the memoran¬ 
dum of appeal need be paid from the decree award¬ 
ing actual mesne profits, (16 O.L.J. 564, Foil.) 
[P. 694, C. 2.3 

S. K. Mitter —for the Appellant. 

Government Pleader —for the Respond¬ 
ent. 

Ross. J. ; —The facts of this case are 
these- The ptaiotitf brought a suit for 
possession and mesne profits valuing the 
land at Rs. 770. and the mesne profits at 
Ra. 4,G9fi 8'3 The suit was decreed for 
possession and it was directed that the 
amount of mesne profits should be 
asoertained. .Against this decree an appeal 
was made to the High Court on which full 
Court-fee wag paid. That appeal was 
dismissed. Then the mesne profits were 
ascertained to be Rs. 1.604-iO-3. The 
defendant appealed against that decree to 
the District Judge and has preferred a 
second appeal to the High Court. 

The Stamp Reporter is of opiniou that 
the memorandum of appeal to the District 
Judge, which bore a Court-fee of 8 annas 
was under-stamped and should have been 
stamped with a Court fee of Rs. 130. The 
question is whether that opinion is correct. 

The learned Counsel for the appellant 
contends that full Court-fee on the claim for 
mesne profits had already been paid and 
that he should not be required to pay again. 
He lelios on the decision in Kanchan 
Mayidar v. Kamala Prosad (1). where the 
facts were similar to the facts of the pre¬ 
sent case ; and it was decided that the 
defendant could not be called upon to pay 
Court-fees a second time. 

The learned Government Pleader refers 


to section 6 of the Court-fees Act and con¬ 
tends that on this memorandum of appeal 
the proper Court-fee must be paid.. But the 
question for decision is whether the Court- 
fee demandable has not in fact been paid 
already by the court-fee on the original 
memorandum of appeal; and it was that 
question which was decided in Kanchan 
Mandar's case. The ground of the decision 
was that the Court-fee bad been paid and 
that it should not be paid a second time. 
Section 6 therefore does not help towards 
a decision. The decision in 16 0 L.J. was 
sought to be distinguished on the ground 
that in that case the first appeal was still 
pending before the Court when the second 
appeal was filed, and that appears to have 
been adopted as a ground of distinction by 
the learned Taxing Judge in MuUik Mokh- 
tar Ahmad v. Alusaynmal Bibi Rahimunnisa 
Begum (2). Now that was not the ground 
on which the deoiaian in 16 C.L J. proceed¬ 
ed and when it is examined it does not 
appear to be a valid ground of distinction. 
Whether the two appeals are pending simul¬ 
taneously or one has been disposed of 
before tbs second is filed, cannot in my 
opinion, make any difference. If, as has 
been suggested, the Court-fee is paid for 
the Court’s time, then the time of the Court 
must be devoted to the question, whether 
the two oases are beard at cbe same time 
or one after the other. The amount of 
mesne profits is a separate question which 
must be separately dealt with, and it can 
make no difference whether the question 
of the amount of mesne profits is debated 
at the bearing of the main appeal or at a 
later date. The time of the Court must be 
devoted to it equally in either case. I am 
unable to find any valid ground of distinO’ 
ticn between the facts of the present case 
and the facts in 16 G.L.J. The appellant 
has paid the Court-fee, and in fact more 
than the court fee, payable on the amount 
of the decree for mesne profits against 
which he appeals, and I can see no reason 
why he should be required to pay again. 
When he first appealed, the amount of 
mesne profits bad not been ascertained 
but bad only been ordered to be ascer¬ 
tained. The fee was paid on the amount 
at which the plaintiff estimated thO’ 
mesne profits. This turns out to be much 
more than the mesne profits actually 


(3) M. A. No. 63 of 1921, decided on lOib Marok 
1921. 


JlJ (1919) 16 O.L.J, 564 = 16 I.C. 573. 
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I awarded. Therefore the appellant has 
really paid more than the decree that baa 
now been made against him would have 
aeoessitaced. 

There is a further reason against requir¬ 
ing the appellant to pay an additional 
Court-fee on the memorandum of appeal, 
before the District Judge. That appeal 
was inoomrebenfe. The District Judge had 
no jurisdiction ; the appeal hy bo the 
High Court, The memorandum of appeal 
ought to have been returned to the appel¬ 
lant by the District Judge, and if ho had 
done so, the appellant would have bean 
able bo file the appeal here on the same 
Court-fee. In my opinion, tborefore, no 
further Court-fee should bo rrquired from 
the appellant. 

The appellant is entitled to the costs 
of this bearing: hearing fee two gold 
moburs. 

Das, J.:—I agree. 


* 1924 Patna 696. 

Kulwant Sahay, J. 

Nand Kishore Misra —Petitioner. 

V. 

Kalika Misia and others —Opposite 
Party. 

Or, Mis. Case No. 57 of 1923, decided on 
7th December, 1923, 

(а) Criw. Pro. Code, 5. S'JC—Grounds. 

Ad octoneous view of the law. is net n rcasoo- 
ablo ground for apprebeusion that tb<) case will 
not bo properly tried. [P. 605, G. J.] 

(б) Crvninat lrial~Oo3\.s^Complatn2nC ordered 
to pay coits in a challan case> 

All otiminal proseoutioos are at the instance of 
the Grown and the Crown is really tbe prostoutor 
in a criminal case and all costs ought to be paid 
by tbe Otowa for summoning witnesses for the 
proseoution. [P. 696, G. 1,] 

S N. Sahay —for the Petitioner. 

Jayaswal and ilf. N. Pal —for the Oppo¬ 
site Party, 

Kulwant Sahay, J. :—This is an appli¬ 
cation on behalf of the complainant in a 
case pending in tbe Court of the Second 
Ofifioer of Buxar. Tbe application is for 
transfer of the case from the tile of the 
learned Deputy Magistrate on the ground 
that the petitioner has serious apprehen¬ 
sion that be will not have a fair trial of the 
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case before the learned Deputy Magistrate. 
There is a further prayer that tbe order 
made by the Deputy Magistrate directing 
the petitioner to deposit the travelling 
allowance of a witness should be set aside. 

As regard? the first point, namely, the 
the application for transfer, the grounds 
urged are that the learned Deputy 
Magistrate has refused to admit in 
evidence a certain kabala on the errone¬ 
ous ground that none of the attest¬ 
ing witnesses or the scribe has been 
examined. The second ground for the 
alleged apprehension in the mind of tbo 
petitioner is that although in tbe first 
instance tbe learned Magistrate had ordered 
issue of summons upon a witness 
Dr. Susilananda Sen. yet when tlie witness 
did not appear and the petitioner applied 
for issue of fresh summons upon him, tbo 
learned Deputy Magistrate directed him to 
deposit a sum of Rs. 50 before he would 
issue a summons upon the witness. These 
two facts he says have raised an appre¬ 
hension iQ bis mind that there will not be 
a fair trial of tbo case in the Court of the 
learned Deputy Magistrate. To my mind 
these two grounds are not sufficient to 
create a reasonable apprehousion in the 
mind of tbe petitioner that the case will 
□.•^t be properly tried by the learned Deputy 
Magistrate. 

As regards the disallowing of the evid¬ 
ence, that may 1)9 an erroneous view of 
the law. but that cannot be a reasonable 
ground for apprehension that the case will 
not be properly tried hy the learned 
Deputy Magistrate. As regards his dirct- 
ing tbe petitioner to deposit the travelling 
allowance of the witness, the learned 
Deputy Magistrate says that whan be 
issued the summons in the first ins'ance 
he was nob aware that the witness w-ts a 
resident of Purulia and that when an 
application for fresh summons was made on 
the second occasion, it was pointed out to 
him by the Sub-Inspector that the witness 
was a resident of Purulia and that bis 
summoning would cost Rs. 50 or there¬ 
about and upon this he directed tbe peti¬ 
tioner to deposit Rs. 50, for tbe travelling 
allowance of tbe witness. The order 
may be wrong in law. But it cannot be 
said that tbe mere fact of the Magistrate’s 
directing tbe petitioner to depo.sit a sum of 
Rs. 50 can raise a reasonable apprehension 
in tbe mind of tbe petitioner that he will 
not have a fair trial of the case by tbe 
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Deputy Magistrate. These are the only 
two grounds for asking for transfer and in 
my opinion they are not suffiioient. It was 
argued by Mr. Jayaswal who appears for 
the opposite party that the ootnplainanb 
has no locm Uandi to apply for transfer 
and reliance was placed upon the case of 
Jamuna Kanth Jha v. Hudra Kwmr 
Jha fl'. Although Mr. Justice Mullick was 
of opinion that a private person who set the 
criminal law in motion has no control over 
the proceeding and has therefore no locus 
standi to apply for transfer, Mr. Justice 
Jwala Prasad took a ditfereut view and he 
was of opinion that a oomnlainant was 
entitled to apply for transfer under 
section 526. It is not necessiry to decide 
the question in the present case inas¬ 
much as it has been held that there is no 
reason to transfer the case. 

As regards the second question, namely, 
whether the learned Migistrate could 
direct the petitioner to deposit Rs. 50 for 
travelling allowance of the witness before 
summons could issue, in my opinion, the 
order is clearly wrong. No provision in the 
law has been shown to me under which 
the learned Magistrate coul 1 direct the com¬ 
plainant to deposit a sum of Rs. 50. As was 
pointed out by Mr. .Tustice J wala Prasad in 
the case cited above, all criminal prosecu¬ 
tion are at the instance of the Crown and 
the Cro-..’n is really the prosecutor in a 
crlrainQl case and all oos^s ought to be 
paid by the the Crown for summoning 
witnesses (or tlie prosecution. No doubt it 
was open to the Magistrate to consider 
whether or nob the deposition of the 
witness was material for the orosecution 
in that case. If he was of opinion that the 
witness sought bo be summoned was nob a 
material witness and the application for 
summoning the witness was frivolous and 
vexatious, he might refuse to sumnaon him. 
But once he thinks that the witness ought 
bo be summoned ha cannot compel the 
complainant bo pay his travelling allowance 
from his own pocket as all costs for the 
prosecution must be paid by the Crown. 

The order directing the petitioner bo 
deposit Rs. 50 as the travelling allowance 
of the witness must therefore be sot aside. 


(!) (1930) 4 Pat. L.J. 666-1930 Pat. H.C.O. 42 =» 
52 I.O. 424»20 Gr. L.J. 648. 
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Das AND Ross, JJ. 

Ramcharan Singh and others —Peti¬ 
tioners. 

V. 

Jangbahadur Singh arid others —Opposite 
Party. 

Civil Revision No. 233 of 1923, decided 
on 10:h April, 1924, from an order of the 
Subordinate Judge of Gaya, dated the 
Slsb of December, 1922. 

(a) Pro. Code, 0. 20, R. S^Beealling, 

Court cannot recall order duly made in ezeroise 
n{ inherent jurisdiction save ou review or under 
8.152. [P.697,0.2.] 

(b) Ctuil Pro. Code, O. 2l, R. 5S—Adjuatmeni 
out of Court- 

AdjuotmeDt between the judgment-debtors in 
decree ecugbt to be attached and peteon attaohing 
such decree ia not prohibited but only that between 
judgment-debtors and deoree hoHers in the decree 
sought to be attached. [P. 698, C. 1.] 

Nirsu Narain Sinha —for the Peti¬ 
tioners. . — 

Sambhu Saran-^^r the Opposite Party. 

Das, J.;—On the lObh of May, 1919 the 
plaintiCfs obtained a decree as against 
defendants Nos. 1 to 8 for Rs. 659-6-8. 
Two and half years before that, that is 
to say. on the 14th of Deoembor, 1916, 
Bhuban Gope who was cited in the action 
as defendant No. 9 obtained a decree as 
against the present plaintiffs for R?. 10-8 9. 
Bbohao Gope attached in execution of his 
decree tho decree obtained by the plaintiffs 
against the defendants and proceeded to 
execute that decree under the provisions of 
Order 21, rule 53. On th9 2l8tof June, 
1919 a petition of satisfaction was tiled in 
the executiog Court apparently under tho 
provisions of Order 21, rule 2 in which it 
was stated that the whole of the money 
due by the defendants bo the plaintffs upon 
the decree of the lOtb of May, 1919 was 
paid to Bhuban Gope. On the 14bh of 
August. 1‘J19, the olaintiffs proceeded to 
execute their decree of the lOth of 
May, 1919. It was brought to the notice of 
the Court that there was a petition of satis¬ 
faction and the Court came to the oonolueion 
that the plaintiffs’ decree bad been satisfied 
and dismissed the execution case. On the 
11th of May, 1920, the suit out of wbioh the 
present appeal has arisen was instituted by 
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the plaintiffs as against their judgment- 
■debtors defenrianta Nos. 1 to 8, as 
also against Bhubaa Gope- They abated in 
their plaint all the relevant facts in con- 
neotioD with the case and asserted that 
there was a fraudulent conspiracy between 
their judgment-debtors and Bhuban Gope 
as a oousequenoe of which they have suffer* 
red damages to the extent of'Ra. 676-10-11. 
The Courts below had to decide two 
•questions : first whether the suit was 
barred by the provisions of section 
47 of the Civil Procedure Code and 
secondly, whether the conspiracy bad been 
established entitling the plaintiffs to the 
reliefs claimed by them. The Court of 
first instance came to the oonlusion that 
section 47 did not constitute a bar to the 
plaintiff's suit but held on the evidence that 
^he fraudulent conspiracy was not establish¬ 
ed by the plaintiffs and, in that view 
dismissed the plaintiff's suit as against 
defendants Nos. I to 8, but decreed the 
suit as against Bhuban Go^e. Bhuban 
Gope did not appeal but the plaintiffs 
appealed to the lower appellate Court, their 
view being that they should have gob a 
decree not only as against Bbubaa Gope 
bub also as against defendants Nos. 1 to 8. 
The learned Judge in the Court below came 
to the coDolusioD that section 47 of the 
Civil Procedure Code was a complete bar bo 
the plaintiffs’ suit and be expressed an 
opinion that as the plaintiffs' decree was 
still an operative decree the plaintiffs might 
even at that stage apply for execution of 
their decree. He declined to go into the 
question of fraud raised by the plaintiffs 
and in the view that section 47 constituted 
a bar to the plaintiffs suit dismissed the 
appeal. The plaintiffs then applied to the 
executing Court asking that O.iurt to vacate 
the order of the 3rd of September, 1919 
under the provisions of section 151 of the 
Code and to allow execution of their decree. 
The Courts below in the exercise of their 
inherent jurisdiction have recalled the 
order of the 3rd of September, 1919 and have 
allowed execution to proceed. The defend¬ 
ants in the suit have moved this Court 
under the provisions of section 115 of the 
Code. This application is Civil Bevision 
No. 233 of 1923. The plaintiffs, dissatisfied 
with the decree passed by the lower appel¬ 
late Court bolding that their suit is barred 
under the provisions of section 47 of the 
-Code have appealed to this Court and the 
appeal ia Second Appeal No. 302 of 1922. 


The question raised in Civil Revision 
No. 233 of 1923 is a short one and may be 
disposed of at once. The order oi the 
3rd of September. 1919 wa? dated and 
signed by the .Judge. That being so, there 
was no power in my opinion in the Court in 
the exercise of its inhorent jurisdictiou to 
recall that order. Order 20, rule 3 is per¬ 
fectly clear on this point. Tnat. rule runs as 
follows: Tlie judgment shall bo dlland 

signed by the Judge in open Court at the time 
of pron uncing it and, when once signed 
shall not afterwards be altered or added to, 
save as provided by section 102 or on 
review." It has been urged by the learned 
Vakil appearing for the opposite party that 
the Courti has inherent power to do justice 
between the parties, especinlly where there 
has been an abuse of the process of the 
Court. In my opinion there is no Inherent 
power in the Court to do that which is 
prohibited by the Code. Order 20, rule 3 
constitutes a distinct prohibition on the 
part of the Court to recall an order except 
under section 152 or on review. In my 
opinion there was no power In the Court 
to recall the order of the 3rd of Seutem'oer, 
1919. Civil Revision No. 233 of 1923 must 
accordingly be allowed and the ordei'S of 
the courts below must bo set aside. The 
petitioners are entitled bo tboir costs. 
Hearing fee two gold mohurs, 

[ now come to the appeal. In my 
opinion the decsion of the learned Judge is 
erroneous and ought to ha set aside. There 
is DO challenge in this suit noon the order 
of the 3rd of Saptsmber, 1919 and as a 
matter of fact no challenge could possibly 
be thrown on that order. Bhuban Gone had 
undoubtedly attached the decree obiained 
by the plaintiffs as against the defendants. 
They were entitled to proceed under the 
provisions of Order 21, rule 53 of the Code 
and they did proceed under the provisions 
of that order. In my opinion there was 
nothing to prohibit the adjustment between 
them out of Court. It was stated in the 
Executing Court that the matter bad been 
adjusted between them. That.being so 
there was no option in the court but to 
pass the order which it did on tbs 21st of 
June 1919. It was suggested to us by the 
learned Vakil appearing for the appellants 
that there is a distinct prohibition upon 
the judgment debtors adjusting the decree 
out of court and he relied upon Order 21, 
rule 53 clause (6) of the Code. In my 
opinion the argument is unsusuaioable, 
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Rule 03 provides that when a decree- 
holder attaches a decr -='0 obtained by his 
judgoneot-debtor against a third party, the 
attachmoDt shall be made by a notice by 
the Court which passed the decree sought 
to be executed to the holier of the decree 
sought to be attached prohibiting him from 
transferring it or chargiug the same in any 
way. This is the notice upon the holder 
of the decree sought to be attacheo, and 
after receiving the notice, it is imnossible 
for the bolder of the fleoree soug it to be 
attached to transfer or charge the decree in 
any way. In the case before us the holders 
of the decree sought to be attached are the 
plaintitf. Paragraph 6 authorizes the court 
to give notice of bne attachment of the 
decree to the judgment-debtor bound by 
the decree attached and it provides that no 
payment or adju.stment of the attached 
decree made by the judgment-debtor in 
oontraventioD of such order after receipt of 
notics thereof either through the court or 
otherwise shall be recognised bv any court 
80 long as the attachment remains in force. 
The object of paragraph G ie to prevent 
any adjustment of the decree between the 
holder of the decree sought to be attached 
and the judgment-debtor to the prejudice 
of the holder of the decree sought to ho 
executed. Now the bolder of the decree 
sought to be attached in this cage, a.s I 
have mentioned are the plaintiffs and the 
judgment debtors are defendants Nos. 1 to 
8 and clause ^01 of the Order 21, rule 53 
would only prevent an adjustmoiib of the 
decree as between the plaintiffs and defen¬ 
dants Nos. 1 to 8 to the prejudice of Bhu- 
ban Gope who is the holder of the dec'oe 
sought to be executed. That being so 
paragraph 6 does not ass’sb the argument 
of the learned Vakil for the appellants, to 
my opinion the decree obtained by the 
plaintiff as against defendants Nos. 1 to 8 
having been attached by Bbubao Gone and 
that decree having been put into execution 
by Bhuban Gopo there was no option in 
the Rxecuting Court but to pass tbs order 
which it did on the 21sb of June 1919. 

How then does the matter stand? 
Obviously the question no v raised by the 
plaintiffs ceuld not have been agitated in 
a proceeding under the provisions of 
Section 47 of the Code. The plaintiffs’ 
cause of action is that this decree has been 
satisned by reason of fraudulent oons- 
piraoy between defendants Nos. 1 to 8 and 
Bhuban Gope. This obviously is a matter 


which could not have been agitated under 
the provisions of Section 47 of the Code. 
In my opinion, provided the plaintiffs 
establish that there was a conspiracy bet¬ 
ween defendants Nos. 1 to 8 and Bhuban 
Gope, they are entitled to succeed in the 
action. The learned Judge in the court 
below has not expressed any opinion on the 
question of fact raised by the plaintiffs in 
the plaint. Obviously we cannot express 
any opinion on this question because this 
question must in my opinion be decided 
by the learned Judge. 

In my opinion the decision of the 
learned Judge is erroneous and ought to be 
set aside. I allow the appeal, set aside 
the decree passed by the court below and 
remand the case to that court for decision 
according to law. The appellants are 
entitled to the costs of this appeal. The 

costs incurred in the court below will abido 
the result and will be disposed of by the 
learned Judge. 

Ross, J.: —I agree. 

Appeal allowed ; case remanded. 

-9— 
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JU'ADA PRAS.4D, J. 

Thakuy Pr xsad Lai —Petitioner, 

V. 

Snkhlal Snigh —Opposite Party. 

Civ. Revision No. 295 of 1923, decided 
on 13th December, 1923, from an order of 
the Subordinate Judge of Deogbar, dated 
12fch April 1923. 

Ciu. Pro. Code, 0. 9. R. i—Mere'y loriting the 
ivord file OK an applcilion is a dismissal 

nor a re;>c(ton of it. 

Oa the 11th November 1931 the opposite party 
made ao applioatioo under Order 31, rule 100 
affixing talbana (oourt fee) for eecvica of notioe 
upon the opposite Dtrty. That apolioation was 
headed O'der 21, rule 100. Oo the lltb November 
when the applioation was filed the C:)Utt oo the 
margin thereof noted. “With aase on I8tb Novem¬ 
ber 1932”. Oo the ISth November, 1929, the Court 
made the following note.* “Petitioner absent. Put 
up on 30tb November. 1923 ” Oo 20ih Njvember 
1933, it was noted in the margio that “ Patitioaer 
still absent, file.” The opposite party then on the 
11th Deoember 1933 made an application asking for 
the bearing and disposal of his original applioatiop 
made on the lltb November 1933, In bis appH' 
oation the opposite party asked for the restoration 
of his former appHoation. 

Held that there was nothing to be restored, 
much as the first applioatioo was not diepossa of 
in aooordanoe with law. The Court bad not 
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rejectfid or diamisud it, but had simply ordered it 
to be filed on aooount oi the abseoce of the opposite 
party, 

field farther that this hind of order ie Qot 
eaootioDed by the Code aor has it any moaning. 

field also that even if the Court below meant to 
dismiss the applioation by the word '* File ” 
employed by it, it bad ample jurisdiotion to restore 
it under Section 161 of the Civil Pcooedure Code. 
[P. 700. C. 1 ] 

Satya Sunder Bose —for the Petitioner. 
P. C. Pay—for the Opposite Party. 

Jwala Prasad. J.:— This is an applica¬ 
tion against the order of the Subordinate 
Judge, dated the ]2th v-^ipril, 1923, directing 
the restoration of an applioation made by 
the opposite party under Order 21. rule 100, 
of the Civil Procedure Code. 

The learned Vakils on both sides have 
argued the most contentious point, namely, 
as to whether Order 9, rule 4 of the Code 
applies to an application under Order 21, 
rule 100. In the course of their arguments 
they have taken me through all the author¬ 
ities on the subject, which are very 
voluminous, and the contiioting views taken 
by the Judges of the different High Courts. 
Amongst those cases may be mentioned 
the following :— 

(1) Bhubaneshtoar Prasad Svigk v. Ttlak- 
dhari Lal (1). which held that Order 9. 
rule 9 does not apply to an order passed 
under Order 21, rule 90 ; 

(2) Saiya Naniyan Lal v. Govind 
Sahay (2j a decision of a Division Bench 
of this Court to the contrary. 

(3) The recent decision referred to is that 
of Sheona7idan Chowdhury v. Debi Lal 
Chowdhary (3). In that case Mr. Justice 
Das held that Order 9, rule 4 does apply to 
an application under Order 21, rule 100. As 
regards the Special Bench decision referred 
to above he says ; “Though the decision 
"itself is binding on me, I do not think 

that I ought to be compelled to accept 
"that which logically follows from that 
“ decision as equally binding on me, espeoi- 
*ally as I consider that the decision in 
Bhubaneshtvar Prasad Singh v. Tilak- 
“ dharilal (l) needs re examination”. 

I have also been referred to several deci¬ 
sions of the Calcutta High Court, notably 
to that of Sir Lawrence Jenkins in Hari 

(1) (19191 4P.L.J. 136=49 I.C. 617»(1919) P«t. 
76 (F B.) 

(3) (1918) 8 Pat. L J. 260 = 43 I-G. 951=4 Pat. 
L.W. 103. 

(8) (1933) Patoa 939 = 3 Pat. 373 = 4 P.L.T. 93 = 
(1998) Pat. B.O.G. 76=1 Pat. L.B. 134. 
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Charati Ghose v. Manmatha Nath Seii (4) 
which held that Order 9, rule 13 does not 
apply to an application under Order 21, 
rule 100. 

All the decisions have been founded upon 
the pronouncement of bb-^ir Lordships of 
the Judicial Commit'eo in Ihaknr Prashad 
V. Fakirullah o) and upon the construc¬ 
tion of section 141 of the Civil Procedure 
Code. 

Recently I had to consider this i|UPStiou 
in the case of Lachmun Lnl v. Padnrath 
Siniik (6). Mr. Justice Das does not refer 
in bis decision in Sheoyiandan Choicdhuru 

a 

V. Debi Lal Chou dhury (3) to bis earlier 
decision in Jugul Eishorc v. Bachindra 
Mohan (7) wherein ha seems to have taken 
an entirely contrary view. 

To view of the decision given by 
i\[r. Justice Das which to a large extent 
conflicts with the view takon by the Special 
Bench of this Court and to his own view 
in the case referred to above, I would have 
been inclined to refer this case to a larger 
Bench, bub as I was thinking of doing so I 
looked into the record of the ca-e and it 
seemed to me that a reference in this 
particular case would nob bo necessary. 

The Court in the present case does not 
seem to have acted under order 9, rule 4 
as was the basis of the contention of the 
learned Vakil on behalf of the petitioner, 
nor was the application of the opposite 
party ever made under that provision of 
the law. On the llth November, 1922, 
the opposite party made an application 
under Order 21, rule 100, affixing talbaua 
(Court-fee) for service of notice upon the 
opposite party. That application was 
headed Order 21, lule 100, and under 
the law the afplication bad to be enter¬ 
tained and disposed of. On the llth 
November when the application was filed, 
the Court on tbs margin thereof noted 
“With case on 18bh November 1922”. On 
18th November, 1922, the Court made the 
following note : “ Petitioner absent. Put 
up on 20lh November, 1922". On 20th 
November, 1923, it is noted in the margin 
that “ Petitioner still absent. File." 

The opposite party, then on the 14th 
December, 1922, made an application 
asking for the bearing and disposal of his 

(4) (1914, 41 Cfti. 1 = 19 1.0. 683=18 OWN. 343. 

(5) (1896) 17 All. 106 = 33 I.A. 44 = 6 M.L J. 3 = 

6 Sac. 636 (P.G.) 

(6) (1934) Patna 346 = 4 P.L.T. 736. 

(7) (1919) 52 I.O. 416. 
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original application made on the 11th 
November, 1922. No doubt, in his appli¬ 
cation the opposite party has in the end 
asked for 'jbe restoration of his former 
application, bu5 there was nothing to be 
restored, inasmuch as the first application 
was not disposed of in accordance with 
law. The Court had not rejected or dis¬ 
missed it, but had simply ordered it to be 
filed on account of the absence of the 
opposite party. This kind of order is not 
sanctioned by the Code nor has it any 
meanine. The practice of noting the 
word “ File " in judicial matters, such as 
the present one, has been fully discussed 
by me in a case of this Court. 

The opposite party was entitled to have 
his application properly registered and dis¬ 
posed of. The application does not seem 
to have bean registered nor was any order- 
sheet started in oooneobion therewith. All 
orders are written on the margin of the 
application. The method emnloyed by 
the Court below is irregular. Even if the 
Court below meant to dismiss the appli¬ 
cation by the word " File ” employed by 
it, it had ample jurisdiction to restore ib 
under section 151 of che Civil Procedure 
Code. No authority is needed upon the 
point, for the power vested under sec¬ 
tion 151 is wide enough ; vide Ram 
Narain v. Ramdhan Singh *8). 

The application is therefore dismissed 
with costs. Hearing fee two gold mohurs. 

Application dismissed. 

(0) 192A Pit. 974 = 4 P.L.T. 647. 
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Foster and Bucksill, j.t. 

Bishun Chand — (Decree holder)—Peti¬ 
tioner-Appellant. 

v. 

Abhoykumar Chand —(Judgment-debtor) 
—Respondent. 

Appeal from Original Order No. 172 of 
1922, decided oo 9bh August, 1923, 
from an order of Sub-Judge of Shahabad, 
dated 13th May, 1922. 

Limitation Act, Art, 182, Expl. i—AppHej 
to decrees comprising two or more several decrees— 
Decree providing two interdependant sources of 
realisation—Explanation does not apply. 

A mortgage was executed in respect of two pro¬ 
perties D and S : the plaiatifi stated in his plaint 
that B had beec sold for arrears of rereoue and was 
not available for realization of bis mortgage. 8o 


he only sought relief by sale ol D. But in oonse* 
quenoe of some points raised by those interested 
in D the defendant Abboy Kumar, bad received 
Rs. 716'3-6 out of the sale prooeeds of 8. The 
terms of the decree whioh was passed in the suit 
were as-followe ; — 

The defendants will pay the entire deoretal 
money within six months. In case of non pay- 
ment of the same the mortgaged property will be 
sold. No person of the defendants is liable under 
the decree...The plaintifi will get Rs. 715-3*6 from 
Abboy Kumar out of the money of 8.” The first 
applioatioo for the sale of D was made on the 
14th Daoember 1916. and the execution proceeded 
to the 1st December, 1919. The eeoood application 
for exeoatioD in respect of the minor relief granted 
in the mortgage decree namely for realization of 
Rs. 716-3 6 from Abhoy Kumar was filed more 
than three years after the date of the deoree 
though it was in time as reckoned from the let 
application. Held, that the main relief, the reali- 
zttion ol the mortgage dues, being the one govern¬ 
ing note ol the deoree, makes the two sources of 
realization inter-dependent, that the mortgagee 
was entitled to proceed against one of bis seoari- 
ties et time, il he thought it to be suffioient for 
realization, aod that the seoond appl'oatioo was 
not lime barred. 1922 All. 38fi.7<i«, Held further 
that the latter part of expl. A to Art. 182 of the 
Dimitation Aot has no appiioation to the case, and 
it can apoly only to a decree whioh oompriaea two 
or more *' several ’* decrees. [P. 703, Os. 1 and 9.]. 

S» N, Bose —for the Appallaufc. 

L. N. Singh and Raghunandan Prasad — 
for the Respondent. 

Foster, J.:—The appellant holds a mort¬ 
gage decree for Rs. 35,990*10. Part of this 
sum bas been realized by sale of Mauza 
Balbhadrapur Daribafc, and ho is now 
makiog a second application for execution 
for realization of Rs. 715-3-6 from one of 
the judgment-debtors, Abhoy Kumar 
Gband, on the basis of the terms of the 
same decree- The date of the fioai deoree, 
which was passed on appeal in the Privy 
Counnil, was the 23rd November, 1918. 
The first application namely, that for the 
sale of Balbhadrapur Darihat was made 
on the 14th Daoember, 1918, and the exe¬ 
cution proceeded through the stages of sale 
proclamation, sale and delivery of possess- 
ioo*iQ the course of the pfriod 14th, Daoem¬ 
ber, 1918 to the Ist December, 1919. 
The present application for execution in 
respect of the minor relief granted in the 
mortgage deoree, namely for realization of 
Rs. 715-3-6 from Abhoy Kumai, bas been 
found by the Subordinate Judge of Sbaba- 
bad to be barred by limitation. The first 
reason given for this decision by th® 
learned Subordinate Judge is that the pre¬ 
sent application was filed more than three 
years after the date of the decree in the 
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Privy CouDoil ; and that the previous 
applioatioD for exeoutioo, which did not 
include any relief sought against Abhoy 
Kumar, oould not be counted as the start¬ 
ing point of limitation. The second reason 
given by the learned Subordinate Judge is 
one which may be dismissed from further 
consideration. He finds that the present 
application for execution was filed more 
than three years after the previous applica¬ 
tion for execution, but he has overlooked the 
fact that within the three years’ period, in 
the year 1919, the decree-holder applied for 
and obtained in accordance with law 
several steps-in-aid of execution of the 
decree, following upon the same applica¬ 
tion. 

The decree-holder has appealed, and the 
question is whether the first reason given 
by the learned Subordinate Judge is a valid 
reason for bolding that the execution is 
barred. It would appear that the Sub¬ 
ordinate Judge regarded the whole decree 
as in form one but in reality two decrees, 
namely, a mortgage decree against the 
defendants in respect of the mortgaged pro¬ 
perty Darihat and a money decree for 
Bs. 715-3-6 against Abhoy Kumar, aud be 

considered that these two decrees were 
several and independent, though included 
in one document. Presumably it was bis 
opinion that time commenced to run in 
respect of the money decree from the 
date of the decree independently of the 
limitation sooruing against the mortgage 
decree. In other words, the part of 
the decree which be treats as a money 
decree being immediately executable 
would become barred under article 
182 of tbe Indian Limitation Act when 
three years bad passed since the date 
of tbe decree if no intermediate api^li- 
cation for a step-in-aid of execution 
of this part of tbe decree bad been made 
in the interim. 

The terms of tbe decree are as follows :— 

* The defendants will pay tbe entire 
decretal money within six months. In case 
of non paytnent of the sanoe the mortgaged 
property, subject to the lien of Bam Ratan 
Sao under 'be mortgage bond, dated the 
6bh Julv, 3889 will be pold. No person of 
tbe df-fer dar ts is liable under tbe decree 

.The plaintiff will get Rs. 715-3 6 

from Abhoy Kumar out of tbe morev of, 

Darihat.The sum of Rs, 39,907 

^oretal money including interest and future 
interest per month up to tbe date of realiza¬ 


tion and costs of this suit with interest 

thereon at the rate of.per cent from this 

date of realization be paid by tbe defend¬ 
ants to tbe plaintiffs. In case of non-pay¬ 
ment of tbe entire decree money within the 
period of six months the mortgaged 
property will be sold at auction." 

There are oue or two remarks to be made 
about this decree. The mortgaged pro¬ 
perty referred to is admittedly Balbhadra- 
pur Darihat. The Privy Council decision 
is reported in 27C.LJ. 303, where this 
village is described by its touji No. 70G2. 
We are informed and there is no con¬ 
tradiction on tbe other side, tbe facts being 
borne out by tbe Privy Counoil paper book 
put with consent of parties before us—that 
tbe mortgage was in respect of two pro¬ 
perties, which may be described as 
Daribat and Shiupur. In tbe course of 
the plaint tbe plaintiff stated that Sbiupur 
had been sold for arrears of revenue and 
was not available for realization of bis 
mortgage. So be only sought relief by 
sale of Daribat. But in consequence of 
some points riised by those interested in 
Daribat it was found that tbe defendant 
Abhoy Kumar, (who happened to be also 
one of the persons interested in Daribat), 
had received Rs. 715 3-6 out of the sale- 
proceeds of Sbiupur : and so tbe decree 
was passed against him for this amount, 
be having a mortgage over Sbiupur which 
was subsequent in date to that of tbe 
plaintiff. Tbe reference to Daribat in tbe 
decree in this connection is an obvious 
mistake, and for " Daribat " should be read 
” Sbiupur." It is to be noted that tbe 
terms of tbe decree make tbe mortgage- 
money payable by " tbe defendants " to 
the plaintiff. It appears from the records 
to which I have referred that pendente Hie 
Daribat was sold for arrears of revenue, 
and purchased by tbe real owner. Thus it 
came about that the mortgage remained 
enforceable against Daribat. 

The question is whether tbe learned Sub¬ 
ordinate Judge’s opinion as to'the nature 
of the decree against Abhoy Kumar is 
correct, and whether tbe decree-holder is 
hatred by limitation from realization of the 
sum of Rs. 715-3 6 from Abbny Kumar. 

Tbe first point taken by Mr. Bose on 
behalf of the aprellant is that the relief 
granted against Abboy Kumar was contin¬ 
gent, and that be could be proceeded against 
only if and when tbe sale of tbe mortgaged 
property Darihat had failed to satisfy the 
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decree. Tbe gist of tbe argument^ is that 
when a decree is not executable at its date, 
clausa 1 of article 182 is inapplicable and 
“berefore time does not run from the date 
of the decree ; and. if none of the other 
cleusesof article 182 is in thecircumstanoes 
applicable the general article 181 would 
apply—J/aharfl;a Sir Bamcshzoar Singh 
Jiahaditr v. Hoviesioar Singhil), from which 
proposition it would result that time ran 
from tbe date when tbe sale of Daiibat 
failed to meet the decretal dues.^ 

Now the plain and gramncatical mean¬ 
ing of this part of the decree appears to 
me to bo that an immediate liabiUy to pay 
Rs. 715-3-6 is fixed upon Abhoy Kumar. 
There is no reservation, and there appears 
to be no ambiguity. Mr. Bose has urged 
that the relief against Darihat and the 
relief against Abhoy Kumar would overlap 
if the latter was not contingent. But it is 
clear that if Rs. 715-3-6 had been at once 
realized from Abhoy Kumar, the mortgage- 
debt would be pro tanto reduced. This is the 
only reasonable construction of tbe decree 
taken as a whole. Apart from the incon¬ 
gruity of Mr. Bose's interpretation of the 
decree, there are facts which show that it 
is unsustainable. In the first trial of the 
case the nature of Abhoy Kumar’s liability 
was questioned, but not again. At that 
time he urged that his liability should be 
made contingent on non-realization of the 
decretal dues from the Darihat property, but 
his prayer was rejected. The case lasted 
through appeals for the abnormal period 
of eleven years—as noted by their Lord¬ 
ships of the Privy Council—but, so far as 
wo are informed this matter of Abhoy 
Kumar's liability was never again brought 
into discussion. This confirms my con¬ 
clusion that tbe decree-holder in his decree 
obbaiLed a right of immediate execution 
against Abhoy Kumar. 

It would be as well to consider at this 
point whether the latter part of explana¬ 
tion 1 of article 182 of the Limitation Act 
has any application to the present con¬ 
troversy. In my opinion it has not. Abhoy 
Kumar's liability, on the terms of the 
decree, is nob several: for if he could not 
pay, the property Darihat would not be 
relieved bo the extent of the burden of bis 


II) a921) 48 I.A. 17 = 1 Pafc.L.T. 731 = 19 A.L.J. 26 
= 40M.L.J. 1=1921 U.W.N.2l = 93C.L.J. 
109 = 59 I.C. 6%==96 O.W.N. 337 = 6 P.L.J. 
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apportioned dues. According to the terms 
of the decree, as I understand it, had the 
total mortgage dues been realised by the 
sale of Darihat a deduction of Rs. 715-3-6 
on the ground that that was Abhoy 
Kumar’s share would nob have been a 


necessary consequence. 

I anticipate at this point the conclusions 
at which I shall arrive in considering Mr. 
Bose’s next argumenb, and hold that, so far 
as the sum of Rs. 715-3-6 was concerned 
the owners of Darihat (to the extent of 
that property) and Abhoy Kumar were 
jointly judgment debtors; in other words 
tbe decree-holder could at bis option realise 
from one or the other, and realizations from 
one pro tanto would reduce the liability 
of the other. 

So I proceed at once to Mr. Boses 
second argument. His argument put 
brieily is that here we have a mortgage 
decree, showing the morbagaga dues and 
the sources opened by the decree for their 
realization. The original securities or 
sources of realization were mauzas Darihat 
and Sbiupur. The property mauza 
Shiupur was lost by sale under Act XI 
of 1859. (The Bengal Revenue Sale Aob), 
bub the surplus sale-proceeds V70re avail¬ 
able under precept of the Civil Court to 
creditors under the provisions of section 31 
of the Act. Such substitution of tbe secu¬ 
rity for a mortgage is met with in oases 
of partition, exchange and sale ; an instanoa 
apposite to the circumstances of this case 
is to be found in Gosto Behary v. Shib 
Nath Dili (2). The surplus sale-proceeds 
of Rs. 715-3-6 book the place of the mort¬ 
gaged property Shiupur and by equitable 
conversion became available as security. 

Now if this construction of the decree is 


correct the mortgagee was given as decree- 
holder the right to realize the mortgage 
dues from certain properties affected by 
tbe mortgage lien. From the first there 
was Darihat available as a sourse of reali¬ 
zation , bub the other security, Shiupur, 
bad been greatly impaired, and in its place 
stood Rs. 715-3-6 in the bands of the 
Collector, subsequently in the hands of 
Abhoy Kumar. Against the latter proper* 
ty the remedy was immediately executable, 
but against Darihat execution was delayeo 
by the six months' period of grace. I 
not admit that there is any importance m 
this distinction, which only affects thfl 


(2) (1893) 20 Cl). 341. 
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method of realizition : I have only men¬ 
tioned it because of the arguments of the 
learned Vakil for the ro'pondents which 
lay stress on the fact that the decree 
involves two separate remedies, one as upon 
a mortgage decree and ti> i other as upon a 
money decree. It appe >^r3 to me that the 
main relief, the realizacion of the mort¬ 
gage dues, being the one governing note 
of the decree, makes the two sources 
of realization inter-dependent. This is 
the reason why a mortgagee is entitled to 
proceed against one of his securities at 
a lime, if he thinks it to be sutiioient for 
realization. It is unnecessary to quote 
authorities to support this, when the 
terms of Order 34, rule o (2) of the Code 
clearly show the procedure recognized 
by law. 

The unity of the decree therefore consists 
in the fact that the sum of " mortgage 
money ” and the sources of realizition are 
indicated ; these sources are inter-dependent 
because both arise out of tbe mortgage and 
because the mortgagee decree-holder has 
tbe option to follow one or the other in 
execution. Mr. Bose at tbe last moment 
discovered a case which I consider supports 
bis case to a very considerable extent. 
Sam Brick Sai v. Deoo Tiwari (3). There, 
as here, a unit of mortgage money was 
declared due. and the sources of realizatioo 
were partly as in a mortgage decree, and 
partly as in a simple money decree. Tbe 
deoree-bolder first executed tbe decree so 
far as it was a decree for sale, and later 
applied for execution of tbe simple money 
decree; tbe Court held that this " was 
really one decree for the whole of tbe 
mortgage money ”, a phrase which appears 
to me to sum up the whole case, so far as 
the question of limitation is concerned. 
Another reason why this judgment of 
the Allahabad Court is apposite is that 
Mr. Kaghunanda Prasad ou behalf of 
the respondents bad adopted exactly the 
same arguments here as were discussed 
and refuted in that judgment. In fact 
Mr. Bagbunandan Prosad has quoted 
the same decision which there was 
dietingnisbed and which appears to me to 
be equally distinguishable in this case. He 
also quoted J. P. Wise v. Sai Narain 
Chakraverty (4). Such oases as these 
appear to me to propound a rule exactly in 


(8) 1923 All. 388-41 All. 166. 

(4) 10 B.L R. 968=19 W.R. 30 (P.B,). 


agreement with tbe rule to be found in tbe 
second part of explanation 1 of article 
182, which as I have already remarked 
can apply only to a decree which com- 
prises two or more several ' decrees. 

Id my opinion the appeal should he 
allowed. The judgment and decree appeal¬ 
ed against should be sot aside, and the 
objection of the judgment-debtor respond¬ 
ent should be dismissed. Costs of both 
Courts bo tbe decree-holder appellant. 

Bucknill, J.: —I agree. 

Afipjal alloicc't. 

* 1924 Patna 703, 

Adami, .i. 

Dhanraj Bhagat and Gaji Bhagat — 

Petitioners. 

V. 

Bharat Narain Singh and another — 
Opposite Parties. 

Cr. Bev. No. 191 of 1924, decided on 
14iib May, 1924. from an order of the 
Sub-Divisional Officer of Hajipur, dated 
Ist! Djcembar, 1923. 

Crim, Pro. Code^ S.lH^Order parted at the 
tnslan«e of a third party intervening in proceedings 
under S, liS between petitioner and one B, 15 
wrong in absence of information as to breach of 
peace. 

Where the opposite party were not parties to the 
proceedings under S. 115 started between the 
petitioners and one H nor had any report been 
received from tbe police as to their possession of 
tbe two plots or as to a likelihood of a breach of 
the peace aod the opposite party bad merely said 
that their possession was being interfered with. 

Held, that an order passed by tbe Magistrate 
under 8. 144 was wrong, especially when he passed 
tbe order without issuing any preliminary notice 
to the petitioners and without bearing them on the 
point ; it was open to him either to direct: that tbe 
opposite party should be made parties to tbe pro¬ 
ceedings then pending under 8. 145 or a notice 
should have baen issued on the petitioners to show 
cause. [P 104, C. 1 } 

G. P. Das —for the Patibioners, 

Manohar Lai —for the Opposite Party. 

Judgment:— This application is 
directed against an order passed by the 
Sub-Divisional Officer of Hajipur, under 
aec'iioQ 144, Grim. Pro. Code, forbidding 
the petitioners to interfere with tbe opposite 
party in regard to plots 1024 and 1025. 

It appears that proceedings had baen 
drawn up under section 144 between the 
present petitioners and one Harihar Bhagat 
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and others regarding a plot of about 24 
bighas of raiyati land which had newly 
formed on a diara. These prooaedinga 
under section 144 were converted into 
proceedings under section 145, and the 
parties gave the Court to understand that 
all they wanted was a demarcation of the 
plots they respectively claimed. The 

opposite party in those proceedings stated 
that they did not claim the 24 bighas 
which was the subject of the proceedings. 
Accordingly an amin was directed 

to go and demarcate the diara 
lands and he eventually submitted a report 
which was not agreed to by one of the par¬ 
ties. However that may be, at that stage 
a petition was pub in by the opposite party 
to the present case to the effect that they 
were recorded in the settlement as kashtkar 
of plots 1024 and 1025 and they complained 
that the present petitioners were interfering 
with their possession. H iving received this 
petition the Sub-Divisional Officer, after 
consulting the reoord-of-rigbts, and finding 
that in 1892 the grand-father of the present 
opposite party was recorded in respect of 
plots 1024 and 1025, issued an order on the 
petitioners under section 144 directing them 
not to interfere with the possession of the 
opposite party in regard to those plots.^ It 
is this order which is now complained 
against. 

The order under section 144 had already 
lapsed when the application was made to 
this Court, but in my opinion, in spite of 
its having lapsed, the case is one, I think, 
which ought to be taken into considera¬ 
tion bv the Court. The opposite party 
were not parties to the proceedings under 
section 145, nor had any report been 
received from the police as to their posses¬ 
sion of the two plots or as to a likelihood 
of a breach of the peace. The opposite 
party merely said thab their pos'^essfion 
was being interferei with. Without 
issuing any preliminary notice to the 
present petitioners and without hearing 
them the learned Suh D visional Officer 
passed the final or ler under section 144. 
Id my min I his proo-^dure was totally 
wrong. It was open to him either to 
direct that the opposite party should be 
made p .rtifs to the nrooeedings then pend- 
iog under seo'.ioo 145 or a notice should 
have be^n issus-d on the pelirioners to 
show cause. Tne order under section 144 
basnowlap-en and such damage totbe peti¬ 
tioners as was caused is now passed except 


that the faot that the opposite party hava 
been in possession under the order under 
section 144 may be to the petitioners pre-. 
judioe in further litigation. All I can do le 
to set aside the order passed under 
section 144 and the order is accordingly 
set aside. 

Order set aside,. 

1924 Patna 704. 
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Basdeo Singh and others —Petitioners 

V. 

King-Emperor, 

Cr. Rev. No. 240 of 1924, decided o» 
20lih May. 1924, from an order of the- 
District Magistrate of Gaya, dated iStb- 
February, 1924. 

(a) Penal Code, S. 147~-lnUntion to use /orce. 

Petaooa goiog in a Urge body to out 
without any right to do so intending to carry 
their object by force are guilty. fP. 706, 0, I.l 

(b) Penal Code, S. 430—Bona flde claim. 

Aoouaed koowingly d-miniahing supply of waist 
without a 6 ona hie claim ;ara guilty. [P. 708» 

0 . 1 ] 

Q. G. Pal—for the Petitioners. 

Government Advocate —-for the Grown. 

Judgment:—The petitioners have 
been convicted under sections 147 and 43G 
and have been fined Rs. 20 each under the 
former and Rs. 15 each under the latter. 

It appears that the river Morhar divides 
into two braoobes at a place called 
Paibighft, the western branch retaining the 
name Morhar and the eastern being called 
Dirdha. About eighteen miles north from 
Paibigha the 9 annas Tikari Estate has a 
village called Kalpa Mahal, whose only 
source of irrigation is the western braoob 
of the Morhar river, but sufficient water 
for the purpose can only bo induced to 
flaw down this branch if a dam is construe* 
ted at Paibigha across the Dardha so as te 
bring all the water of the Morhar rivet 
down this west»»rn branch. Aooordingly 
the nine annas T kiri Estate coontruoted 
a dam at consioerable expense. Between 
Kilpa and Paibigha there are other villagea 
which do not hetong to the Tikari B^tate 
which are entitled to irrigate their field® 
from the river and one of them is Ponhada- 

The villages along the stream in 
construct dams across the river and 
their fields by pyoes, and when all tn 
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intermediate villages have got euffioient 
water, l^alpa takes the amount necessary 
for its fields and then the Paibigha bandh is 
removed. 

The evidence in this ease shows that 
there is no definite arrangement or custom 
of parabandi regarding the period for which 
each village may take the water, though 
the defence alleges that a period of 
36 hours is recognised. This is nob proved. 

From the Settlement OflSoer’s decision it 
is clear that the villages have the ordinary 
rights of riparian owner, namely of taking 
so much water as is necessary for full 
irrigation provided they do not deprive 
villages lower down of the supply they 
need. When the water in the river is low 
and scarce, each village has to regulate the 
amount of water taken having regard to 
that aoaroity, otherwise it will deprive the 
lower villages of their rights. 

The Morhar river and the IVXorhar 
branch are natural water channels and the 
fact that the nine-annas Tikari Estate baa 
met the expense of erecting the bandh at 
Paibigha in order to ensure a supply of 
water to Kalpa gives no superior right bo 
Kalpa in the matter of the amount of 
wabef the village is entitled to. Its rights 
are subject to the rights of villages further 
up. 

The facts found by the lower Courts in 
this case are that on the 30fch of Septem¬ 
ber, the Funbada villagers, having con¬ 
structed a dam across the river, began to 
take water to their fields through pynes. 
That evening some of the petitioners, who 
are residents of Kalpa came to the Pun- 
hada dam and told the Punhada people to 
out the baodh so that the water might 
oome to Kalpa ; the Punhada people 
refused and there was probably abuse and 
threats, which caused the Obaukidar to go 
to the Police Station and give information 
that there was likely to be trouble. Early 
next morning a Sub-Inspector came with 
oonstables to the bandh, and, after inquiry, 
left the oonstables there to prevent any 
breach of the peace. On the evening of 
October l(?t, the petitioners with a large 
mob came armed with lathis, spades and 
crowbars, to the bandh and demanded 
that it should be out. The Punhada 
people were oolleoted there but not id 
sufficient numbere to repel the Kalpa men. 
The oonstables ordered the mob to go away 
and not to touch the bandh, bat the 
petitioners, paying no heed out the bandh 
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and let the water through and then 
departed. 

On these facts the petitioners have been 
convicted and sentenced as mentioned 
above, the common object of the unlawful 
assembly charged being to deprive by 
mean.s of force the tenants of village 
Punhada and Nangarh of the right to use 
the water of the Morhar for irrigation. 

It is contended now that in coming with 
a large force in order to prevent the 
Punhada people frcm taking more tlian 
their share of this water and to ensure the 
supply to themselves to which they wore 
entitled, the petitioners were committing 
no offence. It is argued that as the nine 
annas Tikari Estate erected the Paibigha 
baodh, the intermediate villages were not 
entitled to deprive Kalpa of its full supply 
of water. Further that as water was 
scarce at the time the Punhada people 
were not entitled to take water for 36 hours, 
but bad taken as much as they were 
entitled to when the petitioners cut the 
bandh. 

These contentions cannot be supported ; 
as I have pointed out the erection of the 
Paibigha bandh gave Kalpa no superior 
rights over the intermediate villages : and 
it has been found that the defence allega¬ 
tion that where there is a full supply of 
water in the river, there is a parabandi of 
36 hours, has not been proved. In faot it 
is found that there bad been no special 
arrangement made between the villages in 
1923. It has not been sbown that tbo 
Punhada villagers had taken more than 
the maximum of water they were entitled 
to even in time of scarcity, nor has it been 
shown that if the bandh bad not been out 
when it was, the Kalpa villagers would not 
have got their due share. Until these two 
points were proved the petitioners could 
not olaim to be maintaining a right to out 
the bandh. 

On the other band it is shown and 
found that the Punhada people were at the 
time of the interfereooe by the petitioners 
exercising a right, and it is not shown that 
they exceeded it. 

It is oontended that the mere faot that 
the petitioners came with a large number 
of others to cut the bandh, which toey 
thought they were entitled to do, could not 
convert the assembly into an unlawful 
one. It has to be remembered, however, 
that they bad asked the Punhada people 
to out the bandh the day before and when 
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refused had gone away with threats ; it is 
quite olear that it was their intention to 
carry out their objeot by force. They paid 
no heed to the remonsbrancea of the con¬ 
stables, iud it was due to the fact that the 
Punhada people retired before show of 
greater force that no actual fight occurred. 

In my opinion the finding on the facts 
that the assembly was an unlawful one 
was altogether correct, and the conviction 
under section 147 was justified. The 
aentence is lenient because no bodily 
voilenoe was used. 

With regard bo the conviction under seo- 
tion430. Mr. G^ur Chandra Pal has referred 
to the case of Bam Krishna Chetti v. Pala- 
ntyandt Kadambhar 11). but I cannot see 
how that decision can help the^peititionera. 

It was there laid down that under eeo- 
“tioD 430 of the Penal Cade the physical 
“requisites of the act are the doing of an act 
“which causes, or to the doer’s knowledge 
“is likely to cause, a diminution of supply. 
“He also fulfils the mental requisites when 
“he does this wiih intent to cause wrongful 
“loss, and the intention is properly held to 
“be such when he takas ib without any sort 
“of right, and it matters not that he claims 
“to set up such a right, if the facts are so 
“clear that the claim is manifestly only an 
“additional wrong. It is for judicial tact to 
“distinguish where the case is sufficiently 
“doubtful to prevent the inference of a wrong 

1 intent.” In the present case there is no 
doubt that the petitioners knew that by 
their act they were causing a diminution of 
the water supply of Punhada 7iUage; they 
have not substantiated a right to take the 
I water on October let, nor shown that the 
1 Punhada people had no right; they cannot 
I contend that they had a bona fide claim to 
I take the water then. 

1 uphold the ooDviotiona and sentences 
under section 430. 

The result is the application is rejeuted. 

Revision dismissed. 


(L) (1876 78) 1 Mad. 263 (F.B.). 
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Dawson Miller, c.j. and Mullick, j. 
Bhikari Behara — Defendant- Appellant. 

V. 

Srimati Sitamoni Deui'-Respondentin 13. 
Srimati Ram Bhazoani Devi-Eeapond- 
enb in 14. 


Letters Patent Appeals Nos. 13 and 14 
of 1923, decided on 6bh November, 1923. 

Hindu Law-Widow—Alienee benamidat can’t 
sue lor declaration of liile on widow's death. 

An alienation by a Hindu widow is not void but 
merely voidable. Transferees of widow who ate 
benamindars lot her have no title whatever after 
the death of the widow whom alone they ropreBent- 
ed, to eua for declaration of title. Where a plaint¬ 
iff is seeking a deolaration from the Court the 
Court ought to be satisfied that the plaintiff has 
an interest in the property in respeot of whiob 
the deolaration is claimed which ie a valid and 
BUlsiating interest. [P- 707, 0. 2.] 

S. M, Mullick and N. N. Sen—for the 
Appellant. 

H. C. Bhadri and C. S, Bannerji—for the 
Respondents. 

Dawson Miller, C.J,:—The suits out 
of which these two appeals arise were insti¬ 
tuted by two ladies Sitamoni Devi and Ram 
Bhavani Davi against the defendant who is 
the appellant before us claiming a deolara¬ 
tion of their title to a 1 anna 7 gandas share 
in the zemindari Patna Bhagabanpur Samil 
Mouzi Syamsundarpur and for confirma¬ 
tion of their possession or, in the alter¬ 
native, for the ejectment of the defendant 
if be^should be found to be in possession. 

It appears that the property whiob is in 
diijpute and which constitutes a 1 anna 
7 gandas share of the Zemindari originally 
belonged to one Birai Bebera and after his 
death bis widow Cbemai Devi remained in 
possession as a Hindu widow. On the Ist 
August, 1918, Cbemai Davi by twokabalae 
of that date purported to transfer the 
property in equal shares to the two 
plaintiffs in the present suits. At that 
time the defendant Bhikari Bebera was 
apparently living with Ohemal Davi as her 
eon and was treated in that capacity. He 
is found by the decision of the District 
Judge on appeal to have been in possession 
of the property at all-events during Cbemai 
Devi’s life and looking after it presumably 
on her account. After the date of the 0 X 0 ' 
outioD of the kabalas in August, 1918 it is 
found as a fact that ‘the defendant still re¬ 
mained in possession of the property. It is 
further found as a fact that at no timB 
since that date up to the date of the prs' 
sent suits in 1920 did the plaintiffs 
obtain possession of the property, and 
although there is no direct finding that the 
defendant was in possession after the death 
of Cbemai Devi I think it must be pre¬ 
sumed upon those findings that be m f*® 
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wa 0 the person who was in possession up bo 
the date of bhe suits. When the plaintiffs 
endeavoured to obtain mutation of names 
in the Lind Registration Department 
after the bransaobion of 1918 their claim 
was opposed by the defendant who alleged 
that he was the adopted son cf Chemai 
Devi and her late husband Birai Behera. 
The application for registration was accord¬ 
ingly dismissed and the present suits 
were shortly afterwards instituted as I 
have said in June, 1920. 

The Munsif before whom the case came 
for trial was of ooinion that the transfer 
made by Ohemai Dsvi was a genuine trans¬ 
fer and conferred title upon the plaintiffs. 
Ha was further of opinion that the defend¬ 
ant bad not made out bis case that 
be was the adopted son of Chemai and 
her late husband and be accordingly entered 
ludgmect for the plaintiffs and granted 
them the declaration which they claimed. 

The case went on appeal to the District 
Judge who after reviewing the evidence ac 
considerable length came to the conclusion 
for reasons which it is not necessary 
to enter into as his conclusions are 
'binding upon this Court that the trans- 
action of 1918 upon which the title of the 
plaintiffs is based was a purely benami 
transaction and that the property was 
transferred into the names of the plaintiffs 
In order to protect the interests of Gbemai 
Devi against one of the co-sharers who was 
an inffuential man and endeavouring to 
obtain the property from her possession. 
Ha arrived at the conclusion therefore that 
no interest ever passed to the plaintiffs by 
reason of that transaction esoept in so far 
as they became benamidars for Chemai 
Devi. He further found as a fact that the 
evidence of the plaintiffs as to their posses- 
eiOD was quite inoonolusive and unsatis¬ 
factory and that there was sufficient evi¬ 
dence for the defendant to show that the 
property had remained in possession of 
Gbemai, Oa these findings the learned 
District Judge overrnled the decision of the 
Munsif and refused to grant the declaration 
asked for. In my opinion he was perfectly 
right in so doing. It musb be remembered 
that this was a suit asking for a declaration, 
and the very ground upon which the claim 
to a declaration was based was that the 
plaintiffs had acquired on their own behalf 
a title in the property from the late holder 
and that they had been in possession as 
owners ever since bat that a cloud had 


been oast upon their title by the refusal of 
the Land Registration Daparlment to enter 
their names in place of the late holder. If 
the plaiotiffa should fail to satisfy the Court 
either that they had any valid title to the 
property or that they wore in possession 
then it seems to mo quite clear that no 
Courtoughtin such circumstances to grant 
a declaration such as that prayed. 

The plaintiffs, however, were not satis¬ 
fied with the decision of the learned District 
Judge and came on second appeal to 
this Court. The case was heard before 
Mr. Justice Ross who. with great respect 
to the learned Judge, took a view of the 
law which, in my opinion cannot be 
supported. Ha was bound by the findings 
of the lower Court that the conveyances 
or the alleged conveyances in favour of the 
plaintiffs were without consideration and 
mere beJiami transaction? but be was much 
impressed by the fact that the defendant 
had failed at the trial to make out that he 
was in fact the adopted son of Chemai 
Devi. He considered accordingly that the 
defendant had really no locus standi and was 
not therefore entitled to question the nature 
of the transaction upon which the plaint¬ 
iffs title was based. But in arriving at 
that conclusion the learned Judge seems to 
have assumed that chore was in fact an 
alienation by the widow which was valid 
until it could be set aside. It is quite true 
that an alienation by a Hindu widow is 
not void but merely voidable bub, with 
great respect to the learned Judge, be 
seems to have lost sight of the fact that 
the transaction in the present case was 
nob an alienation which transferred the 
property to the alienees but was merely a 
benimi transaction whereby the property 
was placed in the names of the alienees not 
on their own behalf bub on behalf of the 
widow who has since died and this fact 
having been proved at the trial I think that 
the learned Judge was bound to take notice 
of it with the result that be ought to have 
held upon the facts proved that the plaint¬ 
iffs bad no title whatever after the 
death of Chemai Devi whom alone they 
represented to sue for declaration of title. 

It may be that in certain oases a defendant 
has DO locus standi to call in question the 
transaction alleged by a plaintiff but where 
a plaintiff is seeking a declaration from the 
Court, it seems to me that the Court ought 
to be satisfied that the plaintiff has an 
interest in the property in respect of which 
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1 the declaration is claimed which is a 
I valid and subsisting interest. In the 
present cases the plaintiffs have entirely 
failed to prove any such interest and even 
if the point had not been taken hy the 
defendant or even if the defendant had not 
been entitled to take such a point the 
evidence is now before the Court and the 
Court was entitled to demand evidence in 
support of the plaintiffs’ case. That case 
having failed it seems to me that the Court 
cannot in the circumstances, and upon the 
facts proved grant the declaration prayed. 
In my opinion these appeals must be allow¬ 
ed. the decision of Mr. Justice Ross will be 
set aside and the decree of the learned 
District Judge will be restored. The 
appellant is entitled to his costs here and 
in all the lower Courts. 

Mullick, J. I agree. 

Appeals allowed. 

* 1924 Patna 708. 

Bucknill, j. 

p. B. Meicaf/c—Petitioner. 

V. 

J. Watson —Opposite Party. 

Mis. Criminal Case No. 17 of 1923, dated 
2nd May, 1923. 

(a) Cfim. Pro. Cod«. S. 179 •Cheating—Place 
0 / trial. 

Where the oruoial letter by which vot the ficet 
time the oompUinant was clearly led to realise 
that there had been an intention to cheat on the 
part of the accused waa received by him at Buxar. 
Held, that there was jurisdiction to try the aconsod 
at Bazar. [P, 708, 0. 3.] 

(b) Crim. Pro. Cods S. 526-Convenience of 
parties—Convenience of accused to be given prefer- 
ence. 

Where the sooueed carried on business at Gaya 
and the oompUinaot at Buxar, and the oSenoe was 
triable at both places, held that for the oonveoience 
of the accused the trial should be held at Gaya. 
[P. 709, 0. 1.] 

S. P. Varma —for the Petitioner. 

None —for the Opposite Party. 

Bucknill, J.:—This is a misoellaneous 
criminal application relative to the venue 
of the hearing of a charge which has been 
made against the applicant of an offence 
against the provisions of section 417 of 
the Indian Penal Code. The applicant’s 
petition sets out three grounds upon which 
be asks that his trial should not take place 
at Buxar, where it had been instituted 
before the Sub-Divisional Officer, bub at 
G lya. 


Tho only point which has now been 
placed before me for serious consideration 
is as to whether the trial ought to takn 
place at Gaya and not at Buxar. It wa& 
suggested, in the first place, that no offence- 
had been committed and that the proceed¬ 
ings instituted by the Sub-Divisional Officer 
at Buxar should be quashed. I have 
pointed out, however, that I cannot, at 
this stage of the proceedings, form any con¬ 
fident view as to whether or not any offence 
bad been committsd. This part of the 
application was, therefore, not pressed. 

It was then argued by the learned 
Counsel who appeared for the applicant 
that under the circumstances of this case 
there was no jurisdiction in the Court of 
the Sub-Divisional Officer at Buxar to try 
this case. I do not think it is necessary 
to enter in any great detail into the facts of 
the case. It is sufficient to say that the- 
oomplainant charges the accused with 
having cheated him over a cheque. Tbi& 
cheque was said to have been given by tb& 
accused to the complainant in part pay¬ 
ment for a business which the accused 
purchased for a considerable sum of 
money from the complainant and another 
gentUruan. The cheque on presentation 
was not paid by bbe Bank, and, as 
a result of certain oorrespondenoe) 
which passed between the oomplainaob 
and the accused, this charge has bean 
framed. It is pointed out by the learn¬ 
ed Vakil who appears for the oom^ 
plainant that the crucial letter by which 
for the first time the complainant waa 
clearly led to realise that there had been 
an intention to cheat on the part of the , 
accused was received by him at Buxar; and 
I think that on the authority of Begina v. 
Rogers (1) it is quite clear that there was 
jurisdiotioD in this case to try the 
accused at Buxar. However, apart from 
that question, I think that it is necessary 
for me to give the matter other consider¬ 
ations. Tuere is ample power vested in 
this Oourt to direct that a trial shoulo 
take place in one or another district. In 
this particular case it seems to me that 
was certainly oi>en for the prosecution ^ 
have been initiated either in Gaya or in 
Buxar, or. I am inclined to thinki 
Calcutta aUo. 

The complainant has a business at ► 


(1) 11870) 3 Q. B. D. 98- 
L T. 473-36 W.R. 61 
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bafe f.he aoouaed carries on his business, 
^hioh is that, I gather, of a rice mill, at 
'Gaya. Iq his applioabioQ the applioaofc 
says that it would suit the convenience of 
most persons concerned if the trial should 
take place at Gaya. Now, so far as this 
trial is concerned, I have no great detail 
as to the class or number of witnesses 
whom it will be necessary to call. It is 
pointed out that it matters very little really 
whether the Bank witness or witnesses 
who may have to come Jrom Oaloutta have 
to travel bo Buxar or to Gaya ; and it 
appears to me that the principal question 
here is as to whether it is right and proper 
that this applicant (the accused) should 
have to go over to Buxar in order to stand 
his trial, possibly having to go there on 
more than one occasion, or whether the 
prosecutor who is putting the law into 
motion should go to Gaya where the 
accused person resides. I think that on 
the whole it is right and proper that the 
latter course should be adopted. I think 
that it is only fair that this accused 
person should stand his trial at the place 
where he resides and at the place where 
certainly the prosecution could have been 
initiated. The case, therefore, will be 
transferrei from the Sub-Divisional Officer 
of Buxar to the District Magistrate of 
Gaya for disposal. 

Application allowed. 


* 1924 Patna 709. 

Dawson Miller, c.j. and Mdllick, j. 

Akal Ahir and others —Plaintilfs- 
Appellants 

V. 

Baijnath Das and others —Defendanbs- 
Bespondents. 

L.P.A. No, 31 of 1923, decided on 
12th November, 1923, against the decree 
of the High Court. 

peaceful posseesion without 
■UUe M su^aent for ejecting trespasser who dis¬ 
possessed plaintiff, 

* 1 *?* “ Pfl'son ia »o poeaeBsion of land even without 
title thereto be oanoot be euaoesafully turned out 
by another peteon who also had no title and il auoh 
a thing ahoold happen the parson fleet in poseession 
le entitled to be put again in poaseBeion even if be 
Bhould fail to prove that be bad a title to the land, 
;IP, 710, 0. 3.J 

A. K. Bat—for the Appellants, 

Bat T. N, 8ahai~(or the Respondents, 


iMullick, J. :—in |,big case the question 
IS whether the plaintiffs have proved their 
occupancy right to the land in suit and 
whether they are entitled to recover pos¬ 
session from the contesting defendants 3 
to 18._ The plaintiffs’ case is that by a 
partition with one Khirodbar with whom 
they wore co-sharers in the holding bo 
which the land belongs, the land fell to 
their share some years before the suit and 
that they wore in peaceful possession till 
the 296h July, 1918, when the defendants 3 
to 18 dispossessed them. That disposses¬ 
sion is alleged to have followed an order 
made under section 144 of the Criminal 
Procedure Code on the 29th July, 1918. 
The parties in that proceeding were the 
defendants 3 to 18 on she one hand and the 
defendants 1 and 2 on the other and the 
allegations of defendants 3 to 18 were that 
the land in suit was a part of their occu¬ 
pancy holding, that it was mortgaged to 
Khirodbar the father of defendants 1 and 2, 
that they had brougab a redemption suit 
against the defendants 1 and 2 and that in 
execution of a decree obtained therein bad 
taken possession by order of the Court, It 
was further alleged that the defendants 1 
and 2 having resisted their possession after 
delivery of possession by the Court it was 
necessary to have recourse to the criminal 
Court in order thai an order prohibiting 
the defendants I and 2 from interfering 
with their possession might be passed. 

The plaintiffs were nob parties bo the 
redemption proceedings and are obviously 
not bound by the result and in the present 
suit they ask for a declaration of their 
title on the ground that they had obtained 
title by virtue of a deed of gift from Khiro- 
dhar and that the decree in the redemption 
suit was not binding upon them. In 
addition to these declarations they seek for 
recovery of possession. 

^ The Munsif found that although the 
gift alleged to have been made by Khiro- 
dhar bad not been made by a registered 
document the plaintiffs were in fact in 
possession up to the time of the suit and 
that the case put forward by the defendants 
as to their title was entirely false. He found 
that the plaintiffs bad, as alleged, been 
dispossessed on the 29th July, 1918, and be 
gave them a decree for recovery of posses¬ 
sion. 

In appeal the Subordinate Judge has set 
aside that decree. He finds that the 
defendants being admittedly In possession 
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the burden vcas upon the plaintiffs to prove 
that that they had title to the land, that it 
was not sufficient to prove that they were 
dispossessed on the29tb July, 1918, and that 
as they had failed to prove that they had 
obtained any valid title from Kbirodbar 
^he suit should be dismissed. 

\ second appeal was preferred to this 
t'jurt and was heard by a learned Judge 
of this Court who agreed with the Subor¬ 
dinate Judge and dismissed the appeal. 

The present appeal before us is made 
under the Letters Patent against the decree 
of the learned Judge of this Court. 

It is quite clear that although the plaint¬ 
iffs have failed to prove that they derived 
title from Kbirodbar by virtue of a deed 
of gift they are entitled to recovtr pos¬ 
session as against the defendants unless the 
defendants can show that they bad a better 
title than the plaintiffs. In this connection 
it is necessary to observe that in or about 
1911 there was a reoord-of-righte made of 
the land in suit and that the plaintiffs 
were recorded as tenants in possession. 
There is also evidence which apparently 
has been believed by the Munsif that the 
plaintiffs have been paying rent to the 
superior landlord. Therefore although it 
is open to the Subordinate Judge in appeal 
to say that whatever presumption as to 
title may have been created by the record- 
of-rights it has been rebutted by the plaint¬ 
iffs’ failure to prove the ti^le derived from 
Kbirodbar, still the question whether the 
plaintiffs are entitled to recover possession 
on the strengh of their previous peaceful 
possession has yet to he determined. From 
this point of view the learned Subordinate 
Judge has failed to approach the case. It 
is not sufficient to say that the plaintiffs 
have failed to prove their title. It is 
necessary to enqoire whether the defend¬ 
ants have made an affirmative case that 
they had a good title to the land or at least 
a better title than the plaintiffs when 
they dispossessed them. The defendants’ 
case is that the land is theirs and 
that Kbirodbar was the mortgagee. It 
is not sufficient for them to show that 
they were successful in the redemption 
suit against the defendants 1 and 2. They 
must prove their title as mortgagors and 
their right to remain in possession upon 
the strength of that title as against the 
plaintiffs also and the learned Subordinate 
Judge in appeal should have come to 
A clear decision upon this point. The 


Munsif came to a deoision against the 
defendants and the learned Subordinata 
Judge must either affirm that finding oi? 
set it aside. An attempt was made by tha 
learned Vakil for the appellants to raise a 
case of adverse possession but it is quita 
clear that no such case was made in the 
pleadings and the learned Judge of tbia 
Court was right in declining to go into that 
point. A further attempt was made ta 
found a title upon the fact that the land* 
lord bad received rent from the plaintiffa 
for some years previous to the suit but 
mere receipt of rent would not be sufficient 
and therefore the question really at issue 
in this case is whether the defendanta 
have proved that Kbirodbar was their 
mortgagee and that they have redeemed 
the land. The case must therefore be 
remanded to the Subordinate Judge for a 
clear finding upon this point. If be fioda 
that the defendants 3 to 18 were the 
owners of the occupancy holding and that 
Kbirodbar was their mortgagee, then they 
will succeed, for the plaintiffs have failed to 
prove any title derived from Kbirodbar. 
If the defendants fail in this then 
the plaintiffs will succeed. It has 
been found as a fact that the plaint¬ 
iffs were in peaceful possession at the 
time of the suit and that finding can¬ 
not be assailed in second appeal. The- 
result is that the case will be remanded to 
the Subordinate Judge for a finding on the 
question as to the title of the defendants 
which should be returned to this Court as 
soon as possible. The coats of this hearing 
will abide the ultimate result of the appeal. 
The parties will not be entitled to adduce 
further evidence. 

Dawson Miller, C.J.I agree. 

There is abundant authority for the 
proposition that if a person is in posses¬ 
sion of land even without title thereto he 
cannot be successfully burned out by 
another person who also bad no title and 
if such a thing should happen the person 
first in possession is entitled to be 
again in possession even if he should fail 
to prove that he bad a title to the land. 

Case remandeS- 
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Das AND Ross, jj. 

Sheo7tandan Prosad aitd aywther — 

Appellants. 

V. 

Damodar Prosad a7id oi/ters—Respond¬ 
ents. 

Appaal from Appellate Order No. 120 of 
1923, decided on 28bh November, 1923, 
from an order of the Subordinate Judge of 
Saran, dated the 3lst January, 1923. 

Hindu Law—Widow—Savings undisposed of 
form pari of ?ius6and’s estate—tncome htpl in 
susptncd mayor may riot fotm part accordirgto 
her inrantioh. 

If (be widow has made no attempb to dispoEe of 
the savings from her hueband's estate they must 
follow the estate from which they arose. It is 
open to the limited owner to hold the income in 
suspense with intent to appropriate it for her 
petBonal use later on. 

The test to be applied to oasee of this description 
is, to determine from the surrounding oiroumstaoces 
whether she intended to treat the inoome as part 
and parcel of the estate of her husband or whether 
she treated it as a temporary saving liable to be 
applied by her subseguently for her own purposes. 
(10 0. 884*16 C.W.N. 034. Foil) [P. 711. C. 9.] 

Hareswar Prasad SiTjga —for tbe Appel¬ 
lant. 

Sambhu Saran —for the Respondent. 

Das, J. :—I think this appeal must 
succeed. Tbe learned Judge in tbe Court 
below took tbe view that tbe rent decree 
was tbe property of Pbul Koer and des¬ 
cended to the heirs of Pbul Koer and not 
to tbe heirs of Kali Prosad. It is neces¬ 
sary to remember that Pbul Koer succeeded 
to the estate as the heir of her father Kali 
Prosad. Tbe estate in her hands was tbe 
estate of a Hindu daughter and it is not 
disputed that tbe estate as such did revert 
on her death to the heirs of Kali Prosad 
and not to her heirs. The argument 
which found favour with tbe learned 
Judge in the Court below is that the 
decree having been obtained by Phul Koer 
it must be regarded as her own personal 
property. With this conclusion I am 
unable to agree. It was laid down in tbe 
leading case of Isree Dull v. Hanshutti 
Kuarin (1) that if tbe widow has made 
no attempt to dispose of tbe savings from 
her husband’s estate they must follow 


( 1 ) (1B84) 10 Cal. 894-101. A. 160*13 0. L. B. 
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the estate from which they arose. It is 
not disputed that the income of a limited 
estate held either by a widow or a 
daughter is at the disposal of the limited 
owner: but tbe question arises what hap¬ 
pens to such iuoome if the limited owner 
has made no attempt to dispose of it in 
her lifetime. On this question the case to 
which I have referred is conclusive. It 
was held by tbe Judicial Committee that if 
the limited owner has made no attempt to 
dispose of the income in her lifetime such 
income must follow the estate from which 
it arose, Difficulties arise only in cases 
where the inoome is held in suspense in 
the widow’s bands, for it is undisputed 
that it is open to tbe limited owner to 
bold the income in suspense with intent 
to appropriate it for her personal use later 
on. Tbe test to be applied to cases of 
this description is, as was pointed out 
by Mr. Justice Mukharji in tbe case of 
Dhaktuati Euer v, Sahudra Euer (2) to 
determine from the surrounding ciroum- 
stanoes tbe intention of the widow, 
namely, whether she intended to treat the 
income as part and parcel of tbe estate of 
her husband or whether she treated it as 
temporary saving liable to be applied by 
her subsequently for her own purposes. 
But this question does not arise in this 
case. It is nobody's case that the rent 
decree was held by Pbul Koer in suspense 
with intent to appropriate tbo proceeds 
thereof for her personal use later on. 
Phul Koer died cot having in anyway dis¬ 
posed of that decree. It accordingly vested 
in tbe reversioners of her father. 

1 would allow tbe appeal, set aside tbe 
order of tbe Court below and restore tbe 
order of tbe Court of first instance. It 
follows that execution must proceed. The 
appellant is entitled to his costs through¬ 
out. Hearing fee in this Court will be 
assessed at two gold mohurs. 

Ross, J.:—I agree. 

Appeal allowed. 

(2) 1912) 16 0. W. N. 834* 19 1.0.691. 


* 1924 Patna 711 (2). 

Buoknill, j. 

Durga7iand Ojha —Petitioner 

V. 

Hiranand Ojha —Opposite Party. 
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Cr. Rev. No. 130 oi 1923, dated 2nd May, 
1923, trom an order of the Deputy 
Magistrate, Paiamau, dated 20th December, 
1920. 

Crim. Pro. Code. S. 140—Bfvision—Failure to 
uniersl^nd Civil Court’s decree. 

Wbece the Deputy Magistrate attached the 
property in dispute, owiug to bis not uuderetaod* 
ing the meaning of a Civil Court’s decree relating 
to the same property, hie order ie irregular and 
without jucisdiotion, fP. 713, C. 2.] 

Bucknill, J :—This was an application 
made in criminal reviaional jurisdiction. 
It asks that an order of the Deputy Magis¬ 
trate of Paiamau made on the 20th 
Pdcember last by which certain property 
in dispute between the applicant and other 
parties was attached under the provisions 
of section 146 of the Code of Criminal 
Procedure should be varied, The dispute 
was a very complicated one; that is to say, 
it related to several plots of land and to 
trees which were on these plots of land and, 
as the Magistrate says, to the right to take 
lac from those trees. However, the Magis¬ 
trate has dealt with the matter as one 
relating to possession. Now, the present 
application only relates to a particular 
plot No. 178. Some little time ago. the 
parties to these proceedings bad been 
in joint possession of the whole of the 
property but there was a partition suit, 
and the Commissioner who was appointed 
to divide the property drew up a very 
lengthy report which it is undoubtedly 
difficult to understand by a casual perusal 
and which the Djputy Magistrate admit¬ 
tedly found extremely vague. The 
Commissioner had difficulty in dividing up 
the trees. He adopted two schemes for 
doing 80 ; in certain instances, he, when 
dividing up a plot into two halves gave to 
each, of the parties all the trees which ware 
on the half of the land which he allotted to 
each in other oases where it was not possible 
to divide the land so that the trees were 
approximately equal, be took a oumerioal 
account of trees on other pieces of land and 
allocated some of those trees to one or the 
other party. A careful examination of the 
Commissioner’s report shows that plot No. 
178 was divided into two portions and the 
trees on each portion were all given to the 
person to whom each portion of land was 
allotted. In the case of plot No. 178 it was 
divided into two portions called 178 A. and 
178 B, plot No. 178 A. with all the trees on 
it was allotted to the applicant here and plot. 


No. 178 B. with all trees on it was allotted to 
the opposite party. After the Commissioner 
bad filed bis report which was accepted by 
the Court a decree was issued by the Court 
embodying the report of the Commissioner 
and in the terms of the report and, after 
this decree had been pronounced in the 
early part of last year, the applicant received 
delivery of possession. Now, the Deputy 
Magistrate has not followed clearly the 
course of what has taken place. He could 
not understand the real position with regard 
to plot No. 178, and in consequence he 
took no notice whatever of the delivery of 
possession which bad so recently before 
taken place in favour of the applicant here 
with regard to plot No. 173. I think that 
if he bad bad the matter of this plot clearly 
explained to him be could not but have 
followed the Civil Court decree. In fact, 
he wnuld be acting irregularly and con¬ 
trary to his jurisdiction if be bad not 
given effect to such a Civil Court decree. 
This application is only made with regard 
to plot No. 178 A which is part of the old 
plot No. 178. With regard to the rest of 
tie other plots with which the proceedings 
before the Deputy Magistrate were con¬ 
cerned, no application has been made to 
me. Under those oircumstanoes, I think 
that it is here necessary for me to inter¬ 
fere and to set aside the order of the 
Deputy Magistrate of Paiamau, dated the 
20tfb December last in so far as it relates 
to plot No. 178 A. The receiver appointed 
under the order will also be discharged so 
far as this plot No. 178 A is ooncerned. 

Application allowed. 

1924 Patna 712, 

Ross AND Das, jj. 

Bishun Lai and another —Appellants- 
Judgment-debtors 

V. 

Bindeshwari Sahu —Rsspondeut-Deoree 
bolder. 

A. S Nos. 139 and 140 of 1923, decided 
on 14th November, 1923, from the Order ol 
J. C., Chota Nagpur, dated 24tb February, 
1923. 

Chotta Nagpur Tenancy Ao>, 8 . 18I'-“Sarting 
point* 

The stariiog point o! limitation for exeoation of 
a levenae deocee runs from the date when the 
deotee is signed. [P. 713, 0. 1} 


1824 Patna shyam bbhari singe v, b. biseswar dayal singe. 


Anand Prasad for Guru Saran Prasad 
and Bindesh Prasad—hr Appellaots. 

Natval Kishore Prasad—hr RespoDdent. 

Ross, J. :— Iq these appeals the ooly 
Question is whether the period of liEDltalion 
fixed by seotioD 181 of the Chota Nagpur 
TeDSDoy Aot for the execution of a rent 
decree ruoa from the date of the judgment 
or from the date on which the decree is 
signed. The Courts below held that time 
should run from the date when the decree 
is signed. 

The learned Vakil for tie appellants 
argues that the ordinary rule contained in 
Order 20, rule 7 should apply, namely, that 
the date of the decree is the date of the 
judgment. It is true that these oases are 
oases of execution of appellate decrees. 
Clause (6) of section 181 is in these terms : 
“ where there has been an appeal the date 
of the final decree or order of the appellate 
Court. But clause (a) which deals with 
original decrees is in these terms the date 
on which the decree or order is signed ’ . 
This discrepancy in the language between 
two clauses makes the section somewhat 
difficult and uncertain to construe, but the 
words in clause (rt' is signed ” must have 
some significance and the clause cannot be 
read as if they did not exist. If clause (a) 
means that time runs from the date of the 
actual signature of the decree than it would 
be unreasonable to suppose that the legis¬ 
lature had intended one standard in the 
ease of original decrees and another 
standard in the oase of appellate decrees. 
On the whole I agree with the decision of 
the Courts below and would dismiss these 
appeals, with one set of costs. 

Das, J.:—I agree. 

Appeals dismissed. 


* 1824 Patna 713. 

Jwala Prasad and KulwantSahay, jj. 

Shyam Behari Plaintiff-Appel¬ 

lant 

V. 

B. Biseswar Dayal Singh and others— 

DefendantS'BespoDdents 

oAppeal from Original Order No. 227 of 
1923, decided on Boh February, 1924, from 
an order of the Subordinate Judge of 


DdltODgani, dated the 14th ftoptember. 
1923. 

Cit). Pro, Coda, 0. S'J, r, 1—Apr^al iios against 
tnterlocutory order refusing temporary injunction. 

Ao appeal lies from au order grantiog an injuno- 
tioQ ag well ae from an order rofusiog an injuDotion. 
An order refueing an applioation for a temportry 
iojunction until the disposal of the main applioa- 
lion for injunotion pending the diepofil of ihe suit 
»s an order under 0. 39, r. 1 and id appealable 
under 0. 49, r. 1 (r . [p. 7u. C. 1] 

P. C. Boy —for the Appellant. 

K. N. Singh, Sambu Saran and R'lqhu 
Nandan Prasad—ior the Reapondoiits. 

JudgniGllt Id view of the order 
past^ed on the lOch January, 1924, of this 
Court (No. 10), the appeal from the order 
of the Subordinate Judge, dated the 14fch 
September, 1923, refusing to grant an 
injunction pending the disposal of the 
application tiled by the appellant for an ad 
interim injunction till tbe disposal of the 
suit No. 2 of 1923 instituted by him and 
the application mide in this Court for an 
ad interim injunotion till the disposal of the 
appeal, have now been heard together. All 
the parties have been served with notice. 
Mr. Likshmi Narayan Singh appears for 
defendant No. 7 who is under the Court of 
Wards, and Mr. Sambhu Saran for defend¬ 
ants 2 to 6 and 15 to 17 who are minors 
under the guardianship of defendant No. 3. 
Mr. Raghunandan Prasad appears for 
defendant No. 1. Dafendats Nos. 9, 10, 11, 
12 and 13, although served with notices, 
have not entered appearance. 

A preliminary objection was raised as to 
tbe competency of the appeal. The ground 
urged is that no tioal order has been passed 
by the Court below disposing of the appli¬ 
oation made by tbe appellant in that Court 
for an ad interim injunction pending tbe 
disposal of tbe suit, and that tbe order 
appealed against is only an order refusing 
to grant an injunction pending tbe disposal 
of bis main application, and that tberefee 
DO appeal lies from such an order. Reliance 
has been placed upon Order 43, rule 1 (r). 
Under this provision, an appeal lies from “an 
order under rule 1, rule 2, rule 4 or rule 10 
of Order 39." This is undisputed; but 
it is said that tbe order of tbe 14th Septem¬ 
ber, 1923, passed by tbe Court below in the 
present oase is not an rrl^r under any of 
tbe aforesaid rules of Order 39 mentioned 
above. This contention does not seem to 
be sound. It is now settled that an appeal | 
lies from an order granting an injunction as | 
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well as from an order refusing an injuno* 
tioD, vide Hari Lai v. Prayag Bam (l)and 
Lachyni Narain v. Ram Oharan Das (2). 
This is. however, nob the point in the 
present case. The point is whether 
an order refusing an application for 
a temporary injunction until the dis¬ 
posal of the main application for injunc¬ 
tion pending the disposal of the suit is 
an order under Order 39, rule 1 of the Civil 
Procedure Code. That rule says that 
upon the conditions mentioned in clauses 
(a) and [b) *' the Court may by order grant 
" a temporary injunction to restrain such 
“ act, or make such other order for the 
“ purpose of staying and preventing the 
wasting, damaging, alienation, sale, re- 
"moval or disposition of the property as 
" the Court thinks fit, until the disposal of 
“ the suit or until further orders.” There 
is, therefore, ample provision for orders 
” until the disposal of the suit ” as well as 
for orders “ until further orders ” Hence 
the order granting or refusing a temporary 
injunction pending the disposal of the main 
application will also come under this pro¬ 
vision. It would seem that but for this 
provision mischief may be done to the 
properties in the interval between the order 
refusing a temporary injunction pending 
the disposal of the main application and 
the final order granting the injunctioD, and 
thus the object of the final order passed in 
the main application might be wholly 
frustrated, The Code therefore provides 
in Order 43, rule 1 (r) for an appeal from 
all orders interlocutory and final passed 
under Order 39, rule 1 granting or refusing 
an injunction. Therefore the order in the 
present case, dated the 14th September, 
1923. in our opinion, comes well within 
rule 1 of Order 39 of the Code and is 
appeable under Order 43, rule 1 (r). The 
contention of Mr. Lakshmi Narain Singh 
ia overruled. 

Now the ques'don ia whether in the 
oiroumatances of the case the order of the 
Subordinate Judge, dated the 14th Septem¬ 
ber, 1923, is iustifiable or not ; in other 
words, whether a temporary injanotion 
should issue in the present rase. 

The learned Subordinate Judge called 
upon the defendants to show cause why the 
piaintifi's application for injuDction pending 
the disposal of the suit should not be 

(1) (1913) 18 O.L.J. 39=19 I.C. 553 = 17 C.W.N, 
996, 

(9) (1919) 35 All 495 = 301.0. 663*11 A.Ij.J. 613. 


granted. It was, therefore, desirable that- 
an injunction restraining the defendants 
fronc diposirg of the properties pending tb& 
disposal of the application should have 
been granted by the Subordinate Judge. 

We allow the appeal and direct that an 
injunction do issue upon the defendants as 
aforesaid and that the appplioation before 
the learned Subordinate Judge be disposed 
of as Quickly as possible. This disposes of 
the application also. 

Appeal allowed. 


* 1924 Patna 714. 

Das and Boss. jj. 

Balmukund Bam Petitioner 

v. 

Madho Prashad alias Madhuri Lai — 
Opposite Party. 

Civ. Bev. No. 246 of 1923, decided on 
12th November, 1923, from an order of 
Munsif, first Court, Monghyr, dated I9bb 
September, 1922. 

Civ. Pro. Code, O. 17, rr. 3 and 3— Scope. 

Where suit was adjourned for appoiotment of 
guardian' on plaintiff’s peMtions the enit oan’t be 
dismissed for piaintifi's absence. [P. 715, 0. 1.] 

s! M. Mullick and S. S. Bose —for the- 
Petitioner. 

Sambhu Saran and S.N. Banerji —for the 
Opposite party. 

Das, J :^Tbis application must succeed. 
The suit was instituted on the 28th Jaly» 
1922, and the Court fixed the 23rd August, 
1922, for settlement of issues acd for 
appointment of a guardiao-ad htem of tbo 
minor defendants. On the 23rd August^ 
1922, the plaintiff applied for time and the 
suit was adjourned till the 14th September^ 
1922, for appointment of a guardian. On 
the 14th September, 1922, the plaintiff 
appeared but the defendants did not appear 
and the' Court passed the following order 
” plaintiff to prove service of summons, to 
deposit Bs. 24 towards the fee of the 
guardian, to file a copy of plaint. On plain¬ 
tiff’s petition for time the suit is adjourned 
to 19bh September, 1922, for appointment 
of guardian. ” It wiU be noticed that up to 
this time the Court was not in a position 
to dispose of the suit, for the guardian to the 
minor defendants bad not been appoint^. 
On the 19th September 1932 the plaintiff 
did not appear and the learned Munsit 
dismissed the suit for default. 
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It ie coDtenddd by Mr. Susbil Madbab 
MulliokoQ behalf of the petitiooer that this 
order passed on the 19th September, 1922, 
was wholly without jurisdioticn inasmuch 
as the I9tb September, 1922, was not a date 
fixed by the Court for the disposal of the 
suit. It appears to me that this oontention 
is right and must prevail. The suit was not 
ready for disposal on tbat date nor did the 
learned Munsif fix tbat date for tbedisposal 
of the suit. I would riccoidingly allow this 
applioatioD, set aside the order of the 19tb 
September, 1922, and direct the learned 
Munsif to proceed with the suit. There 
will be no order as to costs. 

Koss. J :—I agree. 

Revision allowed. 


* 1924 Patna 716. 

Kulwant Sahay, j. 

Hira Lai —Petitioner. 

V. 

Ghuni Sao —Opposite Party 

Civ. Rev. No. 294 of 1923, decided on 
13th December. 1923, from an order of the 
District Judge of Gaya, dated 19th 
June, 1923. 

C»u. Pro, Code, 0. 41. r. 5—Notice must be 
passed before final order of slay. 

Before ao order for staj is passed aodcr 
0.11, r. 6 of the Civil Ftooedure Code it is ceoes- 
sary that notice of the applioation should be 
given to the decree-holder and he should be called 
upon to show cause as to why ezeoutiou should 
not be stayed, though the appellate Court can pass 
an ad interim order for stay pending the hearing 
of the applioation. [P. 716, C. 1.] 

S. M. Mullick and Kailaspati —for the 
Petitioner. 

S. N, Bay and D. N. Varma —for the 
Opposite Party. 

Facts :—The petitioner obtained a decree 
from the Court of the Additional Munsif of 
Gaya on the 11th Jane, 1923, for ejectment 
of the opposite party from a certain bouse 
which was used as a shop by the opposite 
party in the town of Gaya. On the 18bh 
June, 1923, the petitioner applied for exe- 
oution of the decree and asked the Court to 
deliver possession to him of the bouse in 
dispute. Thereupon the ezeouting court 
made an order to issue a writ for delivery 
of posseseion. On the 19bh June, 1923, the 
opposite party preferred an appeal against 


the decree before the District Judge of 
Gaya aod on the same day he made an 
application before the Disfcrio5 Judge pray¬ 
ing for stay of delivery of possession pend¬ 
ing the hearing of the appeal. The learned 
District Judge thereupon made an order 
in these words Put up to morrow. Mean¬ 
while stay execution,'’ 

The petitioner alleged that before this 
order of the 19[ib June was made by the lear¬ 
ned District Judge, possession bad already 
been delivered by the peon to him about 
9 '0 clock in the morning on the 19tb June. 
On the next day, i e., the 20th June, 1923, 
the opposite party filed another application 
before the District Judge in which be com¬ 
plained tbat although execution had been 
stayed by the order of the previous day and 
the said order was communicated to the 
peon before possession had aclually been 
delivered, the peon notwithstanding that 
order put the decree-holder in possession 
and dispossessed the judgment-debtor aod 
be prayed that it might be declared that the 
proceeding of the peon in delivering posses¬ 
sion after the order for stay bad been passed 
was invalid and that possession may be 
redelivered to him. The learned District 
Judge thereupon made the following order. 

Ad order to stay execution was passed. 
Any delivery of possession efifected yester¬ 
day is therefore invalid. Execution will 
be stayed pending disposal of the appeal, as 
if the appellants once ejected, the object of 
the appeal would be frustrated. The Munsif 
Additional Court will please at once hold 
an enquiry into the conduct of the peon. 
The appellant must make a statement 
before him.” 

Kulwant Sahay. J. :—i After stating 
facts as set out above bis Lordship con¬ 
tinued.] 

It appears tbat in compliance with this 
order possession has again been delivered 
to tbe judgment-debtor and he is now in 
possession. Tbe decree-holder who is the 
petitioner in this case comes up to this 
Court against this order of the District 
Judge and his case is tbat possession 
having once been delivered the District 
Judge bad no jurisdiction to stay execu¬ 
tion. This matter came up for hearing 
before me on the 14th August, 1923, 
and as tbe exact time of the delivery of 
possession by tbe peon was disputed 
between tbe parties I thought it neces¬ 
sary to enquire from the Distriot Judge 
as to the exact time when he bad passed 
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the order for stay on the 19bh June, 
and also the time when possession was 
actually delivered by the peon. The 
District Judge has sent a report to the 
effect that he is unable to state the exact 
time of the order to stay execution passed 
by him. but he says that as far as he 
remembers it was stated that the peon was 
in the middle of executing delivery of posses¬ 
sion when the petition for stay was filed, 
or else that ha was just about bo do it. 
Anyhow it was abated before him that the 
matter was urgent. As matters stand, it 
is impossible for me here to determine as 
to whether possession had already been 
delivered before bbe order for stay was 
passed by the learned District Judge on 
the I9bh June, 1923 ; however, bbe learned 
District Judge in dealing with the appli¬ 
cations filed before him on the 19bh and 
the 20th June, has proceeded ex parte 
without giving any notice to the decree- 
holder. Before an order for stay is passed 
under Order 41. rule 5 of the Civil 
Procedure Code it is necessary that notice 
of the application should be given to the 
decree-holder and he should be called 
upon to show cause as bo why execution 
should not be stayed. In the present 
case the learned District Judge has passed 
the final order on the 20th June, 1923. 
staying execution of the decree until the 
disposal of the appeal without giving any 
notice to the decree-holder. The District 

1 Judge could certainly pass an ad interim 
order for stay pending the hearing of the 
application, but he ought not to have 
passed the final order for stay till the 
disposal of the appeal without giving an 
opportunity to the decree-holder to show 
cause against jhe application. 

I think the proper procedure in the 
present case would be to set aside the order 
of the learned District Judge of the 20th 
June, 1923. He should be asked to deal 
with the application filed before him on the 
19bb June, 1923, after giving notice to the 
decree-holder. His order for stay of exe¬ 
cution passed on the I9bh June will be 
treated as an o.d interim order till disposal 
of the appHoation. It will no doubt be 
open to the decree-holder to show before 
the District Judge that before the order of 
19th June bad been passed possession had 
already been delivered. If that is shown 
to him then there would be nothing to 
stay and the application of the 19 June 
^will be dismissed. If be is satisfied that 


possession was not delivered at the time 
then he will deal with the application 
according to law. 

Each party will boar his own costo in 
this Court. 

Case remanded. 


* 1924 Patna 716. 

Foster, j. 

Sheo Dhari Ram —Petitioner 

v, 

Gupteswar Pathak and another —Oppo¬ 
site Parties. 

Civ. Rev. No. 357 of 1923, decided on 
24th January, 1924, from a decision of the 
Subordinate Judge of Arrab, dated the 25bh 
June, 1923. 

Livii.ation Act, S. l^-Non-hgal proceeding 
does not extend 

Proceediogs comiog under 8. 11 must be 

euob as aie reoognizad by law as legal in theic 
mitiaUoD, though a puty bas carried the prooeed- 
ing to the wcoDg Court. It can hardly be said that 
a p%cty who is prooeediug ia igaorauae of law has 
beeu proceeding with due diligenoe or io good 
faith. The word “good faith’* oonaotes due aare 
and attention. [P. 717, C. 1.] 

S. P. Varma and Mahabir Prasad —for 
the Petitioner. 

P. Dayal and Harinarain Prasad—tor 
the Opposite Party. 

Foster, J.This is a petition in re¬ 
vision. The applicant as a judgment-debtor 
instituted a proceeding under Order 21, rule 
90 which on the 6th January, 1923, was 
dismissed for default, neither party being 
present. The applicant then filed an appeal 
on the 12th February, 1923. The Subor¬ 
dinate Judge who beard the appeal found 
that no appeal lay and that in any case it 
was out of time. It is urged here that the 
lower Court was wrong in holding that the 
appeal was incompetent. But the matter 
is of little consequence, fur I fiad that the 
final order of the Subordinate Judge was 
justified on the ground of limitation. I 
come therefore to the point of limitation. 
The appeal (if it lay) was filed six days out 
of time so far as I can see from the docQ- 
ments put before me on the applicant’s 
behalf. It is urged that sections 14 and 5 
of the Indian Limitation Act should have 
been applied. Section 14 in my opinion 
has no application. The petition (or res¬ 
toration of the case which was dismissed 
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on the 29tb January was dismissed 
because that petition was one not recog¬ 
nised by the law. Proceedings coming 
under section 14 must be such as are re¬ 
cognized by law as legal in their initiation, 
though a party has carried the proceeding 
to the wrong Court. It can hardly be 
said that a party who is proceeding in 
ignorance of law has been proceeding with 
due diligence or in good faith. The words 
good faith" are explained in the earlier 
part of the Act as connoting due care and 
attention. Nor do I 6nd any ground for 
the application under section 5 inasmuch 
as the applicant had plenty of time between 
the 29bh January and the date on which 
the period of limitation for appeal (if any) 
would expire. 

The last point is urged by referring to 
the case of Naurang Ram Sahu v. Bhakhori 
Mandar (1). It is argued that the Munsif 
in the original Court did not show under 
what provision of the law he was dismiss¬ 
ing the application under rule 90 and there¬ 
fore he acted withoot authority and his 
act amounted to a refusal to exercise 
jurisdiction. It seems to me this is stretch¬ 
ing the argument too far. In the case 
quoted the order was one that could not 
with any certainty be labelled, if I may use 
the expression, with any^indioation |of the 
provision of law under which it was passed. 
Here the order of the 6th January, 1923. 
could only have been passed under 
Order 17, rule 2 read with Order 9, rule 3, 
for it was an order passed after adjourn¬ 
ment and in the absence of the two parties. 

I find no reason to interfere. The peti¬ 
tion is rejected with costs. 

Petition rejected. 

(1) (1919) 4 Pat. L.J, 977 = 51 I.G. 189. 
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KDLWA^T SaHAT, J. 

Narendra Nath Sarkar and others — 
First party Patitionbrs. 

V. 

East Indian Railway and others — 
Second parts Ooposite Party. 

Ori. Bav. No. 471 of 1923, decided 
on 12&b November, 1923, fron) an order of 
Additional District Magistrate of Dhanbad, 
dated tba Slst Jnly, 1923. 
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Crim. Pro, Cods, S. J4?~^Ordtr basfd onprivate 
injury from opponent and in ahsena of petitioner 
ts liable to be set aside-Crim. Pro. Code, 8. ]4i, 

I( Magistrate cornea to the ooooluaion that there 
ia no likelihood of a breach of the peace and there¬ 
fore no action need be taken either under 8. 144 or 
under 8. 147, Cr. P.C., he would be justified in 
doing 0 c. Where a Magistrate diapoees of the 
matter by taking evidence ex parte, by going over to 
the office of the second party and making enquiries 
in the abeenee of the petitioners and wiibout giving 
them an opportunity of adducing their own evid¬ 
ence and examining witnesses and coming to a 
diatinct finding as to the alleged right of ease¬ 
ment set up by the petitioners and comes to the 
ooDoIueioD that the right is with the second party 
and that if the petitioners go upon the land they 
do 80 at their own riek. Held in efieot he makes an 
order in favour of the second party under S- 147 
and prevents the petitioners from going upon the 
land. Suob a procedure is wholly unjustifiable 
and order must be set aside. [P. 718, C. 2.j 

Yunus and S. C. Mozumdar —for the 
Petitioners. 

S. N. Bose —for the Opposite Party. 

Kulwant Sahay, J.: —On the 24th 
July, 1923, the petitioners hied a petition 
before the Senior Deputy Magistrate of 
Dhanbad. wherein they stated that there 
was a road within the jurisdiction of the 
Dbanbad Municipality commencing from 
Dhanbad old Station road towards the east 
of the Indian Bailway Institute and load¬ 
ing to Manaitanr village. They claim the 
said road to be public road and in existence 
from a very long time. They stated that 
at any rate the public and the residents of 
Manaitanr had been using it as public road 
for over 70 years and they claim to have 
acquired a right of easement over the said 
road. It was stated that the eeoond 
party, namely the East Indian Railway 
Company, their Chief Engineer Mr. Johns¬ 
tone and their District Engineer 
Mr. Haokforbh were trying to convert the 
road to a private road and to obstruct or 
or prevent the petitioners and the public 
from using the road. On the 21st July, 
1923, they bad published a notice in the 
Amrita Bazar Patrika to the effect that "It 
was notified for the information of all 
concerned that the East Indian Railway 
private road oommenoing from the Dhanbad 
old Station road towards the east of the 
Indian Railway Institute and leading to 
Manaitanr Village will be closed against all 
traffic from let August, 1923.” They 
stated that the description of the road as a 
private road in the said notice was inoor- 
reot and false and it was alleged that the 
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said notice had been published with the 
object of marking the road a private one 
and that it was the tirst attempt on the 
part of the Railway Company to close the 
road which had been used by the public 
during the last 70 years. Tney stated in 
their petition that they had plenty of docu¬ 
mentary and oral evidence inolading old 
registered deeds to support their case and 
they alleged that any attempt on the part 
of the Railway Company tc close the road 
on the Ist August, 1923, would lead to a 
serious breach of the peace. They accord¬ 
ingly after stating these facts prayed for a 
notice upon the Railway Company restrain¬ 
ing them from closing the road on the 
1st August, 1923. The petition was headed 
as one under sections 111 and 117 of the 
Criminal Procedure Code, and having regard 
to the urgency of the matter it was prayed 
that notice should at once issue to the 
Railway Company '•estraining them from 
closing the road on the let August, 1923. 
Upon receipt of this petition the learned 
Deputy Magistrate passed the following 
order on the 21bh July, 1923. I shall 
enquire into the matter and pass order on 
the 30th July. 1923.” Before the 30bh 
July. 1923, the learned Deputy Magistrate 
adopted a procedure which is not war¬ 
ranted by law. Instead of holding any 
enquiry as provided by law either under 
section 147 or section 144 he went over 
to the office of the District Engineer, 
examined certain documents and corres¬ 
pondence relating to the road and made 
oertaio enquiries in the office and he 
ascertained what he calls the history of 
the road. He held no enquiry as provided 
by section 147, Criminal Procedure Code 
at all. He never heard the petitioners, 
never drew up any proceeding under 
section 117 and never called upon the 
parties to adduce evidence or file written 
statement. Without asking the petitioners 
to adduce any evidence and without hear¬ 
ing the petitioners he passed his order on 
the 30th July, 1923 wherein be set out 
what he oalle the history of the road from 
tbs information be gathered by examining 
the documents and making enquires in the 
office of the District Engineer. He came 
to the conclusion that the road was a 
private road belonging to the Railway 
Company. He nowhere comes to conclu¬ 
sion as to whether the petitioners or the 
public had acquired any right over that 
private road by way of easement. After 


discussing the documents and after placing 
upon the file a copy of the agreement exe* 
Gated by one Mr. Mathews in favour of the 
Railway Company which be had obtained 
from the District Engineer’s office he came 
to the conclusion that the right of the 
Railway Company had been established 
and towards the end of his order he states: 
" It is t rue that the road has been used not 
only by the lessee but by others as well for 
a considerable time but that does not to my 
mind atieot the Company's right. I can 
not therefore issue an order under sec¬ 
tion 111, Criminal Procedure Code as 
prayed for by tbe petitioners restraining the 
Railway Company from exercising their 
ordinary proprietary rights over their own 
land. If tbe petitioners have any grievance 
they may go to tbe Civil Court. There can 
be no breach of the peace unless instead of 
doing this they take tbe law into their own 
hands which they will do their own 
risk." 

Now to my mind this is in effect deci¬ 
ding tbe oa^e under section 117 t.e., 
declaring the right of tbe 2ad party 
without complying with the provisions 
laid down under tbe law. If tbe learned 
Deputy Magistrate had come to the 
conclusion that there was no likelihood 
of a breach of the peace and therefore no 
action need be taken either under section 
111 or under section 147, Criminal 
Procedure Code, be would have been 
justified in doing so; but instead of 
disposing of tbe matter in that way he 
takes evidence ex parte by going over to the 
office of tbe2ad party. He makes enqui¬ 
ries in tbe absence of the petitioners and 
without giving them an opportunity of 
adducing their own evidence and examin¬ 
ing witnesses and coming to a distinct 
finding as to tbe alleged right of easement 
set up by the petitioners be comes to tbe 
conclusion that tbe right is with tbe 
Railway Company and that if the peti¬ 
tioners go upon tbe land tbey do so at 
their own risk. In effect be makes an 
order in favour of the 2nd party under 
section 147 and prevents the petitioners 
from going upon tbe land. Such a pro¬ 
cedure is wholly unjustifiable. When tbe 
petitioners went up before tbe Additional 
District Magistrate be declined to interfere. 
He observed that the whole history of tbe 
road in dispute was that it was constructed 
as a carriage approach road to two bunga¬ 
lows especially that of Mr. Mathews and 
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that when the Railway land was acquired 
and that fencing put up it was never 
suggested that the access to the village of 
Manaibanr was being closed. Where he 
gets these facts from it is difficult to say. 
There does not appear to be anything on 
the record from which be could come to 
this conclusion. He says that he went to 
the locality and made local inspection. 
Now these facts could not be ascertained 
by mere local inspection. It was necessary 
to take evidence to come to a finding upon 
this point and the learned Additional 
District Magistrate upon the same mate* 
rials from which the Deputy Magistrate 
has come to the conclusion that the 
Railway Company had established its right 
to the land has affirmed the order of thA 
Deputy Magistrate and refused to interfere 
with ic. He says " the petitioners have not 
made out a prima facie case that this is a 
a right of way or that it is the only access 
to the village or that any breach of the 
peace is likely unless they deliberately 
provoke it” without giving them an opport¬ 
unity to adcuce evidence. This is not a 
satisfactory mode of dealing with the 
petition and I am constrained to set 
aside the order of the Deputy Magistrate 
as well as of the Additional District 
Magistrate. The petition treating it either 
as a petition for action under section Hi 
or one under section 147, Criminal Proce¬ 
dure Code must be dealt with according to 
law. No doubt it would be open to the 
Magistrate to reject the petition upon the 
ground that there was no longer any 
likelihood of a breach of the peace, but he 
must dispose of it according to law and not 
by a finding upon evidence in contra¬ 
vention of the procedure laid down by 
the la w. 

The order of the learned Deputy Magis¬ 
trate as well as of the Additional District 
Magistrate must therefore be set aside. 

Revision alloiued. 
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Das and Ross, jt. 

Mazharul Ekbal alias Muna Mia and 
another — Appellants. 

V. 

Raja Gopal Lai Ray Bahadur and 
another — Plaintiffs, 

and 

M. Mariamun Ntsa and others — 
(D6ft8.)-RespoQdeDts. 

Appeal from Original Decree No. 2dl ot 
1921, decided on 11th April, 1924, from a 
decision of the Subordinate Judge of 
Puruea, dated 11th June, 1921. 

Evidence A*', S. —Record of rights, cadastral 
map and revenue survey map are prima facie 
correct. 

Revenue Survey map should be properly judi* 
oially received in evidenoe as oorreot when made, 
30 Cal. 391, P.O. A Cadastral Survey Map is a 
map ot very great impoctanoe. Tbe entry in the 
record ot rights operates in the same way between 
landlord and tenant, as between landlords ot the 
same or ot the neighbouring estates, or between 
tenant and tenant. The entry must be presumed 
to be oorreot until it is shown by evidence to be 
incorrect. [P. 730, Cs. 1 and 2.] 

M. N. Pal and Hasan Jan —for the 
Appellant. 

P. E. Sen and A E. Roy —for the Res¬ 
pondent. 

Das, J.:—This is a boundary dispute 
between the parties and tbe only question 
which the Court below had to try was 
whether the disputed lands as shown in 
plots Nos. 1. 2 and 3 in tbe schedule annex¬ 
ed to the plan are part of mauza Babadur- 
pur of which tbe plaintiffs are tbe proprie¬ 
tors, or whether they form part of villages 
Manullapur and Madbairpur of which cbe 
defendants are tbe proprietors. The learned 
Subordinate Judge has come to the con¬ 
clusion that tbe plaintiffs are entitled to 
succeed in tbe action and with this con¬ 
clusion I entirely agree 

The learned Vakil appearing on behalf of 
the defendants has relied very strongly 
upon the Revenue Survey Map. According 
to that map plots Nos. 1 and 2 are shown 
as part of the defendants’ mauzas. The 
learned Subordinate Judge has found that 
plot No. 3 is not shown as part of the 
defendants’ mauzas in the Revenue Survey 
Map ; but the learned Vakil contends that 
10 this conclusion the learned Subordinate 
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Judge is wroog. We will assume for the 
purposes of this appeal that part of plot 
No 3 is part of defendants’ mauzas accord¬ 
ing to the revenue survey. But it is 
admitted that the disputed lands are shown 
as part of the plaintiffs' mauza in the 
Cadastral survey which took place btween 
1904 and 1907. 

It is argued on behalf of the appellants 
that the Revenue Survey Map should 
“be properly judicially received in evidence 
as correct when made”. This is un¬ 
doubtedly correct ; see Jaqadindra Nath 
Eoy V. Secretary of State {!). But the 
Question is not whether the disputed 
lands were part of the defendants' mauzas 
in 1845, but whether tb^’y are the part of 
the defendants’ mauzas at the time when 
the suit is brought. There is in my opinion, 
no condiot whatever between the Revenue 
Survey Map and the Cadastral Survey Map. 
Kach must be assumed to be correct when 
made. No doubt the disputed lands were 
part of the defendants’ mauzas in 1845, but 
between 1845 and 1907 the defendants 
may have been dispossessed of the disputed 
lands. A Cadastral Survey Map is a map 
of very great importance. As is well known 
the first stage in the preparation of 
the record of rights is the Cadastral 
Survey and demarcation of boundaries. 
Section 189 of the Bengal Tenancy Act 
gives power to the Local Government '.to 
make rules consistent with this Act to 
regulate the procedure to^be followed by Re- 
venue-officers in the discharge of any duty 
imposedupoD them by or under this Act, 
and may by su^ rales confer upon any such 
officer power to enter upon any land, and to 
survey, demarcate and make a map of the 
same and any power exercisable by any 
officer under the Bengal Survey Act, 1875 
We have beeo referred to the rules as they 
existed in 1907 and it will be noticed on a 
reference to these rules that the Local 
Government conferred on the Revenue- 
officers all the powers mentioned in section 
189 of the Bengal Teoancy Act As was 
pointed out Mt. Bibi Wakitan v. Deomandan 
Prasad '-2] iheho officers “hal all the 
powers txerfiptable by any officer under 
the Bent-ai Survey Act of 1H75. and had 
express powt-r to enter upon any land, 
and to survey, demarcate and make a map 


(1) (1903) -^91=39 I,A. 44-7 

193-6 Bom L.R. 1 (P.O.) 

(9) (1931) 6 Pal. L.J. 68l»69 I.O. 298. 


C.W.N. 


of the same Now the procedure for a 
survey though directed to be made under 
the provisions of the Bengal Tenancy Act,, 
must be that laid down in the Bengal Sur¬ 
vey Act and it must be conducted with all. 
the publicity and notice to all the parties 
concerned as laid down in that Aot.- 
We must assume that the procedure 
laid down in the Bengal Survey Act was 
followed in this particular case ; and if a 
question was raised by the defendants as to- 
the boundaries of parts of these villages that 
question must have been determined under 
the Bengal Survey Act. Apart from this 
the record of rights shows that the disput¬ 
ed lands are part of defendants' naauzas ; 
and, as was pointed out in the case to 
which I have already referred,the entry in ^ 
the record of rights operates in the same 
way between landlord and tenant, as 
between landlords of the same or of neigh¬ 
bouring estates,or between tenant and ten- : 
ant. The entry must be presumed to be 
correct until it is shown by evidence to be 
incorrect. The question then is, have the 
defendants shown that the entry in the 
record of rights is incorrect or that the 
Cadastral Survey Map is incorrect. The' 
learned Subordinate Judge has found that 
the defendants have not discharged tbfr 
onus that is on them, We have not 
been referred to any evidence in support of 
the view that the defendarts have been 
ooDtinuoueiy in possession of the disputed- 
lands since 1845, which I believe is the- 
date of the Revenue Survey. The position 
is this. It must be assumed, until the con¬ 
trary is shown, that the defendants were 
in possession of the disputed lands at the 
date when the Revenue Survey Map waa 
prepared. Similarly it must be assumed,, 
until the contrary is shown, that the plaint- 
ififs were io possession of the disputed 
lands at the date when the Cadastral 
Survey Map was prepared. If the contrary 
is not shown by the defendants, it must 
be held that the plaintiCTs are entitled to 
succeed jn the action on their present 
possession. 

In my opiniou, I he dec'si''n of the learn¬ 
ed Subordiuate .Judge is fight and cugbb> 
to be affirmed. I woulo riismiss thia 
aprenl with costs. 

Ross, J. :— I agree. 


Appeal dismtssed^ 
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Das and Ross, JJ. 

The Ho^CbU Maharaja Bahadur Kesko 
Prasad Singh .Ptff—Appellant. 

V. 

% 

Madho Prasad Singh and others .Defdts.— 

Respondents, 

F. A. Nos. 225 and 226 of 1921 decided on 4th 
June, 1924, against a decision of Subordinate 
Judge, Shahabad, dated 16th May, 1921. 

(a) Grant—MaittUnavre grant is rcsumable on the 
death of grantee and not on the death of grantor-- 
Such a grant may he heritable if intended. 

A maintenance grant is resumable on the death 
of the grantee and not on the death of the grantor. 
A maintenance grant is not absolutely inconsistent 
with a grant to the donee and his heirs. Such a 
grant is ^rinta facie resumable on the death of 
the grantee, but the context may show that it was 
intended to make provision not only for the 
donee but for the heirs of the donee. Where the 
grant is so expressed, the grantor has the right 
to resume the grant on the extinction of the line 
of the grantee. It is all a question of construc¬ 
tion. The operative clauses in a maintenance 
grant were in these terms : “ I have made a grant 
of the milkiat right in the Mouzas named below 
by way of maintenance with the detail as follows. 
If any of the said three persons or their heirs 
put forward hereafter any objection against the 
rais of the Raj as regards the difference in their 
maint^aoce grants which according to the custom 
obtaining in the family I am competent to assign 
more to one and less to another, such objection 
shall not be held legal or tenable in courts". 

Held that the grantor by providing against the 
possibility of an obicction on the part of the heirs 
of the grantees had clearly indicated that the 
grantees took a heritable but not an absolute 
interest under the grant. 27 Cal. 156; Foil. 22 
W.R. 225; 23 All. 194 Ref. [P. 724 Col. I & P. 
725 Col. 2.] 

(b) Merger—Incidents—Interest of maintenance 
holder cannot merge partly. 

In order that there may be merger the two 
estates which are supposed to coalesce must be 
vested in the same person at the same time and 
in the same right, two estates must wholly 
coalesce. Merger as regards the interest of a 
maintenance holder cannot be only in respect of a 
part of the interest. The interest of the main* 
teoance holder cannot cease to exist as to some 
portion of the interest and be kept on foot as to 
the remaining portion. [P. 726 Cols. 1 & 2.] 

(c) Hindu Law—Impartible estate—Income is the 
absolute property of the owner and not an accretion 
to the estate. 

The income received from an impartible Raj is 
the absolute property of the owner ef the impar¬ 
tible estate. It differs in no way from property 
that be might have gained by bis own effort or 
that bad come to him in circumstances entirely 
dissoeiated from the ownership of Raj. It is, there¬ 
fore, a strong assumption to make that the income 
of the property of this nature is so affected by the 
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source from which it came that it still retains its 

original character. [P. 727 Col. 1,] 

(d) Limitation Act. Art. U{)—Term ‘ Reversioner • 

n “'"r •/" Rial Property Law- 

FossibiUty of reverter is not covered by the section. 

The terms “reversioner" etc. in Art. 140 are 
used m the technical sense of the English Real 
Property’ Law. A reversion arises where the 
grantor grants a particular estate to a person and 
does not dispose of the remainder. That which is 
not disposed of resides in the grantor and is call¬ 
ed a reversion. It is the interest in land undis¬ 
posed of which reverts to the grantor after 
exhaustion of the particular estate; if the fee 
simple granted is “conditional" or “determin¬ 
able ’’ what is left in the grantor is not a rever¬ 
sion but “ a possibility of reverter". The case of 
a possibility of reverter ’’ is clearly not cempre- 
hended within the terms of Art. 140. Sec 
Halsbury’s “Laws of England" Vol. 24, p. 212 
See Halsbury Vol. 24 p. 213 at p. 237 Ref. (P. 728 
Col. 1.] 

(c) Limitation Act, Art. 141— Plainti f must prove 
that he was entitled to possession at the date of suit 
under existing law. 

Art. 141 is restricted to suits by plaintiff whose 
title and right as the heir of the last full owner 
to sue for possession accrues upon the death of a 
female holding a woman's qualiBed estate under 
the Hindu or Muhammadan Law. To claim the 
benefit of the Article the plaintiff must prove first 
that there was a qualified estate in the Hindu 
female and secondly that he was entitled to 
possession after the death of the female as the 
heir of the last male holder and further it must 
be shown that having regard to the existing law 
the plaintiff was entitled to the possession of the 
properties in dispute at the date of the suit. Art. 

141 cannot be construed as altering the law of the 
land. “The words ' entitled to the possession of 
immoveable properties ’ refer to the then existing 
law.” [P. 728 Col. 2 & P.729 Col. 1.] 

(f) Limitation Act—Object. 

The intention of the law of limitation Is not 
to give a right where there is not one but to 
interpose a bar after a certain period to a suit to 
enforce an existing right. [P, 728 Col. 2.] 

(g) Executor—Powers — Executor holds properly 
with right of testator—Property vests in residuary 
legatee only after administration is complete—Probate 
and Administration Act, S. 4. 

An executor as such is the owner of the proper¬ 
ties of the testator and holds these properties in 
the right of the testator and not in the right of the 
beneficiaries. The result is that in all the cases 
coming within the Hindu Wills Act or the Probate 
Act the executor or the administrator as such is 
the legal representative of the deceased and 
statutory owner of property except such as would 
otherwise have passed by survivorship to some 
other person. The residuary legatee does not 
become proprietor until after the administration 
has been completed and his interest thus ascer¬ 
tained. This interest is subject to the payment of 
debts and legacies and the discharge of other 
trusts contained in the will. No doubt he is 
beneficially interested in the estate subject to 
these payments and the discharge of these trusts; 
but he is not proprietor except when a residue 
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has been ascertained, which on completion of 
administration is made over to him by the 
executor. Halsbury's “Laws of England” Vol. 14, 
p. 217, Ref. [P. 729 Col. I & P. 730 Cols. 1 & 2.] 

(h) Hindu Wills Act—Executor in India is the 
same as English Executor. 

The Hindu Wills Act makes no distinction 
between Reality and Personality and the effect of 
the Hindu Wills Act is to place the executor in 
India on the same footing as an English executor. 

(i) Probate and Administration Act, Ss. 88 100— 

Limitation Act, S. 28~Cause of action accruing 
during administration—Failure of executor to sue 
within limitation—Beneficiary is barred. 

Where a cause of action has accrued after the 
death of the testator but before administration is 
completed the beneficiary will be barred if the 
executor fails to sue within the period prescribed 
by law ; for the estate is still the estate of the 
testator and not the estate of the beneficiary who 
may be a life tenant under the will of the testator 
and consequently a title that may be acquired by 
a stranger by lapse of time will be a title acquired 
against the testator and not against the life tenant. 
[P. 732 Col. 1.] 

(j) Limitation Act, S. 17— Assumes that legal 
representative holds property in the right of testator. 

Section 17 of the Limitation'Act proceeds on 
the assumption that the legal representative holds 
the property in the right of the deceased and that 
it is his duty to sue in respect of a cause of action 
that has accrued to the testator after his death. 
[P. 732 Col. 2 ] 

(k) Probate and Administration Act, S. 147— 
Underlying principle is that if executor is barred the 
beneficiary is barred. 

The principle on which Section 147 is based is 
that a title gained by a stranger as against the 
executor is good against the beneficiary for on no 
other view can the neglect of the executor be 
regarded as occasioning a loss to the estate. [P. 
735 Col. 1.] 

C. C. Das and Nirsu Narnin Sinha for 
the Appellant. 

P, K. Sen, A. Sen and Parmeshwar Dayal 
for the Respondents. 

Das, J\ —These analogous appeals arise 
out of two suits instituted by the Maha¬ 
raja of Dumraon for the purpose of estab¬ 
lishing his title to, and recovering posses¬ 
sion of two mauzas, Majhwari and Bhatau- 
H. First Appeal No. 225 of 1921, which arises 
out of suit No. 24 of 1919, relates to 
mauza Majhwari. First appeal No 226 of 
1921, which arises out of suit No. 25 of 
1919, relates to mauza Bhatauli. The 
learned Subordinate Judge has dismissed 
both the suits, and the Maharaja has 
appealed to this court. 

On the 13th November, 1836, Maharaja 
Jai Pragash Singh, the predecessor-in-title 
of the present plaintiff, made a mainten¬ 
ance grant of separate villages to three 


younger members of the family, Maheswar 
Baksh Singh, Rameshwar Buksh Singh and 
Barmeswar Buksh Singh. There were 
really three separate grants in favour of 
three persons, but a single deed was exe¬ 
cuted to cover the three grants. We are 
in this litigation concerned with the grant 
to Rameshwar Buksh Singh which included 
amongst other properties mauza Majhwari 
and mauza Bhatauli. The defendants 
claim to be the successors-in-interest of 
Rameshwar Buksh Singh; but it has been 
found by the learned Subordinate Judge 
that /they are the descendants of Mt, 
Uanno, the mistress of Rameshwar Buksh 
Singh. On the 5th November, 1848, Ramesh¬ 
war Buksh Singh gave mokarari lease 
of mauza Majhwari to Mt. Ganno, 
subject to a payment of Rs. 284-2-6 as 
rent by her. From 1843, wtiwxa Majhwari 
has been uninterruptedly in the possession 
of Mt. Ganno and her descendants. 
So far as the other mauza is concerned, 
there is no evidence how it came into the 
possession of the defendants; but they 
were recorded in the record of rights finally 
published on the 20th August, 1911, as 
being in possession of mauza Bhatauli by 
virtue of a deed dated the 8th Poos, 1299. 
That deed, however, has not been produced 
and it is the co.mmon case that no such deed 
was c.xecuted. 

Rameshwar Buksh Singh, tlie grantee, died 
on the 14th July, 1864, leaving a widow 
Dulhin Kajbansi Koer who according to the 
plaintiff was allowed by the Raj to continue 
in possession of the villages granted to her 
husband. Sometime in 1862, Rameshwar 
executed a mortgage in favour of the then 
proprietor of Dumraon Raj in respect of 
several villages, including Majhwari and 
Bhatauli, as a security for a loan which he 
took from the mortgagee. In 1882, Maha¬ 
raja Radha Prasad Singh, who succeeded to 
the Raj in 1871 and was the third in 
succession from the grantor, commenced a 
suit to enforce the mortgage security against 
Dulhin Rajbansi. His suit succeeded, andi 
in due course, he purchased the properties, 
including Majhwari and Bhatauli, at the 
judicial sale held in execution of his decree. 
His sale certificate is dated the 4th July, 1887. 
On the 17th December, 1890, Maharaja 
Radha Prasad executed a will by which 
he gave a life-interest in his estate to his 
wife Maharani Beni Prasad and appointed 
her and his Dewan, Jai Prakash L^i 
cutrix and executor of bis estate. He died 
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on the 5th May, 1894, and, accordinj? to 
the case of the plaintiff, was succeeded, t*) 
the Raj, by Maharani Beni Prasad who had 
a life-estate in the Raj by virtue of the 
will of the late Maharaja. Dulhin Raj- 
bansi died sometime in 1896, and it is 
the plaintiff's c.ise that upon her death, the 
Raj became entitled to resume the mainten¬ 
ance ^rant including the with which 

we are cono^rned in this litigation. Maha¬ 
rani Beni Prasad died on the 12th Decem¬ 
ber, 1907, and upon her death the Court of 
Wards took possession of the Raj on behalf 
of one Jung Bahadur said to have been 
adopted by the Maharani to her husband 
prior to her death. The present plaintiff 
thereupon commenced a suit against Jung 
Biihadur to recover possession of the Dum- 

raon Rij and obtained a decree in his 
favour on the 12th August, 1910. He 
obtained possession of the Dumraon Raj 
on the 18th September, 1911, and commenc¬ 
ed these suits on the 11th December, 1919. 
According to the case put before us on 
behiilf of the plaintiff his cause of action 
arose on the 12th December, 1907, which 
is the date of the death of Mahai-ani Beni 

Prasad. 


The substantial question in this litigation 
is one of limitation, though the defendants 
in their written statement raised two other 
Important points, one as to the construction 
of the deed executed in favour of Rameshwar 
Buksh on the 13th November, 1836, and the 
other as to their status as the successore in 

interest of Rameshwar Buksh. They 
in the first place that the deed of the idtn 
November, 1836, conveyed an absolute title 
in the properties dealt with by that deed 
to Rameshwar Buksh, and that whether they 
are entitled to claim through Rameshwar 
Buksh or not, the plaintiff has no tit e to 
maintain the suits. Secondly they aUeged 
that they are the heirs ©f Rameshwar Buteh 
in the direct Une and that, assuming that 
the grant to Rameshwar Buksh was a main¬ 
tenance grant, the Raj has no right to re¬ 
sume the grant so long as the line of Ka- 
meshwar Buksh is not extinct. The learned 
Subordinate Judge has answered the first 
question in favour of the defendants, and 
the second question in favour of the plain¬ 
tiff. Mr. P. K. Sen, appearing on betolf of 
the defendant, has accepted the finding of 
the learned Subordinate Judge on the 
status of • bis clients. It must follow that 
the defendants have no title whatever to the 


mauzas in question unless they have acquir¬ 
ed one by lapse of time. 

But two important questions remain ; first 
whether on the interpretation of the deed 
of 1836, any absolute interest was conveyed 
to Rameshwar Bulisli, and, secondly, whether 
the plaintiff's suits are barred by limit ition. 
Although tlie learned Subordinate Judge 
decided the lirst question in fuvoui of the 
defendants, the learned Counsel appealing on 
behalf of the defendants has made no attempt 
to support the decision. Indeed, it is quite 
impossible to support the view ot the learned 
Subordinate Judge on this point. The 
identical deed was construed by their Lord- 
ships of the Judicial Committee in Bent 
Prasad Koeri v. Dudhnath Roy (!)■ It 
will be remembered that Barmeswar was one 
of the grantees named in _ the deed. 
Barmeswar died without issue, and the 
question as to the construction of the deed 
arose in a suit for resumption instituted by 
Mahai-ani Beni Pi-asad against certain per¬ 
sons who claimed under a deed execu^d by 
Bamicswar in favour of one Ram Golam. 
In dealing with this question, their Loid- 
ships said as follows 

“ Their Lordships will not discuss at length 
Uie terms of the grant to Barmeswar which 
was expressly made in lieu of maintenance. 
It was therefore prima facie resumable on the 
death of the grantor in acccordance with the 
law laid down in the cases cited by the Sub¬ 
ordinate Judge. It contains no words pur^rt- 
in« to grant a perpetual interest, and as Bar¬ 
meswar died childless, it is unnecessary to say 
whether his family would have talten the bene¬ 
fit of it if not resumed. ” 


I should point out that the law is now 
well settled that a maintenance grant is 
i-esumable on the death of the.grantee, and 

not on the death of the gi-antor. See^f" 

Wooday Adiiio Deb v. Mukoond Naratn 
Aditto Babu (2), RamesharSakhsh Smgli 

V. Arjun Singh (3). This is not disputed 
before us by the learned Counsel appearing 
for the parties. Now the passage in the 
judgment of the Judicial Co^dtee 
cited before the Subordinate Judge ; but he 
bought that ■■ it wm not necessary tor their 
I^rdshios to review the document ^ a 
Ude "^and that •' it will not be safe to 


(1) (1899) 27 Cal. »56=26 I. A, 216 

4 C. W. N. 274 - 7 Sar. 580 (P. C.) 

(2) (1874) 22 W. R. 225. 

3 (1900) 23 All. 194 - 28 h A. 1 

7 Sar. 804 (P. C.) . - 
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conclude from the above authority that the 
estate conferred upon Rameshwar Buksh 
Singh by the above deed was only for 
his life.” 

The learned Judge then proceeded “ to 
advert to the document as a whole’* and 
came to the conclusion that the grant in 
favour of Rameshwar was *'a heritable 
proprietary grant,” 

For myself, I am bound by the construc¬ 
tion put upon this document by the Judicial 
Committee, and, if I were not, I, with all 
respect, come to the same conclusion. The 
learned Subordinate Judge was much im¬ 
pressed by the fact that there was in the 
mind of the grantor “ an apprehension of 
future disputes between the sons and heirs 
of the brothers of the executant on the one 
hand, his grandson on the other hand 
regarding the succession to the Raj” and 
he concluded that, the grantees having 
abandoned some existing right, “ it is barely 
reasonable to presume that they did so on 
the condition that suitable provisions for 
their heirs were made.” 

1 may point out at once that a maintenance 
grant is not absolutely inconsistent with 
a grant to the donee and his heirs. Such a 
grant is prima facie resumable on the 
death of the grantee, but the context may 
show that it was intended to make provision, 
not only for the donee, but for the heirs of 
the donee. Where the grant is so expressed, 
the grantor has the right to resume the 
grant on the extinction of the line of the 
[granted It is all a question of construct- 
Ition. All that I need point out at the pre¬ 
sent stage is that a grant may be a main¬ 
tenance grant, though it is expressed to be 
for the benefit of the grantee and his heirs. 
In the present case feimeshwar Buksh has 
left no heirs and the Raj has undoubted 
right to resume the grant, provided it has 
not lost the right by lapse of time. I have 
not thought it necessary to deal with the 
point at length, because it is admitted 
before us by Mr. P. K. Sen, that the judg¬ 
ment of the learned Subordinate Judge on 
this point cannot be supported. It is 
sufficient for me to say that there are no 
words in the deed indicating that an ab¬ 
solute interest was conveyed to the grantee. 

This brings me to the question of limita¬ 
tion, the only substantial question in this 
case. In.arguing this question, Mr. Sen has 
followed his own line of reasoning and not 
that of the Subordinate Judge, and in this 


he has exercised a wise discretion. It will 
be convenient to set out the rival conten¬ 
tions before proceeding to discuss the plea. 
The plaintiff’s case is that upon the death 
of the original grantee, his widow Dulhin 
Rajbansi was allowed by the Raj to remain 
in possession of the grant, and that the 
right to resume the grant did not accrue 
to the Raj till 1896 when Rajbansi died. 
The Raj was in 1896 in the possession of 
a life tenant, and the cause of action accrued 
to the plaintiff on the 12th December, 1907, 
the date of the death of the life tenant. 
The defendants contend that if the grant 
was resumable on the death of Rameshwar, 
the cause of action accrued to the Raj on 
the 14th July, 1864, and though the Raj 
may have allowed Rajbansi to continue in 
possession of the villages which were the 
subject-matter of the grant, the villages in 
suit were not in the possession of Rajbansi, 
and that the defendants were in by the 
laches of the Raj, and that limitation began 
to run in their favour from the 14th July, 
1864. Next, they contend that Maharaja 
Radha Prasad brought a suit against 
Dulhin Rajbansi to enforce a mortgage 
executed by -her husband in favour of the 
Raj, and purchased the properties tn execu¬ 
tion of the decree obtained by him. By 
such purchase, which took place in 1887, 
there was a merger of the two interests, the 
interest of the grantee and the interest of the 
grantor, .and the interest of the grantee 
having merged in the Raj, the Raj was 
entitled to re-enter upon all the villages dealt 
with by the deed of 1836, including the 
villages in suit. They contend accordingly 
that time began to run in 1887 and did not 
cease to run by reason of the subsequent 
death of the Maharaja in 1894, Lastly they 
contend that in any event, time began to run 
in #1896 on the death of Dulhin Rajbansi, 
Now it will be remembered that in 1896 the 
Raj was in the possession of Maharani Beni 
Prasad. The defendants admit that the 
Maharani had a life estate under the will 
of the Maharaja, but they contend that she 
was an executrbe as well, and they insist that 
the right to bring a suit vested in her, not in 
her right as life tenant, but in her right as 
executrix, and that time began to run in their 
favour in . 1896. To these contentions the 
plaintiff replies as follows :— 

Firfet, in regard to ihe contention that 
the cause of action accrued to the Ra; in 
1864, he says that it was open to the Raj to 
recognize Dulhin Rajbansi as having succeed 
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ed to the interest which was of her husband 
in the mainteinance grant; and if, as 'is 
asserted, the Raj did recognize her in that 
capacity, it was not open to it to institute a 
suit in regard to the villages which were in 
the possession of the defendants. Secondly, 
in regard to the contention that the cause of 
action arose in 1887, when Maharaja Radha 
Prasad purchased the properties which were 
the subject-matter of the grant the plaintiff 
replies that the outstanding interest as 
tnokararidars in favour of the defendants 
prevented merger, and that it was not open 
to the Raj as purchaser of the interest of 
the maintenance holder, to put an end to the 
tnokarari created before the mortgage. It 
will be remembered that on the 5th Novem¬ 
ber, 1848, Rameshwar executed a mokarrari 
patta in respect of mauza Majhwari in favour 
of Ganno Koer. The mortage in favour of 
the Raj was executed in 1862. The argu¬ 
ment is to the effect that, as the purchaser 
of the interest of Rameshwar as it existed in 
1862, the Raj was entitled to rent from the 
defendants, but was not entitled to evict 
them from the mauza which they were 
entitled to hold so long as Dulhin Rajbansi 
was alive. Lastly, in regard to the conten¬ 
tion that where the executor is barred, the 
heir at law is barred, it is argued that there 
is no principle to support the proposition and 
reliance is placed upon Art. 141 of the 
Limitation Act 

In my opinion, the ffrst point urged on 
behalf of the defendants must fail. I am 
inclined to take the view that upon a ti-ue 
construction of the maintenance grant of the 
13th November, 1836, a heritable estate was 
conferred on the grantee, subject to the right 
of the Raj to resume the grant on the 
extinction of the line. The operative clause 
is in these terms :— 

“I have made a grant of the milhat 

right in the mauzas named below.by way 

of maintenance with the detail as follows , 
and then follows the details of the mauzas 
granted to each ef the grantees. If the 
deed stopped here, it could not be urged 
that a heritable interest was conferred on 
the grantees. Pritna facie, land granted 
by way of maintenance is resumable on the 
death of the grantee; but the context may 
show that the grant was intended for the 
maintenance of the grantee and his heirs, 
in which case it does not revert to the 
principal estate until the line becomes extinct 

or there is a failure of heirs. The question 


is. is there anything in the context to control 
the prima facie meaning of the words 
employed by the grantor ? I think there is, 
and it will be found in the clause which 
runs as follows : — 

“If any of the said three persons or 
their heirs put forward hereafter any objec-j 
tion against the rnis of the Ra,j as regards 
the difference in their maiatenance grants 
which, according to the custom obtaining in 
the family, 1 am competent to assign mure 
to one and less to another, such objection 
shall not be held legal or tenable in courts." 

If the grant were resumable on the death 
of the grantee, then obviously there was no 
room for any objection on the part of the 
heirs; and it seems to me that the grantor 
by providing against the possibility of an 
objection on the part of the heirs of the 
grantees, has clearly indicated that the 
grantees took a heritable, but not an 
absolute, interest under the grant. 

I will assume, however, that the grant 
was resumable on the death of Rameshwar. 
Still there was nothing to prevent the Raj 
from allowing the widow to hold the land 
upon the terms upon which her husband 
held; namely, as a maintenance grant 
resumable on her death. And this is exactly 
what the Raj elected to do. The name 
of Dulhin Rajbansi Koer was recorded 
in the Land Registration Department in the 
place of her husband without any protest 
or objection on the part of the Raj. She was 
allowed to bring rent suits against her 
tenants, and the Raj sued her upon the 
mortgage executed hy her husband and 
recovered a decree against her. The plaint 
filed by the Raj against her, a summary of 
which is given in Ex. C., the extract from 
the Register of suits, shows that in the 
estimation of the Raj. the properties dealt 
with by the maintenance grant “on ttie 

death of the Babu”, 

Rameswar, “have devolved on the defendant 

by virtue of inheritance as a life mterest 
Finally there is abundant oral evidence 
to support the view that Rajbansi was 
allowed by the Raj to continue in possession 
of the villages granted to her husband, 

The Raj having elected to r^gmsc 
Dulhin Rajbansi as having 

"t r suit against th. d^en^nts for 
recovery of the villages of which they were 
in possesion untU the interest of DulhuT 
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Rajbansi came to an end. The first point 
raised on behalf of the defendant must 
accordingly be decided against them. 

It was next contended that time began to 
run in 1887 when Maharaja Radha Prasad 
purchased the villages including the villages 
in suit in execution of his mortgage decree. 

It will be remembered that in l862Ramesh- 
war took a loan from the then proprietor of 
the Dumraon Raj and executed a mortgage 
in his favour in respect of all the villages 
covered by the maintenance grant. Previous 
to that, however, he had made over Majhwari 
to A/i. Ganno in mokarrari settlem^t, 
subject to the payment of a rent to him. 
Maharaja Radlm Prasad sued upon the mort¬ 
gage in 1882 and purchased the mortgaged 
properties in 1887 at a judicial sale held in 
execution of his decree. It was argued that 
the interest of the maintenance-holder having 
come to an end by the judicial sale, it was 
open to Maharaja Radha Prasad to re-enter 
upon the villages which were in the possession 
of the defendants and that time began to run 
in favour of the defendants from the moment 
the villages were purchased by the Maharaja. 
The argument, in my opinion, is without sub¬ 
stance. In order to succeed the defendants 
must establish that the effect of the judicial 
sale was that the interest of the maintenance- 
holder and that of the reversioner became 
vested in the same person in the same right, 
so that the interest of the maintenance-holder 
merged in the reversioner and so ceased to 
exist It must be remembered that, as 
against the maintenance-holder, the defend¬ 
ants had acquired a tittle by adverse posses¬ 
sion, and that they could not be evicted from 
the disputed villages so long as the interest 
of the maintenance-holder was in existence. 

^No doubt the Raj was not bound by a title 

acquired against the maintenance-holder, but 
there was no right of re-entry in the Raj until 
the interest of the maintenance holder ceased 
to exist. The critical question which we have 
considered is, did the interest of the main¬ 
tenance-holder merge in the reversioner as 
consequence of the judicial sale and so cease 
to exist ? 

Now in order that there may be a merger, 
the two estates must wholly coalesce. I 
apprehend that the interest of the mainte- 
tenance-holder could not cease to exist as to 
some portion of the interest and be kept on 
foot as to the remaining portion. If I am 
right in this view then the intervening estate 
ip village Majhouli in the defendants effec¬ 


tively prevented merger. In order to appre¬ 
ciate the point, it will be necessary to re¬ 
member that on the 5th November. 1848, 
Rameshwar, the original grantee under the 
deed of the 13th November, 1836, executed 
an httamrari mokarrari patta in respect of 
village Majhouli in favour of Ganno Koer and 
her heirs. The transaction was perfectly 
valid and Ganno Kuer was entitled to hold 
village Majhouli under the patta of 1848 so 
long as the interest of the maintenance-holder 
was in existence. In 1862, the then holder 
of the Raj took a mortgage of the properties 
covered by the maintenance grant. In what¬ 
ever form the mortgage may have been e.x- 
pressed it could not possibly affect the sub¬ 
sisting interest of Ganno Koer in village 
Majhouli under the transaction of 1848. 
When Maharaja Radha Prasad ultimately 
purchased the properties in execution of his 
mortgage decree, he could not have evicted 
defendants from village Majhouli, as, in my 
opinion, they were entitled to put forward 
their prior title under the transaction of 1848, 
in answer to the claim of the Maharaja in so 
far as the intervening interest of the defend¬ 
ants in village Majhouli is concerned. As, in 
my opinion, there could not a merger of part 
of the interest of the maintenance-holder, 
there was in law no merger at all. 

But there is a more conclusive answer to 
the argument of the defendants. In order 
that there may be merger, the two estates 
which are supposed to coalesce must be 
vested in the same person at the same time 
and in the same right. Now, what are the 
two estates in this case ? Obviously the 
estate is reversion and the estate which was 
in the maintenance-holder. But it was not 
the estate in reversion which acquired the 
estate of the maintenance-holder. It was a 
pure accident that the Maharaja of Dumraon 
took the mortgage in question from the 
maintenance-holder. The point is that it 
was not as the owner of tbe estate in rever¬ 
sion that the loan was given by the Maha¬ 
raja of Dumraon and the mortgage taken. 
When he ultimately purchased the proper¬ 
ties in execution of his mortgage decree, he 
did so not as the owner of the estate in 
reversion, but purely in his personal capacity, 
so much so that on his death, the properties 
purchased by him would devolve on his per¬ 
sonal heiiS, though the E^j might have goo® 
by survivorship to a collateral. This point is 
clearly established in the decision of the 
Judicial Committee! in Rani Jagdamba Kum^' 
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rt V. Wasir Narairt Singh (4). The question 
in that case was whether properties purchas¬ 
ed by the Raja of Serampore out of the 
income of the Raj formed an accretion to 
the Raj. It was contended that all the in¬ 
vestments made by the Raja out of the 
income of the Raj formed an accretion 
to the Raj and descended with it. In 
reply to this argument which succeeded in 
the High Court, Lord Buckmaster said as 
follows: “ Their Lordships think that this 
conclusion is wrong, and that its error is due 
to the idea that the produce of their imparti¬ 
ble estate naturally belongs to and forms an 
accretion to the original property. In fact, 
when the true position is considered, there is 
no accretion at all. The income when recei\ • 
ed is the absolute property of the owner of 
Ithe impartible estate. It differs in no way 
Ifrom property that he might have gained by 
Ihis own effort or that had come to him in 
circumstances entirely dissociated from iht 
oufMTship of the Raj, It is, therefore, a 
strong assumption to make that the income 
;)f the property of this nature is so affected 
by the source from which it came that it 
still retains its original character.'’ In my 
oipnion, it is impossible to contend that there 
was a merger of the two estates if, as the 
Judicial Committee has held, the properties 
purchased by Maharaja Radha Prasad in 
execution of his mortgage decree are to be 
regarded as properties that had come to him 
in circumstances entirely dissociated from 
the ownership of the Raj. In my opinion, 
it was not open to Maharaja Radhi\ Prasad 
on purchasing the properties, which were the 
subject-matter of the maintenance grant, to 
treat the maintenance grant as having c^s* 
ed to exist and to take proceedings against 
the defendants. 

1 now come to the most important point 
argued in the case on which, 1 think, the 
defendants are entitled to succeed. It is 
conceded that the right to resume the grant 
accrued to the Raj on the death of Dulhin 
I^jbansi Koer which occurred sometime in 
1896. The defendants maintain that the 
suit not having been brought within 12 y^re 
of the date of the death of the Dulhin it is 
barred under the provisions of Art. 144 of 
the Limitation Act. The plaintiff replies that 
in 1896 the Raj was in the possession of 
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Mahnrani Beni Pmsad, who was entitled to 
a life estate in the propeities comprising the 
Dumraon R\j, and that the failure or the 
neglect of the Maharani to bring a suit 
against the defendants does not affect his 
right to bring a suit within twelve yeai'S of 
the death of the Maharani under Art. 140 
or Art. 141 of the Limitation Act. The 
Maharani died on the Tith DecL'mber, 1907, 
and the plaintiff contends that the present 
suits are well within time having been brought 
on the 11th December, 1919. To this argu¬ 
ment the defendants have two replies, (list, 
that the plaintiff having elected to proceed on 
his presumptive title based on possession and 
not on any specific title which, if pmved, 
would attract the operation of Art. 140 or 
Art. 141 of the Limitition Act, the court 
will not allow Ihm to have recourse to Ai t. 
140 or Art. 141 on the question whether 
his suits are not barred by lapse of time, and 
secondly, that the Maharani was the executrix 
under the will of Maharaja Radha Prosad 
and as such was the statutory owner of the 
properties and that this statutory ownership, 
that is to say, ownership fur the purpose of 
the Probate and Administration Act, prevent¬ 
ed the estate from devolving on her as life 
tenant so long as administration was not 
completed and the purposes of the will 
carried into effect and that her failure to 
bring a suit against the defendants had the 
effect of giving a complete title to the defen¬ 
dants, and that there is no principle tb 
support the view that where the executor is 
barred, there is a revival of the cause of 
action in the heir-at-law or the beneficiary. 

I am of opinion that the plaintiff cannot 
ask us to hold that either Art. 140 or 141 
of the Limitation Act applies to this case. 
Art. 140 applies to a suit by a remainder¬ 
man or reversioner (other than a landlord) 
or a devisee for possession of immoveable 
property. Art. 141 applies to a like suit 
by a Hindu or Muhammadan entitled to the 
possession of immoveable property on the 
death of a Hindu or Muhammadan female. 
Now the plaintiff does not allege in his plaint 
that he is a remainderman, a r-. versioner or 
a devisee within the meaning of those terms 
as used in Art. 140, or a Hindu entitled to 
the possession of the Raj on the death of a 
Hindu female within the meaning of Article 
I4l of the Limitation Act. In bxs plaint he 
relies on his presumptive title based on 
possession and not on any specific title which 
it would be necessary for him to establish to 
enable him to bring his case within the tei*ms 
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of either Art. 140 or Art. 141 of the Lunita- 
tion Act. Nor has he given any evidence of 
any speciBc title. How are we then to say 
that he is either a reniainderraan a rever- 
slner, a devisee, or a Hindu entitled to the 

possession of the Raj on the death of a 
female ? In my opinion the plaintiff has 
neither made nor established a case under 
Art 140 or 141 of the Limitation Act That 
being so, the residuary article, namely Art. 

144, musi apply, ^ 

barred under that article., 

I will, however, ignore the pleadings in 
these cases and overlook the lack of evi- 
de^e 1 will assume that the Maharan. had 
a life estate under the will o Maharaja 
Radha Prasad and that the plaintiff was 

entitled to the possession of the Raj on her 

toth. Now Article 140 can have no 
nossible application to this case. It is settled 
C that the terms "reversioner" etc. in 
Art 140 are used in the technical sense of 
the'English Real Property Law. It is not 
suggested that the plaintiff was a remainder- 
man for it is conceded that the Maharaja 
deviUd the estate to his widow for life with 
remainder over to his adopted son to be 
adopted by his widow. Nor is the P'Amtiff 
•• a reversioner ” in the sense in which that 
term is understood in English Real Property 
iLaw. A reversion arises where the grantor 

.rants a particular estate to a 
does not dispose of the remamder. That 
which is not disposed of resides in the 
grantor and is called a revereion. It is the 
interest in land undisposed of which reverts 
to the grantor after the exhaustion of the 
particular estate. See Halsbury s Laws of 
England.” Vol. 24 page 212. 

But here the complete estate was devi^d by 
the Maharaja, the life estate to the Maharam 
and the remainder to the son to be adopted. 
The two together made up the estate in fee 
simple which was completely disposed of, 
and as was pointed out by Selbome L. C. m 
the Attorney General of Ontario v. Andrew 
F. Mercer (5). 

» There cannot, in the usual and proper 
sense of the term be a reversion expectant 
upon an estate in fee simple.’' 

Now it may be said that the gift of the 
remainder to the adopted son never took 
effect as the adoption was set aside, and 
that there was only a conditional grant of a 
fee simple to the adopted son, that is to 


(5) (1883) a A, C. 767. 


say, a grant conditional upon the adop¬ 
tion taking place. This is undoubtedly so, 
but the argument does not help the plain¬ 
tiff. As has been pointed out, if the fee 
simple granted is '* conditional ” or deter¬ 
minable ” what is left in the grantor, is not 
a reversion, but “ a possibility of reverter.” 
See Halsbury, Vol. 24, page 213 at page 
237. The case of “ a possibility of reverter ” 
is clearly not comprehended within the 
terms of Art. 140. 

It is needless to point out that the plain¬ 
tiff does not claim as a devisee. 

It follows, therefore, that Art. 140 has no, 
application to the case. 

But the plaintiff also relies on Art. 141 
Now just as Art. 140 applies to a suit in 
which the plaintiff claims as a remainder¬ 
man, reversioner or devisee in the sense in 
which these terms are used in English 
so Art. 141 is restricted to suits by plaintiff 
whose title and right, as the heir of the 
last full owner, to sue for possession accrues 
upon the death of a female holding a 
woman’s qualified estate under the Hindu 
or Muhammadan Law. On referemce to the 
cases decided under Art, 141, it will be 
noticed that the article has been applied, 
in the case of Hindus, to the plaintiff suing 
as reversioner in the sense in which that 
term is used in Hindu Law. To claim the 
benefit of Article 141, the plaintiff must 
prove, first, that there was a qualified estete 
in the Hindu female and secondly, that 
he was entitled to possession after the 
death of the female, as the heir of the last 
male holder. Now this case is not su^ested 
in the plaint nor established in the evidence, 
and 1 do not see how it is possible for the 
plaintiff to rely on Art. 141 in answer to the 
defendant’s plea. 

Assuming that Article 141 applies to 
this case it must still be shown that having 
regard to the existing law, the plaintiff was 
entitled to the possession of the properties 
in dispute at the date of the suit. As tfie 
Judicial Committee pointed out in Hart 
Nath Chatterji v. Mathura Mohan Qos- 
wami (6). 

“ The intention of the law of limitation is 
not to give a right where there is not orie, but 
to interpose a bar after a certain period to 
a suit to enforce an existing right, ” 


(6) (1893) 21 Cal. 8=20 I. A. 183- 

6 Sar. 334 (P.C.) 
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The facts in that case were as follows 
One Ramanandan died in 1847 leaving a 
widow Pearimoni and five daughters. 

The eldest daughter Drobomoni died in 
1867, leaving a son Kala Chand who died 
in 1868, leaving a sonGirish, who was the 
third defendant. The second daughter 
Kurromoni died in 1874 leaving a son 
Mathura Mohan, the first defendant. I he 
third daughter Motimani died m 185/ 
leaving a son Thakurdas, the second def^- 
dant The fourth died childless, and the 
last survivor Sampuma died on the 2-nd 
February, 1884, leaving a son Harmath who 
was. the plaintiff. It will be noticed that 
Sampuma was entitled to a share to be 
held by her as a Hindu daughter, and that 
her son, the plaintiff, was entitled to that 
share after her death. Not having succeeded 
in getting possession of her share, barn- 
puma brought a suit in 1879 
dismissed, in 1881. She diedjDn 
February, 1884, and on the 6th April. 188d, 

the plaintiff instituted a suit to enforce his 
right in the estate of his grand-father, and 

relied on Art. HI as saving 
Now the law of the land, as established m 
the celebrated case known as the Shtvaganga 
case (7) is that a decree fairly and 
obtained against the holder of a qualified 
estate binds the reversioner, Lord- 

ships pointed out that the words entitled to 
the possession of immoveable property 
in Art 141 refer to the then existing law 
and came to the conclusion that, havuig 
regard to the decision in the Shtvaganga 
case (7). there was no existing right in plam- 
■iff which he could enforce by suit. The 
iecision of the Judicial Committee is autho- 
■ity for the-proposition that Art. 1^1 ca"' 
lot be construed as altering the law of the 

land. 

Two questions arise; first, whether, hav¬ 
ing regard to the existing law there was 
a estate of a Hindu female vested 

in the Maharani and, secondly, ^h^dier 
there was a existing right in the plamtin 
which he could enforce by suit at the date 
of the -suits. If the first question be ans¬ 
wered in the affirmative and if it be found 
that there was a right in existence in the 
plaintiff within 12 years of the date of the 
suit, then, subject to the provision of sec¬ 
tion 9 of the Limitation Act, Art. 141 would 
mainUin and preserve the right for the 
full period of U yeare. If, however, either 

(7) (1868) 9 M. 1. A. 830. 

1924 P/92 


of the questions be answered in the negative 
then it must follow that the plaintiff's ar¬ 
gument founded on Art. 141 must fail. 

It will be convenient, first, to deal with 
the question whether there was a qualified 
estate of a Hindu female vested in the 
Maharani at the date when the Raj became 
entitled to resume the maintenance grant, 
that is to say. in 1896. The Maharani had 
a life estate under the will of her husbana 
but she was also the executrix, of the will. 
1 apprehend that it is settled beyond doubt or 
controversy that an executor as such is the 
owner of the properties of the testator 
and holds these properties in the right of the 
testator and not in the right of the bene-j 
ficiai-ies. Section 4 of the Probate and 
Administration Act, I think, makes the 
position perfectly clear. That section runs 

as follows: 


** The executor or the administrator, as the 
case may be of a deceased person is his legal 
representative for all purposes, and all the 
property oj the deceased person vests in him as 

such” 

Now a legal representative means “a 
person who in law repi^ents the estate of a 
deceased person ” {See Section 2 (11) of the 
Civil Pmccdure Code), and the principle 
established by Section 4 is that the exe¬ 
cutor is the owner of the properties of the 
deceased, who lives in the executor, not as 
a physical person, but as a legal per¬ 
sonality. 

In Hollis V. Smith (8) it was laid down 
that on the death of the testator or intestate, 
his executors or administrators are in point 
of a law the owners of the goods which 
belonged to him; and consequently whether 
in actual possession of them or not before 
the tort committed, they may be barred, as 
any person may, upon their own proper^, 
when wrengfully damaged by another. An 
executor, as such, could, under the old prac¬ 
tice in England, maintain quare impedtt, for 
a disturbance in his own time, or ejectment 
where the testator had a lease for years, 
upon an ouster after his death. {See 
on Executors, Idth Edition, page 6bl). 
Mter ^teLand Transfer Act of 1897, the 

position of the executor must be the 

with regard to the realty which belonged to 
the testator. The old process of ejectment 
and ouster was abolished by the Lommon 
Law Procedure Act 1852 in favour of a. writ 


(8) (ISQB) Ifl East 294= 103 R* 786. 
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of ejectment, which, in its turn, has given 
place to an action for the recovery of land, 
which is commenced by the ordinary writ. It 
follows that after the Land Transfer Act 
of 1897, an executor in England is entitled 
to maintain an action for the recovery of 
land where there is an ouster after the death 
of the testator, in his own right, and not m 

the right of the beneficiaries. 

I The Hindu Wills Act makes no distinction 
between Realty and Personality, and it has 
been held that the effect the Hindu Wills 
Act is to place the executor in India on the 
some footing as an English executor Shatk 
Moosa V. Shaik Essa (9). As is pointed out in 
Mayne on Hindu Law (9th Edition, page 611), 
“ the result is that in all the cases coming 
within the Hindu Wills Act, or the Probate 
Act, the executor or the administrator as 
such is the legal representative of the 
deceased and statutory owner of property, 
except such as would otherwise have passed 
by survivorship to some other person.” 

This is clearly established in two of the 
cases to which reference was made by Mr. P. 
K Sen in the course of his ai^uments. In 
Ganoda Shtmdary Chaudhurain v. Nalim 
Ranjan Raha (10), the facts were these. One 
Mohan Chunder Roy Chowdhury died in 
January, 1895, leaving a will of which he 
appointed the plaintiff, who was his widow, 
executrix. The latter obtained probate on 
the 8th May, 1895. Prior to his death he 
gave power to adopt and the plaintin, 
who adopted a son to him was 11 years 
old at the date of the suit. The adopted 
boy was undoubtedly entitled to succeed 
to the estate of his deceased father, and, 
on the 3rd June, 1908 (that is to say, 13 
years after the death of the testator) the 
Court of Wards issued a notification assum¬ 
ing charge of the estate left by the testator 
which was described to be the property 
of the minor adopted boy. 

It was not disputed that if the estate had 
in fact vested in the minor, the Court of 
Wards was entitled under the law to assume 
charge of the estate. It was, however, con¬ 
tended on behalf of the plaintiff that the 
minor could not become the proprietor until 
administration was completed, and that the 
estate not being the estate of the minor 
until the completion of the administration, 
the Court of Wards was not competent to 


( 9 ) (1884) 8 Bora. 241. __ 

(10) (1909)36Cal.28=l I.C,5U = 12C.W.N. 1065. 


assume charge of that estate. This conten¬ 
tion found favour with Woodroffe, J. who 
said as follows ” The residuary legatee 
does not become proprietor until after the 
administration has been completed and his 
interest thus ascertained. This interest is 
subject to the payment of debts and legacies 
and the discharge of other trusts contained 
in the will. No doubt he is beneficially inte¬ 
rested in the estate subject to these payments 
and the discharge of these trusts ; but he is 
not proprietor, except when a residue has 
been ascertained, which on completion of ad¬ 
ministration is made over to him by the 
executrix.” This case is a clear authority 
for the proposition tliat, though beneficially 
interested in the estate, the Maharani^ in her 
personal capacity, was not the proprietor of 
the estate until after the administration was 
completed. In Bhupendra Krishna Ghosh v. 
Amarendra Nath Day (11), the question was 
raised whether, in the circumstances of the 
case, the property had vested in a full owner 
under the ordinary Hindu Law of inheritance 
and whether the devolution from the full 
owner could in any way be regulated by the 
testator by a direction contained in the will. 
One Herambo Nath Ghosh, died on the 10th 
November, 1907, leaving a widow Paritoshihi 
his adoptive mother, Kissory Moni, and two 
sons of his natural sister Benodini, namely 
Amarendra and Sudhindra. He left a will 
by which he appointed his widow Paritoshini 
the sole executrix of his will. He gaVe her 
authority to adopt five sons in succession and 
provided that if she died without adopting a 
son or such adopted son predeceased her 
without leaving any male issue, then his estate 
after the death of his wife should pass to the 
sons of his sister Binodini who might be living 
at the time of his death. It will be noticed 
that there was no devise of the estate either 
to his widow or to the son to be adopted by 
her; though he undoubtedly thought that 
they take an estate of inheritance under the 
Hindu Law. The only devise in the will 
was to the sons of his sister which was to 
take effect in the event of his widow dying 
without adopting a son or the adopted son 
predeceasing his widow without leaving any 
male issue. After the death of the testator 
Paritoshini adopted a son to her husband 
but the adopted son died on the 11th March, 
1910 unmarried. Paritoshini died a a few 


(11) (1916) 43 Cal. 432=431.A.12= 19 M.L.T. 97 
20 C. W N. 169 = 38 M. U J. 110 = 23 C. U J- 
14A.L.J. 167 = 3 L. W. 252 = 34 
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days afterwards, and on her death, the 
sister’s sons claimed the estate under the 
will of the testator. This was challenged by 
Kissory Moni, the adoptive mother of the 
testator, who instituted a suit for the 
construction of the will of the testator. One 
of the points urged on her behalf was that 
once the succession has opened in accordance 
with Hindu Uw, the testator can by no act 
of his alter that course of succession. It 
was argued on behalf of the plaintiff thati 
upon the death of the testator, his widow 
took the estate under the law and not under 
the will: and that, on adoption she was di¬ 
vested of that estate which devolved on ^e 
adopted son under the law and not under 
the will; and that, on his death, adoptive 
mother took the estate again under the law, 
and on her deatn the estate devolved on the 
plaintiff, as the nest heirs of the adopted 
son. In answer to his contention (which 
failed on other grounds) it was pointed out 
by Fletcher, J., in the court of Brst ‘^stance, 
by Jenkins, C. J. in Court of Appeal and by 
the Judicial Committee that the appomt- 
ment of an executor had the effect of prevent- 
mg the estate from devolving on the 

heir-at-law. In delivering the of 

the Judicial Committee, Mr. Ameer Ah said 

as follows 

»In the present case had the testator 
given to the widow a power to adopt wttlwut 
%nstiluting her his executrix, she would have 
taken merely a widow’s mterest which 
would have become div^ted on her 
a son. It is clear, however, from the 
fang^age of the will that the testator was 
anxious that there being no natural bom ^n, 
a son should be adopted who and whose 
male issue should duly perform those 
rites which are considered ^sential m tne 
Hindu system for the salvation of the 
^ceased.^ With ’this object he 
her to make ffve 

constituted her executrix to give effect to his 
wishes.” 


It was contended before us that, though 
the appointment of an executor may hap 
the eff^t of preventing the estate from 
devolving on the heir or the residu^y 
legatee, still the executor represent the 
mterest of the residuary legatee, and tha^t, 
as in this case, the residuary legatee had only 
a life-interest in the estate of her husband, 
all that was vested in the executors w^ tto 
life-intcrest, and that consequently the 
tbe plaintiff is enUtled to a fresh period from 


the date of the death of the life-ten^t In 
my judgment, tliere is no foundation for this 
araumont. I have already indicated my view 
oirthis point; but it is worth while repeating 
that the executor is the legal I'cpresentative 
of the testator and does not represent the 
interest of the residuary legatee so loog as 
administration is not completed. 2 

actual position is stated in these words in 
Shephard’s " Touclistone " : The executor 
“shall be charged and cliargeablc for so 
much as is committed to him as the testatoi- 
himself; for this cause the executor is said to 

represent the person of the testator ; for as , 
to the estate committed to his trust, he may 
chai-ge others and be chargeable himselt, sue 
or be sued as the testator himself might. 
And the estate he hath by his executorship 
is said to be in him to the uses of the 
teitalor in his right; and what he doth in 
the disposition of his estate is said to be in 
the right and to the use of the testator also. 

(8th edition, volume 2, page 400). 

Reference may also be made to the follovv- 
ing passage in Halsbury’s Uw of England 
Vol XIV page 217:-“ The interest which a 
personal representative has in tlie goods of 
a deceased person differs from the ordinary 
interest which a person has in his own g^ds, 
inasmuch as the representative holds them 
in the right of the deceased". 

It is quite true that when he 
out the purposes of the will he will ho d the 
residue as trustee for those beneficially en¬ 
titled, but until the administration is com¬ 
pleted. he is the owner of the estate, in the 
right of the deceased and not in the right 

of the beneficiaries. This, I 
clear from the terms of Section 4 of the Pro 
bate and Administration Act, and js 
lished by the decisions of the English Court , 
Nixon V. Smith (12) and Attenborrough v. 

Solomon (13). 

If this be the true position, then dearly 
legal representative must sue in respect of a 
cal^e of action that has accrued to the 
tiuor, after his death but before admmis. 

3s,.s.“. 

has began to run, no subsequent disabiUty or 
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inability to sue stops it. Where a cause of 
action accrues, not only after the death of 
the testator but also after administration is 
completed, there n again no difficulty. For 
the estate has now ceased to be the estate of 
the testator and has became the estate of the 
beneficiaries, and, where the beneficiary is a 
life-tenant, the remainder-man or the re¬ 
versioner is not prejudiced by the neglect of 
the life-tena.^t to sue. But where a cause of 
action has secured after the death of the 
testator but before administration is com¬ 
pleted, it seems to me that the beneficiary 
will be barred, if the executor fails to sue 
within the period prescribed by law, for the 
estate is still the estate of the testator, and 
not the estate of the beneficiary who may be 
a life-tenant under the will of the testator, 
and consequently, a title that may be acquir¬ 
ed by a stranger, by lapse of time, will be a 
title ^adquired, against the testator, and not 
against the life tenant. Both Art. MO and 
Art. Ml presuppose an estate in a life-tenant 
or in a Hindu or Mahomedan female; but 
where, in respect of any particular property, 
the title of the testator is itself extinguished, 
as it would be under Section 28 of the Limi¬ 
tation Act, where the executor fails to sue 
within the period prescribed by law, that 
particular property will not descend to the 
life-tenant or to the Hindu or 'Mahomedan 
female and consequently the case will not 
attract the operation of Art. MO or 141 of 
the Limitation Act. I may refer to the prin¬ 
ciple enunciated by the Judiciiil Committee in 
Hiifi ^aih Chatterji v. Mathuramohan Gos- 
wami(Q), in support of this proposition. 

But then it may well be that the title 
of the testator to any particular property 
may be lost before the right of any person 
to administer the estate is established. In 
order to meet this difficulty, the legislature 
provided in Section 17 of the Limitation Act 
that ** where a person, who would, if he weie 
living, have a right to institute a suit or make 

An application, dies before the right accrues 
the period of limitation shall be computed 
from the time when there is a legal represen¬ 
tative of the deceased capable of instituting 
or making such suit or application.” 

Section 17 adopts the general rule that a 

complete cause of action cannot.accrue 

unless there be a person in existence capable 
of suing another person in existence capable 
of being sued. 


It would, in my opinion, be unnecessary to 
make this provision, if the beneficiary were 
not prejudiced by the n^ect of the 
executor to sue. It clearly assumes the 
existence of the general law that it is the 
duty of the legal representative to siie in 
respect of a cause of action that has accrued 
after the death Of the testator and provides 
that the time shall not b^in to run until the 
question as to who is the le^al representative 
of the deceased has been solved. In other 
words, Section 17 extends the period of 
limitation in cases not falling within the third 
paragraph. The third paragraph provides 
that this rule shall not apply to suits to 
enforce rights of pre-emption or to suits for 
the possession of immoveable property Or of 
an hereditary office. As is pointed out by 
Mr. Mitter in his Tagore Law Lectures on 
Limitation, “ the application of the rule td 
such cases would tend to create insecurity ofl 
title. ” • 

This appears to be in accord with English 
Law. In my opinion, Section 17 of the! 
Limitation Act proceeds on the assumption! 
that the lefial representative holds the property! 
in the right of the deceased and that it is his 
duty to sue in respect of a cause of action 
that has accrued to the testator after his 
death. 

It may be contended that where (as here) 
the testator appoints the residuary legatee 
as the executor of his will there is a merger 
of the estate held by a man as executbr in 

that which he holds in his own right. 

But this is clearly not so; See Williams on 
Executors, 10th Edition, page 478. As 
has been said by that learned author, 
" Though a pei'son is originally entitled to 
a term, or to an estate of freehold, as an 
executor or administrator, yet in process of 
time he may become the owner of the estate 
in his right. This happens In the case of 
executors when the executor is also residuary 
legatee, and he performs all the purposes of 
the will, and holds the estate as legatee, or 
pays money of his own, to the value of the 
term, in discharge of the testator’s debts, 
and with an intention to appropriate the term 

to his own use in lieu of the m^ney. 

Under these, and the like circumstances, 
the executor will have the estate in Ws owa 
right, and when he has the estate in 
right, it will be subject to mei^er. (jirtieiMy 
speaking, it is difficult to ascertain when 
charge of executor or administrator ceaS^ 
and the ownership inde^ndent of 
character commences, case must 
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depend on its own circumstances. Thts o»h’ 
isceHain that when the executor or admtnis- 
trator ceases to hold the estate in that character, 
he vill hold the same in his own right, and it 
will be subject to merger.” 


(Williams on executors, 10th Edition, 
pages 478 and 479). 

The question as to when the executor 
ceases to hold the property as executor was 
investigated in Attemborough v. Solommi 
(13.) The testator by his will dated the 
20th March, 1878. appointed his sons A. A. 
Solomon and J. D. Solomon, ex^utors 

and.trustees of his will and devised 

and bequeathed his residuary estate to 
his said trustee upon trust to sell the 
same and to divide the sale pi-oceeds into 
four equal parts. And the testator directed 
that each of his said sons should retain 
one of such fourth parts for his own use 
and beneRt and should stand possessed 
of the two remaining fourth parts upon 
trusts for the benefit of his two daughters. 

It will be noticed that his sons were not 
only the executors and trustees of ^^e 'Vill 
but were residuary legatees to the extent of 
half the estate. All the debts, 
funeral and testamentary expenses and duty 
were paid within one year of the testators 

S and in March 1879 the res.duaoj 
account was sent in by the resi»ndent and 
\TOS duly passed. On these facts it was 
found that the estate was “mpletely 
administered within a year of the draA 
of the testator. Part of the residuary estate 
consisted of certain valuable ptete whtch was 
in the sole possession of A. A. Solomon, pend¬ 
ing ultimate division of the trust estate, a 
1892 A A. Solomon pledged the plate with 
aoeellants in his own name to secure 
an advance of £65 and interest thereon. 

The appellants had no notice that 
formed part of the testators tesidua^ 
or?hat A. A. Solomon was not 

absolute beneHcial owner thereof. The 
money so raised was applied by A- A. 
Solomon in payii« a personal debt due from 
him to the respondent J. D. Solomon. A. . 
Solomon died in 1907, and m 
rtspondent for the Bret time iJlscovered that 
the plate had been pledged with the 
appellants. He commenced an action 
ag^nst the appellants claiming an injunc- 

tim restraining them from selling 
"“e^aretior that the appellants had no 
'right or title in or to the same, , and the 
thereof to the respon^^nt It waa 


contended on behalf of the appellants that 
the exxutors have full power to pledge 
the estate of their testator and that any 
one of the executors can exercise the power 
of all. This position was not denied in the 
judgment of the House of Lords, but it 
was pointed out tliat as soon as the 
executor has assented to the dispositions 
made in the will, and this he may do 
informally and it may be inferred from his 
conduct, these dispositions became operative, 
and then the beneficiaries have vested in 
them the property in these chattels. But 
the position, before the executor had 
assented to the vesting of the estate in the 
beneficiaries, was stated in these words by 
Lord Haldane 

" The position of an executor is a peculiar 
one. He is appointed by the will, but then, by 
virtue of his office, by the operation of law, 
and not under the bequest in the wdU he talies 
a title to th^ personal property of the testator 
which vests him with the plenum dommxum 
over the testator’s chattels. He takes that, 

1 say, by virtue of his office. The will becomes 
operative so far as its disposiiiotis of personalty 
are concerned only if and when the executor 
assents to those dispositions . 

It is unnecessai 7 to pursue the subject. 
It is clear beyond controversy that an 
executor, who is also the residua^ legatee, 
does not take under the will until the 
administration is completed and the exe¬ 
cutor assents to the dispositions of the ^il 
taking effect. It is only then that the will 
becomes operative so far as the dispositions 
made in the will are concerned. 

That being the position, the question arises 
whether the life-estate vested in the 

Maharani during her l*^®'^**”^* 

Radha Prasad died in May 1894, and the 
cause of action to resume the maintenai^ 

gi-ant ai'ose in 

Le within Art. HI of *e Limj^tation 
Act it must be shown that in 1896 the will 
b^me opemtive so far as the dispositiim 

of the life-estate in the will 

for if the life estate was not verted in the 
Maharani in 1896, she and Dewan Jai 
Prakash Lai as executrbt and exeeutor of 
the will were competent to bring a suit for 
the possession of the villages m siut, and, as 
!s pCided in Section 9 of Limdation 


(14) (1877) 2 Cal. 336 (F. B.) 
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has begun to run, no subsequent disability 
or inability to sue stops it.” 

It follows, therefore, that the inability of 
the plaintiff to sue till the death of the 
Mahai*ani will not constitute an answer to 
the plea of limitation, unless it is shown 
that there was a life-estate vested tin the 
Maharani in 1896. The Maharani and Jai 
Prakash Lai applied for grant of probate 
to them, and on the 13th Sepetember, 1894, 
probate was issued to them out of and under 
the seal of the Calcutta High Court. (Ex 
1, Part in, page 134 and page 160). It is 
only necessary to refer to the terms of the 
will to hold that the purposes of the will 
could not have been carried out in the 
lifetime of the Maharani. The executors 
could indeed by setting apart a fund for 
the payment of debts, legacies and annuities 
and assenting to the dispositions made 
in the will taking effect, have vested the 
life-estate in the Maharani but there is no 
evidence that this was done, and it is well 
established that there is no presumption, 
even after 20 years, that the estate has 
been administered. [Charleton v. Earl of 
Durham (15)]. 

I hold that in 1896 Maharani Beni Prasad 
and the Dewan, Jai Prakash Lai, were in 
possession of the estate left by Maharaja 
Radha Prasad as the executrix and the 
executor of his will, and that there is no 
evidence that they ceased to occupy that 
character at any time before the death of 
the Maharani. That being so, Art. 141 
cannot apply, for it is not shown that the 
plaintiff was entitled to the possession of 
immoveable property on the death of a 
Hindu female. 

But 1 go much further than this. As I 
have said before, Art, 141 will only apply 
if it is shown that there was an existing 
right in the plaintiff at the commencement 
of the period of limitation entitling him 
to the full period of twelve years prescribed 
by Art. 141. As the Judicial Comnuttee 
pointed out in Harinath ChatUrji v. 

I Mathuramohan Goswami (6) “ the words 
‘entitled to the possession of immoveable 
property’ refer to the then existing law.” 

The “ existing law '* in this case to which 
reference must be made is that contained 
in the Probate and Administration Act and 
Section 9 of the Limitation Act which, as 
I have said before, must control the 
Schedule in the Act. 1 have already said 

(15) (1869) 4 Gh. 433 = 20 L.T. 467 = 17 W. R. 995. 


that there is ample authority for the view 
that an executor, as representing the testa¬ 
tor or as continuing “ the legal personality 
of the deceased ” may bring a suit in respect 
of a cause of action which has accrued after 
the decease of the testator. It will be useful, 
in this connection, to refer to the scheme of 
the Probate and Administration Act which 
provides that the executor or the administra¬ 
tor of the deceased person is his legal 
representative for all purposes, and all the 
property of the deceased vests in him as 
such. The effect of Section 4 is that the 
estate or interest of the executor consists in 
nothing but what constitutes the interest of 
the deceased that is, his rights, duties and 
liabilities, for what may be called “ the pur¬ 
poses! of the will ”. 

Now, what are the purposes of the will 
contemplated in the Probate and Administra¬ 
tion Act ? Section 97 provides for the 
payment of funeral expenses. Section lOO 
read with Sections 88 and 89 provides for 
the collection of the property of the 
deceased and the debts that were due to 
him at his death. Sections 101 and 102 
provide for certain expenses (including the 
expenses of proving the will) to be paid 
before the debts. Section 103 and the 
Sections following provide for the payment 
of legacies. 

Now the Sections which we much consider 
in this connection are Sections 88, 89, 100 
and 147. Section 88 provides that an 
executor has the same right to sue in 
respect of all causes of action that survive 
the deceased and Section 89 declares what 
are the causes of action that survive the de¬ 
ceased. Section 100 lays the duty upon the 
executor to collect the property of the 
deceased, and there is no doubt that under 
the provision of Section 100, it was the duty 
of the executors to sue the defendants in 
respect of the properties which are now in 
suit. The next Section to which I must 
refer is Section 147, which, in my opinion, 
concludes the matter. It runs as follows :— 
“ When an executor or administrator occa¬ 
sions a loss to the estate by neglecting to get 
any part of the property of the deceased, he 
is liable to make good the amount” and 
illustration (b), which is very important, is as 
follows:— 

The executor neglects to sue for a debt, 
till the debtor is able to plead the Act for 
the limitation of suits. The executor is^ 
liable to make good tbe amount of the debt* 

1 think it follows from the iflustratiOft 
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that where the executor is barred, the heir 
at law or the beneficiary is equally barred : 
for if it is open to the beneficiary to say 
Ithat he is not bound by the laches of the 
executor and that he has a fresh period 
from the time the estate falls into posses¬ 
sion, obviously no loss has been occasioned 
to the estate. The illustration given is of 
a debt, but the principle must equally 
apply to the case of immoveable property 
host to the estate by the neglect of the 
[executor. The illustrations are all taken 
[from the English cases, and, as is well- 
known, at the date of the Probate and 
Administration Act, realty did not ^st 
in an executor in England. But the Pro¬ 
bate and Administration Act made no 
difference between realty and personalty. 

It is hardly necessary to point out that 
after the Land Transfer Act of 1897, realty 
vests in an executor in England just as 
much as personalty and chattels real. In 
my opinion Section 100 read with Section 
147 concludes the matter. As I have 
[pointed out, the neglect of the executor to 
collect the property of the testator cannot 
Ibe said to occasion any loss to the estate, if 
it be the right view that the teneflciaiy or 
jthe heir-at-law has a fresh period of limita- 
Itionfrom the time the estate falls into 

possession. 

It is settled law in England that speaking 
generally, the cesti que trust is barred if the 
trustee is barred by the adverse possession 
,pf a stranger; and this is equally so where 
the ustique trust is under disability or 
entitled in remainder only. See Godefroi on 
Trust, 3rd edition, page 844 and 845 and 
the cases cited therein. On what principle 
can it be suggested that the heir-at-law or 
the beneficiary is not barred if the executor 
is barred ? 1 think the exact opposite has 

been held in England See Wych v. East India 
Company (16). The facts were theseThe 
East India Company were bound by contract 
to make an allowance of two rupees per cent, 
to the plaintiff's intestate, for which the 
plaintiff, the administrator de bonis non of 
his father, brought a bill. The intestate 
with whom the company made tlie contract, 
was beyond the sea, and there died, leaving 

an infant son of tender years.Upon 

the death of the intestate, administration 
was'granted to A, until the said son should 


attain majority. The administrator never 
commenced any suit on the contract; but 
the son, within 6 years after his attaining 21 
brought this bill against the company who 
pleaded the statute of limitation. It was 
argued on behalf of the plaintiff that he 
ought not to he baned or prejudiced by the 
neglect or default of the administrator 
during his minority. The Lord Chancellor in 
allowing the plea of limitation, said as 
follows;— 

“ The administrator during the infancy of 
the plaintiff had a right to sue ; and, though 
the cestique trust was an infant, yet he 
must be bound by the trustee's not suing in 
time : for I cannot take away the benefit of 
the statute of limitations from the Company 
who are in no default, and ■ are entitled to 
take advantage thereof as well as private 
pereons, since their witnesses may die or 
their vouchers be lost. And as to the trust, 
that is only between the administrator and 
the infant, and does not affect the Company, 
So where there is an executor in trust for 
another, and the executor neglects to bring 
his action within the time prescribed by the 
statute, the cestique trust or residuary legatee 

will be barred.” 


(16) (1784)3 p. W. 310=24 J. R. 1028 


This principle has been acted upon in 
England in various cases in which it has been 
held that "if the executor, by his delay in com¬ 
mencing an action, has enabled the debtor of 
his testator to protect himself under a plea of 
limitation, this amounts to a devastavit ex¬ 
posing the executor to an action by the bene¬ 
ficiary,” 

5^^ Williams on Executors, lOth Edition, 
page 1442. In India, and now in England 
after the Land Transfer Act of 1897, there 
is no difference between realty and personal¬ 
ty, and as realty vests in an executor just 
as much as personalty, an executor would 
be liable to an action at the instance of the 
beneficiary, if he has, by his laches, allowed 
a stranger to acquire a title to immoveable 
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property by adverse possession. See. 147 
of the Pfobate and Administration Act 
seems to embody the English rule on the 
subject. It seems to me that the principle 
on which Section 147 is based is that a 
title gained by a stranger as against the 
lexecutor is good against the beneficiary, for 
[on no other view can the neglert of the 
&ecutor be regarded as occasioning a loss 
ko the estate. 

If 1 am right in this view, as I think 1 am, 
a cause of action accrued to the executors 
in 1896 to institute proceedings against the 
defendants for recovery of possession of the 
villages in suit. The Maharani died in 1907; 
but Section 9 qf the Limitation Act provides 
that “ Where, once time has begun to run no 
subsquent disability or inability to sue stops 

it.” 


In my opinion, having regard to the exist¬ 
ing law as contained in the Probate and 
Administraction Act, and Section 9 of the 
Limitation Act, the plaintiff’s right to sue 
became barred within a year after the death 
of the Maharani, and Art 141 of the Limi¬ 
tation Act which, as the Judicial Committee 
pointed out in Hari Nath Chatterji v. 
Mathttramohm Goswami (6) cannot be cons¬ 
trued as altering the law of the land and 
cannot give the plaintiff a fresh period of 12 

years. 

In my opinion, the plaintiff’s suits are 
barred by limitation, and the Subordinate 
Judge was right in dismissing them. 

I would dismiss these appeals with costs. 

Ross y.:—1 agree. 

Appeals dismissed. 
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Jagdam Sahay and another .Plaintiffs— 
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Rupnatain Mahton and ol/irrs.,.Defendants— 

Respondents. 

S. A. Nos. 47 and 60 to 66 of 1922 and 140X of 
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Mahton (Jwala Prasad, J.) 1924 Patna 

(a) Attestation—Consents 

The mere attestation of a deed by a relative 
does not import concurrence nor does it involve 
any knowledge of the contents of the deed. 

fb) Compromise—Doubtful claim and bona, fide 
settlement thereof bind the parties though stipposy 
tions tiirn out later to be wrong. 

An agreement entered into upon supposition of 
right or of a doubtful right though it afterwards 
comes out that the right was on the other sid^ 
shall be binding and the right shall not prevail 
against the agreement of the parties; for the righ t 
must always be on one side or the other* and 
therefore the compromise of a doubtful right is a 
sufficient foundation of an agreement. “ Un¬ 
doubtedly parties entitled under different events 
may while the uncertainty exists each taking hik 
chance effect a valid compromise.” The courts 
recognise the rule of equity as to agreements by 
way of compromise particularly in family arrange¬ 
ments and agreements entered into with good 
faith, honest intentions and full disclosures 
between the members of a family. The adjust¬ 
ment of the rights among themselves will not be 
disturbed because it is founded upon a supposition 
which ultimately turns out to be incorrect. [P. 
744 Col. 2.] 

(c) T. P. Act, S. 6—Transfer of spes suceessionis is 
void but contracting not to claim share on death of a 
living person is valid. 


An expectancy such as the reversionary right is 
not capable of transfer and it is expressly for¬ 
bidden by the statutory provision contained in 
Section 6 but there is nothing illegal in a person, 
for good consideration contracting not to claim a 
share in a property in the event of bis becoming 
entitled to it on the decease of a living person; 
and Section 6 of the Transfer of Property Act 
does not affect such a contract. 27 I.C-701 Pbtl. 
A party to the compromise who induced another 
party to alter bis position by agreeing to it under 
which the former obtains substantial benefit 
which he enjoys for a long time is bound by it 
and cannot ignore it by claiming subsequently as 
a reversioner. 1922 P. C. 40S; 18 All. 147; 39 
Mad. 554; 25 G, W. N. 496; 25 C. W. N. 49 
21 All. 71 Poll. 


Naresh Chandra Sin/w, Harnaroin PrasaJ, 
Netai Chandra Ghose and Bhagwan Prasa4 
for the Appellants. 

Jayaswal Manohar Lallf S. M. Mullick, 
Nurul Hussaiftt Bankim Chandra Milter and 
Shiveshwar Doyal for the Respondents. 


Jwala Prasad, J ,'.— 
logous second appeals 
arise out of the suits 
recover possession of 
reversionary heirs of 
father Girwar Narain. 
undisputed ped^ree of 


These arc nine ana- 
by the plaintiffs and 
brought by them to 
certain properties as 
their maternal grand- 
The following is the 
the family 
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Munsbi Sardhu 
Narain. 

I 


Girwar Narain (died 
on 20-2-1892.) 


M. Gouri Shanker (childless.) 


Ram Prasad. 


Sham Prasad. 

I 

Daughter mar¬ 
ried to Hansraj 
Bahadur. 


1 


Badamo 
Kuer aiias Hem 
Kucr married to 
Naui*angi Lnl (died 
during the lifetime 
of her father.) 


« _ 

Mtisammat Fateh 
Kuer, married to 
Rajbansi (died on 
17th December, 
1906.) 

Gobinda Kuer. 


Naubat Kuer fdied 
childless during 
the lifetime ot hei* 
father.) 


$ 

Pratap Namin 
(became major in 
1893.) 


Jagdam Sahay 
(became major 
in 1901.) 


Bachu Narain 
(minor) alias Brij 
Bansi. 


Jadu Prasad (minor.) 


Kailas Pi'asad 
(minor.) 


Akhlesh Prasad 
(minor.) 


Jagdish Nandan 
Prasad. 


Rajendra Prasad. 

.1 

Shivaraj Nandan 
Prasad (minor.) 

Girwar Narain was a practising Mokhtar 
of the District Court of Patna. He died on 
the 20th February, 1892, leaving him 
surviving a daughter Mt. Fateh Kuer 
since deceased and two grandsons by a 
predeceased daughter Pratap Narain and 
Jagdam Sahai, and two nephews Ram Per- 
shad and Sham Prasad, the sons of ^rdhu 
Narain, the deceased brother of Girwar 
Narain. On the death of Girwar Narain a 

dispute, arose between “/j. 

Sham Prasad on one hand and Mt. 
Patch Kuer on the other as to the td'e to 
the properties which stood recorded in the 
name of Girwar Narain. Ram Prarad and 
Sham Prasad took up the position that they 
together with Girwar Narain formed a joint 
Miiakshara family of which 
was the managing member and that the 
properties were joint family properties and 
been acquired out of joint * 

and that consequently they were entitled to 

1924 P^93 


Kesho^ NanJan 
Prasad. 


talte those properties by survivorship to the 
exclusion of Fateh Kuer. Fateh Kuer, on 
the other hand, maintained that the proper¬ 
ties were the self-acquired property of 
Girwar Narain and that she was entitled to 
succeed to them to the exclusion of Ram 
Prasad and Sham Prasad. In this dispute, 
Naurangi Lai. father of Pratap Narain and 
Jagdam &hai who were the minors, took the 
sfcfe of Mt. Fateh Kuer for hjs ^ons 
interest obviously lay m Fateh Kuer 
succeeding to the properties as an heiress of 
“ther Girwar Narain. or otherwise they 

.,ould not have ^rsu^vived 

the properties even » tney 

O'n the’■ 22 nd of September. 1892. the 

their dispute by means of a 
&f paititiL (Ex. L) whereby aU the 

S^Jert J in 
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respectively to Ram Prasad and Sham Pra¬ 
sad, first party, those set out in Schedule III 
to Mt. Fateh Kuer absolutely, second 
party, and those set out in Schedule 4 jointly 
to Pratap Narain and Jagdum Sahay, who 
were represented by their father Naurangi 
Lai, as third party. The properties were 
divided in the following proportion The 
first party obtained a share of 7i annas ; the 
second party three annas and the third party 
annas. The parties signed this deed 
which was duly registered. The deed of 
partition was fully given effect to, and the 
parties got possession of the properties 
allotted to them respectively and got their 
names registered in respect of their shares 
in villages in the Land Registration Depart¬ 
ment, and as regards the houses allotted to 
them tliey got their names registered in the 
Municipal books, without any objection from 
any quarter. They obtained succession cer¬ 
tificates in order to realise the bond debts, 
etc., in proportion to their shares as defined 
in the Taksimnama and realised those debts 
and appropriated them. There is no dispute 
as to these debts. They further went on 
ti-ansferring their shares from 1892 the date 
of the Taksimnama till 1899 with the result 
that almost all the properties in dispute are 
in possession of third parties transferees and 
the possession has remained undisturbed for 
the last 25 or 26 years. 

The properties allotted to Pratap Narain 
and Jagdam Sahai were also transferred to 
third parties. Pratap Narain become major 
soon after the Taksimnama in 1893, and 
Jagdam in 1900. The transfer deeds with 
respect to the properties allotted to Pratap 
Narain and Jagdam Sahai were executed by 
Pratap Narain himself and by Naurangi Lai 
on behalf of his minor son Jagdam Sahai. 
Pratab Narain is said to have taken part in 
the execution of the transfer deeds by Ram 
Prasad and Sham Prasad and Fateh Kuer 
with respect to the properties allotted to 
them, either by being a scribe to the 
documents or having attested others 
as a witness. 

Fateh Kuer died on the 17 th December, 
1906, and on her death the dispute between 
the parties broke out afresh. Gobinda Kuer, 
daughter of Fateh Kuer, also become a party 
to the dispute and applied to have her name 
registered in place of her deceased mother 
with respect to the properties in suit and set 
forth in Schedule I to the Taksimnama 
(Ex. L). Her claim was resisted by Pratap 
Narain and Jagdam Sahai as objectors No. 1 


and Ram Prasad and Sham Prasad as objec¬ 
tors No. 2. Each of the aforesaid three 
parties claimed to be registered in place of 
the deceased to the exclusion of the others. 
Gobinda Kuer subsequently withdrew her 
claim, and the dispute between Ram Prasad 
and Sham Prasad on the one hand and 
Pratap Narain and Jagdam Sahai on the 
other was decided by the Revenue authori¬ 
ties in favour of the former upon the ground 
that Under the Taksimnama the family 
of Girwar Narain, Ram Prasad and Sham 
Prasad was prima facie joint, and hence 
they were entitled to be registered in pre¬ 
ference to Pratap Narain and Jagdum Sahai 
who were sister’s sons of Fateh Kuer. The 
decision of the Revenue authorities is dated 
the 19th December, 1907 and 21st January, 
1908. 

On 5th August, 1916, Jagdam Sahai 
commenced an action by instituting suit 
No. 6 of 1916 in the court of the Subordi¬ 
nate Judge of Patna, for recovery of his half 
share of Sheo Rampore allotted to the share 
of Fateh Kuer in Schedule No. Ill to the 
deed of partition and half share in Mama 
Jaintipur and in two houses allotted to 
Ram Prasad in Schedule 1 of the deed of 
partition. 

Pratap Narain was impleaded as defendant 
in this case upon the allegation that he did 
not elect to join in the suit on account of 
ill-feeling between him and the plaintiff 
Jagdam Sahai. During the pen iency of the 
suit the plaintiff entered into a compromise 
with Ram Piasad and his sons whereby in 
consideration of Rs. 700 agreed to be paid 
to Jagdam Sahai, the plaintiff, he relin¬ 
quished his claim in respect of the proper¬ 
ties set forth in Schedule II of the plaint. 
The suit was, therefore, tried only with 
respect to Shiva Rampore which was allotted 
to Mt. Fateh Kuer and with respect to 
which she had executed a mukarrari deed, 
dated the 24th August, 1894, in favour of 
Inderjit Mahton who had sold it to defend¬ 
ant No. 6, Mt. Bhagwati Kuer. The suit 
was decreed by the Subordinate Judge on the 
31st May, 1918. 

The suit being valued at above . Rs, 5,000 
the Mukarrtdar Mt. Bhagwati Kuer 
appealed to this court. The appeal was 
dismissed by a decision of this court given 
by Das and Adami, JJ. on the 21st June, 
1921 [Bhagwati Kuar v. Jagadasahay (l).j 
The result of this litigation is that the 8 
annas of the mukarri of Mama Shivaramptir 


(1) (1921) 2P.L.X. 471 = 621.0.933. 
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granted by Fateh Kuer to Inderjit Mahton 
and Bhagwati Kuer has been set aside; 
and as regards the 8 annas of the othej 
properties in the suit, namely, Jaintipur and 
two houses allotted to Ram Hrasad, Jagdam 
Sahai had been declared to be the absolute 

proprietor. 

That case was obviously a test case 
brought by Jagdam Sahai, and soon after 
the decision of the trial court in that case, 
early in December. 1918, both Jagdam 
Sahai and Pratap Namin commenced action 
in ejectment with respect to the remaining 
properties covered by the taksitnnama and 
hence these nine suits, five by Pratap Naram 


[one of which is a counter-part of the afore¬ 
said case Pratap Narain claiming half 
share in the properties covered by that case.] 
The remaining four suits of Pratap Naram 
and four suits of Jagdam Sahai are counter 
parts of each other, Pratap Narain claiming 
8 annas share and Jagdam Sahai claiming 8 
annas share in the properties mentioned in the 
respective plaints. The tabular statement 
annexed hereto will show at a glance the 
properties covered by the suits, the persons 
to whom they were allotted in the deed of 
partition and the manner in which they 
were dealt with by the parties since the 
Taksininavin of 1892. 



Suit No. Second 
Appeal No. and 
First Appeal No. 


Plaintiff 

Appellant. 


Properties covered by 
the suit in which Pratap 
Narain and Jagdam had 
each 8 annas share. 


Allotted by 
deed of 
partition 
dated 
■J2-9-19-22. 


How property dealt with 
by the parties. 


Suit Nos. 71 of 
1918 and 12 of 
1920. 

F. A. No. 431. 

S. A. No. 47 of 
1922. 


Pratap Na- 
rain. 


Suit No. 6 of! Jagdam Sa 
1916. ! hay. 

High Court F. A. 

No. 164 of 1918. 


Suit Nos. 312 of 
1918 and IH of 
1919. 

F. A. No. 429. 

S. A. No. 60 of 
1922. 

Suit Nos. 307 of 
1918 and 116 of 
1919. 

F. A. No. 430. 

S. A. No. 63 of 
1922. 


Suit Nos. 309 of 
1918 and 11 of 
1920. 

F. A. No. 424. 

S. A. No. 65 of 
1922. 


Jagdam Sa* 
hay. 


Mauza Sheorampur which 
was allotted to Mtisam- 
mat Fateh Kuer in Sch. 
Ill of partition deed. 

Mauza Jaintipur allotted to 
Ram Prasad and Sham 
Prasad in Schs. I and 
U respectively. 

Two houses allotted to 
Ram Prasad Sch. I of 
partition deed. 

Mauza Shivrampur in 
Schedule I of the plaint. 

Mauza Jaintipur and two 

houses in Sch. H of the 
plaint. 

House in Sch. IV. 


Fateh Kuer 


Ram Prasad 
and Sham 
Prasad. 


Bam Prasad. 


Fateh Kuer 
executed a mukarrari 
deed (Ext. 0) in favour 
of defendant No. 7, dated 
24th August, 1894, who 
executed a sale deed in 
favour of defendant 

No. 6. 


Jagdam Sa- 
hay. 


Pratap 

rain. 


Na- 


Pratap 

rain. 


Na- 


»? 


House allotted to Sham 
Prasad in Sch. H of 
partition deed. 


Pratap Narain executed 
Ijara deed, dated 
3-10*1896 and Kabala, 
dated 7-4 1899 (Ext.E2), 
while he was naajor and 
Naurangi Lai joined in 
them on behalf of Jag¬ 
dam Sahay. 


Pratap Na- 


ram. 


Sham 

sad. 


Pra- 


Sham P**«sid executed 
Kabala (Ext. G 2), dated 
19-6-1893 in favour of 
Bodhe Narain. 
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Suit No. Second 
Appeal No. and 
First Appeal No. 

Plaintiff 

Appellant. 

Properties covered by 
the sutt in which Pratap 
Narain and Jagdam had 
each 8 annas share. 

Allotted by 
deed of 
partition 
dated 

22-9-1922. j 

How property dealt with 
by the parties. 

Suit Nos. 313 of 
1918 and 8 of 
1920. 

F. A. No. 427. 

S. A. No. 1401 of 
1921. 

Jagdam Sa* 
hay. 



• 

Suit Nos. 100 of 
1918 and 7 of 
1920. 

F. A. No. 426. 

S. A. No. 62 of i 
1922. 

Jagdaro Sa- 
hay. 

1 

1 

Five danii of Mauza 
Raghopur allotted to 
Ram Prasaddn Sch. 1 and 
15 dams of Raghopur 
allotted to Pratap Na¬ 
rain and Jagdam Sahay 
in Sch. IV of partition 
deed. 

Ram Prasad. 

Pratap Narain while 

major and Naraungl 
Lai for Jagdam Sahay 
executed sale deed 

(Ext. G) on 5th Octo¬ 
ber, 1896 with respect 
to 15 Jaws of Mausa 
Raghopur. 

Suit Nos. 99 of 
1918 and C of 
1920. 

! Pralap Na¬ 
rain. 

1 

U 

1 

Pratap and 
Jagdam. 


F. A, No. 423. 

S. A. No. 66 of 
1922. 

Suit No. 316 of 
1918. 

F. A. No. 428. 

S. A. No. 61 of 
1922. 

1 

'Jagdam Sa- 
1 hay. 

! 

House allotted to Sham 
Prasad in Sch. II of 
deed of partition. 

Sham Pra¬ 

sad 

Sham Prasad executed a 
sale deed in favour of 
Murat Narain Chow- 
dhury and others, on 
25tb April, 1895. 

Suit Nos. 308 of 
1918 and 10 of 
1920. 

Pratap Na¬ 
rain. 


1 

1 

1 

\ 

( 

tl 

F. A. No. 425. 





S. A. No. 64 ol 
1922. 

p 
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Rs. 5,000 and hence the First Appeal from 
the decision of the Subordinate Judge lay to 
the District Judge. Both the courts 
below have dismissed the suits. The plain* 
tiffs have therefore come to us in second 
appeal. 

The Subordinate Judge framed a number 
of issues in each of the suits arising out of 
the pleas taken by the defendants. Most 
of these issues do not now arise in these se¬ 
cond appeals. 

The Subordinate Judge held that Girwar 
Narain was separate from his brothers and 
nephews, and that the properties in dispute 
were his self-acquired , properties. He 


• - j-.- 

(Ext. L), dated the 22nd September, 1892, 
was in the nature of a family arrangement 
arrived at with a view to settle a bona fide- 
family dispute and the plaintiffs derived 
benefits thereby, and it was ratified by 
them after they attained majority, and 
they are estopped from questioning its 
validity, particularly when they are consent¬ 
ing parties to almost all the documents they 
want to impeach in these suits. 

The learned District Judge in appeal 
differed from the Subordinate Judge as to 
his finding that Girwar was separate from 
his brother and nephews, holding that the 
evidence relied upon by the Subordinate 
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t? r it 

n::;ssa. y ’ to' date, mine as 

jieronvs aid“ tL 

22nd September. 1892. WAS a good arrange¬ 
ment W it it was a good arrangement, 
merit, ana ^ jnint-ni’sss or separation 

then no quest.cn of P,b,,di- 

Te Judue that th? Taksim^ama (Ext. L.) 
a goo? hamily arrangement and settle- 

rnf o^t se.-ious ^.^Cib" an^as a 

dlivered ofthe 27th September. 1921 .after 
t^se^^fVLmmar^^BLgZii Kuer v 

si:frierrd?:“ 

au tority for?h?view that the Jahunna^ 

nri892 is not binding on the plamt.fls 
RefeS to that decision the learned 

District Judge says: 


■. It proceeded on its own facts. The 

evidLe in the present -se .s different So 
tar as the iudgment .f J “ 

family arrangemen .t ‘s ^.^^ 
authority;* but it is r - jg 

questiMi of ^^h.. this Ekrarwna 

VST o;a«ols««.«0.. *ood 

family arrangement. 

..*Ar^»r;r£’".:r£S3; 

family arrangement and binding p 

bofow—^0.;."“ 

sad V ths one hand and Naurangi 
father of Pratap Narain and Jagdam Sahai, 
and Fateh KuL on the other, about his 
Teritag? and the dispute reached such a 
climax that police aid was called in, ui or 
to prevent a breach of the peace. The 
houLswere locked up by the police and a 
police guard was stationed at Giiwar Narain 
Cse foTsome time. The dispute it is said 
fs meited not only in the deed of partition 
. i,,.. ,l»o in all the subsequent deeds executed 


by the parties including the deeds executed 
by the plaintiff Pratap Narain and Naurangi 
Lai as father and guardian of his minor son 
.lagdrm Sahai. The deed (Ext. 3) of the 
3 rd of October, 1896. has been referred to 
bv the c.urts below to show that it recited 
thit Rvm Prasad and Sham Prasad laid 
claims to all the h .u-es and all the properties 
as members of a joint family, and conse¬ 
quently Pratap N.irain and Jagdam Saha, 
would not have got anything from the 
properties left by Girwar Naram had not the 
Lecutants of the deed ultimately nvade an 
arrangement with Ram Pr.tsad and Sham 
Prasad. Fateh Kuer claimed the properties 
as the self-acquisiton of Girwar Narain and 
that he was separate from his brothers and 
nephews. The major portion of the 
properties in dispute consists of hous^ and 
Ram Prasad succeeded in occupying the 
largest house. There was thus a dispute 
between Ram Prasad and Sham Piasadon 

the one hand and Fateh Kuer on the other 
Pratap Narain, though minor, had reached 
the age of discretion and was atout to 
become major and did become major m 1893 
soon after the deed of partition was executed. 
The courts below have held that Naurangi 
Lai and his two sons were almost paupers 
and had no means to support themselves, and 
there was no chance of Pratap Narain and 
Jagdam Sahai receiving any education. The 
Subordinate Judge depicts the ind.gen 
circumstances of Naurangi Ul and his sons 
in the following words: 

“ We have also held that after Girwar Na- 
rain’s death, Naurangi was a pauper and had 
fallen on bad times. He had no means or any 
s" of income to maintain and educate 
his sons. We found recital of his 
in almost all the documents pecuted by him 
and plaintiffs’ favourite witness Kanatram 
has also given us the same story, Hmce 
there cannot be the least doubt about 
Naurangi’s helplessness at that time. If 
nS had not come to terms and sett^ 

of'aU it is difficult to say whether he 

secured sufficient funds to carjr 

"" doing so, it is equally difficult 

succeeded in domg 

p°^?iffi^^'The«fore. I must say that he 



in 


Jagdam Sahay V. Rupnarain Mahton (Jwala Prasad, J.) 1924 


acted very prudently in settling the dispute 
with Ram Prasad and Sham Prasad at that 
critical juncture.” 

The District Judge says :— 

“ If litigation had resulted from the dispute 
the property might well have disappeared 
altogether and the minors Jagdam and 
Pratap have been left unprovided for, as it is 
admitted that their father had no means of 
livelihood of his own.” 

The courts below have further held that 
the dispute was not only bom fide but that 
its result was doubtful, The learned Dis¬ 
trict Judge has referred to the evidence 
indicative of jointness, and says that al¬ 
though the evidence may not be conclusive 
one way or the other, it was sufficient to 
“ establish the fact that there was a bona fide 
dispute as to whether the family was joint or 
separate,” and continuing says the learned 
Judge—“ that is all that is required to 
establish this deed as a good family arrange¬ 
ment.” 

On behalf of the respondents it is pointed 
out that Ram Prasad and Sham Prasad 
were sons of Sardhu Narain, full brother of 
Girwar Narain, and as such there was a 
presumption of jointness between Girwar 
and Ram Prasad and Sham Prasad; and 
Ram Prasad as a matter of fact lived with 
Girwar Narain and associated with him as 
his 7aid in the legal profession that the 
former carried on. They further say that 
his earnings as legal practitioner and the 
properties in dispute purchased therewith 
must enure for the benefit of the joint 
family. In support of this they cited the 
following authorities :~Durvasula Ganga- 
dharudhu v, Durveiula Narasatnmah (2), 
and the view recently taken by their Lordship 
of the Judicial Committee in Amarnath 
Gokul Chand v. Hukum Chand Nath Mai 
(3), where in the case of a member of the 
Indian Civil Service it was held that the 
onus of proving that the training required 
for qulifying one for Indian Civil Service 
was not received at the expense of the joint 
family lay on the person pleading separation. 
Thus, the respondents urge that the Sub¬ 
ordinate Judge arrived at his decision that 
Girwar Narain was separate from his 


(2) (1872) 7 M. H. C. 47. 

(3) (1921) 2 Lah. 40 = 48 I. A. 162 = 
23 Bom. L.R. 671 = 19 A.L.J. 249=40 .M.L.J. 327 = 
2 Pat. L.T. 201=33 C.L.J. 355 = 29 M, L. T. 258 = 
1921 M.W.N. 175 = 60 I. C. 379=26 C. \V. N. 534 = 
14 L.W. 435=42 P.W.R. 1921 (P. C.) 


nephews and that the properties were his self¬ 
acquisitions by misplacing the onus upon 
the defendants. We are, however, not con¬ 
cerned at present with the finding of the 
Subordinate Judge, for his finding has not 
been accepted by the learned District Judge. 

The above contentions of the respondents 
are, however, strong indications of what 
the learned District Judge has held, that 
the claim made by Ram Prasad and Sham 
Prasad as to jointness of Girwar Narain 
with them and the properties being the 
joint family properties was a serious one 
and the result of the dispute was doubtful 
and uncertain. Whatever be the truth, the 
finding of the learned District Judge leaves 
no manner of doubt that the rival claims 
advanced on behalf of Fateh Kuer and 
Naurangi Lall as father of Pratap Narain and 
Jagdam Sahai on the one hand and of Ram 
Prasad and Sham Prasad on the other were 
not free from doubt and that the dispute if 
carried into litigation would have involved 
the disappearance of the family properties 
which were not of very considerable value 
and that none of the parties to the agreement 
even if successful would have counted upon 
any gain. No doubt, Pratap and Jagdam 
had only spes successionis and would have 
succeeded to the properties only if they had 
survived Fateh Kuer; but even this chance 
would have been lost to them if either Ram 
Prasad or Sham Prasad had succeeded in 
obtaining the properties on the ground that 
they were the joint family properties and 
Girwar Narain died in a state of jointness 
with them. Equally ruinous would have 
been the result of the litigation for Fateh 
Kuer and Ram Prasad and Sham Prasad, 
irrespective of which of them would have 
been victorious, for upon the findings of 
the courts below the estate was in danger of 
disappearing altogether if litigation had 
resulted from the dispute between the 
parties. 

Thus, the settlement of the dispute was 
in the interests of the estate and therefore 
for the benefit of all persons interested in 
the estate mediately or immediately. These 
findings of fact distinguished the present 
case from the decision in the case of Musa- 
mmat Bhagwati Kuer v. Jagdam Sahai (1). 
No doubt, the deed of partition recites that 
Girwar Narain was joint with Ram Prasad 
and Sham Prasad and acquired properties 
while living jointly. Whether the recital is 
true or not, we cannot with certainty say 
upon the ^ding of the learned District 
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Judge. The deed, however, recites the fact 
that the properties were acquired in the 
name of Girwar Narain and that his name 
stood registered with respect thereto, and 
says that consequently a dispute was likely 
to arise. These recitals suppose counter 
claims laid by the disputants as to the pro¬ 
perties being joint family properties of 
Girwar Narain and Ram Prasad and Sham 
Prasad, or the self-acquired properties of 
Girwar Narain. In the former case the 
entire property would belong to Ram 
Prasad and Sham Prasad of the Brat party 
and in the latter case the entire property 
would be inherited by Fateh Kuer with 
the possibility of the third party, Prasad 
Narain and Jagdam Sahai, who had iden¬ 
tified themselves with Fateh Kuer in the 
dispute, succeeding as reversioners. 

After reciting the fact as to the properties 
standing in the name of Ginvar Narain, the 
deed says: “and it is supposed that a 
dispute will arise. If a dispute arises it will 
entail nothing but pecuniary loss and embar¬ 
rassment.*’ 

The deed then purports to effect a settle¬ 
ment between the parties “ regardless of the 
fact that the family is joint*' to quote the 
words of the deed. 

The recitals in the document referred to 
above and the general tenour of it 
support the view taken by the learned 
District Judge that, “ There were substan¬ 
tially only two parties to the deed ; as it is 
put by the witnesses. Ram Prasad and Sham 
Prasad were on the one side and Fateh Kuei 
and her sister’s sons on the other. To say 
that the deed is bad because a reversioner 
has taken part in it is, in my opinion, to over¬ 
look the fact that it is family arrangement 
which avoided all questions of jointness and 
separation and consequently made it im¬ 
possible to say that Jagdam and Pratap were 
reversioners because it is not Imown whether 
there was any reversion. It cannot be said 
that there was a reversioner unless it is es¬ 
tablished that the family separated and this 
ex-hypothesi is impossible, if the deed is other¬ 
wise good. The question is whether this deed 
is a good root of title to the properties dealt 
with therein and this depends on whether 
there was a fair settlement of a bom fide 

dispute.** 

Now, the dispute recited in the deed un¬ 
doubtedly refers to the rival claims of the 
parties, each claiming exclusively and 
adversely to the other the entire estate. 


Ram Prasad and Sham Prasad claimed the 
properties on the ground that they were 
joint with Girwar and the properties in 
dispute were the joint family properties and 
subsequently they took by survivorship the 
entire estate to the exclusion of Fateh Kuer 
and possible reveraioners. The latter claimed 
the properties as the self-acquistions of 
Girwar Narain which devolved upon Fateh 
Kuer as the daughter of Girwar Narain to 
the exclusion of Ram Prasad and Sham 
Prasad. 

The deed avoided to decide the question 
of jointness and separation, and settled the 
dispute on this score. The settlement was, 
therefore, upon the supposition of antecedent 
title claimed by the parties and this is 
expressed in the deed by the words “ it is 
supposed that the dispute will arise.” 

The title claimed by the parties was also 
supposed in the deed to be doubtful by 
reciting certain facts upon which the 
claim as to the properties being the self- 
aequired properties of Girwar Narain could 
be made, although it recites that they were 
the joint family properties. Therefore, 
upon the supposition of title claimed by 
the parties and of the title being doubtful 
the parties entered into the settlement, 
abandoning their claims based upon title 
and taking only such of the properties as 
were .given to them by the settlement in 
order to avoid pecuniary loss and harass¬ 
ment as is stated in the bond. Hence whe¬ 
ther in truth the title was in one party or 
the other, and as a matter of fact the title 
must be in one of them, the parties came 
to the settlement in order to avoid em¬ 
barking on a ruinous litigation which would, 
as the courts below have held, liave involv¬ 
ed not only loss to the parties but possibly 
total disappearence of the entire estate. 

The question as to whether the deed is 
invalid on account of Pratap Narain and 
Jagdam Sahay joining therein taking 
benefit thereunder through their father, 
they being minors, has been answered by 
the learned District Judge in the following 

words :— 

“ The fact that in making this settlement 
the principal disputants brought in the other 
surviving membera of the family and divided 
the property in a particular way cannot 
invalidate the settlement, unless it is shown 
that the settlement is in itself unf^r, and 
there is no suggestion to that effect. '* 
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Pratap Narain -and Jagdam Sahay at 
that time had no title to the properties m 
dispute. They had possibly only a chance 
of succeeding if Fateh Kuer herself had 
succeeded to the estate on the ground of its 

being the separate property of her 
they had survived Fateh Kuer. They had 
therefore, taken the side of Fateh Kuer and 

identified themselves with her interest and 

they were consequently interested m the 
settlement. They were joined as being mem¬ 
bers of the family with the chance of suc^ 
cession under certain contingencies referred 
to above. Their joining in the deed, as 
the learned District Judge has held, would 
not invalidate the document if the trans¬ 
action is a fair settlement of a bona fide 
family dispute and not m any way unfair. 

Both the courts have held that the Tak- 
siinnama was executed out of free will 
and consent of the parties, that no ^recion 
or undue influence was brought to bear on 
any one of them, nor was there any fraud 

in ^obtaining it, and that the 
was with a view to preserve the estate and 
was a fair settlement, and in fact no sugges¬ 
tion was made as to its being unfair m any 

way. 

The plaintiff’s case is that Girwar Narain 
was separate from his brothers and nephews 
and that the properties were his self-acqoisi- 
tions, and that Fateh Kuer succeeded 
to the estate and after her death they 
have succeeded to it, in other words they 
claim as reversioners of the estate of Girwar 
Narain. Assuming that they are t e r - 

veisionary heirs, they can 
showing that they were 
Taksimnama in 

Fateh Kuer succeeded to the estate which 
upon the finding of the District Judge is 
doubtful, the estate vested in her ahsolute- 
ly, though she had a qualified interest unly 
therein, and it is conceded that she had a 
right as representing the estate to enter 
into transactions for the protection of that 

estate. Of ; course, she had no right to 
alienate the estate or any portion thereof 
without any consideration, for a considera- 
tioA-i which did not confer any benefit on the 

estate. 

The question, therefore, is whether the 
transaction which resulted in the Takwu- 
nama of 1892, was entered into by her wi* 
a view to presei-ve the estate. The principle 
underlying the following authorities would 

seem to apply ;— 


Stapilton v. Stapilton (4). In that case 
Philip had two sons, Henry and Philip, and 
had a very considerable real estate. Both his 
sons were then owned as legitimate. Their 
father and another had lived together as 
husband and wife. Henry, the elder, was, 
however, illegitimate, and his father knew 
that he would be left without any provision 
if no agreement was made; and, on the 
other hand if this legitimacy should be 
established, then Philip the younger would 
have nothing. To prevent these disputes 
and all consequences, the father brought 
both his sons into an agreement to make 
a division of his real estate. It was found 
as a fact that Henry was a bastard and the 
agreement was sought to be set aside. The 
question was whether there was any valu¬ 
able consideration on all sides for entering 
into the agreement in question by Henry 
and Philip. The agreement was upheld, 
and the dictum of Lord Macclesfield in Cann 
V. Cann (5) was affirmed. That dictum is as 

follow.-:— 

“ That an agreement entered into upjn a 
supposition of right or of a doubtful right, 
though it after comes out that the right was 
on the other side, shall be binding and the 
right shall not prevail against the agree¬ 
ment of the parties, for the right must always 
be on one side or the other, and, therefore, 
the compromise of a doubtful right is a 
sufficient foundation of an agreement.” 

The courts below in the present case have 
held that there was supposition of right in 
both parties and that the right was a doubt¬ 
ful one. Therefore, the agi^ement entered 
into is binding upon the parties irrespective 
of the fact whether in truth the properties 
in dispute were the self-acquired properties 
of Girwar Narain or the joint family proper¬ 
ties of Ram Prasad and Sham Prasad. In 
that very case Sir T. Plumer observed :— 


“ Undoubtedly, parties entitled under 
different events may, while the uncertainty 
exists, each taking his chance, effect a valid 
compromise.” 

In Maria Campbell Stewart v. Ferdinand 
Campbtll Stewart (6), all the authorities were 
reviewed, and those authorities show that 
the courts recognise the rule of equity as to 
agreements by way of compromise particu¬ 
larly in family arrangements and agreements 

(4) tn39) I W. &. T. 234 = 1 Atk. 2=26 R. R. 1- 

(5) (1721) 1 P. Wms. 727. 

(6) (1839) 6 Ch. & Fio. 911. 
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entered into with good faith, honest inten¬ 
tions and full disclosures between the 
members of a family. The adjustment of the 
rights among themselves will not be disturb¬ 
ed because it is founded upon a supposition 
which ultimately turns-out to be incorrect. 

In Miles V. New Zeald^^ Alford Estate 
Company (7) it was laid down that a bona 
fide compromise of a real claim is a good 
consideration whether the claim would have 
been successful or not. 

In Holsworthy Urban District Council v. 
Rural District Coitncil of Holsworthy (8) an 
agreement having been entered into bona fide 
by both Councils was not rendei'cd invalid by 
the fact that one of the claims included in 
the compromise subsequently to be 

unfounded in law. 

The cases in India also seem to have been 
sovemed by the aforesaid principles: vide 
Lala Khunni Lai V, Gobind Krishna Naratn 
(9). In that case effect is given to the 
obser^'ation in the case of Behari Lai v. 
iSnni Mewa Kuer (10), where it was ob- 


to a transaction, which is challenged by the 
reversioners as an alienation not binding on 
them, is whether the alienee derives title 
fixim the holder of the limited interest or life- 
tenant. In the present case the title of Ram 
Prasad and Sham Prasad, the rival claim^ants, 
is derived not from the limited owner Fateh 
Kuer but from Girwar Narain, the original 
holder thereof. 

In the case of Mewa Kuer v. Rani 
Hulas Kuwar (11), while disposing of the 
question of limitation it w’as observed tiiat 
the compromise in that case was based on 
the assumption that there was an anteceiK nt 
title of some kind in the parties and the 
agreement acknowledged and defined what 
their title was, and the claim did not rest on 
contract only but upon title to the land 
acknowledged and defined by the contract 
which was part only of the evidence of the 
plaintiff to prove her title. 

The case of Hiran Bibi v. Sohan Dihi 
(12) seems to be e.vactly to the point. Harish 
Chandra died in 1856, leaving him surviving 
his widow Mt. Manki Bahu, who succeeded 


served:— 

“The true character of the transaction 
appears to us to have been a settlement 
between the several members of the family 
of their disputes each one relinquishing all 
claim in respect of property in dispute other 
than that falling to his share, and recognizing 
the right of the others as they had previously 
asserted it to the portion allotted to them 
respectively. It was in this right, rather than 
as conferring a new distinct title on each 
other, that the parties themselves seem to 
have regarded the arrangement and we think 
that it is the duty of tlie courts to uphold 
and give-full effect to such an arrangement.” 

The settlement in the present case re¬ 
cognizes the rights of the parties previously 
asserted by them with respect to the proper¬ 
ties allotted to them, each relinquishing his 
claim with respect to the rest of the properties 


in dispute. 

In Lola Khunni LaVs case (9) their Lord- 
ships laid down that the true test to apply 


(7) (1886) 82 Ch, 266=55 I.. J.Ch. 801 = 54 L.T. 

62=76 L.J. Ch. 389=97 L. T. 
634 = 71 J. P- 330=51 S. J. 445=5 L. G. R. 791- 

^^(9) (1911) 33 AH. 356=38 I.A. 87 = 15 C.W.N, 
545=8 A.L.J. 552=13.C.L.J. 575=13 Bora. L.R. 
427 = 10 M.iL.T. 25=(1911) 1 M. W. N.i432-101.C, 

477=21 M.L.J. 645 (P.C.) 

(10) (1888) 8 Agra H. C. 82. 


him and 3 daughters. In I860 she adopted 
Parsotam Das on the condition that she 
was to remain the owner -of her husband’s 
property during her life-time. On the 9th 
December, 1871, she made a Will by which 
she made allowances ‘in favour of the said 
Parsotam Das and his children, and in order 
to perpetuate the name of her husband she 
dedicated and endowed 16 as. of Mauza 
Sheodasa to Sri Thakurji. During her life¬ 
time she remained in possession of the propety 
On the 24th January, 1893, she made a Wil 
in which she provided that after her death 
her son-in-law Raghunath Das was to be the 
manager of the endowed property. Parsotam 
Das executed a document on the 29th March, 
1881 , recognizing and consenting to the dis¬ 
positions made by Manki Baku, and 
relinquished all rights and claim to the 
property comprised in the Will. Manki Baku 
died on the 1st June, 1893. A dispute arose 
between her daughters on the one side and 
the widow and daughters of Parsotam Das 
on the other. In 1895 one of the daughters 
Mt. Puno Bibi instituted a suit against 
Bindesri Baku widow of Parsotam Das and 
the other daughters of Manki Baku, Mt. Bin- 
desri Ba/iH set up a title that her husband 

(11) (1874) I I. A. 167 = 13 B. L. R. 312 = 

929 = 27 M. L. J, 149= 
24 I. C. 809=1. L. W. 648 (P. C.). 
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Parsotam Das was the lawfully adopted son 
of Harish Chandra, and also under the Will 
of 9th December, 1871. The suit was 
compromised on the 27th May, ^896. By 
this compromise the parties divided the pro¬ 
perties between themselves. On 15th 
January, 1906, Mt. SShan Bibi, daughter of 
Parsotom Das, instituted a suit making the 
daughters of Harish Chandra as well as the 
widow of Parsotam Das and his other 
daughters parties to the suit. Her case was 
that Parsotam Das was the lawfully adopted 
son and heir of Harish Chandra and after 
his death, her mother succeeded to the life 
estate, and after her death she and her sister 
would be the next reversionary heirs, bbe 
prayed for setting aside the compromise, 
dated the 27th M^y. 1896, as being without 
onsidemtion and without any right. It was 
found that the co*" promise entered into by 
the plaintiff’s moth r was not fraudulent or 
collusive, and the compromise was signed by 
the plaintiff’s husband: and the plaintiff was 
staving with her mother and was 16 or 17 
years of age and able to understand the 
imnort of the discussion, and was aware of 
the compromise having been filed. The 
Privy Council dismissed the suit holding that 
the compromise was not an “ alienation by a 
limited owner of the family property, but a 
family settlement in which each party takes a 
share of the family property by virtue of the 
independent title which is. to that extent, and 
by way of compromise, admitted by the other 

parties.” 

It was a compromise of doubtful claims of 
the various contending parties, and the 
Hindu widow was entitled to settle them by 
a compromise. All the existing membei-s of 
the family were made parties. There was no 
fraud or collusion. It bore all the marks of 
a family settlement and was in no sense an 
alienation of the property. 


The findings in the present case accord in 
all respects with the findings upon which 
the compromise in that case was upheld by 
their Lordships of the Judicial Committee. 
Here, as in that icase, all the 'members of 
the family were made parties to the com¬ 
promise. 

The cas,e 0 ^ Katihai Lai v. Brij Lai (13) 
reiterates the principle governing such a 


(13) (1913) 40 All. 487 = 45 I. A. 118 = 

22 C W. N. 914 = 8 L. W. 212=24 M. L. T. 23 = 
35 M. L, J. 459= 16|A. L.J. 825= 1918 M.W.N. 709= 
28 C. L. J 394=47 I. C. 207 = 5 Pat. L. W. 294 = 
28 Bom. L. R. 1048 (P. C.) 


compromise and family settlement and ap¬ 
plies to the present case. Balak Ram left 
three sons ; Badri, Bahadur Lai and Ganga 
Ram. The three brothers died one after the 
other; Bahadur Lai died last of all in 1883. 
Parbati was widow of Badri and Koshalya 
was widow of Ganga R^m and Ramdei 
was the widow of Bahadur Lai. Upon the 
death of the three brothers there arose a 
three-cornered dispute. Ramdei claimed 
the entire estate alleging that the three 
brothers were joint and her husband sur¬ 
vived them all and inherited the entire 
estate which upon his death devolved upon 
her. Parbati and Koshalya, on the other 
hand, asserted that the three brothers were 
separate and each of their widows had one- 
third share in the estate. Kanhaiya Lai, 
who was son of Rampiari, sister of Badri, 
asserted that he was adopted by Parbati, 
widow of Badri, and consequently the entire 
estate devolved upon him. In order to sup¬ 
port his adoption he set up a special custom 
in the Agarwala caste whereby a sister’s son 
can be adopted. After some litigation, Ram¬ 
dei, widow of Bahadur Lai, brought a suit 
against Parbati and Koshalya for a declara¬ 
tion that the three brothers were joint in 
their lifetime and her husband succeeded 
by survivorship to the entire estate which 
after his death devolved upon her to the 
exclusion of the other claimants. The suit 
was compromised in 1892, whereby the 
widows and Kanhaiya Lai took one-fourth 
share each in the estate^'* as full proprietors 
with power of transfer.” 

The adoption of Kanhaiya Lai was thus 
accepted by the parties. In 1898 Parbati 
relinquished her share in favour of Kanhaiya 
Lai who brought suits claiming the entire 
estate as a i reversioner and impugned the 
compromise of 1892 as being not binding 
upon him. His claim was dismissed. It was 
held that the claims made by the parties 
were serious. If Mt. Ramdei’s claim of 
jointness was true, she would have succeeded 
to the exclusion of Kanhaiya Lai and the 
widows of the other brothers. If Kanhaiya 
Lai’s claim of adoption was true, then he 
would have'succeeded to the entire estate; 
although as a general rule a man cannot 
adopt his sister’s son, the custom set up by 
him raised a serious dispute. These considera¬ 
tions influenced the parties to come to a 
compromise and revive the estate. 
Kanhaiya Lai was a party to the compromise 
and his claim must have induced Mt. Ram¬ 
dei to alter her position by agreeing to tbo 
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compromise, and under that compromise 
Kanhaiya Lai obtained substantial benetit 
which he enjoyed so long. It was held that 
in these circumstances Kanhaiya Lai was 
bound by it and could not claim as a rever¬ 
sioner which right had not at that time 
accrued to him. 

This case bears strong resemblance to 
the present one, and the settlement to 
which Fateh Kuer agreed was influenced 
by the claim of jointness made by Ram 
Prasad and Sham Prasad by having caused 
serious apprehension of a breach of the 
peace which led to the Police to come on 
the spot and lock up the house and by 
Sham Prasad and Ram Prasad taking posses¬ 
sion of the largest house. The reversioners 
in this case were given pecuniary beneht as 
well as immoveable properties. 1 hey 
realised the monies due under the bonds, 
appi-opriated them, took possession of the 
immoveable properties and transferred them 
for their own benefit. It is not open to the 
plaintiffs to question the validity of the 
transaction—call it a settlement or an alie¬ 
nation by Fateh Kuer. 

In the case of Bijay Gopal Mukherjee v, 
Girindra Nath Mukherjee (14), Sayamoni 
Debi succeeded to the estate of her husband 
Chandra Bhushan Mukherjee who died in 
10*19 W2.S SI pfiyddfidshu^ Iscly sinJ 

not Vwe of managing a large estate. 
Baman Das Mukherji, her husbands rela- 
tive, dispossessed her, and m 1844 she 
brought a suit against him and his two 
brothers Gouri Prasad and Annoda Prasad 
to recover the property. This litigahon 
lasted till 1858 when on appeal to Her 
Majesty her rights to the estate were finally 
established. Still she failed to get posses¬ 
sion. Further difficulties were raised. 
Much of the property was threatened with 
adveree rights in the actual possessors of 
the lands who refused to pay rent under the 
pretext that the title had not been settled, 
and seeing that prior to 1858 adverse posses¬ 
sion against a widow ranked as adverse 
possession against the reversioners the 
whole estate was in very serious peril, in 
these circumstances the widow executed, on 
the 7th September, 1863, an Ijara for a term 
of 60 years. This was part of a joint family 
arrangement whereby the widow divided up 


(14) (1914)41 Cal. 793=18 C. W. N 673 = 
12 A L J 711 = 19 C.L.J. 620=16 Booa. L.R. 42 d — 
IfiM L t? 28=27 M. L.J. 123 ==23'I. C. 162= 
1 L.W. 533=1914 M.W.N. 430 (P. C.) 


this family property amongst the various 
revei'sinners reserving to herself only a 
c imparatively small annual income which 
may fairly he looked on as representing 
maintenance. The Ijarii was granted to 
Annoda Prasad and Sarada Prasad, son of 

Gouri Prasad, who had died in the interval 

The third brother Baman Das Mukherjee 
did not directly take any interest under the 

Ijarn, hot m ms, ^ dar-ij,mi was granted 

to his son of a portion of the property, and 
a large sum due from him on account of 
mesne profits was remitted: so that all 
branches of the family shared n the settle¬ 
ment. The long term of 60 ycare was fixed 
as the parties realised that the term would 
extend beyond her life-time and thus affect 
the rights of the reversioners whosoever 
they might happen to be. This w'as done 
with the consent of all those who then re¬ 
presented the revei-sionei-s. They took much 
interest under the ari-angement and con¬ 
tinued to enjoy tliem so long as they lived. 
Annoda, who was thus principally benefited, 
died in 1882. Sayamoni Debi survived him 
11 years and died in 1893. The appellants, 
four sons of Annoda, became thus entitled 
directly to share in the family property of 
which the lady was the life tenant, and they 
brought the action to set aside the Ijara on 
the ground that it was an unauthorized inter 
ference by the widow with the reversionary 
interest which did not belong to her. It 
was found on the facts of the case that the 
arrangement of which the Ijara formed part 
was in truth dictated by the necessities of 
Die case and the choice of the term of 60 
years as the term of the Ijara was made 
for the benefit of the estate and did not 
injure anyone. Lord Moulton held that 
the case depended entirely on the facts and 
that it raised no new question of law as to 
the powers of a Hindu widow to deal with 
the family property in the case of necessity 
with the consent of the then present re- 
vereionei-s. Upon the facts that from the 
year 1882 when Annoda Prasad died to the 
1893 when Sayamoni died, the appel¬ 
lants themselves took the benefits of the 
arrangement, their Lordships held that the 
arrangement had been made m good faith 
under circwnstances of necessity as would give 
to the arrangement validity according to 
Hindu law, under which great weight has 
always been attached to the sanction by 
expectant reversioners of an alienation of 
oroperty of a Hindu widow as affording 
evidence that the alienation was under 
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circumstances which rendered it lawful and 
valid. Their Lordships further held that 
the appellants could not be permitted to 
stigmatise the agreement under which they 
enjoyed benefits as a gross fraud and to 
suggest that they became partisans in the 
agreement solely because it was profitable 
to them to do so. 

In the case of Raghunath Prusad v. Banh 
of Bengal (15), (Sir Dawson Aliller, C. J. and 
Adami,-J.), a deed of transfer was executed 
by Mt. Binda Kuer grandmother, Chanda 
Kuer mother, Dcbi Prasad brother of 
Raghunath and Raghunath himself. Except 
Binda Kuer, the others were mere re¬ 
versioners having no right i^* presenti. 
After the death of Binda Kuer, Chanda 
Kuer succeeded, and she along with Debi 
Prasad and Raghunath Prasad impugned 
the aforesaid deed of transfer. It was held 
that they having joined in the transaction 
and having given consent to it cannot now 
be permitted to successfully impugn it If 
any reversioner was left out, perhaps he 
could do so. In the present case Pratap 
Narain and Jagdam Sahai through their 
father joined in the transaction and they 
cannot impugn it. To the sarne effect is 
the case of Fateh Singh v. Rukmini Ramanji 
Maharaj (16), where it was held that a 
reversioner, who relinquishes all his rights 
in a property conveyed by the widow-—a 
limited owner, cannst after the reversion 
impugn the transaction. It was held that 
although he had no interest in the property 
which he could assign or relinquish, yet 
having given unqualified assent to the gift 
executed by the widow' he could not impugn 
it. He did not transfer or relinquish his 
right but simply covenanted that at no time 
thereafter he would set up any right or 
claim whatever to the property in case he 
happens to be the successor when the 
succession opens out. Vide also Basafpa v. 
Fakirappa (17). 

In Adhikan Kmr v. Lokanath Rai (18), 
(Das and Adami, JJ.) it was held that the 
reversioners who join in a mortgage deed 
executed by a widow must be deemed to 
have consented to the alienation and cannot 
be heard to say that there was no legal 


(15) 1924 Patna 295. 

(16) 1923 All. 387 = 45 AU. 339=21 A- L, J. 235 = 
4 L. R. A. Civ. 392 (F. B.). 

(17) (1922) Bom. 102 = 46 Bom. 292 = 

21 Bom. L. R. 1040. 

<18) (1920) 1 Pat. L. T. 335 = 56 I. C. 426. 


necessity for the transaction. It is imma¬ 
terial if one of the reversioners who joined 
in the transaction is a minor when the others 
including his guardian had consented. 

No doubt, a limited owner has no right 
to bargain with the reversionary interest 
and she cannot enter into an arrangement 
the effect of which is to completely extin¬ 
guish the reversionai'y interest unless it is 
sanctioned by the necessities to preserve 
the estate, as was held in the case of Amrit 
Narain Singh v. Goya Singh (19). In 
that case Jhaman Singh was succeeded by 
his widow Radha Kuer. Her application 
for registration of her name was opposed 
by Jhaman’s agnatic relations. Their ob¬ 
jections were overruled by the revenue 
courts and Radha Kuer’s was fully entered 
in the Collector’s register. She died in 
1865 and was succeeded by her daughter 
Kar Kuer, the mother of the appellant. 
The agnates raised a fresh contest as to her 
right to hold the property. The matter 
was referrad to arbitration, in which her 
husband Rajendra Singh represented her 
though there was nothing to show that he had 
authority to act as her agent. Before the 
arbitrators had taken any action a compro¬ 
mise was arrived at in which Rajendra 
purported to act both for her and her in¬ 
fant son, the appellant. Under this compro¬ 
mise Kar Kuer abandoned in favour of the 
agnates all her rights to the immoveable 
property, receiving besides some moveable 
property—two small fractional shares which 
stood in her and her mother’s names. The 
effect of the arrangement was to extinguish 
completely the reversionary interest of the 
appellant in his grandfather’s estate. The 
compromise was placed before the arbitra¬ 
tor, and an award was passed in accordance 
therewith. The opposite party applied to 
have a decree passed in terms of the com¬ 
promise. Kar Kuer objected to it. She 
succeeded in the first court, but on appeal 
the District Judge directed a decree to be 
passed in terms of the award. She appealed 
to the High Court of Calcutta, but her 
appeal was dismissed. She applied for re¬ 
view of the judgment, which was also dis¬ 
missed. The result was that she was dis¬ 
possessed of the property. The respon¬ 
dents obtained possession in 1865 and got 

(19) (1917) 45 Cal. 590=45 I. A. 35= 

23 M. L. T 142 = 22 C. W. N. 409=27 C. L. J. 296= 
34 M. L. J. 298 = 4 P. L. W. 221 = 16 A. L. J. 265 = 
1918 M. W. N. 306 = 44 I.‘C. 408=7 L.W. 581 = 
20 Bom. L. 546 (P. C.) 
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their names registered m 1877. The suit 
was brought on behalf of the son alleging 
that the award was fraudulent and 
into without knowledge and authoiity of 
Kar Kuer, and that in any event she was 
not bound by them. It was “ 

fact that Jhaman at the time of his death 
was separate from his agnates and tot he 
plaintiff was not properly represented in the 
arbitration proceedings and in the 
ings in the Civil Court It was also found 
that it did not appear from the recoid that 
the proceedings before the arbitrators eie 
came to the knowledge of Kar Kuer or th t 
she ever knew of the compromise and its 
effects. Under these circumstances the 
compromise was set aside. In that case the 
husband of the lady and father o the in ant 
acted without any authority and the whole 
proceeding was ultra vires. His action m 
referring the matter connected with his 
son’s revemion to arbitration was null and 
void. It must be remembered that in 
that case the agnatic relations had failed 
throughout before the matter was referred 
to a^^bitration. The compromise m that 
case could not be said to have been entered 
into by Kar Kuer, the mother of 
pellants in the interest of the estate. There 
is nothing to show that the estate was in 
danger of being destroyed. That case has 
no Application to the facts found m the 
present case. It was distinguished in the 
rase of Mahadeo Prasad Singh v. Mata 
Prasad (20). In the Allahabad case Pri- 
thipal Singh died leaving a widow Mt. 
Gauaj Kuer and a daughter Mt. Balraj Kuer. 

Mt Bairai Kuer entered into possession as 

limited owner in 1897. Surajpal Singh was 
the immediate reversioner. On 15th October, 
1897, Balraj Kuer e-secuted a ^^etual Irase 
in favour of Mata Prasad and Debi Sahay, 

the defendants, on payment of Waitrnna of 

Rs. 2,000. The rent reserved wasKs.l,Z3D*o ^ 
The same v/as payable as Govertment re¬ 
venue. Surajpal Singh att^ted the lease. 
On the 29th October, 1901, Mt. Balraj Kuer 
and Thakur Surajpal Singh executed a de^ 
of gift of the properties in favour of the 
same lessees. Mt. Balraj Kuer died on the 
9th September, 1906, and Surajpal Smgh 
became entitled to the estate and got posses¬ 
sion. He did not repudiate the deed. He 
died in 1909. On the 4th September. 1918, a 
suit was brought on behalf of his mmor son 
to recover possession of the gifted properties 


by avoidance of the deed of gift, dated the 
29th October, 1901. It was held that the 
deed was for consideration to which the 
reversioner had consented and was enforce¬ 
able, and the case of Avirit Nnrain Sttigh v. 
Gnyu Singh (19) did not apply as in that case 
no case of estoppel arose or could arise 
against the minor revei-sioner. 

Most of these cases on the subject have 
been fully dealt with in the case of Mt. 
BhagzcAti Kuer v. J^gdum SAut (1), 
referred to above, and his Lordship Mr. Jus¬ 
tice Das with his usual acumen has abstract¬ 
ed the principles dcducible from those autho¬ 
rities and laid them down in his judgment 
in the form of propositions. These proposi¬ 
tions of law are unimpeachable. Applying 
those principles to the facts found in that 
case, his Lordship held that the transaction 
in question was a complete alienation and 
did not recognize an antecedent title of some 
kind in Fateh Kuer and is not binding upon 
the plaintiffs, inasmuch as it was not entered 
into, by Fateh Kuer as representing the 
estate. In the present case the concurring 
facts found by the courts below leave us no 
option but to hold that the settlement was a 
fair and good settlement arrived at by the 
Mt. with a view to protect the estate from 
the imminent danger of being wholly lost. 
We are bound in second appeal by those 
findings of fact, and the decision as to 
whether the transaction was within the 
powers of Fateh Kuer as a limited ^wner to 
enter into and whether as a matter of fact 
she did enter into it bona fide in order to 
solve a serious bona fide dispute, depends 
entirely upon the facts found, as Lord Moul¬ 
ton in the case of Bijay Gopal Mukherjee v, 
Girindra Nath Mukherjee {14), obseiwed that 
the case depended entirely on the facts and 
that it raised no question of law as to the 
powers of a Hindu widow to deal with the 
family property in the case of necessity with 
the consent of the then present reversioners. 
The plaintiffs were at that time the entire 
body of reversioners, and, as observed above, 
on their behalf their father as natural guar¬ 
dian identiffed himself with Mt. Fateh Kuers 

interest and became a party to 

tion. Their father agreed on their behalf 
not to question the validity of the trans¬ 
action. They did not transfer any interest, 
and in fact they had no interest in the pro¬ 
perty, their interest being only spes succes¬ 
sions, and under the settled law^ embodied 
in Section 6 of the Transfer of Prope:^ Act 
their chance of succession could not in any 


(20) 1922 All* 297=44 AU* 44= 19 A.L. J* 799. 
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circumstance be the subject of any transfer 
or relinquishment; Vide, Hamath Kuer v. 
Inder Bahadur Singh (21) and Annada 
Mohan Roy -v. Gour Mohan Mullick (22). 
But the agreement in question is not a 
transfer of any reversionary right or relin¬ 
quishment of their chance of succession. 
They simply agreed not to raise any objec¬ 
tion to the transaction and for so doing 
they obtained good consideration in the 
shape of properties having been given to 
them, which under no circumstance they 
would have got at that time. The arrange¬ 
ment was a family arrangement, and as 
members of the family considerations were 
shown to them. They consented to the 
arrangement and confirmed it, and they 
are bound by it, and the authorities are 
ample to support this view, as already re¬ 
ferred to above. 

The question may be asked as to why a 
bona fide settlement should bind not only 
the parties and those who derive title 
through them but also those who subse¬ 
quently acquire interest in the property 
claiming through the original holder there¬ 
of. The answer is that such a settlement 
is prompted by the necessity to preserve 
the estate itself so that it may enure to the 
benefit of those interested in the estate 
without waiting to have the rival claims of 
the disputants determined by means of a 
ruinous litigation. The facts in the pre¬ 
sent case show that unless the settlement 
was arrived at, the property would have 
been altogether destroyed and lost for good 
to the persons ultimately found entitled to 
it. 

Therefore, we agree with the view taken 
by the court below and hold that the TaA- 
simnanisi is a good family arrangement and 
as such is binding upon the plaintiffs who 
claim as reversioners to the estate of Girwar 
Narain. It would further appear that Nau- 
rangi Lai and Partab Narain, who attained 
majority in 1893 soon after the deed of par¬ 
tition was executed, not only dealt with the 
properties which were allotted to Pratap 
Narain and Jagdam Sahai but also took part 


(21) 1922 P. C. 403 = 45 All. 179 = 50 1. A. 69 = 
9 O. L. J, 652 = 44 M. U J. 489 = 27 C. W. N. 949 = 
5 P. L. T. 281 = 18 M. L. W. 383 = 26 0. C. 223 = 
2 Pat. L. R. 237 = 33 M. L. T. 216 (P. C.) 

(22) 1923 P. C. 189 = 50 Cal. 929=50 I. A. 239 = 
21 A. L. J. 718 = 4 P.L.T. 609=4 L. R. P. C. 164 = 
25 Bom. L- R. 1269 = 45 M. L. J. 617 = 
1923 M. W.N. 803=33 M.L.T. 365=40 C.L.J. 10= 
a8i:.W.N.718(P,C.) 


in almost all the transfers made by Fateh 
Kuer, Ram Prasad and Sham Prasad on the 
footing that the partition was a valid trans¬ 
action. Pratap Narain attested the 
Mukarrari deed (Exhibit O) executed by 
Fateh Kuer in favour of defendant No. 7, 
dated the 24th August, 1894, and also the 
sale deed executed by defendant No, 7 in 
favour of defendant No. 6 with respect to 
Mouza Sheorampur, the subject-matter in 
First Appeal No. 164 of 1918 (corresponding 
to suit No. 6 of 1916) disposed of in (I) 
Naurangi Lai and Pratap Narain attested 
the Kabala, (Ext. G 2), dated the 19th June, 
1893, executed by Sham Prasad in favour of 
Bodh Narain in respect of the house which is 
the subject-matter of Second Appeal Nos. 
65 and 1401 of 1922 and 1921 respectively. 
Pratap Narain is the scribe of the sale deed, 
dated the 25th April,1895, executed by Sham 
Prasad in favour of Murat Narain Chowdhury 
and others, the subject-matter of Second 
Appeals Nos. 61 and 64 of 1922, The/;ara 
deed, dated 3rd October, 1896, and the 
Kabala (Ext. E-2), dated the 7th April, 1899, 
with respect to the house, the subject-matter 
of Second Appeals Nos.60 and 63 of 1922, 
and the various Zarpeshgi deeds and the sale 
deed) Ext. G, dated the 5th October 1896. 
with respect to 15 dams of Mauza Raghopur 
the subject-matter of Second Appeals Nos. 62 
and 66, were executed by Pratap Narain 
while major and by Naurangi Lai for 
Jagdam Sahai. 

The aforesaid documents deal with all the 
properties involved in these appeals. True, 
the mere attestation of a deed by a relative 
does not import concurrence : Rajlakhi Devi 
V. Gokhul Chandra. Choudhury (23), nor does 
it involve any knowledge of the contents of 
the deed: Banga Chandra Dhut Biswas v. 
^agat Kishore Achariya (24). But the 
finding of the Subordinate Judge is that 
Pratap Narain took active part in all these 
transactions and was the scribe in some of 
them, and that he was fully .cognizant of 
them. The deed of partition was recited 
in all of them as conferring title on the 
transferors by virtue of which the donees 
were competent to transfer the properties 


(23) (1869-70) 13 M. I. A. 209 = 3 B. L. R. 57 = 
12 W. R. 47 = 2 Suthcr275 = 2Sar. 518 (P. C.), 

(24) (1916) 44 Cal. 186=43 I. A. 249 = 

20 M. L. T. 335=81 M. L. J. 563= 
<1916) 2 M. W. N. 336 = 4 L. W. 458= 
18 Bom. L. R. 868=14 A. L. J. 1103 = 
24C.L.J. 487 = 1 Pat. L. W. 1=36 1.0.420= 

21 C. W. N. 225=10 Bur. L. T. 177 (P. C.). 
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in favour of the various transferees who are 
defendants in the several suits. Pratap 
Narain cannot plead ignorance of the am* 
tents of the deeds or of the deed of partition. 

Apart from all this Pratap Narain expressly 
accepted the Ekramama as a good family 
settlement and as binding upon him. In the 
proceedings instituted by Fateh Kuer, Ram 
Prasad and Sham Prasad applied for certm- 
cates of succession in order to realise the 
debts allotted to their shares under the 
deed of settlement. Pratap Narain first 
filed objections and ultimately withdrew 
them by filing a petition with a VakaJninania 
in the court of the District Judge of Patna. 
The petition mns as follows 

“A petition dated 22nd 'May* 1893, filed 
by Protap Narain— 

» Your petitioner at the instigation of some 
enemies filed objection in the above case. 
The settlement which Munshi Nauiangi Lai, 
father and guardian of your petitioner, made 
with Mt. Fateh Kuer, Ram Prasad and Sham 
Prasad under the Ekrarnama dated the 22nd 
September, 1892, was really done with the 
consent and in consultation with your peti¬ 
tioner. Even now when your petitioner at¬ 
tained majority he heartily accepts the settle¬ 
ment and the contents of the said fiirnrnama 
are true and correct. The denial of the said 
settlement under the said Ekrarmwm is pre¬ 
judicial to the interest of your petitioner. It 
is, therefore, prayed that the petition of 
objection filed by your petitioner may be re¬ 
jected and a certificate under the provisions 
of Act Vll of 1889 may be granted to Mt. 
Fateh Kuer, Ram Prasad and Sham Prasad 
and vour petitioner in his own capacity and 
also to Jagdam Sahai, minor brother of your 
petitioner^ under the guardianship of your 
petitioner’s father Naurangi Lai, 
tiie application for obtaining certificate and 

the B/ferarwawia.” 


The petition is signed by Pratap Narain 
after he attained majority and is verified as 
being correct. 

Therefore Pratap Narain cannot now be 
permitted to question the validity of the 
deed of partition and the transfers made by 
Fateh Kuer, Ram Prasad and Sham Prasad. 
As to the transfers made by him along with 
his brother Jagdam Sahay of the properties 
allotted to them by the deed of partition, 
it is not disputed that those transfers were 
for good consideration. One of these pro¬ 
perties is a house with respect to which an 


//ara deed was executed by Pratap Narain 
and Naurangi Lai on behalf of Jagdam 
Sahay on the 3rd October, 1896. for 
Rs. 1.900. In order to pay off this mort¬ 
gage, a sale deed was executed on the 7th 
April 1899 by the same perso is in favour 
Babu Nilamher Prasad in the name of his 
nephew Bishun Da>^d. Out of the consider¬ 
ation, Rs. 21 5.was left with Nilamber Babu 
in order that it should be paid to Jagdam 
Saliay for his educational e.xpenscs, Babu 
Nilamber Prasad was an intimate friend of 
Girwar Narain. The Subordinate Judge 
finds that Nilamber Babu from time to 
time made payments out of this sum of 
Rs. 215 to Jagdam Sahay as necessity arose. 
Heaps of corespondence and acknowled¬ 
gment with respect to these payments 
have been filed on behalf of the defend¬ 
ants : vide Exts. K and J series. Most 
of these relate to the period after Jagdam 
Sahay attained majority and they refer 
to the sale deed in question executed 
by Pratap Narain and by Naurangi Lai on 
behalf of Jagdam Sahay. In Ext. K, dated 
the 18th of April, 1901, Jagdam refers to 
the payments made to him from time to time 
out of the consideration money left in de¬ 
posit with Nilambar Babu and concludes in 

the following words 

“ In this manner the entire consideration of 
the deed of sale is received. Nothing is due 
to me nor have I any objection to raise." 

The sale deed in question was executed 
iust when Jagdam Sahay was about to 
attain majority, and when he attained 
majority he did confirm the transaction and 
received the consideration money for the 
purpose of his education. The sale deed 
recites the deed of partition. Jagdam 
Sahay has, therefore received benefit arising 
out of the deed of settlement whereby he 
received the property, sold it on his behalf 
and appropriated the sale proceeds fteicof. 
He cannot therefore, impugn the sale deed in 
question nor the deed of partition. 


Upon these findings the court belowJmve 
concurrently held that the deed of partition 
was binding upon the and they 

cannot be permitted to go behind it. Upon 
Se flndiJ of the courts below no qu^tion 
of transfer by the plaintiffs of their chance 
of succession or spes success,oms can arise. 
Nobody can dispute the proposition that an 
expectancy such as the reversiona|y right is 
not capaL of transfer and that it is 

e^ressly forbidden by the statutory provision 
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confcinleti in ^Section 6 of the Trsnsfer of 
Property Act. It is concluded by the authori¬ 
ties ; vide Hamath Kuer v. Indar Bahadur 
Singh (21). and Annnda Mohan Ray v. Gour 
Mohan Mtdlick (23), ^agannada Raju v. 
Prasad Ray Gara, (25), Annada Mohan Ray 
V Gour Mohan Mallik (26), Ttlakadhari v. 
Khedan Lai (27), and Sham Sundar v. Achhan 
Kuer (28). The plaintiffs, as a matter of 
fact, have not transferred any chance of 
succession in the estate of them maternal 
orandfather Girwar Narain, but they tians- 
ferred the properties of which they were 
made absolute owners under the deed of 
partition or family arrangement for valuable 
consideration. But for the partition they 
vrould not have acquired any right m praesentt 
in the properties so as to be able to deal 
with th^em. The deed allotted to them 
^rtain properties and gave them possession 
thereof. Therefore, the transfers made by 
them with respect to the properties concerned 
^"Serond Appeals Nos 60-63 and 62-64 
«pre valid. As held in Mohammad Hasmat 
Ali V. Kaniz Fatma (29), there is 
nothing illegal in a person, for good consi- 
jderation, contracting not to claim a share 

in a property in the event of his becoming 

eetitled to it on the decease of a living 
.person ; and Section 6 of the Transfer of 
Property Act does not affect such a eon- 
icract. In that case Khurshed Jahan 
through whom the plaintiffs claimed had 
compwmised certain disputes by abandon¬ 
ing not only all rights which were then 
vested in her but also the possibility of her 
succeeding to the estate as one of the heirs 
of the deceased. 

The cases of Kanhai Lai v. Brij Lj^ 
(13), Khutmi Lai v. Gobtnd Krishna (9) 
and Hirati Bibi v. Sohan Bibi (12), fur¬ 
nish examples of a distinction being drawn 
between possibilities coupled with interest 
and bare or naked possibility such as the 
hope of inheritance entertained by the 
heir. Every possibility with an interest is 
more than a possibility and is a present 
divisable interest. 


(25) (1915) 39 Mad. 554 = 17 M. L. W. 419 = 
28 M. L. J. 650 = 29 I. C. 241 = 1915 M.W. N. 6_26. 

(26) (1920) 25 C. W. N. i496 = 33 C. L. J. 457 — 

^^(27H1920) 25 C. W. N. 49 = 47 I. A. 239 = 
39 M. L. J. 243 = 1920 M. W. N- 591 = 
22 Bom. L. R. 1319-28 .M. L. T. 224 
18 A.L.J. 1074 = 57 I.C. 465 = 32 C-L.J. 479 (P- 

( 28 ) (1898) 21 All. 71 = 25 1. A. 183- 

2 C.WJ4. 729 = 7 Sar. 417 (P. C.) 

(29) (1915) 13 A.L.J. 110=27'1.C. 701. 


The plaintiffs obtained the present inte¬ 
rest in the property by the deed of parti¬ 
tion and they were able to transfer the 
ownership and the delivery of possession 
which would not happen in a mere transfer 
of possiblity of succession. Similarly in 
Fateh Singh v. Thakur Rukmiani Ratnanji 
Maharaj (16) it was held that a reversioner, 
who consented to the gift made by the 
limited owner, cannot impugn it after suc¬ 
cession opens to him. 

In the case of Diltor Kiier v. Babu Hat- 
khu Singh (30) (Sir Edward Chamier, C. J. 
and Jwala Prasad, J.) it was held that al¬ 
though the heirs expectant cannot trans¬ 
fer a property under Section 6 of the 
Transfer of Property Act, but when 
they come into possession they can make 
agreements with respect to it and a rever¬ 
sioner accepting the arrangement made by 
the life-tenant and taking possession of the 
property on its strength will be deemed to 
have re-affirmed the arrangement and they 
will be bound by the arrangement made hy 
the life tenant. Now, such an acceptance 
may be at the time of the execution of the 
deed or subsequently. The findings of the 
courts below show that ever since the deed 
of partition was executed, Pratap Narain 
and the father of Jagdam Sahay acted un¬ 
der the deed. They took interests in the 
arrangement and continued to enjoy them 
throughout. They cannot be permitted to 
impugn the transaction nor can they be 
permitted to question the validity of the 
sale deeds in favour of the respondents exe¬ 
cuted by the parties to the several deeds 
of transfer including those executed by the 
plaintiffs. These transfers were for valu¬ 
able consideration, and the transferees have 
ever since been in possession of the proper¬ 
ties. 

The decision in the case of Mussammat 
Bhagwati Kuer v. Jagdam Sahay (1), re¬ 
lied on by the appellant refers to a Mukar- 
rari deed executed by Fateh Kuer with 
respect to the properties allotted to her. 
Jagdam Sahay was the plaintiff in that case 
and claimed 8 annas share in the properties 
covered by the Mukarrari deed, and the 
case was dealt with upon its own facts. 
Half of those properties is concerned in the 
present Second Appeal No. 47 of 1922 
(Original Suit Nos. 71 of 1918 and 12 of 
1920) brought by Pratap Narain. In this 

(30) (1917) I Pat. L.W. 760 = 2 Pat. L.J. 578= 
41 I. C. 631 = 1917 P. H. C* C..225. 
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case we have got a compromise petition 
aied during the trial of the suit in the court 
of the Subordinate Judge. By tlie com¬ 
promise, Pratap Narain is said to have re¬ 
linquished his claim to the properties men¬ 
tioned in Schedules land H to the plaint 
in favour of Ram Prasad and his heirs on 
receiving a sum of Rs. 1,000. The defen¬ 
dants Nos. 1 to 5. that is, Ram Prasad and 
his sons, are declared to be the absolute 
proprietors of the proi*>crties mentioned in 

Schedules I and II to the plaint, and they 
have retired from the litigation. In that 
petition, it is, however, stated that “the 
suit be tried against the other defendants 
in respect of .Uuwzu Sheor.impur, property 
No. I. Schedule No. 1 of the plaint and be it 
known that defendants Nos. 1 to 5 (Ram 
Prasad and his sons) will not in any way be 
prejudiced or be bound by the decision of 
this suit as against other defendants in 
respect of Mauza Sheorampur'*. 

Mauza Sheorampur is mentioned in ^hc- 
dule I of the plaint. Consequently Ram 
Prasad and his sons defendants Nos. 1 to 5 
have been declared absolute owners of Sheo¬ 
rampur. Thus, Pratap Narain has_ no con¬ 
cern at all with the village. He is, there¬ 
fore, not competent to recover possession of 
this properti^ and the suit for possession 

must fail. Be it known 
■and Sham Prasad had succeeded before the 
Revenue authorities and had obtained mu- 
tation of their names m respect of the . n 
karrari held by Mt. Bhagwati 
defendant No. 6 by decisions of 
Collector and the Collector 

1908 respectively referred to above. Ihey 

were entitled to receive as 
the Mukarrari rent froni the 
Mt. Bhagwati Kuer, the Mukarrandar, -a 
the compromise has confirmed the Position 
of Ram Prasad. By the 

plaintiff Pratap Narain has declared Ram 
Prasad to be the absolute owner of the pro 
perty and has disclaimed all interests t ere 
in. His suit must therefore fail. A similar 
petition was filed in the case brought by 
Jagdam Sahay and decided by this court 
nh but there the defendants Ram Prasaa 
Ld his heirs were not by the 
declared to be the absolute owners ot 
Sheorampur mentioned in Schedule I to the 
plaint. They were declared absolute owner 

with respect to the property m 

No. ll only, that is, the property other than 

Mama Sheorampur. We have 
Schedules in original of properties attached 
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to the plaints in the suits brought by Jagdam 
and Pratap respectively. Mauza Sheoram¬ 
pur is ill Schedule No. 1 of both the suits. 
The compromise in the case of Jagdam 
Sahay refers to the pix)pcrtics in Schedule 
No. II only and has expressly excluded 
Sheorampur meotiincd in Schedule No. 1. 
In the compromise petition in the case of 
Pratap Narain the propei-ties in both the 
Schedules Nos. 1 and II are declared to be 
the absolute properties of Rana Prasad and 
his heirs. Therefore, whereas in the case of 
Jagdam Sahay he was competent to continue 
his action so far as Sheorampur was concern¬ 
ed, in the case of Pmtap Narain he is not 
competent after the compromise petition was 
filed to continue his action. Upon the view 
that the compromise in the case of Jagdam 
Sahay did not cover Sheorampur and that 
it was expressly excluded, the judgment of 
Das and Adami, JJ. is founded: Vide Mt. 
Bhagwdti Knei" v. Jagdatn Sahay (1). 
Their Lordships quote the following passage 
from the compromise petition in that case 

and obsei-ve:— 

“It may be noted that the result of the suit 
will not be prejudicial to the interest of cither 
the plaintiff or the defendants Nos. 1 and 5 to 
8 in respect of Mauza Sheorampur mentioned 
in Schedule I of the plaint of this suit. We 
are therefore concerned in this appeal with 
the properties set forth in Schedule I, as to 
which the appellant claims title by virtue ot 
Mukarrari settlement made in her favour by 

Fateh Kuer." 

Tlv’re may be a reason for-'Pratap Narain 
agreeing not to dispute the Mukarrari grant¬ 
ed by Fateh Kuer, for he was a witn^ to 
the transaction which purports to give a 
Mukarrari lease to the respondent for a 
Nazrana of Rs. 1.100 and the annual rental 
of Rs. 25. Be that ^ it may. the compro¬ 
mise concludes this litigation. 

Therefore, the suit of Pratap Narain with 
respect to Sheorampur 

quimtly the Second Appeal No. 47 of 1922 
must IK* dismissed upon this ground alone, 
apart from the cc'mmon grounds which apply 
to all the cases refei red to above. 


The result of these two cases is that Jag¬ 
dam and Pratap have allowed the Takitm- 
nZ^o stand good so far as the properUes 
allotted to their relations defendants Nos. 1 
to 5 are concerned, and the Subordmate 
Judge is, therefore, right in his view that 
the relations have made up their d.flemnces 

an4 have joined in a common fight with the 
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third parties to whom they themselves trans¬ 
ferred the properties in dispute. 

It has already been shewn that Pratap 
Narain could under no circumstances dispute 
either the deed of. partition or the several 
deeds of transfer in favour of the defendants 
in the suit; far less can he impugn the deeds 
whereby he transferred his own interest in 
the properties for valuable consideration, the 
subject-matter of Second Appeals Nos. 60- 
63 and 62-66. 

The case of Jagdam Sahay, who was minor 
at that time, required considerations which 
I have already dealt with, with the result 
that he also is bound by the deed of partition 
and cannot question the validity of the dee^ 
of transfer whereby the defendants are in 
possession of the properties, nor can he 
question the deeds executed on his behalf by 
Naurangi Lai who was his natural guardian 
and executed the deeds for necessity and 
against whom nothing has been alleged or 
shown in evidence. 

It may be mentioned that respondent 
Jadubansi Sahay in Second Appeals Nos. 47, 
61, 63 and 65 died during the pendency of 
the appeals and no substitution was made. 
Similarly, respondent Kanzi Fatma in Second 
Appeals Nos. 62 and 66 died and no substitu¬ 
tion was made. The aforesaid appeals 
against those respondents have abated. 

The 1 esult is that agreeing with the view 
taken by the courts below I dismiss the 
appeals with costs. 

Foster^ J .—I agree. 

Appeals dismissed. 


* 1924 PATNA 754. 

Kulwant Sahay, J. 

Mt. Gobindia and others .Petitioners 

v. 

King-Emperor .Opposite Party, 

Ref. No. 18 of 1924 decided on 24th March, 1924. 
Reference made by Sessions Judge of Patna, 
dated 22nd February, 1924. 

(a) Registration Act, S. 82— Sub-Registrar cannot 
enquire into truth or falsity of recitals as false 
recital is no offence. 

Making a false recital in a deed is not an 
offence within S. 82 (a). The Sub-Registrar has 
no jurisdiction to enquire as regards the truth or 
falsity of any recital in a deed. The proceeding 
or enquiry in S. 82 (a) must be a proceeding or 
enquiry as prescribed by the Act. [P. 755 Col. l.j 

lb) Rsgistraiion Act, S.QS—Permission under S, 83. 


For instituting a complaint under S. 82 no 
permission is necessary under S. 83. 38 All. 354 
not Foil.; 11 Cal. 5G6 (F. B.) ; 40 Mad. 880 Foil. 
fP. 755 Col. 2.] 

P. C. Roy in support of the Reference. 

Rayasat Hossain for the Crown, 

yudgment ;—This is a Reference by the 
Sessions Judge of Patna recommending that 
the order of the Sadar Sub-Divisional Magis¬ 
trate of Patna, dated the 2nd February, 
1924, committing Mussammat Gobindia, 
Punai Mahto and Dhanukdhari Mahto 
for trial by the Court of Sessions for an 
offence under Section 82 of the Indian Regis¬ 
tration Act may be set aside. The facts 
are shortly these :— 

There were two brothers Akiu and 
Sukhlal and one Chamru was their cousin. 
The accused Mussammat Gobindia is the 
widow of Chamru. It appears that at the 
time of the preparation of the survey re- 
cord-of-rights Chamru was dead and the 
holding in dispute was recorded in the 
names of Sukhlal, Aklu and Mussammat 
Gobindia. Subsequently Sukhlal died. On 
the 16th Julyt 1923, Mussammat Gobindia 
executed a deed of surrender in favour 
of Punai Mahto and Dhanukdhari Mahto, 
the other two accused persons surrender¬ 
ing the whole holding in their favour on 
the allegation that Aklu was also dead 
and that Punai and Dhanukdhari were the 
next reversioners. On the 8th December, 
1923, Aklu 6Ied a complaint before the 
Sub-Divisional Magistrate alleging that 
the recital in the deed about the death of 
Aklu was false and that he was the person 
who was referred to in ^the deed as being 
dead, that he was still alive and that the 
recital in the deed was falsely made in 
order to deprive him of his property. He 
therefore prayed to summon the accused 
persons for an offence under Section 82 of 
the Indian Registration Act. The accused 
were summoned and the learned Sub- 
Divisional Magistrate by his order dated 
the 2nd February, 1924, has committed 
them for trial before the Court of Ses¬ 
sions for an offence under Section_82 of the 
Act. The learned Sessions Judge has 
iccommended that the commitment order 
should be set aside on the ground that 
the facts set forth in the charge do not con¬ 
stitute an offence under Section 82 of the 
Indian Registration Act, nor do the facts 
as they appear from the evidence record¬ 
ed by the committing Magistrate consti-i 
tute an offence under any other Iaw.| 
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ISection 82 («) of the Registration Act pro* 
Ivides that whoever intentionally makes 
any false statement, whether on oath or 
not, and whether it has been recorded or 
not before any officer acting in execution 
of this act, in any proceeding or enquirj' 
under this act, shall be punishable with 
imprisonment for a term which may ex¬ 
tend to seven years, or with fine, or with 
both. 

b The proceeding or enquiry referred to 
the Section must be a proceeding or 
quiry as prescribed by the Act. The 
Act nowhere prescribes any enquiry by the 
Registration Officer as regards the truth or 
falsity of any recital in a deed. All that 
the Registering Officer is required to en¬ 
quire into is as to whether the document 
presented before him for registration was 
or was not executed by the person by 
whom it purports to have been executed. 
The enquiries prescribed are those provided 
for in Section 34 and Section 35 of the 
Registi-ation Act, and I am clearly of opinion 
that the Sub-Registrar had no jurisdiction to 
enquire as regards the truth or falsity of any 
recital in the deed and the enquiry as 
contemplated by Section 82, cl. (a) does not 
refer to an enquiry as regards the truth 
or falsity of any recital in the deed. In 
this view of the case I agree with the 
learned Sessions Judge and hold that no 
offence under Section 82 of the Registration 
Act can be brought home to the accused 
in the present case and the order of com¬ 
mitment must be quashed under Section 215 
of the Criminal Procedure Code. 

Another ground has been taken before 
me by the learned Vakil who has appeared 
on behalf of the accused persons to the 
effect that the prosecution was bad in law 
inasmuch as no permission had been given 
to the complainant under Section 83 of the 
Act. This was not the ground taken by 
the learned Sessions Judge and having 
regard to the fact that no prosecution under 
Section 82 can be sustained in the present 
case, it is not necessary to decide this point. 
There has been a divergence of opinion on 
this point. In the case of Empsror v. Husain 
Khan (1), it seems to have been held that the 
permission referred to in Section 83 of 
the Registration Act was necessary in order 
to sustain a prosecution for an offence 
under Section 82 of the Act, whereas in the 

(1) (1916) 38 AU. 354 = 14 A. U J. 412= 
36 1 .C. l45=17Cr. L. J. 46^ 


Full Bench case of the Calcutta High 
Court in Gopi Nath v. Kuldip Singh (2) it 
was held that no permission was necessary 
for a complainant to institute a charge 
under Section 82 of the Registration Act. 
This decision was followed in the Madras 
High Court in the case cf In re Ptranit 
Nadathi (3). I am inclined to agree with 
the decisions in the Calcutta and Madras 
Courts and to hold that no permission would 
be necessary under Section 83 of the Act. 
It is however not necessary to discuss this 
point. 

The result is that the order of commit¬ 
ment passed by the Sadar Sub-Divisional 
Magistrate is quashed. 

(2) (1885) 11 Cal. S66 (F. B.) 

(3) (1917)40 Mad. 880 = 21 M. I.. T. 118 = 
5 L. VV. 414 = 38 I. C- 976=18 Cr. L. J.416. 
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JwALA Prasad and Kulwant Sahay, JJ. 

Manmohini Dasi ...Petitioner* 

V. 

Hari Prasad Bose and others,..- ...Opposite 

Party. 

.M J.C. No. 24 of 1924 decided on 1st April, 1924 
from the order of District Judge, Cuttack, dated 
23rd January, 1924. 

Guardian and Ward—State being guardian of 
minors the District Court must see that the minor is 
trained in the same manner as if he had been under 
his natural father or guardian. 

The state from the earliest times is supposed to 
be the guardians of the infants and the earliest 
regulations gave effect to this principle and made 
provisions for the custody of the minors and when 
the state assumes direct custody of the infant it 
undertakes to bring up the boy as his natural 
father or guardian would have done, that is, in 
the traditions of the family to which after becom¬ 
ing major he has to revert. The state has made 
provisions for the care of infants by statutory 
provisions such as Court of Wards Act and the 
Guardians and Wards Act. The District Judge 
under the latter Act exercises the functions and 
becomes the protector and guardian of the infants 
by exercising the power to appoint guardians of 
the persons and properties of the infants. There¬ 
fore no court should grudge the trouble and worry 
on assuming charge of the estate of the minor, 
that would necessarily occur so long as an infant 
has not attained majority. [P- 756, Cols. 1 & 2.] 

6 . M. Mullick, 5. N. Bose and A. K. 
Gupta for the Petitioners. 

S. K. Mdra and S- C. Mitra for the 
Opposite Party. 

Judgment This is an application made 
by Manmohini Dasi, the adoptive grand- 
mothei* of the minor. The applicant is 
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aggrieved by the order of the District Judge 
of the 23rd January, 1924. The allegations 
made in the application have been refuted by 
the natural father of the boy, who has been 
appointed guardian of the person of the 


minor. 


The tutor guardian opposes this applica¬ 
tion and though he himself has filed no 
affidavit, he relies upon the affidavit filed on 
behalf of the natural father in which the 
latter justifies the conduct of the tutor guar¬ 
dian and denies all the accusations made 
against him by the petitioner. 

Messrs. S. C. Mitra and S- MVlitra 
appear respectively for the natural father and 
the tutor guardian; and Mr. S. M. Mullick 
appears for the petitioner. 

The application is due to the perennial 
dispute between the members of the adop¬ 
tive family and the natural father of the boy 
and would not cease until the niam appeal is 

disposed of, though it is apprehended that 
the strained feelings will continue for ever. 1 
observed in my last order of the 8th August, 
1923, that the dispute between the parties 
was detrimental to the interest of the minor 
and I directed that the District Judge of 
Cuttack should make provision for the educa¬ 
tion of the minor, which is of paramount 
necessity, by appointing a tutor guardian and 
keeping the boy in a hostel at Cuttack- My 
idea was to keep the boy as much as possible 
away from the unceasing discord and dispute 
of the aforesaid parties. I did allow in that 
order opportunities to the adoptive grand¬ 
mother to meet the boy as *^5*^^*^ • 
circumstances permitted. Regard being had 
to her extreme old age I directed that the 
boy should be taken to the adoptive grand¬ 
mother’s house for her interview when re¬ 
quired. In making that direction 1 had 
certainly in view the intention of the law on 
the subject that every effort should be made 
to train the boy as much as possible in the 
traditions of the family to which he belongs, 
and in the case of adoption in the traditions 
of the adoptive family of which the boy 
becomes a member as if he was born in that 
family. The State from the earliest times 
is supposed to be the guardian of the infants 
and the earliest Regulations gave effect to 
this principle and made provisions foi the 
custody of minore; and when the State as¬ 
sumes direct custody of an infant it under¬ 
takes to bring up the boy in the same mannei 
as his natural father or guardian would have 
done, that is, in the traditions of the family 


to which after becoming major he has to 
revert. The State has made provisions for 
the care of infants by statutory provisions, 
such as, the Court ofWards Aet and the Guar¬ 
dian and Wards Act The District Judge 
under the latter Act exercises this function of 
the State and becomes the protector and guar¬ 
dian of the infant. He exercises this power 
by appointing guardians of the persons and 
properties of infants. The District Judge, 
in the present case, no doubt, has realised 
this and taken interest in the affairs of the 
minor; but while dealing with the com¬ 
plaints against the tutor guardian in his 
order of the 23rd January, 1924, he seems 
to have become tired of the worries given 
to him by the parties by drawing his atten¬ 
tion to the various objectionable acts of the 
tutor guardian. He does not seem to have 
disposed of the objections. The complaint 
against the guardian was that he contra¬ 
vened the directions made by the District 
Judge in accordance with the order of this 
court* to see that the boy visits the adoptive 
grandmother. The occasions for his visits 
has been specified in the petition. An 
explanation is offered on behalf of the 
tutor guardian for not having sent the boy 
to the adoptive grandmother, as is con¬ 
tained in the affidavit of the natural father 
that the boy shows unwillingness to go to 
the adoptive grandmother. The learned 
District Judge refers to it in the following 
words :— 

“ The tutor guardian has been appointed 
with the consent of all concerned; his 
budget for the minor has been settled again 
with the consent of all concerned ; the visits 
of the boy to Manmohini were attempted 
to be regulated again with the consent of all 
concerned. It is idle to ask me to help 
the parties if the boy refuses to go to 
Manmohini; it is ridiculous to ask me to 
settle whether the boy should or should not 
have a special mehtar because of his habits. 
None of the parties before me is able to show 
me that I am either required or authorised 
by the law to look into such details...! am 
not sure that the High Court have authorised 
me to dismiss the tutor guardian or to do 
anything to him if the minor refuses to go to 
Manmohini or insists on a mehtar, 1, therefore, 
decline to act in any of these matters.” 

As observed above, the aforesaid remarks 
of the District Judge show his having got 
tired of the matter. But it must not be 
foi-gotten that in ; looking after an infant one 
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has to place himself in the position of hts 
father or guardian, and a guardian or tathci 
must expect such worries always to happen 
for it is very difficult task to look after an 
infant. His habits have to be looked into, 
his manners have to be shaped, his senti¬ 
ments have to be reared up, and his litt e 
concerns also have to be looked after. No 
Judge assuming charge of the estate of a 
minor can giaidge the trouble and worry 
that must necessarily occur so long as the 
infant is in his charge. No doubt, we re¬ 
alise that the District Judge is overworked 

and may not find time to 
petty matters. He has, therefore, to find 
Lt means for the proper supemsion of the 
affairs of the minors, A Collector assuming 
charge of the estate of a minor under the 
Court of Wards has to look to all the details 
of the minor’s concerns ; he has to look after 
his household affairs, provide pe^ona ser- 
vants including a special if the 

habits of the minor so requite, otill more 
oSrtionable is the remark of the learned 
District Judge that it is idle to ask him to 
help the parties if the boy refuses to go to 
MaLohini. The boy was si.^ months old 

when he was adopted and had '‘''“Jb ■" 
the adoptive family up to the death of his 

adoptive mother in tne year 19JJ, for a 
period of about 8 or 9 years. The boy had 
developed affection for the adoptive grand¬ 
mother to such an extent that it was 
difficult for the Dstrict Judge to enforce 
his order to hand over the boy to the 
natural father, andthe scene ci eated in the 
court room can tetter be imagine^d than 
described. The obect of adoption by Nand 
Ku^rBose was o affiliate the boy into 
his family and to dissociate hiinselt com- 
pl-tely from th, naturaljfather and family. 
The boy is to become a member of the 
adoptive family and to own the adoptive 
father and th adoptive moffier as his 
parents and tie relations of the adoptive 
family as his wn relations. All traces of 
relationship wth the natural parents or 
thek relation! has to be effaced. It is 
strange that, s the District Judge remarks, 
in a short tim. that the boy had been under 
the tutor guadian he has forgotten all his 
affections towrds the adoptive grandmother 
and now exfesses unwillingness to go to 
that lady wbse affection for the boy has 
not ever ben doubted. This is not the 
training thathe tutor guardian is expected 
to give to tk boy. He should, as observed 
above, havereared up sentiments such as 


the adoptive father wanted to imbibe him 
with. The District Judge should not en- 
cMurage any foiviL^n tendencies being de¬ 
veloped in the buy ; and wlien such matters 
are brought to his notice lie should see that 
such sent!ii>aus are soon destroyed and not 
allowed to :qi ow. The boy at this tender age 
should not be allowed to inhale extraneous 
habits of thoughts and sentiments. The case of 
Sundefmiini Divi v. BangsUikir (1) may be 
usefully referred to. Ic appears that the tutor 
guardian is not giving him proper training 
in this direction. He thinks that he is more 
concerned, and this is the aspect of the cise 
that has been so firmly advocated by 
Messrs. Mitter on the other side, with the 
passing of the'boy at the examinations than 
with his sentiments and character. If the 
boy is not sliaped from now to take his proper 
position in the adoptive family, atter he 
comes of age he will be totally lost to the 
family and perhaps he would like to go back 
to the natui-al father and that might be the 
game which the natural father is perhaps 
now tyring to play. I am not in a position 
to dispose of the objections seriatim raised in 
the . petition before us. 1 simply want to 
clear up the mistaken notion of the leaiaied 
District Judge as to his own duties in the 
matter and would leave him to devise means 
to carry out the spirit of the directions of 
this •ourt given in August last. The 
estate is a solvent one and has got a tolerably 
decent income, and it is not impossible to 
provide for best education to be given to the 
boy in the true sense of it so as to develop 
his mind, body and heart. I have no doubt 
that the learned District Judge will now 
impress upon tlie tutor guardian the desira¬ 
bility of arranging that the boy meets the 
adoptive grandmother as often as is neces¬ 
sary. If the interest of the minor so 
requires, the District Judge has full authority 
to deal with the tutor guardian and may 
dismiss him if the circumstances of the 
case so require, and appoint another suitable 
pei-son. Certainly the District Judge is 
under a wrong impression when he says 
that he entertains doubts as to his power to 
dismiss the tutor guaidian; but 1 am far 
from suggestii^, for the materials before 
me are not sufficient, that the present 
tutor guardian must necessarily be dismissed 
in the present case. It depends upon the 
discretion erf the learned District Judge« 
Mr. Mitter. however, says that the present 

(1) (iai2j 17 c. L. J- -lo#*!# ti. c. t)uy— 

18 C.WJJ. I 6 u. 
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tutor guardian is willing to carry out the 
directions given to him by the District 
Judge in the matter. 

The application is sent back to the learned 
District Judge for enquiries into the matter, 
and for disposal. 

Case remanded. 


1924 PATNA 758 (1). 

Das and Ross, JJ. 

Ashrafilal Mahta and others .Plaintiffs— 

Petitioners. 


case it was held that “ the effect of setting! 
aside the compromise was to remit both! 
parties to their original rights, Therel 
is a large number of cases on this point 
but it is unnecessary to refer to them; 
and, it is sufficient to say, that we are 
bound by the decision of the Judicial Com¬ 
mittee and that there is no justification for 
the order passed by the court below. 

The order of the Munsiff is accordingly 
set aside and he is directed to proceed with 
the hearing of suit No. 216 of 1920. 
There will be no order as to costs. 


V. 


Suraimaya Mishrain ,...... ..Defdt.*—Opposite 

Party. 

Ref No. 74 of 1924 desided on 30th May, 1924 
against an order of the Munsiff of Darbhanga 
dated 10th January, 1924. 

Dgcree — Consent decree — Setting aside restores 
parties to their original rights and court can proceed 
with original suit. 

The effect of setting aside the compromise was 
to remit both parties to their original rights 
and hence where consent decree is set asjde court 
can proceed with the original suit. (P. 7 d 8 Col. 2.] 

Murari Prasad for the Petitioners. 

Lachmi Kant yha for the Opposite Party. 

This application must succeed. 
A consent decree was passed in a suit on the 
20th of November, 1920. Thereafter the 
defendant in that suit, the Opposite Party 
before us, instituted a suit, being suit No. 
791 of 1922, against the plaintiff, the 

Petitioner before us, for 

consent decree on the ground that it was 

obtained by fraud. That suit succeeded 

and the Petitioner ‘hereupon asked the court 

to proceed with suit No. 216 of 1920 on 

the ground that the consent decree havi^ 
been set aside he was entitled to proceed with 
the suit. The learned Munsiff dismissed this 

application holding ■ that “ the plaint is now 

d^d and” that “it cannot be received 
without any formal judicial order of a 
competent court to that effect. ” 

The learned Vakil appearing on behalf 
of the Opposite Party has relied upon the 
decision in Bhimaji Govind v. Rakmabat 
(0. But he has very properly given us a 
list of cases against him. Of these cases 
there is one which was decided by the 
Judicial Committee in 1876, viz.^ Khajoo- 
roonissa v. Rowshan Jeltan (2). In that 


fll (1885) 10 Bom. 338. 

(2) ll876)2Cal. 184=31.A. 291 

3 Sar 629 (P. C.) 


=26 W. R. 36=^ 


Ross, y.i —I agree. 
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Kulwant Sahay^ J. 

Daroga Singh .^.Petitioner. 

V. 

King-Emperor .Opposite Party. 

Cr. Rev. No. 95 of 1924 decided on 24th March , 
1924 for revision of an order of Sub-DejiUty 
Magistrate of Muzaffarpur dated 8th January, 
1924. 

Crl.P. C., S. 439 —into facts for finding 
out miscarriage of justice m within the power. 

The High Court is cooipctent to enter into a 
discussion of evidence and can go into facts to 
6 nd out if there has been a miscarriage of justice. 
The controlling power of the court is a discre¬ 
tionary power and it muU be exercised with 
reference to all the circuraitanccs of each parti¬ 
cular case, anxious atteotioi being given to the 
said circumstances which vary greatly. This 
discretion ought not to be ciystaltised as it would 
become, in course of time, byone judge attempting 
to prescribe definite rules with a view to bind 
other judges in the exercise oUbe discretion which 
the legislature has coramit^^eJ to them. This 
discretion, like other judicial d'ucretions, ought as 
far as passible, to be left uotranmelled and free 
so as to be fairly exercised acording to the exi¬ 
gencies of each case. 28 Bom 533, 42 I. C. 143, 
Foil. [P. 760 Col. 1.] 

G. C. Pal for the Petitione. 

The Assistant Government /dvocate for the 
Crown. 

judgment :—The Petitioneiwas convicted 
of an offence under Sectioi 411 of the 
Indian Penal Code and senteced to three 
months* rigorous imprisonment by the Sub- 
Deputy Magistrate of Muzaflrpur. The 
conviction and sentence have hen affirmed 
by the District Magistrate on ppeal. The 
principal points ai^ued by the ;amed Vakil 
for the Petitioner are: Firet, tht the iden¬ 
tity of the accused as the persn who sold 
the bullock to Bishundeo Rai Is not been 
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established, and, secondly, that the evi¬ 
dence on the record to prove the plea of 
alibi is sufficient. 

The facts of the case are shortly these : 
One Narak Singh of village Balthi had a 
bullock which strayed away from his house 
sometime towards the end of September 
1923; subsequently, sometime in Novem¬ 
ber, 1922, he found the bullock tethered in 
front of the house of one Bishundeo Rxi 
of Nakardewa. Bishundeo Rai is alleged 
to have told him that he had purchased 
the fcuUock at the Madhuban Mela from 
one Daroga Singh of Shampore and he re¬ 
fused to make it over to Narak Singh; 
Narak Singh thereupon went to the 
Police and the Sub-Inspector, had the 
bullock brought to the thana and 
impounded it. Prosecution was started 
at the instance of the Police and warrant 
for the arrest of Daroga Singh was 
issued on the 31st December, 1922. The 
accused, however, could not be arrested for 
about six months as the warrants were 
sent to the wrong thana and the address of 
the accused could not be properly ascertained. 
The accused surrendered in court on the 
27th of June, 1923. The trial did not 
commence untU 18th of August, 1923, on 
which date eight prosecution witnesses 
were examined-in*chief and the case was 
adjourned to the 5th September, 1923 on 
an application on behalf of the prosecution 
who applied for summoning new prosecution 
witnesses. On the 5th of September, 1923, 
only one prosecution witness was present 
who was examined-in-chief besides the 
Sub-Inspector, and the case was again 
adjourned to the 22nd of September, 1923, 
on an application on behalf of tha prosecu¬ 
tion. On the 22od September, two new 
prosecution witnesses were examined-in-chief 
and the chaise was framed. The case 
was fixed for lith October, 1923 for defen¬ 
ce and argument. Thereafter the Court 
Sub-Inspector prayed for summoning 
further prosecution witnesses and the 
learned Magistrate ordered summons to be 
issued to them as court witness. On the 
llthof October, 1923, none of the court 
witnesses who had been summoned on the 
previous date was present and it was found 
that the defence witnesses had not been 
at all served with summonses. The court 
thereupon ordered the court witnesses and 
the defence witnesses to be summoned and 
fixed 7th of November, 1923, On the 7th 
of November, the court examined two 


witnesses on behalf of the prosecution and 
again ordered the issue of fresh summons 
on another witness Janglal and adjourned 
the case to the 27th of November; the 
case, however, could not be taken up on 
the 27th of NovembL-r, as the trying Magis¬ 
trate had been temporarily transferred to 
Sitamarhi and it was ultimately taken up on 
the 4th of January, 1924, when the remain- 
ing prosecution witness, Janghd, was exa¬ 
mined, the defence witnesses were examined 
and arguments were heard. 

The case for the Petitioner is that it was 
not he who sold the bullock to Bishundeo in 
the Madhuban Mela and that it is a case of 
mistaken identity, and that on the date on 
which the bullock is said to have been sold to 
Bishundeo he was not in the Mela at aU but 
was at Majowna in the District of Saran 
where he had gone with collections to his 
zamindar on the Dasahra Touzi day. 

The learned Vakil for the Petitioner has 
invited me to go through the evidence in the 
case in order to satisfy myself that the con¬ 
viction of the accused is proper. His case 
is that the findings of the learned Magistrate 
are not supported by the evidence, and 
as regards the question of alibi the learned 
District Magistrate has not dealt with the 
evidence properly. On the other band, the 
learned Assistant Government Advocate 
contends that it is not open to this court in 
revision to look into the evidence and that 
the findings of fact arrived at by the courts 
below must be taken as correct and the 
conviction can only be set aside on a point 
of law. 

Ordinarily this court will not in revision 
go througli the evidence in ©rder to satisfy 
itself about the propriety and correctness of 
the findings of facts arrived at by the lower 
courts ; but in certain circumstances tt is not 
only open to this court to examine the 
evidence but it is its duty to do so. The 
question as regards the competency of this 
court to examine the evidence in order to 
satisfy itself about the correctness of findings 
of fact in revision was fully discussed in the 
case of Ramkishun Misstr v. Empnor (/) 
where Mr. Justice Jwala Prasad, after a very 
careful and elaborate exmination of the law 
on the subject and the rulings of the different 
High Courts came to the conclusion that this 
court is not debarred from entering into a 
discussion of and looking into the evidence 


(1) (1917)2 Pat. L. W. 298*42 I. C. 147- 
18 Cr. U J. 915. 
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Kind the facts in order to find out if there ^ 
fhcen a miscarriage of justice. His Lordship 
'quotes the observations of Sir Lawrence 
Jenkins, C. J., in Emf.ei'or 

Lachiram (2) where the learned Chief Justice 
examines the powers of the High t^der 

Sections 435 and 439 of the of ‘Jrim.nal 
Procedure and observes as follows . The 
Legislature could not have e.xpressed iLelf 
with greater clearness, but it has been 
suggested that the courts have 

th^plain terms of these sections a gloss wfuch 

narrows the scope of the discretion vested in 
the High Court,” and, ator recalling the 
words of an eminent English Judge to the 
■ffect that “the controlling power of the 
icourt is a discretionary power, and it must 
be exercUed with regard to all the circums¬ 
tances of each paiticular case, anxious 
attention being given to the said circums- 
tances, which vary greatly” ; and that this 

discretion ought not to be cystalised as it 
would become in course of time by the Judge 
ittempting to prescribe deftinite rules with a 
iview to bind other Judges in the exercise of 
the discretion, which the Legislature has 
committed to them. This discretion, like all 
other judicial discretions, ought as far as 
practicable to be left untrammelled and free 
so as to be fairly exercised according to the 
exigencies of each case the learned Chief 
Justice ends his observation with the remarks: 
"These weighty words appear to me to breathe 
the spirit that should guide us in the exercise of 
our discretionary powers of revision. This may 
perhaps increase our responsibilities and add 
to our labours but no one would shirk the 
one or grudge the other.” ^ Mr. Justice 
Chapman in the case of Ratnktshun Mtsser 
V. Emperor (1) agreed with Mr. Justice 
Jwala Prasad and made an attempt to 
state the principles which should guide the 
courts in revision when the question is 
whether a finding of fact should be interfered 
with in a case in which there has been no 
error of law in the strict sense of the term, 
and his Lordship laid it down that “this 
court will not look into the evidence at 
all unless the applicant in revision can make 
out that a special occasion has arisen which 
requires this court to look into the evidence.” 

Whether such occasion has arisen in a 
particular case depends upon a number of 
circumstances. In the present case having 
regard to the proceedings and the trial in 
the first court and to the fact that Mr. Pal 

(2) (1904) 28 Bom. 533=6 Bom. L. R.379. 


after himself having gone through the evidence 
and satisfied himself, assures the court of 
the desirability of examining the evidence, I 
thought it proper to look into the evidence to 
satisfy myself as regards the propriety of 
the conviction. An examination of the evi¬ 
dence and the circumstances in the present 
case have satisfied me that the conviction of 
the Petitioner cannot be sustained. 

The trial of the case lasted from 18th of 
August, 1923, up to the 4th of January, 1924. 
The case was started, so long ago as the 
31st of December, 1922, and although the 
accused surrendered six months later yet 
the frequent adjournments leading to a 
protracted trial extending over another 
six months after his surrender in a petty 
case like the present one is certainly not 
commendable. Six out of ihe eight wit¬ 
nesses who were examined on the first date 
failed to identify the Petitioner as the 
pei*son who had sold the bullock to Bis- 
hundeo. Only two of them, namely, 
Bishundeo himself and Dowarik Ojha 
(P. W. 8) were able to identify him on that 
date. Of the witnesses who were ex¬ 
amined on subsequent dates only Keshab 
Ojha (P. W. 11) and Rajdhari Rai (P. W. 
12) who were examined on the 22nd Sep¬ 
tember, 1923, were able to identify him. 
Two prosecution witnesses, Jhaboo Rai 
and Jung Rai (P. W.s 6 and 7) made an 
attempt to identify the accused but failed 
miserably. Jhaboo Rai at first said that 
his eye-sight was dim and he was allowed 
to go out of the witness-box to th; place 
where the accused was standing but was 
unable to identify him. Jung Rai caught 
hold of one Jata Singh as the person who 
had sold the bullock and could not identify 
the Petitioner Daroga Singh. From these 
circumstances it has been argued that 
when the prosecution witnesses examined 
on the first date failed to identify the 
Petitioner a fresh batch of witnesses were 
called in at a much later date and attempts 
were made in the interval to acquaint 
these witnesses with the feature of 
accused so as to enable them to identify 
him in the dock. Having regard to the 
fact that all the prosecution witnesses 
assert that they had never seen the ac¬ 
cused any time before the alleged date 
of sale, and that it is not probable that a 
man would remember the face of a person 
from whom a bullock had been purchased 
several months ago, I am not satisfied that 
the evidence of identification is sufficient 
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In the present case. The most important 
witness in the case is the prosecution wit- 
ness No. 15 (Jang Lat). He was the 
clerk deputed by the Mela authorities to 
issue receipts to purchasers at Ae Mela 
and he has proved the receipt (Ex. l)as 
having been issued by him to Bishundeo; 
this receipt is on a printed form and it 
gives the name of the person who sold the 
bullock as Daroga Singh, inhabitant of 
Shampore, thana Sheohar and the name 
of purchaser as Bishundeo Rai of Nakar* 
dewa, thana Madhuban for a price of 
Rs. 36. Now, this witness Jang Lai could 
not identify the accused and there is nothing 
unusual in this : it was not possible for him 
to identify all the people who had been to 
the Mela either to sell or to purchase bullocks ; 
but what is of importance is that he swears 
that the particulars entered by him m the 
receipt were written out by him at the dic¬ 
tation of Bishundeo and not as those given by 
Daroga himself. He says that at the time 
he wrote the receipt he wanted Daroga 
Sinah but Bishundeo said that Daroga 
was'^in the Mela and that the toll which was 
payable by the seller was paid by Bishundeo 
himself on the allegation that Daroga Singh 
had gone away. He further says that he was 
not present at the time the accused Daroga 
entered into the transaction with Bishundeo, 
and that at the time Bishundeo told him that 
he had purchased the bullock for Rs. db 
Daroga was not present there. This is 
directly contradicted by Bishundeo who 
says that the particulars were supplied to 
the clerk by Daroga himself and tot the 
clerk who granted the receipt asked the 
name of Daroga, his village, th^a and 
district; he further says that the man 
who granted the receipt was standing be¬ 
hind him and the seller and the companions 
of Bishundeo. There are other discre¬ 
pancies in the evidence 
tion witnesses, such as whether Bishundeo 
had or had not enquired the name and 
address of the seller before payment of the 
nricc, and as to whether the clerk was or 
was not present at the place where the 
transaction took place and having regard 

to the improbability of a person remember¬ 
ing the face of a man who had sold a 

bullock in a big Mela whom they had 

never seen before, nor is there any evi, 

dence of their having seen him afterwards, 

I am not prepared to say that there has 

been a proper identification of the accused 
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as the man who sold the bullock to Bis 
hundeo in the Mela. 


As regards the plea of alibi, it appeats 
that the sale in the Mela took place on the 
Dasahra day. Defence witness No. I 
who is a rc.spectable zamindar swears that 
on that day the accused, who is his collect¬ 
ing agent, had gone to his place at 
Majowna in the District of Saran with the 
collection money and was there on the 
Dasahra day on which day he holds his 
Touzi and receives collections from his 
villages. There is no reason why this les- 
p.'ctablc zamindar should net be believed. 
The only ground upon which the learned 
trying Magistrate refused to accept the 
plea of alibi was that the zamindar (D. 
W. 1) could not say that the accused was 
all along with him during the 24 hours; 
this to my mind is not^ sufficient to dis¬ 
believe the story of alibi. Upon this evi¬ 
dence it must be believed that the accused 
was at Majowna in the District of Saran 
on the Dasahra day, and if that is believed, 
the story of the prosecution witness that 
the accused was in Madhuban Mela sell¬ 
ing bullocks on that day and that he was 
staying there must be false. The learned 
District Magistrate disposed of this plea 
of alibi with the remarks that “ it is very 
easy to fabricate and there is every rea¬ 
son for the mdik to fabricate such a defence 
in the interest of his coUecting agent.” 
The learned trying Magistrate did not dis¬ 
believe the evidence of the zamindar (D. 
W. 1.); all that he says is that even if he 
was at Majowna on the Dasahra day, it 
was possible for the accused to be present 
on the date in the Madhuban Mela which is 
held in the District of Muzaffarpur. I see 
no reason to disbelieve this plea of ahbi and 
1 am not satisfied that the petitioner was 
present in the Madhuban Mela and that it 
was he who sold the bullock in question to 

Bishundeo Singh. 

The conviction and sentence must there¬ 
for be set aside and the accused be set at 

Revision allowed. 
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Rev. No. 136 of 1924 decided on 25th June. 1924 
for revision of an order of the Subordinate Judge 
of Patna. 

(a) Civil P. C., S. \ \h—Where local investigation 
ordered by lo'ver court would be a calamitous waste 
of time and moneys interference should be made 
Civil P. C., 0. 26, R. 9 —AcU S. 107. 

The High Court should not interfere in revision 
or under powers of superintendence to prevent 
what would be a calamitous waste of time and 
money if local investigation were to take place. If 
it would be not only fruitless but would be deter¬ 
mining the rights of the parties upon an improper 
basis and would inevitably and unnecessarily pro¬ 
long a litigation, High Court ought to interfere to 
prevent such a calamity. [P. 764 Col. 1.] 

(b) BeJigal Tenancy Act, S. 30—Retrospective 
effect —Quxre. 

It is doubtful how far court has power to make 
enhancement of rent retrospectively. [P. 764 

Col. 1.] 

(c) Bengal Tenancy Act,S. 3 Q—Enhancement of 

rent — B. T- Act, S. 30. _ u ^ 

Court has power to pass order bearing less hard 

on tenants than would be the case otherv.ise 

where enhancement of rent is decided on. LP- 764 

Col. 1.] ^ D ^ 

(d) B. T. Act, S. ZO—EnInneement of rent—B. T, 

Act, S. 154. 

It would be manifestly unfair in a case which 
has been prolonged to order any enhancement of 
back rents, that is to say rents from the commence¬ 
ment of the suit. The ordinary course is no 
doubt laid down in Section 154 of the Bengal 
Tenancy Act. [P. 764 Col. 1.] 

Hnssan Imam, L. N. Singh and Ganga- 

dhar Das for the Petitioner. 

Achalendra Nath Das for the Opposite 

Party. 

Dawson UilUr, C. J. This is an applica" 
tion on behalf of the plaintiff under Section 
115 of the Civil Procedure Code and Section 
107 of the Government of India Act asking 
us to set aside an order of the Subordinate 
Judge directing a commission to issue for a 
local investigation to arrive at the prevailing 
rate of rent of the mauza. The suit out of 
which the application arises was instituted by 
the landlord against a number of his tenants 
in mauza Mangarpal claiming enhancement 
of rent under Section 30 of the Bengal 
Tenancy Act. Other reliefs were claimed in 
the plaint but these are not material for 
present purposes. 

The iMunsiff before whom the case came 
for trial held that the plaintiff was entitled 
to enhancement under Section 30 A of the 
Bengal Tenancy Act on the ground that the 
rents were below the prevailing rates of rent 
of .lands of a similar description and with 
similar advantages in the same village and 
he assessed the rents accordingly. 


The Subordinate Judge on appeal held 
that the claim under Section 30 (a) was 
barred by the provisions of Section 31 B and 
dismissed the claim under Sec. 30 (a) but 
directed that there was ground for enhance¬ 
ment under Sec. 30 (b). 

The plaintiffs being dissatisBed with that 
decision appealed to this court. This court 
on second appeal held that the claim under 
Sec. 30 (rt) was not barred and remanded the 
case to the Subordinate Judge to determine 
whether the rates of rent paid were below the 
prevailing mte of lands of a similar descrip¬ 
tion and with similar advantages in the same 
village, proceeding according to the method 
laid down in Brij Behari Singh v. Sheoshan- 
kar yha (1). We were not satisffed that the 
Munsiff in assessing the rents had proceeded 
upon a proper basis because he had taken no 
account of the rates 'payable by the tenants 
of what are known as the taujiy lands but 
had only taken into consideration the rates 
payable in what are known in this village as 
the zapti lands. We accordingly directed that 
in ascertaining the prevailing rates of the 
different descriptions of land account should 
be taken not only of the rates payable by the 
tenants of the zapti land but also of the rates 
payable by tenants of similar lands in what 
was previously the taufir estate. We added 
a farther direction that if upon the evidence 
on the record it should be impossible to arrive 
at the prevailing rates then the court should 
issue a commission for a local investigation. 

The Subordinate Judge on remand con¬ 
sidered that there were not materials on the 
record to enable him to ascertain the prevail¬ 
ing rates of lands of similar description in 
the mauza and ordered a commission to issue 
for a local investigation. The present 
application is made in objection to that 
order. 

The grounds upon which the learned 
Subordinate Judge based his decision 
were (1) that the khatian of Raghunath 
Tola which it was said formed a part of 
the village had not been included and 
therefore there was no evidence before 
the court of the rates prevailing in that 
part of the mauza relating to lands of 
similar description to those which it was 
sought to enhance, (2) that although it 
was admitted that the zapti and taufir 


(1) (1916) 2P. L. J. 124 = 1 P. L. W.434- 

39 1, C. 85= 1917 P. H. C C, 108. 
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lands in each chakla of the same dcscrifv 
tion were of similar quxlity and of simi¬ 
lar advantages and productiveness still 
there was nothing to show that this was 
so at the present moment, and he consi¬ 
dered that the state of affairs existing in 
1903 when survey was made a^d certain 
rents assessed might have altered, (3) he 
compared the rents of the diara lands, as 
existing, with the rents of the karari lands 

and pointed out that in some cases the 
rents of the former were less than the 
latter although their productiveness in 
1920 was equal or greater. From this he 
deduced that what is considered an in¬ 
ferior block yields more at present than 
that which is considered a superior block. 
He therefore concluded that lands of one 
description ought not to be compared 
merely with lands of a similar description 
according to the bloclis in which they were 
at that time entered. I will deal with 
each of these points in turn. 

With regard to Raghunath Tola this 
waS a small tola some three miles away 
from what is now known as mauza Man- 
garpal. It appears to have formed a part 
of the mauza before the year 1903 but if 
it still appertains to this mauza it does so 
only in name and, assuming that it still 
forms a part of the mauza, and the defen¬ 
dants insist upon having the rates of rent 
in that tola before the court then they 
may have an opportunity of producing the 
khatian for that tola within a reasonable 
time to be fixed by the Judge. This, 
however, does not require a commission for 
the purpose. But before the defendants are 
given an opportunity of producing the khattan 
for that tola it must be shown clearly that it 
does form part of the village as defined m 
Sec. 3 of the Bengal Tenancy Act. ^ Whether 
it is so or not we are not in a position at pre¬ 
sent to say. It was contended on behalf of the 
Petitioner that it no longer formed a part of 
the village as defined in Sec. 3 of the Act. 

With regard to the second point this is 
the very matter which was the subject of 
controversy at the trial before the Munsiff in 
the present suit. The learned Subordinate 
Judge seems to assume that the evidence 
relates to the year 1903. In this, however, 
he is in error. The evidence related to the 
condition of affairs existing at the time of 
suit. The findings on this question are em¬ 
phatic and conclusive that the lands of a 
particular chakla in the taufir lands were m 


every respect similar to lands of the same 
in the Ziipti lands and further that the 
lands within one ch-ikla whether ziipti or 

Liufir :\i'^ similar t) one another in all res¬ 
pects and hive g‘>t similar advantages. 
These were the very questions which were 
in controversy in the suit and it can no longer 
be contended that lands in A’liritri, for exam- 
plc,in chakla A or B, wliether zapti or taufir, 
are in any sense difTerent, and similarly with 
regard to diara lands those in each chakla 
are found to be now, as in 1903, similai in 
every description. 

\Vith regard to the third point the 
learned Judge was impressed by the fact 
that some diara lands although rated lower 
than karari lands were equally productive or 
even more productive than the lattei 
and from this he considered that a tair 
basis of comparison could not be obtain¬ 
ed by merely comparing the rates ol 
the lands of each description. The answer 
to this is to be found in the fact that at the 
time of the settlement in 1903 the same 
phenomenon existed and was recognised, but 
the diara lands were rated somewhat lower 
because as the Assistant Sjttlement 
pointed out that “ It is an admitted fact that 
the tenants of lands in the diara blocU are 
generally speaking exposed to larger risks 
than those holding lands in the karari portion. 
The rent rates for the diara portion should 
be therefore lower than those of lands of 
similar productive powers in the karari 
blocks.” There is therefore this general 
distinction between these two classes of 
land which presumably exists to the present 

day. Had there been any recent change it 

was for the defendants at the trial to give 
evidence on the matter but they failed to do 
so. The presumption therefore is that the 
same considerations apply and that they 
should not be allowed now to go into 
matters which it was their duty to have 
raised before the Munsiff at the trial. The 
karari lands must be compared with karan 
lands and the diara lands with diara lands 
whether in taufir or zapti The only conten¬ 
tion raised at the trial was between zapti and 
taufir and there was -never any suggestion 
that the diara and karari lands had changed 
their respective values. In my opinion me 
reason given by the learned Judge ^e, with 
all respect to him, based upon considerations 
which have no real force in the present 

The only question is whether we should! 
interfere in revision or under our powersj 



764 


Prayag Gopb V. Kino— Empbror (Adami, J.) 


1934 fatna 


I T superintendence to prevent what, in my 
pinion, would be a calamitous waste of time 
nd money if an enquiry on the lines 
uggested by the learned Subordinate 
ud 2 e were to take place. It would. 1 
onsider be not only fruitless but would 
)e determining the rights of the parties 
ipon an improper basis and would in- 
witably and unnecessarily prolong a liti¬ 
gation. which has already occupied seve¬ 
ral years, and cause irreparable loss. 1 
have no doubt tliat we ought to interfere 
to prevent such a calamity. The leai ned 
Subordinate Judge must decide the rents 
upon the materials on the record subject 
to the right of the defendants, if so ad¬ 
vised, to produce the khaiian of the Raghu- 
nath Tola assuming that that tola still 
forms a part of the village as defined in 
Section 3 of the Act. In arriving at the pre¬ 
vailing rates he will compare diara lands 
with diara lands of the same class and 
karari lands with kayari lands of the same 
class. If he should, on ascertaining the 

( prevailing rates of each class, find that a 
case for enhancement is made out then 
I am not sure how far the court has power 
to make the decision retrospective; but in 
the present case I think that it would be 
a hardship upon the tenants that any 
rates which should be found in excess of 
the rates which they now pay should be 
retrospective, that is to say, from the date 
of the suit, and in any case the l^rned 
tSubordinate Judge has power under Section 
Be of the Act to make an order which 
Iwill bear less hardly upon the tenants. 
This, of coui-se, is a matter for his discre¬ 
tion. 1 merely indicate what my own 
view would be in dealing with a case of 
this sort which has now lasted for a long 
itime. 1 consider that it would be mani- 
Ifestly unfair in a case which has been 
prolonged like the present to order any 
jenhancenient of back rents, that is to say, 
Irents from the commencement of the 
suit. The ordinary course is no doubt 
laid down in Section 154 of the Bengal ten¬ 
ancy Act. The costs of the proceedings 
before the Subordinate Judge w’hich he 
kept for future determination will be de¬ 
cided by him when he has dealt with the 
case according to the directions which 
have been given. The order for the costs 
of the present application will be that 
each party will bear his own costs. 

Forfgr, y —I agree. 
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Adami and Sen, JJ. 

Pvayas Gopc and 4 others..,, .Accused 

Petitioners. 

v. 

The King-Emperor .Opposite Party. 

Rev. No. 293 of 1924 decided on 13th June, 1924 
for revision of the order of the Offg. Sessions 
Judge of Muzafferpur dated the 7th May, 1924. 

(a) Crimhial P. C., S. 342 —Does not apply to 
court witness. 

Section 342 cannot be brought into play where a 
court witness is examined, be he complainant or 
any other person. [P. 765 Col. !■] 

(b) Criminal P. C., S. 349 —Court should not con¬ 
vict before for7varding a case for higher sentence. 

If the Magistrate considers a person to be guilty 
and to deserve a larger penalty than the Magistrate 
himself can impose, the Magistrate should send 
the case to a superior court for imposing a htting 
sentence. He should not convict the accused but 
after an expression of opinion as to the accused s 
guilt, the Magistrate should forward the ^ssc 
without any record of conviction. [P. 765 Col. l.J 

(c) Penal Code, S$. 143, 144 and 379— as 
common objeci^Separatc sentences under Ss. 143 or 
144 and 379 are unlawful. 

Where the common object of the unlawful 
assembly is theft the accused cannot be separately 
convicted and sentenced under the two sections 
Section 379 and 143 or Section 144 and the con¬ 
viction and the sentence under one of these two 
sections roust be set aside. [P. 765 Col. l.J 

C. M, Agarwala for the Petitioners. 

Assistant [Government Advocate for the 

Crown. 

Adami, y.:—This case comes before the 
court in its revisional jurisdiction. The 
petitioners have been sentenced to various 
terms of rigorous imprisonment under 
Sections 379 and 144 and 143, I. P. C. The 
first two petitionere have been sentenced 
to 18 months under Section 379/75 and 6 
months under Section 144, the sentences 
running concurrently. The other 
have been sentenced to three months 
under Section 143 and a fine of Rs. 50 under 
Section 379. The value of the properties 

stolen was Rs. 50. 

Mr. Agarwala on behalf of the Peti- 
tionei*s puts forward tliree points. The 
first is that after the defence had clos^ 
their case, the court called the complain¬ 
ant as a court witness and examined him 
and failed thereafter to examine the acewed 
under Section 342, Criminal Pi^ed^e 
Code. The second point is that tne 
case was tried by a Deputy Magistrate W 
the 2nd class who, after oonviiAing we 
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Petitioners, forwarded the case to the 
Sub-Divisional Magistrate for sentence 
because he held that the sentences %yhich 
the Petitioners should receive would be 
greater than he had power of infiicting. 
iThe third point is that though the com¬ 
mon object of the unlawful assembly was 
Ithe theft of cropj, the Petitioner Kave 
been sentenced separately under Sections 

379 and 143 or 144. 


With regard to the first point, I do not 
think that this court will be inclined to 
interfere since the Petitioners seem to be 
in no way prejudiced. The complainant 
was called as a court witness and exa¬ 
mined as such by the court. The judg¬ 
ment of the lower appellate court shows 
that the court questioned this complain¬ 
ant not as to the occurrence but as to 
some matter in relation to the title of the 
lands The petitioner had a chance ot 
cross-examining him but refrained from 

doing so. If they were unwilling to cross- 
examine him as a court witness it would 
be unlikely that they would have been 
anxious to make any statement to explain 
away any evidence given by the comp ain- 
lant as a court witness. 1 do not 
that section 342, Criminal Procedure Code 
can be brought into play where a court 
witness is examined, be he complainant or 

[any other person. 

With regard to the second point, Section 
1349 clearly states that if the Magistrate 
considers a person to be guilty and to de- 
sei've a larger penalty than the Magis¬ 
trate himself can impose, the Magistrate 
should send the case to a superior court 
for imposing a fitting sentence. In the 
present case the Deputy Magistrate of the 
2nd class convicted the petitionere. This 
was wrong. After an expression of opinion 

Ls to the petitioners* guilt, the Magis¬ 
trate should have forwarded the case with- 
jout any record of conviction. 

On the third point there is no doubt 
that the common object being such as it 
lis described in the charge, the petitioned 
icould not be separately convicted and 
kentenced under the two sections—Section 
^79 and Section 143 or Section 144, and the 
Iconviction and the sentence under one ot 
Ithesc two sections must be set aside, me 
difficulty is to know which conviction and 

sentence should be set asWe. K the 
victioD and sentences under Section 379 are 
set aside, then the two petitionerre 


who have been subjected to a heavier 
punishment by reason of their previous 

conviction, will also escape the effects of 
the previous convictions. Ordimuily the 
case is one which should go back for re¬ 
trial owing to the trial court not carrying out 
the provisions of Sec. 349, but as pointed 

out by Mr. Agarwala the case has a larger 
element of civil nature in it and also the 
Petitioned have ali'e;idy served a consider¬ 
able part of their sentence. 

With regard to the previous convictions 

it is to be remembered that 
tionswere passed in 1898 and 1J02 and 
there is nothing to show that these persons 
have since then led otherwise than a good 

life. . 

We set aside the convictions under 

Sec. 379, 1. P- C. and reduce the sentences 
to the period already undergone under 
Secs. 143 and 144. The fine under Sec. 37J, 
if paid, will be refunded. 

S.., agree. 
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Ross, J. 

Tujam Lai and others .^.ul 

Mi. Bibi Umatul Rasool . 

Rev. No. 336 of 1924 decided on 2nd July- ^^4 
for revision of the order of the Mag-SWate of th 
Patna City dated 12th February 1924. 

(a) Decree— Validity— Defendants •« 

suU relorded as ocLpaney tenant ,n record of 
riffhts^Decree is not without jurtsdtetion. 

The fact that defendants in ejectment suits are 
enwred fn the record of rights as o^upancy 
tpnants is not a sufficient reason for holding that 
the decrees in these suits were without junadic- 
tion or were wrong m law. [P. 767 Col. l.J 

(b) Record of righU-Is ^ important evidence but 
rebuttable by subsequent Civtl Court decrees. 

With the presumption of correctness w ic 
attaches to re^rd of "rights by 

rre^ oT th‘e S^l f^a'nd th^^delWery^cf 

possession that followed them. [ • , n t 

(c) Decree-Civil Court decree-Crminal Court 

passed or not is matter w h 

SnrtLyrLTafe treated as 

good decrees. [P. 767 Col. I d 

K. P. ^ayaswal, A. K. Verma and Sarju 
Prasad for the Petitioners. 
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Yuftjis, Bhagwat Prasad, A. P, Upadhaya, 
S. G. Dey, Hareshwar Prasad Varma and 
Noornddin for the Opposite Party. 

Judgment: —This is an application against 
an order passed by the Deputy Magistrate of 
Patna City in four cases under Sec. 145 of 
the Criminal Procedure Code which were 
tried together. iThe petitioner are the 
second party who claim to be tenants of 
the land in dispute which was purchased 
by the first party from the late Mr. Justice 
Shai-fuddin by a sale deed in 1917 wherein 
the lands now in question were described as 
bakasht lands. The Magistrate has decided 
alt the cases in favour of the first party. 

The learned Counsel for the petitioners 
has taken two main grounds in attacking 
this order. The first is that the evidence 
has not been dealt with according to law 
inasmuch as the oral evidence and many 
of the documents have not been consi¬ 
dered ; and the second is that a judgment 
in a case under Sec. 107, which was deli¬ 
vered on the 1st of March, 1923, should 
have concluded the question of the peti¬ 
tioners’ possession so far as the 'present 
proceedings are concerned which were in¬ 
stituted on the 15th of March, 1923. 

I shall deal first with the 'second point 
as it may be briefly disposed of. The 
decision of the Magistrate (Ex. E) had 
been relied upon as evidence of posses¬ 
sion ; but the petitioners came up on ap¬ 
peal before the District Magistrate and 
in his judgment (Ex, P) he found that 
the trial court had considered the ques¬ 
tion of possession and had come to the 
conclusion against the present Opposite 
Party on the ground that she had not proved 
undisputed possession and on the ground that 
the present petitioners' the tenants’ claims 
to the bakasht lands were not mala fide. The 
learned Magistrate agreed with the trial 
court that the dispute is one fit to be dealt 
with only under Sec. 145. It is clear from 
this judgment that there is no decision on the 
question of possession. So far as the present 
Opposite Party is concerned, all that was 
found against her was that she had 'not 
proved undisputed possession ; but the final 
conclusion of tlje case was that the matter 
ought to be tried under Sec. 145 and that is 
what is being done in the present proceedings. 
It would, therefore, in my opinion, be un¬ 
reasonable to hold that the present proceed¬ 
ings, which originated out of that judgment, 
should be concluded by that judgment itself. 


As to the first point, the learned Coun¬ 
sel for the petitioners referred not only 
to the decision under Sec. 107 (Ex. E.^ 
but to a later proceeding under the same 
section (Ex. G) and to two criminal cases 
(Exs. D and I) and also to the record-of- 
rights, and contended that these docu¬ 
ments had not been properly dealt with 
and that the oral evidence of his wit¬ 
nesses had been disposed of only with the 
remark that “ the witnesses of the first party 
seem to be more reliable than those of the 
second party.” Now with regard to the 
proceedings under Sec. 107 genei'ally, it is 
sufficient to say that they are not primarily 
concerned with the question of the possession 
of the lands. The judgments in the two 
criminal trials are technically not inter paries 
and in any case are of little evidentiary value. 
The oral evidence has been considered, not 
in much detail it is true, but it has been 
examined. The learned Magistrate has dealt 
with the evidence of the first party in the 
light of the documentary evidence filed on 
her side and has also referred to the fact that 
boundary tenants had been examined by her. 
In view apparently of the documentary evi¬ 
dence and of the boundary tenants’ evidence, 
he comes to the opinion that the oral 
evidence of the first party generally is more 
reliable than that of the second party. He 
refers to the rent receipts produced by the 
second party and finds that it is unsafe to 
rely on them; and, with regard to the oral 
evidence, he considers that the witnesses 
should not be believed because they are 
partisan witnesses. There are two docu¬ 
ments to which I have not yet referred, name¬ 
ly, the record-of-rights and certain decrees 
of the Civil Court, and I shall deal with this 
part of the case later. But with this possible 
exception it seems to me clear on reading the 
judgment that the essential elements of the 
case of each side and of the evidence pro¬ 
duced in support of it were clearly before 
the Magistrate; and he did not, in any 
material p rticular, misdirect himself in his 
judgment. The exception to which I have 
referred is the treatment of the record-of- 
rights and the Civil Court decrees. The 
record-of-rights is in favour of the peti¬ 
tioners and with the presumption of 
correctness which attaches to it by law 
it is undoubtedly a most important piece 
of evidence. Reading the judgment of 
the Magistrate I was inclined to think 
that be had treated the entries in ^the re- 
cord-of-rigbts as rebutted by certain de- 
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icrees of the Civil Court and the delivery 
|of possession that followed them; and, 
inasmuch as these decrees were subse¬ 
quent to the entries in the record-of- 
rights, this would have been a possible 
view if the decrees existed in every case. 
The learned Counsel for the petitioners, 
however, contends that there are decrees 
in only two of the four cases. This does 
not seem to be strictly correct. It is true 
that there is a decree against Ram Namin 
Singh in the first case and against Sita- 
ram Gope in the second, but the land to 
which the third case relates is also the 
subject of the decree against one Subedar 
Singh; and, so far as the tenant in this 
case is concerned, Tufani Lai, his name 
does not appear in the record-of-i ights. 
With regard to the two decrees it is ob¬ 
jected that Ram Narain and Sitaram wi-tt, 
both minors at the time of the decree and 
were not properly represented in the 
litigation, but this is in my opinion a 
matter with which the Criminal Court 
is not concerned. The decrees stand and 
until they are set aside, they must be 
treated as good decrees. It is also in my 
opinion immaterial that of the tenants in 
the first case, Ram Narain Singh and Ban- 
wari Singh, only one was made a defen¬ 
dant in the suit. The other objection 

taken to these decrees was that they were 
decrees in ejectment suits under Section 66 
and that such decrees could not be validly 
passed against occupancy tenants; but 
evidently the landlord did not accept the 
position of the petitioners as occupancy 
tenants and sued them in ejectment as 
non-occupancy tenants and obtained de¬ 
crees. The fact that they are entered m 
the record-of-rights as occupancy tenants 
lis not a sufficient reason for holding that 
the decrees in these suits were without 
Jurisdiction or were wrong in law. In 
fact this question is one which cannot, m 
a proceeding of the present kind, be dealt 
with at all. It was, in my opinion, open 
to the Magistrate to hold that the entiies 
in the record-of-rights were rebutted by 
these subsequent decrees followed by the 
delivery of possession by the Civil Court. 

There remains the case of Gulam and 
Juglal in which there is no decree. The 
record-of-rights shows GuUm as occu¬ 
pancy tenant. The learned Counsel for 
the Opposite Party referred to the note 
in the record-of.rights which shows that 
Gulam held under a kckb^liyat, and that 


hahuliyat (Ex. 125) shows that he held 
the land for five yeai-s only. But this in 
itself does not show that the entry of 
tlic status of Gulam as occupancy tenant 
was wrong. It may be that he was a 
settled raiyat of the village and that when 
he came to th j occupation of this land he 
became the occupancy tenant thereof as 
the land is not claimed as khudkasht. 
However that may be, the fact remains 
tliat the record-of-rights shows him as 
occupancy tenant. There is no Civil 
Court decree in this case and therefore 
the basis of the reasoning of the learned 
Magistrate so far as this case is concern¬ 
ed, fails. I therefore allow this applica¬ 
tion so far as the case of Gulam and Jug¬ 
lal is concerned and set aside the order 
in their case. In other respects the order 
of the learned Magistrate is confirmed. 

Revision allowed in part. 
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Kulwant Sahav, J. 

R, E. Blong .Petitioner, 

V. 

The King-Emperor .Opposite Party. 

Rev No. 352 of 1924 decided on l8th June, 1024 
for revision of an order of the District Magistrate 
of Monghyr dated 20th May, 1924. 

(a) Crimvial P- C., i'. 144, CJs. (1) <&* (2) Order 

must contain material Jucts justifying it. 

Under Section 144 something more is necessary 
to be done than a mere recital of the fact that in 
the opinion of the District Magistrate there was 
sufficient ground for proceeding under Section 144. 
An order issued under tlie section must state the 
material facts of the case justifying the issue of 
the order. [P- 763 Col. l.J 

(b) Criminal P.C.,S. XAA-Objcct-Only the ojfend- 
in^ parly is tube restricted-Court must tnake enquiry 
iitthe circumstances likely to cause breach of peace. 

Section 144 Cr. P. C. is not intended to restrict 
the liberty of an individual if there is no appre¬ 
hension of a breach of the peace on account of 
any act to be done by him. Its object is to enable 
a Magistrate in cases of emergency to make an 
immediate order for the purpose of preventing an 
imminent breach of the peace; but it is not 
intended to relieve him of the duty of making a 
proper enquiry into the circumstances which make 
it likely that such breach of the peace will occur 
if it is found that a man is doing that which he is 
legally entitled to do and that his neignbour 

choose to take offence thereat 

disturbance in consequence; it is clear that h 

duty of the Magistrate 

the first of the exercise of his legal right but to 
reswain the second from iUcgally interfering 
with that exercise of legal right. S Cal. 132 Foil. 
[P. 768 Col. 2 & P. 769 Col. l.J 

Atul Krishna Ray and Raghu Nandan 

Prasad for the Petitioner. 
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Judgment :—This is an application in 
revision against an order passed by the Di& . 
trict Magistrate of Monghyr, dated 
the 20th May, 1924, purporting to be 
one under Section 144 of the Criminal Pro¬ 
cedure Code. The order runs thus : From 
an information received I con^der there is 
a very serious danger to Mr. R. E. ^long 
and an imminent likelihood of a di^,tur. 
hance of the public peace if he proceeds 
back to Mahal Maheshri or Charkapathar. 
Accordingly I issue an order under Section 
144 Cr P. C., forbidding him to return 
to Mahal Maheshri or Charkapathar and 
as it is a case of emergency I pass this 
order parte, ” It appears that aft^er this 
order was served on the petitioner he ^ed 
a petition objecting to the order. The 
learned District Magistrate heard the 
pleader for the petitioner, but by his order, 
Lted the 26th May. 1924. he upheld his 
Jrevious order of the 20th May. 924 
The point taken by the learned VaUd for 

the petitioner against this order is that it 
contravenes the provision of Section 144, m 
asmuchas it does not state the materia 
facts of the case. Secondly, it is argued 
1 -hat the order is vague and indefinite. 
P«m the order as it stands it is difficult 
to make out what the material facts were 
which led the District Magistrate to ^ss 
Hs order of the 20th May. 1924. The 
order, as it stands, no doubt complies w.ffi 

the provision contained in I ^ 

section ( 1 ) of Section 144. It shows tlwt in 
the opinion of the District Magist^te there 
was Lfflcient ground for proceeding under 

this section and 

isoeedy remedy was desirable. But und^ 
S 144, something n^^re ^necessar^^^ 

be done than a mere recital of 

the opinion of the District Magistrate 

there was sufficient ground for proceeding 
under Sec. 144. The second paragraph of 
Sub-sec. (1) of Sec. 144 provides that when 
a Magistrate is of opinion that there is suffi- 
cien^round for proceeding under this secUon 
and immediate prevention or speedy remedy 
hs desirable, such Magistrate i^y, by a 
written order stating the material facts of 
the case and served in manner provided by 
Sec. 134, direct any person to abstain trom 

a certain act. 

The order as it stands does not state ^y 
facts relating to the case in order to show 
that there was any justification for making 
the order under Sec. 144. From ‘he order 
as it stands, all that can be gathered is that 
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there is danger to the petitioner himself and 
that there is an imminent likelihood of a 
disturbance of the public peace if the peti¬ 
tioner proceeds back to Mahal Maheshri or 
Charkapathar; but what the material facts 
were do not appear from the order. It, 
however, appears on a reference to the 
petition filed in this court that the petitioner 
is the manager of Mr. Chrestien, mica mer¬ 
chant and zamindar of Taluka Maheshri, 
whose head office is at Charkapathar. Some 
time ago the petitioner was charged with 
having shot down a certain person named 
Chedi Singh of Maheshri, and that he and 
21 other officers of Mr. Chrestien were 
charged under various other sections of the 
Indian Penal Code, that the petitioner along 
with those officers was committed to the 
Sessions, and the trial was held with the aid 
of four assessors ; and after a trial extending 
over two months, the assessors gave their 
unanimous opinion that none of the accused 
was guilty and that the learned Sessions 
Judge accepting the opinion of the assessors 
acquitted the petitioner and other accused 
persons. From pap 'rs on the record it appears 
that certain arms and ammunition belonging 
to the petitioner were taken possession of and 
were in deposit in court, that after the 
disposal of the Sessions case the petitioner 
wanted to take his arms and ammunition 
whereupon the Superintendent of Police 
represented to the District Magistrate that if 
the petitioner goes back to Alaheshri with his 
arms and ammunition there was likelihood of 
a breach of the peace and that the life of the 
petitioner was in danger. It is nowhere 
suggested that the breach of the peace, which 
was likely to take place if the petitioner re¬ 
turned to Maheshri or CharliapiUhar. would 
be occasioned 'by him. On the other hand, 
it appears from the order of the 20th May, 
1924, that the breach of the .peace was likely 
to be created by the other proprietors of 
Mahal Maheshri with whom Mr. Chrestien is 
in dispute and that it was in order to avert 
any danger to the safety of the petitioner 
himself that the order of the 20th May, 1924, 
was passed. 

To my mind Sec. 144, Cr, P. C. is notj 
intended to restrict the liberty of an indivij 
dual if there is no apprehension of a breach| 
of the peace on account of any act to be done 
by him. The object of Sec. 144 is ta 
enable a Magistrate in cases of emergency toi 
make an immediate order for the purpose o J 
preventing an imminent breach of the p»cy 
but it is not intended to reUevc him of tnei 
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iuty of mailing a proper enquiry into the 
circumstances which make it likely that such 
breach of the peace will occur, if it is found 
that a man is doing that which he is legally 
entitled to do and that His neighbour chooses 
CO take offence thereat and to create a dis¬ 
turbance in consequence, it is clear that the 
duty of the Magistrate is not to continue 

I to deprive the first of the exercise of his 
legal right but to restrain the second from 
illegally interfering with that exercise of 
llegal right. Vide In the matter of Abdool 
iLucky Narain Mundul (1). 

If 1 am right in the interpretation of the 
order of the learned District Magistrate and 
if the only reason for mailing the order under 
Sec. 144, was to save the life of Mr. Blong, 
the petitioner, and if on account of his rctum 
to Maheshri or Charkapathar there was a 
likelihood of a breach of the peace to be 
occasioned by the peraons who are in dispute 
with him, the clear duty of the Magistrate 
W 2 a to take preventive action to bind those 
persons who were likely to cause a breach of 
the peace and not to restrict the petitioner 
from exercising his lawful rights. 

In the second place the order restricts the 
petitioner from going back to Mahal 
Maheshri or Charkapathar. Now in so 
far as the order directs him not to go to 
Maheshri or Charkapathar the order is vague 
and indefinite. Mahal Maheshri, I am told, 
is a very big estate consisting of about 155 
villages and extending over about 100 miles 
and Charkapathar is a village in Mahal 
Maheshri where the petitioner has got his 
headquarters. To restrict the petitioner 
from going anywhere in his zemindari, and 1 
am told that Mahal Maheshri is the only 
zemindari of which the petitioner is the 
Manager in the District of Monghyr, I am 
clearly of opinion that the order is vague and 
is not justified by the circumstances as dis¬ 
closed in the petition filed m this court. It 
is indefinite inasmuch as it does not name 
any specific place in Mahal Maheshri where 
he is prevented from going. 

Then if the order prohibits him from going 
to Mahal Maheshri, I see no re^n to m^e 
the further order restraining him from going 
to Charkapathar which is in Mahal Mahes^i. 
The order, is therefore vague and indefinite. 
For these reasons I am of opinion that the 
order of the 20th May, 1924, cannot be sup¬ 
ported. This order is set aside. 

( 1 ) (1879) S «al. 132. 
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Dawson-Millbr, C J. & Mulucb, J. 

Mahabir Prasad Chaudhry .Defendant— 

Appellant. 

V. 

Chhedi Singh .. P.laintiff—Respondent. 

Letters Patent Appeal No. (^5 of 1923 decided on 
loth April, 1924 against a decision of Mr. Justice 
Ross in S. A. No. 719 of 1921 dated 9th March, 
1923, 

Civil P. C., 0. 9, R. 13—Dismissal of application 
under 0. 9 R. 13 tohieh aUeged fraudulent informal 
tion by applicant's Mnkhtar in collusion with plainiif 
bars a suit—C. P.C-, S. ll—Decree, setting aside. 

Where an application to set aside ex-partc decree 
on the ground of wrong information about the 
date by the applicant’s mukhtar was dismissed, 
held, no suit will lie to set aside the decree on the 
ground of fraud in that the Mukhtar in collusion 
with the plaintiff wrongly informed him of the 
date since that matter was already decided on the 
application though the information given by the 
Mukhtar was fraudulent. [P* 770» Coh 2.] 

S, M. Tahir and S, N. Rai for the Appel¬ 
lant. 

Ram Prasad for the Respondents. 

Dawson-Miller, C. This is an appeal 
under the Letters Patent from a decision of 
Mr, Justice Ross, dated the 9th March 1923, 
The suit was instituted by the Plaintiff 
against the present Appellant and a Mukhtar 
called Tilakdhari Lai and a third defendant 
Lachmi Chaudhri, apparently an unde of the 
present defendant. Why the third defmd- 
ant was added is not veiy clear. The objed 
of the suit was to set aside a decree obtained 
by the appellant who was the first defend¬ 
ant in the suit against the Plaintiff on the 
15th May, 1918. The decree was obtained 
ex parte against the Plaintiff for a sum 
of money amounting to Rs. 483 on a hand- 
note said to have been executed by the 
Plaintiff in favour of the present appel¬ 
lant. After the decree was obtained ^ 
application was made under Or. 9, R* 13 
of the Code of Civil Procedure by the 
Plaintiff asking to set aside the decree on 
the ground that he had been wrongly in¬ 
formed by his i Mukhtar Tilakdhari Lai of 
the date when the hearing of the case was 

to take place. His case in 
ine under Order 9 was that his Mukhtar ^d 
formed him that the trial would 
place on the 17th May whereas m fart it 
took place two days earlier tot m 
consequence of this wrong information he 
was unable to be present and iudgment was 
accordingly given in fais absence ex parte. 

In support of tot case he gave evidence 
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himself on the application under Or. 9, R. 
13 and he also called the Mukhtar. The 
Mukhtar deposed that he had informed 
the plaintiff that the case was to be heard 
on the 17th but his case broke down in 
cross-examination because he said tl^t he 
had a diary and he kept these dates in hts 
diary but he failed to produce it. He also 
gave some evidence which was inconsist¬ 
ent with his first statement and which 
was to the effect that he informed the 
plaintiff that the trial was to take place 
on the 17th May, some two or three days 
earlier. The appellant’s case, on the 
other hand, was that the plaintiff lived 
about two miles away from Beguserai 
where the trial took place, that he used 
frequently to go there, he was often in 
court and he must have known of the day 
when the trial was fixed; further that he 
was actually in the court precincts with 
his Mukhtar on the day when the ex parte 
decree was given. The learned Munsiff 
when that application came before him en¬ 
tirely disbelieved the case put forward 
that the plaintiff had been misinformed 
about the date of the trial. He came to 
the conclusion that the Plaintiff know the 
true date perfectly well but purposely de¬ 
faulted in order to harass the Appellant. 

Having failed to get the decree set aside 
the Plaintiff instituted the present suit on 
the 17th February, 1919, seeking to have 
the decree set aside on the ground of fraud 
and the fraud he alleges is this. He says 
in para. 3 “ that the tadbir of the said 
suit was entrusted to the defendant 2nd 
party,” that is, the Mukhtar and the suit 
there referred to is the suit in which the 
decree was granted “ It now appears 
that he in collusion with the defendant 
Ist party did not fraudulently disclose the 
real date, t-e., the 14th May, which was 
the date actually fixed by the court for 
filing the written statement and that with 
a view to defraud the plaintiff he gave out 
that the 17th May, a wrong date, was 
fixed for the suit.” Now the whole fraud 
alleged there is that the Mukhtar in collusion 
with the appellant wrongly informed him of 
the date of the trial of the suit. That is 
the whole of the fraud and there is nothing 
more. He then goes on and says that the 
Mukhtar falsely deposed during his examina¬ 
tion in the proceedings under Or. 9 that the 
plaintiff had come to him two or three days 
before the 17th May and he relies upon this 
as showing the fraud of the appell^t and 


1924 Fatna 

the Mukhtar and their collusion with each 
other. 

Amongst other defences taken by the 
appellant as defendant in this case it was 
pleaded that the previous decision under 
Or. 9, r. 13, where the question was raised 
and decided whether the plaintiff had been 
misinformed was res judicata and that that 
question could not again be agitated in a 
separate suit. The learned Munsiff came to 
the conclusion that the matter was res judu 
cata. Moreover upon the merits of the case 
he accepted the Appellant’s story and he 
refused to believe the story of the plaintiff 
and he dismissed the suit. 

Upon appeal the learned Subordinate 
Judge took a different view. He came to 
the conclusion for reasons which certainly 
do not commend themselves to my mind 
that the Mukhtar and the present Appel¬ 
lant, the Defendant No. 1 in the suit, were 
in collusion and that the Mukhtar had 
wrongly informed the plaintiff of the date 
of tiie suit and had given some false evi¬ 
dence about it. He considered that fraud 
having been raised in the present suit the 
court was competent to try the action not¬ 
withstanding the decision under Or. 9, 
R. 13. He further was of opinion that the 
decision in that case was not res judicata. 
He overruled the decision of the Munsiff 
and gave the plaintiff a decree declaring 
that the ex parte decree in the previous 
suit was fraudulent and incapable of execution 
and fit to be set aside. 

From that decision the appellant, the 
defendant No. 1, appealed to this court. 
The case came before Mr. Justice Ross 
who dismissed the appeal being of opinion 
that the question for determination in the 
present suit was different from that which 
had to be determined under Order 9, R 13. 
With great respect to the learned Judge it 
seems to me that the two questions are 
identical and the real question is this; Was 
the plaintiff in the present suit misinformed ? 
Whether that was merely by mistake or 
whether that was wilful and through some 
fraudulent collusion for present purposes 
makes no difference, but was the plaintiff in 
fact misinformed as to the date when the 
previous suit was to be tried. If that issue 
is found against the plaintiff in the previous 
application it seems to me that that having 
been the very subject-matter of the previous 
application it cannot afterwards be rcagitated 
in a separate suit, merely because you apply 
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the term fraud to what took pl»“- ^ 
question was discussed m the ^se of yauRuf 
Chardhry v. Laljit Pesban (1). where he 
facts were somewhat similar and where the 

question was whether 
Order 9, R 13 acted as res judteata m a subs^ 

quent suit seeking to set aside an «parte 
decree. I see no reason to modify in any 
way the opinion which I expressed in that 
and it seems to me that that case 

governs the present. The only ^ 

determination in this suit so _i„jj-as 

is concerned is as appears from ‘he P'^mgs 
themselves whether ‘h® P'^mhff wasms 

informed as to the date of 
that matter has been the subject of a decision 
Stween the same parties in a previous 
proceeding it seems to me clear .‘hat you 
cannot reopen that question again merely 
because you say that the wrong info^ 

tion then given was ‘j 

therefore that the decision of 
Ross confirming the decision of the Sut^ 
ordmate Judge must be set aside and the 
decree of the Munsiff dismissmg the suit 

restored. 

A further point was urged before us, 
namely, that although as between the 
plaintiff and the present appelant the 
matter may be resjudtcala the plaintiff is 
nevertheless entitled to damage ag^st 
the Hukhtar for the fraud which the learn 
ed Subordinate Judge found had been per¬ 
petrated. With regard to that 1 ‘hmkJt 
^ too late now for the plaintiff to claim 

any damages against that 

Even if we should be of opinion that the 

findings of the learned Subordinate Judge 

were justified it appears that when the 

plaintiffs suit was dismissed in “>2 

of first instance and when he appealed to 

the Subordinate Judge in his grounds of 

appeal he never asked f 

a^^t the second defendimt. He ms 

intent in his appeal to ask for retel 
against the first defendant only and tfat 
was the only question which w/® .<1“^ 
with by the appellate court and his ap- 
peal was allowed. Again when the pre* 
seat appeUant appealed from that deci¬ 
sion to%lr. Justice Ross no 
made of the fact that plaintiff if he 
should faU against the Hrat defendant vm 
entitled to relief against the other defend 
and 1 do not think, speaking formy- 




(I) (1920) 6 P. L. J. 1=1921 P. H. G. C. 5= 
601. C. 24» 1 Pat. L. T. 785. 


self, that we ought to alW this matter 
to raised now. There are further diffi¬ 
culties in the way, which it is unnecessary 
to refer to. as 1 think the poirt which I 
have mentioned is sufficient to prevent the 
plaintiff from obtaining any relief against 
the other defendant in the present case. 
The defendant No. 1 is entitled to his 
costs from the plaintiff here and before 
Mr. Justice Ross and before the lower 
appellate court. The order of the trial 
court as to costs will govern the costs in 
that court against the plaintiff. 

y.—I agree. 

Appeal allowed. 

1924 PATNA 771. 

Das and Ross, JJ. 

Raghubar Chaudhuri .Petitioner-Appellant. 

V 

Rantasray Prasad Chat4dhuri and others . 

Opposite Party— Respondents. 

Appeal from Original Order No. 259 19^ 

decided on 20th February, 1924 

of the Subordinate Judge of Darbhanga dated 

10th September, 1923. 

Civil P. C.. 0. 9, R. \ 3 ~Defendant jomily Itable 
—Decree should be set aside against allde/ts. 

Where the suit was brought on a mortgage an 
the liabiUty of the defendants was a joint 

liability. 

Held the Judge in setting aside the decree as 

against the defendant should have 

dLree as against all the defendants. [P. 772. 

Col. 1-1 . A fl 4. 

Shoroshi Charan Mitter for the Appellant. 

Lachmi Kant pia for the Respondents. 

judgment:— are obliged to allow the 
appeal not because there is any merit m to 
appeal, but because the learned Subordinate 
Judge has set aside the mortgage decree as 

against Defendant No. 9. 

The facts are these. The suit on a 
mortgage and on the 30th of January 1923 
the Subordinate Judge passed an ex parte 
decree as against defendants Nos. 1, A f ana 
9 and a decree as against defendants^ 
to 8 on contest. The petitioner, who was 
cited as defendant No. 1 in the aetjon, ^d 
defendant No. 9 made 

for -‘f 8‘Vnirfs ofJhe ^ of 
C^Pro^dme. The application of defen- 
, , N. 9 succeeded 
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any particular iefendant, it may be set 
aside against all or any of the other defen¬ 
dants also. As I have already stated, the 
suit was brought on a mortgage and the lia¬ 
bility of the defendants was a joint liability. 
That being so, the learned Subordinate Judge 
in setting aside -the decree as against defen¬ 
dant No. 9 should have set aside the decree 
as against all the defendants. Strictly 
speaking this point really arises in the appli¬ 
cation which was made on behalf of defen¬ 
dant No. 9. But the position now is this, 
that although the liability of the defendants 
is a joint liability the decree has been set 
aside as against defendant No. 9 and main¬ 
tained as against defendant No 1. The 
position is an impossible one. 

We must allow the appeal; but, as the 
appellant succeeds only by reason of the 
fact that the application of defendant No. 9 
succeeded in the icourt below, he must pay the 
costs of this appeal to the opposite party. 

Appeal allowed. 

1924 PATNA 772. 

Das and Ross, JJ. 

PritamRam and another... Plffs.—Petitioners 

V. 

Dharo Rax and others .Defdts.—Opposite 

Party. 

Rev. Nos. 277 and 280 of 1923 decided oo 15th 
November 1923 against an order of the 
Additional Subordinate Judge of Hazaribagh 
dated 9th June, 1923. 

Civil P. C., O. 32 R. 3-~Notice of appointmnit of 
pleader gtiar^an oh behalf of minor's not served 
upon minors is no ground for setting aside exparte 
decree where pleader appeared. 

Where a minor is properly a party to a suit, 
that is to say if he is represented on the record 
by a guardian not disquali6ed from acting, the 
jurisdiction of the court to try and determine 
the cause as against the minor is complete, and 
such jurisdiction will not be ousted on proof 
that the court did not follow the appropriate 
procedure for the appointment of the guardian, 
for example the provisions of O. 32, R. 3 (4) or 
R. 4 ($) CiyikProcedure Code. The absence of this 
notice had not the effect that the minors were not 
represented in the suit at all especially in the 
absence of any proof of prejudice to the minors. 
1923 Patna 242 Poll. [P. 772, Col. 2.] 

Atul Krishna Ray and P. K. Mukharji 
for the Petitioners. 

C. N. Bose (for C. Dayal) for the Opposite 
Party. 

Rosst :—These are two applications for 
revision of an order passed by the Subordi¬ 
nate Judge of Hazaribagh setting aside the 


ex parte decrees is two mortgage suits brought 
by the plaintiffs petitioners against the 
opposite party. It appears that two mort¬ 
gages were executed by Defendants Nos. 1. 
2, 3 and 4 of the suit. Defendant No, 1 
had-four'sons—defendants Nos. 5 to 8 and 
defendant No. 5 had two sons—defendants 
Nos, 13 and 14. defendant No. 2 had a son— 
defendant No. 9 'and defendant No. 3 had 
three sons—defendants Nos. 10 to 12. All 
these Defendants except defendants No. 1 to 
5 were minors. They were sought to be 
represented in the first instance by their 
fathers. Summonses were served on all the 
defendants fand .notices of the intention 
to appoint the fathers as guardians were 
served on the minor sons and on the 
fathers themselves. As the fathers did 
not appear to consent to act as guardians 
of their minor sons the court without 
further notice to the minors appointed a 
Pleader to represent them. As the 
Pleader was unable to get any answer to 
a ^registered letter sent to the minor de¬ 
fendants the suits were decreed ex parte^ 
no defence having been entered. One of 
the major defendants having applied 
without success to get the ex parte decrees 
set aside the present applications were 
made on behalf of certain of the minor 
Defendants through their mothers. 

The learned Subordinate Judge has 
held that although the notices above-mention¬ 
ed were proved to have been issued yet 
because of the want of notice of the in¬ 
tention to appoint a Pleader as guardian 
the whole suit was bound to fail and the 
decree was liable to be set aside. The 
effect of irregularity in the appointment 
of a guardian to a suit has been considered 
by ttiis court in the case of Pande Satdeo 
Piarain v. Ratnayan Tewari (1) where 
it was laid down that “ where a minor 
is properly a party to a suit, that is to 
say, if he is represented on the record by 
a guardian not t disqualified from acting, 
the jurisdiction of the court to try and 
determine the cause as against the minor 
is complete, and such jurisdiction will not 
beK)usted on proof that the court did not 
follow I the appropriate procedure ‘for the 
appointment of the guardian, for example 
the-provisions of Or. 32, R 3 (4) or R 4 
(3), Civil Procedure Code.” In view of 
this authority it seems to me that the 
learned Subordinate Judge is wrong in 

(1) 1921 Pat. 242=2 Pat, 835^4 P.L.. T. 147.. 
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IhoUHng that the absence of this notice had 
:he effect that the minors were "Ot repre- 
ented in the suit at all especially m the 
ibsence of any proof of prejudice to the 
uninors. The consequence is that the^ 
is no good ground for setting ^ 

decrees whether under Or. 9, K. lu or 
under other powers of the court. ^ 

1 would therefore allow these applira- 
tions and set aside the order Passed by 
the learned Subordinate Judge and dismiss 
the petitions for setting aside the ex fiarU 

decree. The applicants are ^ 

their costs. Hearing fee bvo gold mohuis. 

Dus, 5f.-l agree. 

1924 PATNA 773. 

Dawson-Miixbr, C. J. and Poster J- 
Padarath Mahton .Plaintiff—Appellant. 

V. 

Hitati Singh and others . Defts.—Responts. 

S A No3.73to94of 1922 decided 
IsIa from a decision of the Subordinate 
Judge, 3rd Court, Gaya, dated l6th June, 1921. 

/ P r O 41 R. 20— LirmUUion—Ordinary 

.l,erej«n.ce 

a pariy to the suit to be added. 

There is no period of limitation provided for 

JS cr/f 
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^ t D r r) 41 Rr. 33 <&» 20—Second 

htMate'coiirt can even exercise poiver under R. 20 
Inwer a{>pellatt court has Otnilted to do so 
even after limiiaHon and may hear the appeal or 

remand. 

An aoDellate court has power m second 

t *n add as respondents to the appeal 
appeal to 

persons impleaded as 

original court but we court 

aXugrthe time in which the app^l might have 
been preferred as against them has 
and after a party is added it might either 
the case for re-hearing in the prwence of the 
oarty whom it added or might itself passaBoal 
decree such as in its opinion ought to tave been 

oassed by the courts below. 

59 I. C. 7^, 799 i 47 I. C. 917 FoU. [P. 774, Col- 2.] 

S. Dayal, A. N. Lai and K. Suhay for the 

Appellant. 

L, N. Singh and S. N, Rai for the 
Respondents. 


DawsonMUler, C. J .These are appeals 
on behalf of the plaintiff fi-om a decision of 
the Subordinate Jud^e of Gaya, The plain¬ 
tiff and the defendant second party were 
the 16 annas proprietors in mauza Bharkur 
Sohagia in the Gaya District at the time 
when this ’suit was instituted, the plaintiff 
being interested in an 8 annas share and the 
defendant second party in the remaining 8 
annas share. The plaintiff instituted a suit 
for rent against a large number of tenants 
claiming the total rent for the year 1323 F. 
or in the alternative his proportiijnate rent if 
it should tui-n out that his co-sharer landlord, 
the defendant second party, had been paid 
the proportionate rent due to him. There 
was a further claim against the co-sharer 
landlord in the event of the whole rent 
having been paid to him by the tenants. 

The landlord defendant by his written 
statement set up the case that the whole of 
the rents had been paid by division of the 
produce to him and to the plaintiff and that 
was also the case of some of the tenants 
who were the principal defendants in this 
suit Others of the tenants contended that 
they had paid the whole of the rent to the 
defendant second party. 

When the case came before the Munsiff 
he dismissed the suit as against the tenants 
but gave judgment as against the co-sharer 
defendant accepting some of the evidence 
given by two of the tenants and considering 
that there was an admission by tlie co-sharer 
defendant to the effect that he had received 
the whole of the rents payable for that year. 
It.would appear that the-.learned Munsiff had 
not properly appreciated what the case was 
as set out in the written statement of the 
co-proprietor defendant. There was in 
fact no admission that he himself had re¬ 
ceived the whole of the rents of the year 
in question. His allegation was that all 
the tenants had divided and paid the 
landlords’share of the grain for 1323 F. 
to that defendant and the plaintiff on a 
division 


From that decision the co-sharer land¬ 
lord appealed to the Subordinate Judge 
making the plaintiff respondent but not 
adding the tenants defendants as respon¬ 
dents in the appeal. The learned bul> 
ordinate Judge after considering the evi¬ 
dence at seme length arrived at the e©n- 
clusion that the evidence as to payment 
to the co-sharer landlord was very 
meagre and altogether unsatisfactory and 
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he disbelieved it and in the result he al¬ 
lowed the appeal. It seems fairly clear 
from the course which the case took that 
the plaintiff was entitled to the rent either 
from the tenants or from the co-sharer 
landlord, the defendant second party, 

because both the trial court and the Sub¬ 
ordinate Judge on appeal had decided 
that he at all events had not received the 
rent and the only question for decision 
was whether he was entitled to receive it 
from the tenants or entitled to receive it 
from his co-sharer landlord on the ground 
that the tenants had paid him and not 
the plaintiff. In these circumstances it 
seems to me that in order to^-do justice 
between the parties when the matter came 
on appeal to the Subordinate Judge it was 
necessary to have before the court not only 
the plaintiff and the co-sharer landlord but 
also the tenants defendants, because if the 
Court of Appeal should find that the plaintiff’s 
proportion of rent had not been paid to his 
co-sharer and had not in fact been paid to 
him then it was clear that he ‘would be 
entitled to a decree against the tenants, but 
the result of not having the tenants upon the 
record was that although the Judge was 
apparently under the impression that the 
tenants had not paid this rent at all he 
was bound in the circumstances to dismiss 
the suit altogether because the tenants were 
not before him as parties to the appeal and 
he could not pass a decree against any party 
who was not before him. If the tenants had 
been before him in that appeal even though 
there was no appeal by the plaintiff against 
that part of the decree-which dismissed the 
suit as against them, the court could under 
the provisions of Order 41, Rule 33 of the 
Civil I Procedure Code, if it should come to 
the conclusion that the ‘ tenants had not paid 
the plaintiff’s proportion of the rent, 
nevertheless have passed a decree against 
them in order that justice might be done 
between the parties. The question then 
arose as to whether the Subordinate 
Judge could bring them upon the record 
as parties to the appeal and the conclusion 
at which he arrived was that they could 
not be made parties, at the time as 
the question of limitation would arise. In 
that respect \ think he. was entirely 
wrong. It would appear that had the 
learned Judge been of opinion that the 
tenants' defendants could be brought upon 
the record without contravening the law 
relating to limitation be would have made 


them parties. The question whether the 
rules of limitation/ apply to the powers 
of‘the court to bring parties on the re¬ 
cord in the appeal under the provisions 
of Or. 41, R. 20, has been one of some 
controversy, but the better opinion ap¬ 
pears to be that there is no period of limi¬ 
tation provided for bringing parties to the 
suit upon the record in an appeal from a 
decision in that suit and one of the latest 
cases on the subject is that of Girish 
Chander Lahiri v, Sasi Sekhareswar Roy 
(1). It seems to be clear that in a case 
of this description the ordinary rules of 
limitation relating to appeals ought not 
to apply where in the course of an app^l 
the court finds that in order to do justice 
between the parties it is necessary to 
bring one of them who was a party to the 
suit upon the record in the appeal and I 
entirely agree with the decision come to 
in the case just cited. The question which 
we have to determine is whether in se¬ 
cond appeal to this c ourt we have power 
to add a party who was not a party to the 
appeal in the lower court. This question 
again has been considered and in the most 
recent cases the High Court at Calcutta 
and the Lower Burma Chief Court have 
both held that the court in second appeal 
has power under Or. 41, R, 20, to bring 
parties upon the record in order to carry 
out the powers granted to the court under 
R. 33 of that Order. The decision of the 
Lower Burma Chief Court was that in 
Yoosaf Oosman Bros. Co. v. IVin Ne 
Ya (2), The head-note is: “ An appellate 
court has power in second appeal to add 
as respondents to the appeal persons who 
were parties to the suit in the original 
court but were not impleaded as res¬ 
pondents -in 'the lower appellate court 
although the time in which the appeal 
might have been preferred as against them 
has expired.” That case was decided in the 
year 1921. The decision of the Calcutta 
High Court is that of Durga Charan Bose v. 
Lakhi Narain Bera (3). In that case it was 
held that although no provision of the Civil 
Procedure Code dealt with such a case yet 
the appellate court should restore the appeal 
and re-hear it in the presence of the co- 
defendant after adding him as a party. The 
learned Judges who decided that case were 
of opinion that two courses were open. They] 

(1) (1905) 33 Cal. 329. 

(3) (1920) 10 L. B. R. 191^59 I. C. 793. 

(87) (1918) 47 1. C. 917. 
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(might either remand the ca^ tor 
lin the presence of the party whom they 
Lded, or they might themselves pass a Hna^ 
Cecree such as in their to have 

Keen passed by the courts below. As they 

the decree should be they ad°Ptej the latur 

couree. In the present °e if 

that it would be a miscarriage of justice ii 
*e case should be left ^here .t now stands 
The plaintiff was not appetont in this “se^ 
He was merely respondent and he had 
decree in his favour. He could not foretell 
rLult of the appeal to the Subordinate 
Judge but it was open to the court it i 
were going to decide the appeal m favour of 
thra^^eUant in cireumstani^ which would 
indicate that it was not the appe"^"t but 
the other defendants who were liable for 
sv^ claimed, to add them as partis 
iid ^s judgment. This course was not 
XtS and I tWnk it was only because ‘he 

turned Subordinate Judge considered that 

rpobon Tarru^ 

m as between the parties who are 

to , .uj u proper course is 

tHet as°ide the decision of the Suborfinate 
Judge and to remand the -hole case to him 

° Hants can be altogether exonerated from 

for thT^tuatbn that has arisen and 

ahtough it would be unjust to deprive them 

of S right to a decree against the im- 

suSul defendants, I think so far as the 
suLcebs anneal are concerned that 

P‘i« iill done^we order each party to 

bear their own costs. 

This judgment will govern appeals Nos. 73 
to 94 of 1922. 

Fosler, 3^. :—l agree. 

Appeal allowd 


* 1924 PATNA 775. 

Jwala Prasad apjd Ross, JJ. 

Harihan Mahto .......Appellant. 

Goihul Mahto .y.'.•. 

s A No 1419 of 1923 decided on Ist May, 19<^. 

tough ZtrigM to aptoal frJtU J«r« ogoiMt 


him is lost when appeal by the other siAt is filed 
agaittst decree on appeal by the other side, 

O. 41, R. 22 enables a party to file a cross-objW 
tion in the nature of appeal beyond the time fixed 
for filing an appeal but this is subject to the 
proviso that the opposite party has filed an 
appeal. The object seems to be that a party may 
choose to abide by the decree as it is but when 
the opposite party chooses to disturb the decree 
the party not appealing gets the right as if he had 
originally appealed. The right to file cross-objec- 
tions seems to be unconditional except that there 
must be an appeal by the opposite side. 

Where a partition suit was decreed in part and 
dismissed in part and plaintiff’s appeal was 
dismissed but on defendant’s appeal a slight 
modification was made by the appellate court and 
the defendant preferred a second appeal. 

H*ld that the plaintiff could file cross-objections 
attacking the decree of the trial court so far as it 
was against him though he hunself had not 
appealed against the decree of the appellate court, 
[p. 776, Col. 1.1 

yxvala Prasad, J .The question is, whe- 
ther the cross-objection filed by the plaintiffs 
on the 28th February, 1923, is out of time. 

The plaintiffs brought a suit for partition 
(Title Suit No. 1606 of 1920). The suit was 
decreed in part. The defendants and the 
plaintiffs both preferred separate appeals 
from the decree passed by the first court. 
The defendants’ appeal was numbered as 
Title Appeal No. 77 of 1922 and the plain¬ 
tiff’s Appeal No. 83 of 1922 The 

defendants’appeal was dismissed with costs, 
except “in regard to the 1-45 th share of 
Bihari”. The plaintiffs appeal was dis- 
missed <■« toto. The defendants Referred 
Second Appeal No. 1419 of 19^ from the 
decree made by the court below in their 
Appeal No. 77 of 1922. Notice of the appeal 
was served upon the plain^s-resiwndmts 
on 29th January, 1923. The plamtiffs- 
respondents filed their cross-objection on 
28th February, 1923. Under Rule 22 of 
0.41 of the Coje of Civil .Procedure the 
cross-objection of the plaintiffs is within 

time. . . 

It is, however, said that the crossobjec¬ 
tion is actually a Memorandum of Appeal 
ii so far as it attacks the whole decree, 
.ind not only the portion of the decree 

passed by the court below in the rtic 

Ai^l No. 77 of 1922, against which the 

M '77 nf 1922 against whicb the appeal 

^ I filed b^the defendants in this 
^urt': toSy tacotporatedthe decree of 
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the ordinal court in the partition suit ex- 
ceri “ the 4/5th share of Bihari”. The decree 
of the original court was one decree passed 
in one suit for partition. It was a decree 
partly in favour and partly against both 
the parties. Therefore, both the parties 
bad a right to prefer separate appeals 
against the same decree in so far as the 
decree was against them, but they had also 
a right to file a cross-objection against the 
decree in case the other party had filed an 
lappeal. In order words when a suit is 
Idecreed in part, each party is entitled to 
pie a cross-objection when an appeal is filed 
|by the other party. Therefore, the plain- 
tiffs-respondents in the present case could 
file the cross-objection in the appeal filed 
by the defendants in the court below, If 
they had done so, and the decree against 
which they have now appealed was passed 
by the lower appellate court, then, <^r- 
tamly, they had a right to file a cross-objec¬ 
tion in the appeal filed by the defendants 
opposite party. Therefore, the fact that 
they had also filed an appeal in the court 
bilow does not deprive them of their right 
of filing a cross-objection in the present 
appeal. Rule 22 of O. 41 enables a party 
to file a cross-objection in the nature of 
an appeal beyond the time fixed for filing 
an appeal provided the opposite party has 
filed an appeal. The object of this rule is 
that, when a partial decree is made, a party 
may choose to abide by the decree if he is 
not in any way disturbed by an appeal filed 
Iby the opporite party and when the opposite 
l^rty chooses to disturb the decree by filing 
Ian appeal the section gives him an opportu- 
laity of seeking* relief against the decree in 
Ithe same way as he could have got if he had 
originally appealed against the decree. There¬ 
fore, I see no difference made -in the present 
case in the position of the plaintiffs by the 
fact that an appeal«was also preferred by 
them against the original decree made partly 
in their favour in the lowers appellate court. 
The right to file the cross-objection to the 
decree, in such circumstances, seems to me 
to be unconditional. The law does not im¬ 
pose any condition or restriction upon the 
right to file-any cross-objection to the decree 
when the other side files an appeal against 
the same decree, and 1 do not think we are 
permitted to impose any restriction upon 
the right conferred by the Statute. In this 
view it would appear that the cross-objection 
cannot be treated as an appeal and thus 
held to be out of time. We have not been 


E. Ghristun (Das» W 

referred to any authority applicable to' the 
present case. The case of Ramji Das v. 
Ajudhya Prasad (1) far from supporting 
the contention that the cross-objection is 
out of time, seems by implication to sup¬ 
port the view that has been taken by us, 
though the case is not on all fours with, the 
present one. 

Thedeamed Vakil on behalf iof the ap¬ 
pellants contends that the objections to the 
decree taken in the memo, of cross-objection 
by the respondents are not such as the res¬ 
pondents could have taken by way of an 
appeal from the decree in question. This 
is a matter to be considered at the time of 
hearing the cross-objection. At this stage 
we have no power to reject any cross-objec¬ 
tion or to direct an amendment thereof. 
Ail that we have to see is whether the cross¬ 
objection to the decree is within the time 
fixed by R. 22 of O 41. The cro^bjec- 
tion being iwithin the time, the hearing of it 
must proceed in the ordinary way. 

RosSf y .—I agree. 

Cross-objections admitted. 

(1) (1903) 25 All. 628. 


* ♦ 1924 PATNA 776. 

Das and Ross, JJ. 

Debi Singh and others.,.. .Defendants— 

Appellants. 

V. 

F, E. Christian and others .Plaintiffs— 

Respondents. 

Appeal from Appellate Decree No. 208 of 1921 
decided oo 8tb May, 1924 from tbe decision of 
Additional Sub-Judge of Hazartbagb dated 14th 
April, 1921. 

(a) Mines and minertUs—Holder of permanently 
settled estate can claim minerats against trespasser 
where the Government never claimed prior to the suit 
though Government being not party m fwt bound by 
the decision. 

Where tbe Government have not claimed the 
mineralsiuoder the Mouzab in question .the bolder 
of an estate which is noted as settled permanently 
in the record of rights and in the collectorate 
register of revenue-paying estates, can claim tbe 
right to tbe ooinerals as against trespassers. The 
Government however will not be prejudiced by a 
decision in such a suit where it is not a party to 
the snit. [P. 779, Col. 2.] 

(b) Impartible estates—Law as understood up to a 
particular year would govern contracts prior to 
that year even when they fall to be determined after 
change in the law — Contract — Construction, 

It was the settled law in India until tbe decision 
of tbe Judicial Committee in 10 All. 272, ttot the 
holder bf<M> impartiWe<*tate badonlya fi***®® 
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estate and except for special justifiable causes had 
no power of alienation beyond his life time. The 
subsequent holder might indeed confirm the grant 
and such confirmation operated as confiscation 
and re*grant and the grantee could not claim to 
hold under the original grant upon the death of 
the grantor. The reversal of this accepted inter¬ 
pretation of the law does not displace its applica¬ 
tion to the contract contained in the transaction 
of 1794 and 1819 since the parties must be deemed 
to be bound by the law as then understood. 27 
Mad., 141 Foil. (P. C.). (P. 779 Col. 1.] 

K. B. Duttf S. Dayal, B. C. Dey and 
B. K. Prosad for the Appellants. 

P. K. Sen^A. K. Roy and Raghunindan 
Prosad for the Respondents. 

Ort5, y.;—This was a suit by the respon¬ 
dents in substance to have their title declar¬ 
ed to the underground rights in Mouzah 
Madhuban which is one of the Mouzahs com¬ 
prised in gaddi Domchanch of which .Mr. 
Christian, plaintiff No. 1, is the proprietor. 
Messrs. P. E. Christian & Co., Ltd., the 
plaintiffs second party, have taken a lease of 
the mining rights in gfiddi Domchanch and 
claim to luve the sole right to work the mica 
in the gaddi. The defendants claim through 
the khorposhdar and put forward two specific 
defences to the suit, first that there was an 
express grant of the mineral rights to Khem- 
karan Singh, the predecessor-in-title of the 
defendants, by Tekait Bichitra Narain 
Singh, the predecessor-in-title of the plain¬ 
tiffs, sometime in 1819, and secondly that 
the interest of the holder of the gaddi in the 
properties comprised therein is that of 
Mokarraridar, and however defective the 
title of the defendants may be the plaintiffs 
have no title to the minerals in the gaddi. 
The learned Subordinate Judge has decid¬ 
ed both the points against the defendants 
and has given the plaintiffs a decree substan¬ 
tially as claimed by them. 

I will deal first with the question whe¬ 
ther there was a grant in favour of the 
defendants of the underground rights in 
Mouzah Madhuban. It ought to be 
pointed out at once that Mr. Christian has 
purchased the gaddi at an auction sale in 
1904 and that he is completely bound by 
any transfer that may have been made by 
any of his predecessors-in-title. It is the 
case of the defendants that on the 4th 
October, 1794, Tekait Bichitra Narain 
Singh, who was the then holder of 
gaddi Domchanch, made a maintenance 
grant of Mouzah Madhuban to Khemkaran 
Sir^h. It is not suggested that there was 
an express grant of the mineral rights on 

1924 P/98 


the 4th October 1794, but the defendants 
strongly rely upon a sannd alleged to have 
been granted by Tekait Bichitra Singh 
to Khemkaran on the 1st October, 1819. 
The sanad recites the grant of the 4th 
October, 1794, and in the last line states 
that the grantee shall have “ the surface 
and sub-soil rights." The plaintiffs chal¬ 
lenged the genuineness of the sanad, and 
the Subordinate Judge came to the conclu¬ 
sion that it was not genuine. In 186S a 
transaction is alleged to have taken place 
between Tikait Churaman Singh, the 
second in descent from Bichitra Narain 
and Tekdhari, the son of Khemkaran, upon 
which the defendants strongly rely. 
Their case is that the maintenance holder 
encumbered the village granted to him to 
such an extent that Tikait Churiman 
Singh resumed twelve annas of the village 
and undertook to pay off the creditors and 
left the four annas as well as the 
kasht lands and the income from the mica 
mines for the maintenance of Tekdhari 
and his family. This case certainly re¬ 
ceives strong support from the terms of a 
letter alleged to have been written by 
Churaman Singh to Tekdhari on the 26th 
September, 1865. The question again is, 
is it a genuine letter, and the Subordinate 
Judge has given an unhesitating reply in 
favour of the plaintiffs. Churaman Singh 
was succeeded in the gaddi by Tahal 
Narain Singh, and Tahal Narain dying 
without issue, iMaharaj Singh, the son of 
Tekdhari (of the junior branch) succeeded 
to the gnrfrft. On the 5th December, 1894, 
Maharaj Singh executed a khorposh grant 
in favour of his brother Sukhlal represent¬ 
ed in this action by defendant No. 29. 
The terms of this grant which is undoubt¬ 
edly authentic, are of considerable impor¬ 
tance in this case and ought to be set out 
in full. The grant is in these terms:— 

“ I, Tikait Maharaj Singh, Malik and 
zamindar, do declare as follows 

‘ Mouzah Madhuban together with tola 
Ekdarwa belonged to me and my brother, 
Kuar Sukhlal Singh, an ancestral khorposh 
property ; 12 annas share thereout had 
been sold to Tikait Churaman Singh, 
malik of Domchanch gaddi, and I and my 
brother remained in possession of 4 annas 
share only. Tikait Tahal Narain Singh, 
son of Tikait Churaman Singh died 
childless and 1 inherited the entire 
property left by Tikait Tahal Narain 
Sii^, deceased, according to family 
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custom, law of inheritance and the usage 
prevalent in the country. Accordingly 1 
became the Tiliait and malik, in place 
of Tikait Tahal Narain Singh, deceased, 
of the entire property left by him and 
had name recorded in the Land Regis¬ 
tration Department. (Now) I am the pro¬ 
prietor in possession of the entire property 
left by Tikait Tahal Narain Singh, In 
this way, I have acquired by inheritance 
from the deceased Tikait that 12 annas 
share which had been sold according to the 
custom prevailing in (my) family and 
amongst (my) caste people residing in 
this country. I have and wish to make a 
kliorposh grant in favour of my brother 
Kuar Sukhlal Singh. Therefore. I hereby 
make a khorposh grant of the entire 16 annas 
of village Madhuban and tola Ekdarwa, with 
the exception of brahmottor and shivottar 
lands, etc., lying therein to Kuar Sukhlal 
Singh, fixing the annual rental thereof at Rs. 
25 besides legal cesses which are legally 
levied at present or which may be levied 
hereafter from the year 1308 Fasli. (Now) 
Kuar Sukhlal Singh aforesaid and bis 
descendants generation after generation 
should remain in possession and appropriate 
the proceeds of the khorposh property on 
payment of the said kisl as bsng as any male 
descendant of his family exists. In case there 
be no male issue of the family of Kuar 
Sukhlal Singh aforesaid living the said 
khorposh property, details whereof are given 
below, shall devolve upon the male descen¬ 
dant of my family free from defect and 
encumbrance and this is the custom prevailing 
in the families of my caste people. The said 
sum of Rs. 25 to be paid as rent shall not 
be enhanced or reduced so long as any 
male descendant of the family of Kuar 
Sukhlal Singh will remain in possession. 
Therefore, 1 have of my own accord executed 
this paita by way of a sanad of khorposh 
grant so that it may be of use when re¬ 
quired.' ” 

The plaintiffs strongly rely upon this 
document and contend first that it completely 
destroys the validity of any argument 
that may be founded on the alleged letter 
of Churaman Singh to Tekdhari, dated 
the 26th September, 1865, and secondly 
that the transaction of the 5th December, 
1894, must be looked upon as fresh 
grant made by the holder of the gaddi to 
a junior member, and that the defend¬ 
ants, as claiming throi^h Sukhlal Singb, 


cannot go beyond the terms of the khorposh 
grant of the 5th December, 1894. 

Now, in regard to the sanad alleged to 
have been executed by Bichitra Singb on 
1st October, 1819, the learned Subordinate 
Judge rightly points out that the value of 
the document as evidence must depend upon 
the corroboration derivable from external 
circumstances, e. g.f from the documents 
having been produced on previous occasions 
upon which it would natu.ally have been 
produced, if in existence at the time or from 
acts having been done under it. In the 
first place, the only necessity for the sanad 
was to intimate “ to the tenants, mustajirs 
and iservants ” of the gaddi (for it is to 
them that the document is addressed, and 
not to Khemkaran, the grantee) that a 
khorposh grant had been made in respect of 
Mouzah Madhuban to his brother. It was 
contended on behalf of the defendants that 
it became necessary for Tekait to make an 
express grant of the mineral rights as the 
grant of 1794 was silent on this point. But 
there is no foundation whatever for this 
argument. The sanad of the 1st October, 
1819 is not a maintenance grant, it merely 
recites the terms of the maintenance grant, 
and is addressed, not to the grantee, but to 
the tenants, mustajire, servants and mosaJies 
of gaddi Domchanch.” 

The learned Subordinate Judge has taken 
the view that the sanad would have been 
produced before the Settlement Officer 
during the proceedings in connection with 
the cadastral suiwey of the Mouzah if it 
had been in existence at the date lof the 
cadastral survey. Now this is the only 
document which gave them underground 
rights, and as such it was a valuable docu¬ 
ment of title. There is no satisfactory ex¬ 
planation why it was not produced, and I 
am not prepared to differ from the Subordi¬ 
nate Judge as to this estimate of the 

sanad. 

But assuming that the sanad is a genuine 
document the defendants cannot found 
any right upon the sanad. It is true that 
the gi-ant was to Khemkaran and his heirs 
but as the law then prevailed, the grant 
could not operate beyond the life of the 
grantor. Until the decision of the Judi¬ 
cial Committee in Rani Sartaj Koeri v. 
Rani Deoraj Kmri (1) it was the settled 

(1) (1882) 10 AU. 272=15 1. A. 51- 

6 Sar. 139 (P. C.) 
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|law in India that the holder of an imparti¬ 
ble estate had only a limited estate and 
except for special justifiable causes had no 
oower of alienation beyond his life-time. 
|The subsequent holder of the estate mi«ht 
indeed have confirmed the grant and such 
confirmation operated as a confiscation 
'and re-grant, but the grantee could not 
claim to hold under the original grant upon 
ithe death of the grantor. It is true that 
this iaterpretcition of the Uuv was reversed 
by the Judicial Committee in Sartaj 

bToeW’s case ( 1 ), but the revereal of the pre¬ 
viously accepted interpretation of the law 
'did not displace its application to the 
tract contained in the transaction of i 
and 1819, the parties to which were bound 
by the law as then understood. See Abdul 
Azis Khan v. Appayasami Natcker (2). 

If I am right in this view, the rights of the 
defendants must depend on the grant of 
1894 and not on the grant of 1819, and 
it is entirely irrelevant to consider whether 
there was a grant of mineral rights to 

Khemkaran. 

The only other document on which the 
defendants rely is the alleged letter of 
Churaman Singh, dated the 26th Septem¬ 
ber, 1865. The letter suggests that yhura- 
man Singh was entering into possession of 
12 annas of the mainterance village in order 
to enable him to pay off the creditors of 
Tekhari Singh. The khorposh grant of the 
5th December, 1894, which is beyond ques¬ 
tion an authentic document, asserts that 
12 annas interest in the village was sold 
to Churaman Singh. There is no sugges¬ 
tion in the document of 1894 that Maha- 
rai Smgh and Sukhlal Singh had any pos- 

session of 

the other hand, it is definitely asserted that 

after the sale of the 12 annas interests 

they remained in possession only of the 
remaining four annas. In my opinion, it 
was open to the Subordinate Judge to take 
the view that the alleged letter of Chura¬ 
man Singh is not genuine document. 

But, in the view which I take of this 
case, it is unnecessary to consider whether 
that letter is genuine or not. In my opinion, 
the rights of the khorposhdar, whatever they 
are, must be based on the grant of the 5th 
December, 1894. The instrument contains 


words of grant and purports to make a 
grant of lO' annas of village Madhuban to 
Suklilal Singh. The words are precise 
and clear, and they must be so interpreted. 
The codStruction cannot be defeated merely 
because there may be ground for thinking 
that tlie grantee was already in possession of 
4 as. interest in the village under eailiei 
grants. It is.conceded that the instrument 
of the 5th December, 1894, does not confer 
any underground rights upon the grantee, 
agree with the Subordinate Judge that it has 
not been shown that there are any under¬ 
ground rights in the defendants. 


(2) (1903) 27 Mad. 13^ ^ ct’/o 

8 C. W. N- I86a6 Bora. L..R. 7=8 Sar. 568 (P. C.) 


The only oiher point is whether the 
plaintiffs have any such rights. It is con¬ 
tended on behalf of the defendants the 
plaintiff No. 1 is a tenure-holder, and 
not a zamindar and that a tenure-holder 
as such has no title to the minerals unless 
it is shown that there was an express grant 
of the minerals to him. Now the plaintift 
No. 1 has purchased the right, title and 
interest of the Telcait of Domchanch at an 
execution sale. The question is, what was 
the status of the Tekait of Domchanch. 
Now Ex. 3, the report of Capt. Wilkinson, 
dated the 3rd October, 1834, shows that 
Domchanch was permanently settled with 
the Tekait in 1197. As Mr. Siftons final 
report on the survey and settlement opera¬ 
tion in the District of Hazaribagh shows, 
the gaddi is entered in the Collectorate 
register of levenue-paying estates and it is 
entered in the record-of-rights as settled 
permanently with the holder. It is conceded 
that the Tekait held the estate directly 
under the Government. It may well 
be that the Government did not give any 

right to the minerals to the Tekait, 
but as was pointed out by Lord Macnagh- 
ten in Durga Prasad Singh v, Dtqja Nath 
Bose (3) “apparently the Government 
does not claim the minerals under perma¬ 
nently settled estates. However that may 
be, the Government has never claimed the 
minerals under the two Mouzahs or either 

of them, or put .forward any claim incon¬ 
sistent with the rights now asserted by the 
zamindar. The rights of the Government, 
whatever they are, wiU not be prejudiced 
or affected by the result of a suit to which 

it is not a party.” _ 

S: 

u"“Bom.i.R':«5=23M.L,y.*6(P.C,) 
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In my opinion there is no substance in the 
points argued on behalf of the defendants 
and 1 would dismiss this appeal with costs. 

Ross, y.: —I agree. 

Appeal dismissed. 
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Ross AND Sen, JJ. 

Harihlohan Prasad Chaudhury and others... 

Plaintiffs—Appellants. 

V. 

A/d. Bashidul Ha^ue and others .Defdts 

Respondents. 

Appeal from Appellate Decree No. 14S2 of 1921 
decided on 25th, July, 1924 against a decision of 
the Subordinate Judge 1st Court, Patna, dated 

24th June, 1921. 

(a) Bmgal Tenancy Act, S. 22—Purchase of part 
of raiyati holdings 

Where a part of another’s raiyati holding was 
acquired by purchase. 

Held, that the purchaser did not become a 
raiyat. [P.780, Col. 2.) 

(b) Bengal Tenancy Act, Sch. Ill, Art. 2—Does 
not apply unless (1) plaintiffs are raiyals ana (2) 
plaintiffs have been dispossessed by defendants. 

Where the plaintiffs were neither raiyats nor 
were they dispossessed by the defendants. 

Held Art. 2 of Sch. Ill did not apply- P. L. J. 
567 Dist. [P. 781 Col. 1.] 

(c) Civil P. C., S. 2 {\2}—Where plaintiff had not 
taken steps to get possession as soon as he had became 
entitled, he can claim mesne profits only from date of 
fling 5«if. 

Where although plaintiffs had acquired title to 
possession he did not take steps to get delivery 
of possession with respect to the property- 

Held up to the time when he filed the suit fw 
possession and mesne profits he was disentitled 
from claiming mesne profits. With respect to the 
period after filing the suit different considerations 
must apply. He came to the court claiming 
possession of the disputed property and showing 
title. This was disputed by the defendants. 
{Eventually he succeeded in proving that he had 
title to the property aud that he was entitled 
to possession, in that view he is entitled to 
mesne Iprofits from the date of the filing of the 
suit up to the date of the delivery of possession. 
[P. 781 Col. 1.] 

K, P. Jayaswal and Rat T. N. Sahay 
for the Appellants. 

Hasan Jan and Janak Kishore for the 
Respondents. 

Sen, y.‘. —This appeal arises out of a suit 
instituted by the plaintiffs, who are appellants 
before us, for declaration of title, possession 
and mesne profits in respect of 2 bighas 


6 kathas of land. The plaintiffs case ^as 
that they had purchased this land which was 
part of the raiyati holding of one Naobhar 
Shah in execution of the money decree 
obtained by them against the said Naobhar 
,Shah on the 22nd February, 1910. There¬ 
after they obtained delivery of possession of 
the land but were subsequently dispossessed 
by the defendants Nos. 1 to 6 in 1915. The 
defendants-respondents urged that they had 
obtained possession of the disputed land after 
having purchased it in execution of a rent 
decree against Naobhar Shah in 1915. 

The learned Munsiff came to the finding 
that the plaintiffs-appellants had acquired 
title to the disputed land by virtue of their 
purchase but that they never obtained deli¬ 
very of possession ; in fact that they never 
were in possession of this disputed land. 

Before the court of appeal these findings 
of fact were not challenged by either of 
them. The only question that was mooted 
there was one of limitation. The plaintiffs- 
appellants urged that the 12 years’ rule 
applied and inasmuch as they had instituted 
the Suit on the 28th February, 1909, they 
were well within the period. The defen¬ 
dants-respondents on the other hand urged 
that the special period of limitation prescrib¬ 
ed by Art. 3, Sch. HI of the Bengal Tenancy 
Act applied and in support of this contention, 
the respondents relied particularly upon the 
csise. oi Jaimanglabaii Uisrain \,JharuLal 
(1). In this court the same contention is 
ui^ed before us and we are asked to hold 
that it is the special period of limitation that 
applies to the facts of this case. 

Now it is quite clear that the facts 
found were that the plaintiffs bad ac¬ 
quired by purchase a part of the holding 
of Naobhar Shah which consisted of 2 
bighas 6 kathas only. Undei- the circum¬ 
stances the plaintiffs could not possibly 
have become raiyats even if the provisions 
of Section 22 of the Bengal Tenancy Act were 
invoked. Further there is a distinct 
finding, and that finding was not chal¬ 
lenged in the court of appeal that at no 
time were the plaintiffs dispossessed by 
the defendants. It seems to us that these 
two are the essential requisites for the ap¬ 
plication of Art. 3, Sch. HI of the Ben¬ 
gal Tenancy Act. The plaintiffs are| 


(1) (1917) 2 Pat. L. J. 667. 
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neittier raiyats nor were they disposseaseJ 
by the defendants. That being so, in our 
opinion. Art. 3 of Sch. Ill of the Ben- 

Igal Tenancy Act. does not apply. 

It is urged however that the case 
of Misrain \,ykiru La! (1) 

supports the contention of the appellants. 

In that case the point raised was whether 
the article applied only where the raiyat 
had been dispossessed by the landlord 
acting as such and the argument was on 
the basis that if the landlord did not say 
either expressly or impliedly to the raiyat 
“ I am your landlord, you are my tenant, 
you must vacate the land ” and then 
turned out the raiyat wrongfully, the 
article would not apply. Their Lordships 
held in that case that such a narrow in¬ 
terpretation could not possibly be put 
upon Art. 3. That is the only distin¬ 
guishing feature of the case of Jai- 

v. yharu Lai (1). 

In other respects that case followed 
the ordinary principle that for the 
application of Art. 3 of Sch. Ill of 
the Bengal Tenancy Act it must be 
shown that it was a raiyat who was dis¬ 
possessed hy the landlord. In view of the 
facts proved in this case we are decidedly 
of opinion that the plaintiffs were neither 
raiyats nor were they ever dispossessed ; 
therefore Art. 3 does not apply. 

It is contended by the appellant that he 
is eititled to mesne profits from 1913 to the 
date of delivery of possession. It is clear 
that although he had acquired title to posses¬ 
sion he did not take steps to get delivery'of 
possession with respect to the property, and 
therefore up to the 'time when he filed the 
Isuit out of which this appeal arises it seems 
that he is disentitled from claiming mesne 
profits. With respect to the period after 
iUng the suit, different considerations must 
apply He comes to the court claiming 
possession of the disputed property and show¬ 
ing title. This is disputed by the defendant. 
Eventually he succeeds in proving that he 
had title to the property and that he vras 
entitled to possession. In that view we 
think that he is entitled to imesne profits 
from the date of the filing of the suit up to 
the date of the delivery of possession. 

The appeal will therefore be allowed with 
costs throughout and the decree of the learn¬ 
ed Subordinate Jud^e set aside and the de¬ 
cree of the learned Munsiff restored, with this 
exception that there wUl be an enquiry held 


by the learned Munsiff with respect to what 
would be the mesne profits Prom the date of 
the filing of the suit up to the date of the 
delivery of possession. 

Ross, y .:—I agree. 

Appeal allowed. 


1924 PATNA 781. 

Jwala Prasau.A.C.J. and Kulwant Samay, J. 
Harakhpan Missir .Defdt.—Appellant. 


V. 

yagdee Missir .Plaintiff—Respondent. 

S. A. Nos. 1845 of 1921 decided on 
8th July, 1924, against a decision of the Subor¬ 
dinate Judge of Gaya dated 8th Scpieraber, 1921. 

(a) Civil P. C.. 0. 20 R. 12— for 
(isccrtaintnent of tncsiic proJits^Liimitutioii Act Art 
181— Limitation Act Art. 182, 

The right to apply for ascertainment of mesne 
proEts Will arise either when the delivery of 
possession is actually given or three years expire 
from the date of the preliminary decree. [P. 782 
Col. 2.J 

(b) Civil P. C., S. 2(12)—Interest. 

Mesne profits now include interest ; so the 
decree-holder is entitled to interest up to the date 
of realisation of the mesne profits. [P. 783 Col. 1.] 

(c) Civil P.C.,O.20R. \2—Difference between 
old and new codes respecting limitation^Limitation 
Act Art. 181— Limitation Act Art. 182. 

Under the old Code there was divergence of 
opinion betsveen the High Courts upon the point 
of limitation of applications for ascertainment 
of mesne profits and the present code has tried 
to solve it by making the ascertairaent of mesne 
profits a part of the suit and in continuation 
thereof. No longer is such a proceeding a 
separate proceeding and an application for 
ascertainment of mesne profits is no longer an 
application in execution. [P- 782 Col. 2.J 

A tut Krishna Ray for the Appellant. 

Sarju Prasad for the Respondent. 

ywala Prasad, A. C. J. Both these 
appeals arise out of the same decision of 
the court below, dated the 8th September 
1921. By this decision the court below 
has ascertained the mesne profits awarded 
to the plaintiff in a suit for possession. The 
original decree passed by the trial Court was 
dated the 29 th August, 1911. That decree 
was in favour of the plaintiffs Nos. 1 and 2. 
On appeal to the lower appellate court me 
decree was set aside so far as the Plaintiff 
No 1 was concerned and was upheld in 
favour of the plaintiff No. 2. That decree is 
dated the 6 th May, 1912. It was upheld by the 
H^h Court on the 7 th January 1916. The 
d^ree directed deUvery of possession to 
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the plaintiff No. 2 and mesne pcoflts 
under Or. 20, R.12 (1) of the Civil Procedure 
Code. An application for execution 
of the decree was made on the 23rd 
December, 1918, and the plaintiff opposite 
party sot delivery of possession on the 
14th Februar>s 1919. On the 19th July, 

1919, he applied to the court which passed 
the decree for ascertainment of mesne 
profits and to make the decree final under 
Or. 20, R. 12 of the Civil Procedure Code. 
This was done by the decision of the 
Munsiff passed on the 9th March, 192''. 

Against that decision both the plaintiff 
and the defendants filed separate appeals 
in the court below. These appeals were 
disposed of by the Subordinate Judge on 
the 8th September, 1921. 

The defendant alone has now appealed 
from the decision of the Subordinate 
Judge and as there were two appeals in the 
court below he has filed two second ap¬ 
peals in this court but the points raised 
are the same in both the appeals. 

The first question raised on behalf of 
the defendant-appillant is that the ap¬ 
plication for ascertainment of mesne pro¬ 
fits was barred by limitation. His con¬ 
tention is that such an application should 
have been made within three years from 
the date of the final judgment in original 
suit, namely, on the 7th January, 1916, 
passed by the High Court. The conten¬ 
tion is that an application for ascertain¬ 
ment of mesne profits is governed by Art. 
181 of the Limitation Act. In support of 
this contention reliance has been placed 
upon the case of Gangadhar v, Ba^akrishtM 
(1), a case of the Bombay High Court and 
the case of R. Ramatia Reddi v. i?. Babu 
Reddi (2). Both these cases relate to decrees 
passed before the present Code of Civil Pro¬ 
cedure and in both of them the direction in 
the decree was that the mesne profits should 
be ascertained in execution. Pull Bench of 
the Calcutta High Court however took a 
contrary view in the case of Puran Chand 
V. Roy Radha Kishen (3) holding that Arts. 
178 and 179 of the old Limitation 

Act (corresponding to Arts. 181 and 
182 of the present Limitation Act) do not 
apply to applications for ascertainment of 

(1) (1921) 45 Bom. 819=61 1. C. 448= 

23 B.L. R. 263. 

(2) (1912) 37 Mad. 186=13 M. L. T. 79 = 
18 I. C. 586=1913 M. W. N. 114=24 M. L. J.96. 

(3; (1892) 19 CaU 192 (P. B.). 


mesne profits. This case also was with 
respect to a decree prior to the passing of 
the present Code of Civil Procedure. 
There was therefore divergence of opinion 
between the High Courts upon this po.nt 
and the present Code of Civil Procedure 
has tried to solve it by making the ascer¬ 
tainment of mesne profits a part of the suit 
and in continuation thereof. No longer is 
such a proceeding a separate proceeding and 
an application for ascertainment of mesne 
profits is no longer an application in exe¬ 
cution. Under the present Code the case 
of Gangadhar Marwari v- Bachman Singh 
(4) is to the effect that the right to apply 
for ascertainment of mesne profits does 
not arise until the delivery of possession. 
This is an authority under the present 
Code and seems to apply to the present 
case. Mr, Ray disputes the correctness of 
that authority. Whereas I am not pre¬ 
pared to hold that in all cases the right to 
apply for ascertainment of mesne profits 
arises from the date of delivery of posses¬ 
sion, I think that the right to apply does 
not in any case arise from the date of the 
decree. Or. 20, R 12 requires that the 
decree shall direct an enquiry to be made 
for the ascertainment of rent or mesne 
profits from the institution of the suit 
until the delivery of possession to the 
decree-holder or the relinquishment of 
possession by the judgment-debtor or the 
expiration of three years from the date of 
the decree, whichever event first occurs. 
Therefore the decree lias to direct an en¬ 
quiry with respect to mesne profits for a 
period subsequent to the date of the decree, 
the limit being three years from the date 
thereof and until the period for which the 
mesne profits are to be awarded under the 
decree expires, the decree-holder will not 
be entitled to apply for ascertainment of 
the mesne profits. It is obvious that 
mesne profits for a period cannot be ascer¬ 
tained until it has already e.xpired. There¬ 
fore the right to apply will arise either when 
the delivery of possession is actually given or 
three years expire from the date of prelimi¬ 
nary decree. The decree in the present case 
has not been filed and therefore we do not 
know up to what future period the mesne 
profits has been directed to be given, but we 
know that the plainniff got delivery of posses¬ 
sion on the 14 th February, 1919. The three 
years from the date of 'the High Coutt decree 


(4) (1910) 11 C. L. J. 841=6 I. C. 125. 
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expired on the 7th January, 1919. The 
application for ascertaining mesne profits was 
made on the I9th July, 1919. Hence 
whether the right to apply accrued on the 
14th Febiniary, 1919, the date of the delivery 
of possession or on the 7th January 1919, 
the date on which three years from the 
decree expired, the application was not barred 
by limitation. Therefore this contention of 
the appellant must fail. 

The other points are so unsubstantial that 
they do not require any discussion. The 
first is that the decree-holder should get 
interest on mesne profits up to 1916 only. 
There is nothing on the record to show that 
there has been a miscalcuUtion or nvsascer- 
tainment of mesne profits. The second is 

that interest should have been allowed only 
up to the 7th January, 1916, and not up to 
the date of the judgment of the first court, 
that is up to the 29th March, 1921. Mesne 
Iproflts now include interest, so the decree- 
Iholder is entitled to interest up to the date 
|of realisation of the mesne profits. The 
court below is therefore right in allowing 
interest and in holding that the interest should 

have been calculated up to the dUe of the 

final decree of the court below. The result 
is that these appeals arc dismissed with 

costs. 

Kulwant Sahay^ y.:—I agree. 

Appeals diwiissed. 
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Jwala Prasad, J. 

Raghunath Ktter and others. 

v. 

Rajkishore Kuer and others, 

Cr. Ref, No. 39 of 1924 decided on 21st May. 
1924 made by the Sessions Judge of Shahabad 
dated the 30th April, 1924. 

Criminal P. C„ S- 145~Refasins to admit written 
statement pled by claimants in proceedings under 
S. 145 is revisahle as the effect of it will be that the 
Uagittrate's decision under S, 145 will not be binding 


on the parlies whose ivritlen statement Magistrate had 
refused to ailmit —Criminal P ■ C., S. -ISO. 

The very object of the proceeding under Section 
145 of the Code is to put an end to disputes as to 
possession of immovcablo properties so as to 
prevent a breach of the peace. This object cannot 
be g.aincd until all the contending parties arc on 
the record and an opportunity is given to them 
to put forw.ard their respective claims. The effect 
of an order rejecting the written statement of 
certain parties is that his decision under S. 145 
will not be binding upon them. [P. 7S3 Col. 2.] 

Jwala Prasad, J, This is a reference 
under Section 438 of the Criminal Proce¬ 
dure Code by the Sessions Judge of Shaha¬ 
bad, recommending that the order passed 
by the Sub-divisional Magistrate of Biixir 
dated the 19th February, 1924, rejecting the 
written statement filed by Raghunath Kuer 
and others in a proceeding under S. 145 of 
the Criminal Procedure Code be set aside, 

I have considered the circumstances of 
the case and the order of the Sub-divi¬ 
sional Magistrate as well as of the learned 
Sessions Judge. The order of the Sub- 
divisional Magistrate seems to overlook the 
very object of the proceeding under Sec¬ 
tion 145 of the Code, namely, to put an end 
to disputes as to possession of immoveable 
properties so as to prevent a breach of the 
peace. This object cannot be gained until 
all the contending parties are on the record 
and an opportunity is 'given to them to put 
forward their respective claims. The effect 
of the order of the Sub-divisionaJ Magis¬ 
trate is that his decision under S. 145 will 
not be binding upon the petitioners whose 
written statement he has refused to admit. 

I agree with the view of the matter taken 
by the learned Sessions Judge, and as re¬ 
commended by him I set aside the order of 
the Sub-divisional Magistrate of Buxar. dated 
the 19th February, 1924, and direct that he 
do allow the written statement to be filed by 
Raghunath Kuer and others. 

Order accordingly. 
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Kulwant Sahay, J. 

Sirkawal Singh and others .2nd Party. 

V. 

Bhiija Singh and others .Party. 

Cr. Ref. No. 52 of 1924 decided ©n 24th June, 
1924, reference by the Sessions Judge of Shahabad 
dated zlst February, 1924. 

CrimitMl P. C., S. 147—Final order must contain a 
finding that rights were exercised within specified 

periods. 

In the absence of a finding that the right has 
been exercised within the periods specified by 
Section 147 the final order under Section 147 
cannot be maintained. 2 Pat. L. T. 364 Foil- 

[P. 784 Col. 2.] 

Bindhyachal Prasad Var/na in support of 
the Reference. 

y, K. Banerji and Dhanindra Nath Varina 
against the Reference. 

Judgment This is a reference made 
by the Sessions Judge of Shahabad recom¬ 
mending that the order passed by the 
Sub-divisional Magistrate of Sasaram, under 
Section 147 Cr. P. C. may be set aside, 
jt appears that proceedings under Sec¬ 
tion 147 were initiated on a police report 
dated the 2nd November, 1923. Proceed¬ 
ings were drawn up on the 20th November, 
1923. The dispute was as regards the right 
of the first party • to take water from a re¬ 
servoir in plot No. 809 through a water 
passage No. 811 to two i4/iors Nos. 931 
and 948 in order to irrigate the lands 
lying to the south and east of the village 
Sheopur. The second party has taken set¬ 
tlement of a portion of plot No. 809 which 
is entered in the record-of-rights as Ghair 
Mazrua from the landlord and he has built 
a hut thereon. 

The case of the first party is that the 
second party has obstructed the passage of 
the water from the reservior 809 so that 
the water cannot be taken from that reser¬ 


voir through the passage, plot No. 811, to 
the two Ahars9Sl and 948. 

The second party’s case is that the water 
was never taken from plot No. 809 through 
the passage 811 as alleged by the first party, 

The learned Sub-divisional Magistrate 
has found that the water from the reser¬ 
voir 809 used to be taken to the Ahars 
Nos. 981 and 948 through plot No. 811; 
but there is no finding in the judgment 
of the learned Sub-divisional Magistrate 
that this right has been exercised by the 
first party within three months next before 
the initiation of the enquiry or if this 
right is exercisable only at particular sea¬ 
sons or on particular occasions, that the 
right has been exercised on the last of such 
season or on the last of such occasions. 
Under Section 147 no order can be passed 
unless the Magistrate comes to a finding 
that the right has been exercised within 
the period specified in the section. The 
learned Sessions Judge is of opinion that 
this defect in the judgment of the learned 
Sub-divisional Magistrate is fatal and the 
order should be set aside upon this ground. I 
agree with him that in the absence of a find¬ 
ing that the right has been exercised within 
the periods specified by Section 147 the final 
order under Seetion 147 cannot be main¬ 
tained. This was the view taken by this 
court in Mr, Grant v. Padarath Jha (1). 

The result is that the order of the learned 

Sub-divisional Magistrate is set aside. It 

will, of course, be open to him to initiate 

( 

fresh proceedings if there is still an appre¬ 
hension of a breach of the peace. 

Reference accepted. 


(1) (1921) 2 Pat. L. T. 364 = 61 I. C. 847= 
22 Cr. L. J. 463. 




1824 Patna bknath panday v. s. nath ohoudhory (Foster, J.) 


785 


1924 Patna 786. 

Foster, j. 

Eknath Panday—Petitioner 

V. 

Singeskwa Nath Choudhury— Opposite 
Party. 

Civ. Rev. No. 135 of 1923. decided on 
5t.h June, 1923. from an order of ^be officia¬ 
ting Sub-Judge. Bhagalpur, dated lyth 

December, 1922. 

■"( b ) Civ, Pro. Code~ O ' 2l77. HO^Directtvi- 
diiK6 is rot ntcessaty to prove substantial irjwy. 

U 10 not neoeaaaty to have direot eipreee evidence 
from any patty to show that the inadequacy of 
Uoe was the result of material 
DfooeedioR for setting aside a sale under O. n, 

I 90 C. P. Code. It is sufficient if the ooutt is 
satiseed that the one is the natural teauU of the 
other. [P. 78S, 0- *!•] 

(b) Civ. Pro. Code. 0. 21, r. 90 -Even usu/ruc- 
(uuri, ^rigagoe is net affeeUd by sale in txecution 

of money decree. 

Where the decree under execution is » 
decree then only the right, title and interest of the 

iudgmoQt-debtor will be sold and the interest of 

mottgagees inclaaing u.ultuotuMy 

Will Bubeiet unafleoted by the eale. [P. 78&, 0. l J 

( 0 ) Civ. Pro. Code, 0. 21, r. 90 -Substantial 

^Unleas an applicant showe that he has euetained 
.Ubstnua. injury, .he eour. cenno. grant an order 
setting aside the sale. [P* 786, 0. 1»J 

Sambhu Saran—tor the Petitioner. 

N. G. Sinha and B. B. Ghosh for the 

Opposite Party. 

Poster, J.:—This application in revision 
arises out of proceaffings under Order 21. 
rule 90 of the Civil Procedure Code. The 
sale with which we are concerned was m 
execution of a deorca for arrears of rant of a 
holding of about 7 acres and the applicant 
under rule 90 is usufructuary mottgagea 
in respect of about 5 acres out of 're 

aiea The dcoisioo iu the Munsif s Court 
was that the decree was a rant daotea and 
that the simuttaoeous issue of attachment 
and sale proclamation was the proper pro¬ 
cedure, that there was no suppression of 
notices ; and that there was no oollusioo, as 

alleged, between the decree holder and the 
auoLn-purohaser. He also held that there 
was no inadequacy of price. The Subordi¬ 
nate Judge in appeal found that the deorea 
was a money-decree and the P'Of 
therefore, improper. He found that the 

summons were not properly fsrved but he 
recorded no finding as to the alleged fraudu- 

1694 P/99 * 


lent colluetOD. He also found that there 
was a gross understatenaent of the value in 
the sale proclamation and be directed that 
Bale should beset aside. The matter uame 
in revision before a single sitting Judge of 
this Court and a remand was ordered for a 
finding whether the material irregularities 
in the matter ot service of the attachment 
process and the sale proclamation together 
necessarily oaueod any inadequacy in price. 
The Subordinate Judge has recorded his 
finding that the property was sold for an 
inadequate price and that the inadequacy 
of price resulted from the suppression of 
processes and the misleading statements of 
the value in the sale proclamation. The 
auction-purchaser has. therefore, again 
come to this Court to press his application 
in revision. His first point is, that the 
usufructuary mortgagee cannot show that 
he has an interest affected by the sale. 
He did not raise this point when he first 
came before MuUick, J.. and I do not see 
how he can raise it now at this late stage. I 
assume that the applicant has an interest 
that is affected by the sale. He is one of 
several mortgagees in possession ot the 
holding and the surplus sale proceeds will 
not perhaps suffice to redeem all the mort- , 
gages. It is alleged that the learned 
Subordinate Judge has proceeded in a wrong 
method when be has not taken any direct 
evidence conneotung the material irregulari¬ 
ties as a cause with the inadequacy of price 
as an effect. For this purpose the learned 
Vakil relies upon the terms of the judgment 
in Tasadduk Basul Khan v. Ahmed 
Husain (1). No doubt in that decision the 
words used were " direct evidence.” But 
that expression having been found capable 
of misinterpretation, the Select Committee 
adopted the present terminology of rule 90 
in order to make it quite clear what attitude 
the Court was to adopt in this.reapeot. So 
the words 

“ unifies upon tbe faote proved tbe ooert ib 
satisfied ” 

were introduced as an amendment of 
the old section 311 of the Code. It is not 

necessary, in my opinion, to have direct 

express evidence from any party to Qbow 
that the inadequacy of price was the 
result of material irregularity. ^ It is 
sufficient if the Court is Batisned that 
the one is the natural result of the 

other. 


(l| (1893) 91 Cal. 66*= 90 1.4. 176 (P.Oi). 
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The oast point urged ia that if, a3 bas 
been found, tlio daerao 13 a money-deoree, 
then only t!ie right, title and interest of 
the iudgmenc-dabtor will have been sold 
and the interest of the applicant, the 
usufructuary mortgagee, will subsist 
unaffected by the sale, and. therefore, this 
applicant can never assert, as he must 
assert, if he is to succeed under rule 90. 
tha^ he has substantial injury by reason of 
irregularities in the sale. Now, the learn¬ 
ed Subordinate Judge has found that the 
decree is a money-deoree. He has given 
substantial reasons, namely, the probable 
existence of two holdings and the proved 
fact that only one out of many co-sharers 
=u 0 d. and in suing appeared only for 
himself and not in any representative 
capacity. That finding that the decree is 
a money-deoree has not been questioned 
or set aside. It is, therefore, open to the 
auction-purchaser to adopt this argument. 

I Now, it is certainly a sound contention 
that, unless the applicant shows that be 
. has sustained substantial injury, the Court 
1 cannot grant an order setting aside the 
1 sale. Id this matter, therefore, the appli¬ 
cant has shown good reasons why the 
order of the learned Subordinate Judge 
should be vacated. 

There was a fourth argument put forward 
by the learned V-.kil for the applicant 
which I need not di.->ou88 at length. He 
urged that the usufructuary mortgagee 
applying under rule 90 should have been 
allowed to succeed only to the extent of 
his interest. For that purpose he quoted 
the case, Rajani Nath Rakshit v. Kusum 
Kamini Majumdar (2), but in this report¬ 
ed case it appears to me that there ware 
four separable sales with four sale prices 
though DO doubt they took place in one 
auction. Here the sale can hardly be 
treated as divisible. 

As I hold that the Court had no justifica¬ 
tion in law in passing the order under 
rule 90, there being no proof of substantial 
injury to the applicant, I must set aside the 
order of the Subordinate Judge. Hearing 
fee three gold mohurs. 

Order set aside. 


Sondi Singh and others —Petitioners 

V. 

Sri Govind Singh and another —Oppo¬ 
site Party. 

Or. Rev. No. 451 of 1923, decided on 
27bh Augusfc,1923, against the Order of Sub- 
Magistrate of Barb, dated 2l3b June, 1923. 

^a) Crim. Pro. Code. S. 350 —Appl et only in 
part to proceeaings under S. 1^5. 

8. 350 applies only in part to pcoceodiogs under 
8 145 ; oonsequeutly an order on evidence partly 
recorded by tbe Magtsfrate’s predeceaeor and 
p?r6ly by himself is valid nctwithetauding de¬ 
mand for a ue novo tiial by one of tbe patties. 
[P. 766. C- ‘2.] 

(b) Crim. Pro. Code. 8 . 360—Not reading over— 
Effect of. 

Omisaion to read over the evidence to tbe 
witneea does not vitiate the order mdor 3. 145. 
[P. 787, C. 1] 

P. E. Lai and G. 0. Pal —for Peti¬ 
tioners. 

S. P. Varma and N. N. Sinha —for 
Opposite Party. 

Foster, J. :—The parties to this dispute 
each claimed tbe land which is liu subject- 
matter of the proceedings under section 145 
of the Criminal Procedure Code as tenants 
of certain of tbe co-sharers of tbe village. 
Tbe Sub-Divisional Magistrate has awarded 
possession to tbe Ist party. 

I am moved on behalf of tbe 2nd party 
to set aside the order of the Sub Divisional 
Magistrate on three grounds : 

The first ground is that, as appears in 
the judgment itself, the Sub-Divisional 
Magistrate who decided tbe case bad 
heard only some of the witnesses for the 
2nd party and none of tbe witnesses for 
the Ist party, their evidence having been 
recorded by bis predecessor. Tbe Sub- 
Divisional Magistrate took up tbe case 
in this condition on tbe 5th June. 1923, 
whereupon the 2nd party applied that tbe 
case should be heard de novo, tbe applica¬ 
tion purporting to be one made under 
tbe first proviso to section 350 of tbe 
Criminal Procedure Code. It has been 
urged at great length here that section 
350 of tbe Code empowers parties to pro¬ 
ceedings under section 145 of tbe Code 
to claim a de ?iouo hearing when tbe second 
Magistrate commences his proceedings. 

Now, there is no doubt in my mind after ■ 
perusing tbe authorities cited on behalf of I 
tbe petitioners that section 350 does apply 


(9) flOli) 18 C.W.N, 947«24 I.C. 64. 
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I in part to proosedinga under aoobion 145 
1 of the Code. Ig applies in so far as it pro¬ 
vides that 

“whoaover aa? alter btiviQg hdard 

and teooeled tha wqoIq or any oacg of &Qe cvidenoB 
in an inqnirv. oea-ieo to eratoiae jatisdiotion thero- 
IQ, and li duooeeded by anothec Magiatcato who 
has and who bxacoiaes snob jarisdiotjon, tha Mag>0- 
trate so suooeeding may aot on the evidence so 
teootded by bis ptedaoessor. or partly tecocded by 
his predeeeasoc and partly recorded by bimseU , or 
he may re-summon the witnesses and te*ocm- 

menoe the inquiry,” 

It will be noticed that in making this 
quotaMon from section 350.1 have omitted 
the words “or a trial” that follow the 
word “ inquiry “ and my reasons are such 
as I think bear directly upon the question 
now propounded. An inquiry is defined 
in section 4 of the Criminal Procedure 
Code as inoladiog every enquiry other 
than-a trial. This definition at once estab* 

< lisbes an antithesis between enquiry 
and “trial.” Now the proviso which 
Mr. Lai would ask me to apply to this case 
speaks of a “trial” and also of an accused . 
Hais there is neither trial nor accused, it 
is an inquiry in the technical sense of^ the 
Code and we see that the word inquiry 
is to be found in the prescribed form ot 
the Magistrate’s order given in Schedule V 

of the Code. . 

Looking again at the section we see that 

in the first part which Mr. Lai would pall 

the operative part the words are an 

inauirv or a trial.” whereas in the test 

proviso the word used is “trial”. Obviously. 

it is not apposite to the present case to 

quote the rule that the operative portion of 

a section should govern its eubsicuary part 

The applicable rule of oonstruotion here is 

expressio unius est exclusio } 

hold, therefore, that the Sub Divisional 

Magistrate was within his " 

deciding the case upon the ^ 

recorded by his predecessor and partly by 
himself even though the 2Qd party demand¬ 
ed-a de «ouo hearing. 

I The next point taken is, that the evidence 
was not read over in aooordanoe with sec- 
I tion 360 of the Code. This ground I may 
mention and the first ground which I have 
already discussed are not to he found in 
the grounds of revision. In any ease, even 
if this second point were shown to be 
oorreot, I should not bold it to be such an 
irregularity as to support the proposition 
that the Magistrate had deoided t^e ease 
on on eyidenoe at all. In arguing these 


two points a refarouoe has been made to 
Guru Churn Sen v. Kali Nath Dass 
Biswas (1). Dj is indicative of ihe weak¬ 
ness of the petitioners’ case that bo has 
ban resort to a ruling which was passed 
when the Criminal Procedure Code (Act X 
of 188'2) was in force. The explanation to 
section 530 of that Act. which is quoted 
in the ruling has no existerce m the 
modern section 145 and in fact section 148 
of the present Code is in direot contradio- 
tioo. 80 the ruling is whoUy inapposite 
and obsolete. 

The third point taken need only be men- 
tionel briefly. It is urged that the evidence 
has not been considered and onL quoted. 

I have read the judgment and I consider it 
a carefully detailed discussion of the value 
of the evidence on b^tb sides. 

The application is dismissed. 

Application dismissed. 

11 Ml810) 23 W.R. 62 Or. 
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KolwaM' Sahay, j. 

Ganga Bishun Singh—2nd pirty-Pati- 
tiooer 

V. 

Bajo Chaudhuri—lsb party-Opposita 
Party. 

Cr Rev. No. 556 of 1923. decided on 

9bb November, 1923. against an Order of 

Sub-Diviaiona! Officer of Muzatferpore. 

Trim Pre. Code. S. 24 o--Concrarp lo Police 
report Magistrate may find likelihood o! bnach of 

peace. . . 

It is for the Magistrate to oome to a deoisioa as 

to whethec there in or is not a likelihood of a breach 
of the oeace. The Migistrate, in order to assume 
jerUdicUoa unde. B. 145 ha8 lo sulis.y h.msell 
about the likelihood of the breach of a peace. He 

is^toexotoise his own judgment upon f 

niaoed before him, and to arrive at a conolusion 
fa to whether upon the materials placed before him. 
there is a likelihood of a breaob of tbe peace. He 
would not be justified in acting merely upoo the 

satisfied v ioUoe might have report- 

tbepeaoe. no likelihood of 

ed that in . Macistrate on oonbidering 

, breach o the ^® To a diSerent eon- 
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thouchfe U cecesaary to do so. 33 Cal, 33, 
App-. : 1 PLT. 387, Diit. [P.788, 0. 1 and 
P. 789, C9. 1 and 2,] 

YeTJTicL —for the Pstitioner. 

P. C. Rat—tor the Opposite Party. 

' Judgment:—This is an application in 
revision by tbe second party in a proceed- 
icg under section 145 of the Cr. P. 0. 
Tbe dispute relates to a plot of land 
bearing survey Plot No 112 in village 
Bishunpore Haribar, thana Baruraj. 
The first party appears to have purchased 
a portion of this plot, and tbe second 
party has taken a mongage of the remain¬ 
ing portion of the said plot, and the 
dispute is as regards the portion which the 
second party says is included within his 
mortgage while the first party claims it to 
be included within his deed of sale. The 
learned Deputy Magistrate has found that 
the first party is in possession of the dis¬ 
puted land and he has made an order. 

under section 145, in his favour. 

Upon the finding which is based on a 

consideration of the evidence in 
there is no ground for interference with the 
order of the learned Deputy Magistrate. 
The point, however, taken by the learned 
Counsel for the petitioner is that in tbe 
proceeding drawn up under section 145 by 
tbe learned Magistrate it is recited that he 
was satisfied about the likelihood of a 
breach of the peace from tbe report of the 
police, dated the 13tb February. 1923. and 

the petition filed by Ganga • 

second party, on 27th March, 1923. and as 
neither of these two documents shows that 
there was a likelihood of the breach of the 
peace, the learned Magistrate had D 0 ]uri 8 - 
diotion to initiate tbe proceeding under 
section 145 of the Criminal Procedure G®®®' 
What happened was this. On the 20th of 

January, 1923, the first party filed an ap¬ 
plication before the learned Deputy Magis¬ 
trate wherein ha set out tbe fact of bis 
purobaEe of a portion of Plot No. 112 under 
a deed of sale, dated tbe 11th January, 
1922, and he alleged that he bad grown 
crops on the ten kathas of land in dispute 
which has been forcibly cut and taken 
away by the second party upon which a 
complaint had been lodged before the 
police but the police had taken no action 
thereupon and that when the petitioner 
wanted to cultivate the said land again tbe 
Opposite Party had raised objection and 
there was a likelihood of the breach of the 
peace and he prayed for proceedings under 


seotion 144 of the Criminal Prooedure Code. 
The learned Magistrate thereupon mad© 
an order upon the police to enquire and 
report under seotion 144. The police sub¬ 
mitted a report on the I3bh February, 1923> 
in which it was stated that the second 
party had been in possession of tbe land 
in dispute and that the first party was 
trying to take possession thereof, that the 
dispute was purely of civil nature and that 
there appeared bo be no likelihood of a 
breach of the peace. The learned Magis¬ 
trate received this report on the 22nd of 
February, 1923. and on that day he ordered 
the production of documentary evidence. 
Documents were produced before him on 
the 9th of March and on the 10th of March 
be considered the evidence and came to 
the conclusion that the second party had 
prima facie no right bo the land in disput© 
and ordered issue of notice under section 
144, Or. P.C., forbidding him from in¬ 
terfering with the cultivation of the land 
by tbe first party and requiring the second 
party to show cause by the26bh of March, 
1923. On tbe 27th of March, 1923, the 
second party who is the petitioner in this 
Court tiled a petition before him in which 
he alleged that tbe land in dispute was in 
bis possession and that be was in peaceful 
cultivation of the said land and that bh© 
first party wanted to take illegal posses¬ 
sion thereof. He, however, stated in 
para. 2 of the petition that there was ab¬ 
solutely no apprehension of any breach of 
tbe peace with respect to Plot No. 112. 
The learned Deputy Magistrate heard the 
parties and be was of opinion that as the' 
title deeds were not clear the question of 
possession ought to be determined. He 
therefore cancelled the proceedings under 
seotion 144, and ordered that proceedings 
under section 145 to he drawn up in which 
it was stated that the Magistrate was 
satisfied of the likelihood of a breach of the 
peace from tbe report of the police, dated 
13th February, 1923, and the petition filed 
by the second party on the 27bh of March, 
1923, mentioned above. No doubt the 
two documents mentioned in the proceed¬ 
ings as drawn up by tbe learned Deputy 
Magistrate stated that there was no like¬ 
lihood of a breach of the peace, hut it was j 
for the Magistrate to"come to a decision { 
as tolwhether there was or was not a 1^®' | 
lihood of a breach of the peace. The | 
Magistrate, in order to assume jurisdiction 
under seotion 145, had to satisfy himse 
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about tbe likelihood of the breaoh of a 
peace. He wae to exercise his own judg- 
meat upon tbe materials placed before 
him, and to arrive at a oonolusion as to 
whether 11^*00 the materials placed before 
him there was a likelihood of a breaoh of 
tbe peace* He would not be justified in 
acting merely upon the expression of au 
opinion by the police, and if by exercising 
his own independent judgment he came to 
the conclusion that there was a likelihood 
of the breach of the peace from the facts 
stated above it is clear that there was 
sufficient material before the learned 
Deputy Magistrate whan he passed bis 
order in the order-sheet on the 27th of 
March, 1923, directing that proceedings 
under section 145 be drawn up. If in the 

i proceeding so drawn up in the office a 
reference is made to the police report and 
to the petition of the second party, dated 
the 27th March, 1923, which documents 
stated that there was no likelihood of a 
breach of the peace that will not by itself 
take away the jurisdiction of the Magistrate 
to initiate proceedings under section 145, 
it he was satisfied that there was a likeli¬ 
hood of a breach of the peace [sea the 
observations of Rampini and Mookerjee, JJ., 
in the case of Kuladd Kinkar Roy v. Ranesh 
Mir (1)]. Reference has been made by the 
Counsel for the petitioner to the case of 
Ramsatup Ghowdhury v. Darsan Kuer (2) 
whore Mr. Justice Sultan Ahmed sat aside a 
proceeding under section 145, Or. P. C., on 
the ground that it was founded upon a 
police report in which there was nothing to 
suggest that there was an apcrehension of 
a breaoh of the peace. Tbe learned Judge 
there observed that the Magistrate having 
drawn up the proceeding upon tbe report 
of the Inspector of police ho would decline 
to refer to earlier reports of certain other 
police offieers to show that there was like¬ 
lihood of a breach of the peace. However, 
as was observed by Mr. Justice Mitter in 
the case of Maharaj Bahadur Singh v, 
Raja Ranjit Singh (3) each case must be 
judged on its own merits. Here although 
the proceeding drawn up was based on 
the police report there were other materials 
before the Magistrate upon which he was 
satisfied about the likelihood of the breaoh 

( 1 ) (1905) 33 Cal. 33-10 O.W.N. 267 = 51 G.L J. 

271 = 2 Of. L.J. 670 (P.B.). 

(2) (1920) IP.L.T. 387 = 68 1.0. 262 = 21 Or. L.J. 
748. 

43) (1908) II O.W.N. 836 = 6 Or. L J. 36. 


of the peace and in fact the report itself 
does contain sufficient materials to enable 
the Magistrate to form his own opinion 
about the oxistanca of a likelihood of a 
breach of tbe peace. Therefore although 
the police might have reported that in their 
opinion there was no likelihood of a breach 
of the peace che Magistrate on considering 
tbe report was entitled to coma to a 
different conclusion of his own to initiate 
proceedings if he thought it necessary to 
do so. The ground taken by the learned 
Counsel for the petitioner fails. This 
application must therefore be dismissed. 

Application dismissed. 


' 1924 Patna 789. 

Kdlwant Saiiay, j. 

Nand Kishora Lai-Complainant-Petr. 

V. 

King-Emperor —Opposite Party. 

Grim. Rev. No. 666 of 1923. decided on 
L7th January. 1924, against an Order passed 
ay Deputy Magistrate of Palamau, dated 

14th September, 1923. 

Cfim. Pro. Co*. S- m-Covtphinanl was 
called upon bu Magistrate to show cauie why he 
should not be prosecuted for complaint reported 
to be false by police —Order by Magxstrate for pro¬ 
secution is not legal. 

Ad otdec uadoc 8 47fi. Grim. Pro. Code, is bad 
in law where there is no judicial proceed.og pend¬ 
ing before the Magistrate 
B. 476. An order under 8. 476, Grim 
to proaeou^.e the oompiamaut under in. 
can only be passed when such au ofienoe h com 
mitted io or in relation to aoy proceeding in any 

Court. [P. 790, 0. *3.] 

Q Q the Petitioner. 

S.N. Sahay, Olficiating Assistant Gontm- 
ment Advocate —for tbe Crown. 

Judgment:—This is an application in 
revision against tbe order of tbe Deputy 
Magistrate of P.damau purporting to be 
under aaotion 476 of the Criminal Proce¬ 
dure Code. The facta are shortly tbeae. 

The petitioDor lodged a complaint 
before the police at Garhwa against one 
Tbakur Singh and others 
they had robbed him of a sum of 

on tbe 2l8t May. 1923. The P?"”® 

veetigated into the ease unoer section 3t)0, 
I.P.C , and reported it to he false. The 
report was under section 173 of the un 
rhinal Procedure Code. This report was 
made by the Sub-Inspeotor through the 

InspeotLof polieeand J"?ua 

in the report that the ease was false and 
he recommended that the complainant 
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should be asked to show cause against p»o- 
secution under section 211, I.P.C. The 
learned Magistrate thereupon made the 
following order on tbe 6th June, 1923 . 

" Sub-Inspector’s report seen. Call^ on 
the complainant to show cause against 
prosecution under section 211, I P.C., on 

the 27bb June, 1923." 

The petitioner showed cause and the 

order of the 5th July. 1923, runs thus 

Petition filed showing cause. It is 
simply a repudiation of the police report. 
Complainant still adheres to his contention 
that the case is true. He will prove his 
allegations on 20th July. 1923. and take all 
necessary steps to produce any evidence 

he wishes to on that date. 

It appears that the complainant, nainely, 
the petitioner in this Court, examined 
certain witnesses and arguments were 
beard on the 7th August. 1923. on which 
date tbe learned Deputy Magistrate held 
that his story was false and that he had 
failed to prove bis case. He therefore 
expressed bis opinion that as a matter of 
princiole the police should take necessary 
steps to prosecute the complainant under 
Bootion 211, I. P. C Tbo order-sheet of 

the nth Scutember runs thus 

"Sub-Inspector submits a list of 
10 P. W. 9 . Separate proceedings under 
section 476, Or. P. 0.. drawn up and placed 
in a separate file. ’’ 

The procoeding, howesrer, wbicb is re- 
ferred to in the order of the 11th Septem¬ 
ber appears to have been drawn up on t e 
14th September, 1923, and runs thus . 

"Whereas on 22nd May. 1923, the above- 
mentioned Nand Kishore Lai of Sarhasta 
P. S. Untari made a charge of theft under 
section 380. I. P. C., against Thakur Singh 
and others before the Sub-Inspector of 
Garbwa which on investigation was found 
to be false, and whereas tbe said Nand 
Kishore Lai was given a further opportunity 
in an enquiry before this Court of proving 
his case and failed to do so by the evidence 
he adduced, and the offence fseotion 211, 
T. P. C.) in respect of which it is now pro¬ 
posed to prosecute the complainant (Nand 
Kisbci'O Lai) being one mentioned under 
section 195, cl. (6). Cr. P. C. I do now 
therefore by this proceeding under section 
476. Or. P C., order the prosecution under 
section 211, I. P. C., of the said Nand 
Kishore Lai and send the case for disposal 
with the list of P. Wa. filed by the police, 
to Maulvi Amir, Magiscrate, first class. 


Upon this proceeding the matter went 
to Mr. Amir, the Deputy Magistrate and 
he has taken cognizance of the case and 
has issued summons against the petitioner. 

Now. the point taken by the learned 
vakil for tbe petitioner is that the order 
under section 476, Cr. P. G., is bad in law 
inasmuch as there was no judicial proceed¬ 
ing pending before the Magistrate as 
contemplated by section 476 and he relies 
upon the case of Taydb Ullah v. King- 
Emperor (1). The facts of that case are 
very similar to the facts of the present case 
and it is clear that, having regard to the 
proceeding before the learned Deputy 
Magistrate, there was no judicial proceed¬ 
ing as contemplated by section 476 and 
the order passed under section 476 is bad 
in law. An order under seotion 476 to 
prosecute the petitioner under seotion 211, 
I.P.C , could only be passed when such an 
offence was committed in or in relation to | 
any proceeding in any Court. Here there I 
was no proceeding in Court. It has been 
argued by tbe learned Assistant Govern¬ 
ment Advocate that as soon as the report 
of the police was received by the 
Magistrate a judicial proceeding was 
started before him and he took cognizance 
of the case under section 190, clause (6i of 

tbe Cr.P. C. This argument does not ap¬ 
pear to me to be a sound argument, The 
Magistrate did not take cognizance of 
the offence complained of by the peti¬ 
tioner. He upon receipt of the report of 
the police called upon tbe petitioner to 
show cause against his prosecution under 
section 211. I. P. C. It has been arguea 
by the learned Assistant Government 
Advocate that the position was the same 
as if the learned Deputy Magistrate had 
taken cognizance of the case under sec¬ 
tion 190 and had found the complaint to 
be false. To my mind this argument is not 
sound. In a similar case this Court held 
that an enquiry by a Magistrate before 
whom the complainant had been asked to 
prove his case in reference to an informa¬ 
tion lodged before the police is not a judi¬ 
cial proceeding under section 476. Cr. P.C. 
—vide Triloki Mahto v. The King-Em¬ 
peror l2). . 

Tbe result is that the order of tbe 
learned Deputy Magistrate under sec¬ 
tion 476. Cr P. C.. is bad in law andjn^ti 


(1) (1916) 43 Cal. 1162*24 C.L.J. 

N. 1265 = 36 I.C. 845 = 18 Or. 

(2) (1921) 2 P.L T. 220. 


134=5^0 C.W. 

L.J 13. 
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ba aeti a-^ida and as a result bboraof the nro- 
oaediug initiated by the learned Deputy 
Mipistribe in aooordanoo with tbe order 
UQ.ier section 476, Gr. P. 0., must also be 
quashed. 

Order set aside. 


1924 Patna 791 (1). 

Dawson Miller, c..t. and Mdllick. j. 

Mt. Buckan Dai—Petitioner 

V, 

Jugal Sishore—Opposite Party. 

Pauper Case No. 2 of 1924. decided on 
llth April, 1924. 

Civ. Pro. Code. 0. U. r. l^Point as to judg¬ 
ment con'rary to I'tv), or oiherjv.se erroneous or 
unjust is decided finally before noMca is issued. 

An application lot leave to appeal in forvta piu- 
peris can b? teieoted belore admi8?ion it the Ooutt 
is not aati^eed that the judRsient is oootraty to 
law or otherwiae ertoneoos oc unjust, bat when 
the Court has ordered that the application will 
be beard and notioes be served upon tbe opposite 
narty and Government Advocate the question ae 
to whether proviso under O. 44, r. 1 baa been com¬ 
plied with or not oaonoc be ooosidetsd euoae- 

quently, C^* 791* ^0 

Manohar Lai —for the Petitioner. 

Janak Kisftore—for the Opposite Party. 


Dawson Miller, C J. This applica¬ 
tion wbiob IS an application on behaU of 
tbe defendant Muaammat Baoban Dai to 
appeal in/orma paupens came before the 
Court on the I3bb Aueust last year when 
the quas-don arising un.ier the proviso to 
Order 44. rule 1 was appareubly discussed 
and considered. The learned Judges who 
beard tbe application instead of rejeotiug 
I it as thev were entitled to do under Order 
44 rule 1, if they had no iea>^oQ to think 
that the decree was contrary to law or 
otherwise erroneous or unjust, admitted the 
application, that is to say they said that 
the application will be heard and they 
ordered notioes to he served upon the 
opposite party and the Government Advo- 
. cate. The object of that was undoubtedly 
that an enquiry should be made into the 
pauperism of the applicant, the Court being 
satisfied that there was a nvoper case to 
present in appeal. Wa are therefore not 
coDcerned with the question now whether 
i the proviso to Order 44. rule 1 has been 
complied with; but the only question is 
I whether the applicant is a pauper or nob. 
According to the petition which is veri¬ 


fied by an affidavit the applicant’s means 
consist of some small articles of furniture 
and so on the total value of which is 
Rs. 35-4. In reply to that the opposite 
party has filed a countor-affi Javib saying 
that this lady about two years ago sold 
certain property which was the subject- 
matter of the pio^out suit for Rs. 5,000 and 
they ask us to assume therefore that it is 
impossible to suppese that she is a pauper 
at the present day. In reply to that au 
affidavit is made on behalf of the applicant 
admitting that it is quite true that al.e sold 
nob only this mokarrari property which is 
in dispute but further that she sold some 
other property (or Rs. 3.000 and this 
Rs. 3.000 she says she used to pay oti the 
decretal money and debts of her husband 
now deceased and for other necessary ex¬ 
penses and that the Rs. 5 000 acquired by 
tbe sale of mokarrari property m dispute 
she used (or effecting repairs to the temple 
and that after paying off the debts and 

repairs she has no money left- 

In these oiroamstauoes it seems to dqo 
that a case is made out. We are p.^ked, 
however, to order an enquiry bo bo made 
into this lady’s circumabanof^s and to refer 
the matter for that purpose to the 
below. Even now the learned Vakil for 
tbe opposite party is unable to say what 
sort of evidence he crd adduce, oral or 
otherwise, to show that this lady has any 
means. I thiuk fchnb it would be quite 
useless to order an enquiry. We have 
smfioienb evidence on the record to enable 
us to come to a conclusion. In my opinion 
tbe application should be acceded bo. 

There will he an order granting the appU- 
oant leave to appeal in formapaupens 

The costa of this application will abide 

the result of the appeal. 

Mullick. J.I agree- 

Leave granted. 


* 1924 Patna 791 (2). 

Kulwant Sahay, .1- 
Bhokhan Singh and two others—Tetra. 

V. 

The King- Emperor—Oppoaito Party. 

Cr Eav, No. 660 o( 1923 droided on 
7th Daoembot, 1923, from a deoieion of the 
Sessions .Judge of Bbagalpur, dated the 

16bh October, 1923. 
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Crim. Pro. Cods, 8 3i2-Eoen after examina-\ 
tion of accused before charge general asking after^ 
cross-examination of prosecution witnssses after 
charge insufficient. 

Where 6bere was an exatnlnatioo of the aoouaed i 
before the ohatges were tramsd. Held, alter the 
witcesses for the proseoation have all beeD ex* 
atamed and otoss-examiDed and before the aoeused 
is oailed on for his defecoe, it is oompuleory for 
the Court to qaestioa the aoouaed in auoh a way as 
to enable him to explain any oiroum^tances wbioa 
appear in the evidenoe against him. The mete 
asking the aooused as to whether they had any* 
thing farther to eay is not a eaflSoient oomplianoe 
with the seoond part of the provision of 8. 342. 
The qae 3 tion must be framed in each a way as to 
eneble the aooused to know what he is to explain, 
as to what ate the oironmatanoes which ace against 
him and for whioh an explanation is needed. 
(5 P.L.J. 430 at page 442 I 6 P.L.J. 147 at page 
160, Foil) [P. 792, 0. 2.3 

Manuk —for the Petitioner. 

No one for the Opposite Party. 

Kulwant Sahay. J. Taepafcitionars 
have been oonvioted under aeotion 147 
and some under section 324, I.P.C-, and 
sentanoed bo six months’ rigorous icnpri* 
sonmanb by the learned Sub-Divisional 
OE&oer of Supaul. On appaal the convic¬ 
tion and sanbenca have been upheld by the 
learned Sessions Judge. The ground taken 
in this Oourb for setting aside the convic¬ 
tion is that the oroviaioDS of seotioo 342 of 
the Criminal Procedure Code have not 
been comoliad with. What happened was 
this : Oq the 30bh July, 1923, the exami¬ 
nation of all the prosecution witnesses was 
finished and they were all cross-examined 
and on bhab date the ease was adjourned to 
the next day for examination of the accused 
and framing of charge. On the Slat July 
the aooused persoos were examined before 
the charges were framed. After they bad 
been examined, charges were framed and 
the prosaoutioD witnesses were further 
cross-examined. After the framing of the 
charge and further oposs-examination of the 
prosecution witnesses the learned Magis¬ 
trate only asksd the aooused Have you 
anything further to say ?” and each one of 
them answered “ No It is contended 
by Mr. Manuk that this sort of examina¬ 
tion is not a sufficient compliance with the 
provisions of section 342 of the Or. P. 0. 
The objection was taken before the learned 
Sessions Judge aod he disposed of it with 
the following remarks ; It is urged that 
there was no proper compliance with sec¬ 
tion 342 of the Criminal Procedure Code. 
It appears that the aooused were examined 
fully just before the charges were framed. 


There was further cross-examination after 
the charges were framed, and then the 
aooused were again examined briefly- This 
is a sufficient compliance with the provi¬ 
sions of the section It has been con¬ 
tended that the object of examining the 
aooused under section 342 is, as expressly 
stated in the section itself, for the purpose 
of enabling the accused to explain any cir¬ 
cumstances appearing in the evidence 
against him, and for this purpose the Court 
should examine the accused generally on 
the case after the witnesses for the prose¬ 
cution have been examined and before he 
is called on for his defence. No doubt 
there was an examination of the aooused 
before the charges were framed, but that 
examination is nob what is contemplated 
by the second part of section 342, 
that was an examination whioh it was 
optional to the Court under the first par: 
of section 342. Bub after the witnesses 
for the prosecution have all been examined 
and cross-examined and before the aooua- 
od is called on for his defence, it is com¬ 
pulsory for the Court to question the 
accused in such a way as to enable them to 
explainlany ciroumabanoes whioh appear 
in the evidenoe against him. The mere 
asking the accused aa to whether they had 
anything further to say is nob a sufficient 
compliance with the seoond part of the pro¬ 
vision of saobion 342. The question must 
be framed in such a way as to enable the 
accused bo know what ha is to explain, as 
bo what are the oiroumsbanoes which are 
against him and for whioh an explanation 
is needed. A general question as to 
whether they had anything further to say 
is nob a sufficient compliance with the 
requirement of the law. That being so the 
conviction of the petitioners is bad in law 
(see oases of Raghu Bhutnji v. Efnperor (1), 
Fatu Santal v. Emperor (2).) In this 
view of the case the conviction and 
sentence must be set aside and the case sent 
back to the Deputy Magistrate for re trial. 

Conviction set aside. 


(1920) 5 PAt. L J. 430=i 
49 =»2l Or. ti.J. 706. 
(1921) 6 Pat. h.J. 147- 
705 — 22 Or. L-J* 417* 


1 P.tj.T. 941-68 I.O. 

2 P.L.T. 290-61 1 0. 
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Macpherson, j. 
Luther Sahu— Petitioner. 


Doman Bam and ano(/ier—Opposite ^ 

Party. 1 

Oiv. Rev. No. 150 of 1922. dated tUa I 

25th May, 1923, from the Sm.ao. .J., ( 

Banohi, dated the 2let January, 1922. 

Prooinciaf Small Caus>_Courls Act S. S5- 
ilUtake of law affecting dic.non-Rsumon. 

It ia not (or every miatake o! law that the High 
Court will interfere under 8. 95 unless *8^“ 
to haveaSeoted the result or to have ptejudioed 

the petitioner. [P. 793i C* I'J 

Ray Guru—ior the Petitioner. 

B, B. Saran—ior the Opposite Party. 

Macpheraon, J.:—This is an appli¬ 
cation under section 25 of the Provinoial 
Small Cause Court Act. The petitioner 

fluedtho opposite party No. 1 
upon a bond bearing date .ha let June. 
1917 The opposite party No. 2 who la 
minor son of opposite party No. 1, was 
made defendant on his own prayer on the 
allocation that the opposite party No. 1 is 
insane, and ha then contested the suit on 
that allegation and a denial that the money 
had been borrowed. The Judge of t e 
Small Cause Court held that the bond v^s 
not genuine and for oonsideration. He 
found that the document was suspicious 
being written in three different inks and 
that it was improbable that the 
would lend money to a man of straw 
owning nothing but his house. He mentioc- 
:niat the plaintiff had declined to „take 
r speoial oath, and finally wrote The 
witnesses of the plaintiff cannot b® be'*?'" 
eS ” He accordingly dismissed the su.t. 

it is contended on behalf of the peti¬ 
tioner that the deoree is not in acoor.lance 
with law because the opposite party No. A 
should not have been made a party, an 
because no petition tendering a special 
oath was filed and the plaintiff was there¬ 
fore unable to show cause why he was 
unwilling to aooept the proposal that he 

should take a special oath. 

Now, even if there wore mistakes of law 

in respect of these matters, 
every suoh mistake that this 
interfere under sootion 25. ^be mis^ 
takes if there are suoh, are not shown 
■ to have at all affected the result or to have 


prejudioed the petitioner. The ohiet 
findings of fact are independent of these 
matters and are sufficient basis for negativ¬ 
ing the claim—the document, it has been 
found, is prima facie suspicious—it is 
incredible that anyone would lend money 
to the opposite party No. 1 and as the 
petitioner’s witnesses cannot be bohsvea. 
the oral testimony does not adyaooo his 
ease. These are findings of (act upoii 
whioh (apart from any other ooosiderations) 
the plaintiff was bound to fail, and with 
such findings in a Small Cause, this Court 
would be reluotant to interfere even on 
stronger grounds than are here advanced. 

Acoordingly the rule is discharged and 
the application dismissed with costs to the 

contesting opposite party. t a 

As the suit and application have failed on 

the merits, it is not necessary to e^tey nto 
the question whether opposite party iNO. i 

ia a lunabio. 

Application dtsmtssea. 


1924 Patna 793 (5)- 

BUCKNILIi, J. 

Bario Santhal and PlamtiSs- 

Appellants. 

V. 

Fakir Santhal — Defendant-Raspon- 
dent. 

Appeal from Appellate Deoree No. 1068 

of 1921, decided on 17th April, 1923, fro 

a Lcision of the ° 

Maabhum, dated the Uth April, 1921. 

Chota Nagpur Tenancy Act, S- ^^Surrender 
to llndlrdZsale by tenant to stranger u>Uh 
consent of landlord « not %nval%d. 

It U open to a tenant to give back hie 

lgreed“wUhThe fandllrd to surrender hie holding 

whilst the landlord \ ^ given the 

property with the person this 

oODsideration not in law be 

oirouitoue 795 Co. lands.] 

regarded ae definitely illegal. If. 

A. B. Mukharji-ior the Appellants. 

N. N. Sen —for the Respondent. 

Buoknill, J,:-Thia was a ^second 

rdge' Jf'Manbbum'l" d the 14th April 

Jhe Zneif of Chaibassa, dated the 
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13wC November of the preoeiing year. The 
poia'} -^Thicb io now broaghti up before me 
13 i very simple one, aod, so far as I can 
963, appsirs to be substantially covered by 
duthoflty. The first tbrea plaintiffs (who 
are the apoellaobs.* were three sons of one 
Jhujbar Santhal and the fourth plaintiff 
was bne son of another but deceased son of 
the same man. They, according to their 
plaint, bad two cousins, one named 
Gopal and the other Singar Santhal. 
Some years ago there was a partition 
between them of their family nroperty 
and tbe land in respect of which this 
litigation has been instituted fell within 
the portion which was allotted on the 
partition to these cousins of the plaintiffs. 
Now, it is alleged that both these coasins 
of tbe plaintiffs (Gopal and Signar 
Santbal), have died without heirs, and the 
plaintiffs now claim that, that being so, 
they are 'o some way or another entitled 
to inherit tbo property of their deceased 
relative-. They state in their plaint that 
the defendant, who, it should be mentioned, 
is the landlord of the property which the 
plaintiff's’ deceased cousins used to hold as 
raiyafcs, has dispossessed or rather has 
unjustly cultivated the properties in 
dispa:.!. Toe defemlaut, however, himself 
in his written statement points out Shat 
as a Qiittar of fact there had bean a sur* 
render by the plaintiffs’ cousins bo him of 
their holding; which ig may ba added, was 
a bolding which is amenable to the provi¬ 
sions of the Choba Nagpur Tenancy Act, 
1903. Toe plaintiffs in answer to this 
have enieavoured bo point out that as a 
matter of ^acb there was no real surrender 
but bha'- what hid Happened had bean 
that bhe’r cousins had or purported bo 
have given biok their holding to the land¬ 
lord (the defendant} on aooount partially 
of a very small amount of rant which was 
due bo the defendant from them, but largely 
on account of money which bad, so it was 
stated, been lent by the defendant bo their 
cousins. Now, the Munsif came tc the 
conclusion that the defendant, having 
admitted that the two cousins of tbe 
plaintiffs ha.l surrendered the lands in suit 
in liquidation not only of arrears of rant 
but also of certain debts due to him which 
were alleged to have bseu covered by a 
hand no >6, could not defend tbe transac¬ 
tion in its main elements because it took 
place in contravention of the provisions of 
section 46 of the Ghota Nagpur Tenancy 


Act. He says ’’It has been admittel by 
“ the deiendp-nb in his deposition that 
“Gopal and Singar surrenlared the suit 
“ land.s in liquidation of their debts alleged 
“ bo have been covered by a hand-note and 
“ for the decretal amount for arrears of 
“rent. Bab the arrears of reo: amounted 
“ CO only Bs. 47, and odd annas and this 
“amount was also subseguentlv deposited 
“ in Court by the plaintiffs, Tne evidence 
“ available goes to show that had this been 
“ the only debt, it would not have bean 
“necessary at all for the plaintiffs to 
“ relinquish the lauds. It is obvious 
“ therefore bliab the relinquishment was 
“ tendecad bo the defendant not as Pradhao 
“but as money-lender and the entire tran- 
“ saotion is a de facto sale only eoverad of 
"a oamoaflage of relinquishment. In 
“ accordance with the provisions of 
“ saotion 46 of the Gbota Nagpur Tenancy 
“Act sale of a raiyati holding is strictly 
“ prohibited. The suit lands are admit- 
“ bedly raiyati lands of Gopal and Singar. 
“ Accordingly the Istifanama mast be 
“ regarded as invalid in law." He there¬ 
fore decree i th.e suit in favour of the 
plaintiffs. 

Toe leirnei Dcstrict Judge, however, 
basing bi.^ view uoo i certain decisions 
which b;»v6 been given both in this and in 
other dour^'S, comes to the conclusion that 
the view which the Munsif has taken is 
nob in law jmtified. He says “ Tbe defend¬ 
ant's case is t’nat Gooil and Sinear 
bad mortgigei their holding to him as 
they had incurred debts to tbj defen laat 
amounting to “ Rs. 510 to defray the 
“ exoenses of the partition suit and that 
“ afterwards they raliaquished the sche- 
“ dale fkha) to liquidate this debt as 
“ well as a decree for arrears of rent 
** obtained by the defendant. The Munsif 
“held that this so-called relinquishment 
“ svas really sale and was therefore void 
“ according to section 46 of the Choba 
“Nagpur Tenancy Act. Tbe lower Court 
“ holds this view as the consideration for 
" the surrender was liquidation of the hand- 
“ note as well as the arrears of rent. 
“ But section 46 does not apply to tbe 
“ present case which was a surrender in 
“favour of the landlord; vide 3 P. L-J* 
“ 90. Ssebioo 46 of the Ohota Nagpur 
“ Tenancy Act puts no bar on surrender to- 
“ the landlord. The transaefeion was nol' 
“ a sale in my opinion. The lower Court, 
“ in drawing a distinction which does not 
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exist in the law between surrender to tne 
Pradbau gwn Pradban and qu^ money¬ 
lender. The plaintiffs cannot therefore 
succeed on this point, so the suit must 

fail." 

This is nob the brst occasion within t le 
last few weeks that this point has. m a 
somewhat slightly different form, been 
brought tomv attention. In a previous 
case, in whi.b I hald th.t in n.y vjew I 
must follow the decisions to 
District Judge has referred and that m 
another case, Jatram v. Gopikisan a) 
have already expressed the opinion that t 
is possible that this may conceivably result 
in some form of evasion being effected 
against the intention of the Ohota Nagpur 
Tenancy Act. The decisions, howevei, 
seem to be clear that it is open to a 
tenant to give back his bolding to or to lot 
his landlord take his bolding U.c , suiren¬ 
der it) for a pecuniary consideration. In 
I the case of Trilochan Pandev Omo/iandliK 
Pande <2} decided in this Court, Mullick 
and Atkinson, JJ., state that a surrender 
is not a transfer within the meaning o. 

section 46 of the I°r°the 

Tenancy Act, 1398. In that Act he 

language of the seobioD is very much the 

same as that utilized in the Cbota NagP,“' 

Tenancy Act. In the case of AMa iUaj.i 

V. Harichara.n Balder (3), 

Hnda, JJ., held that a surrender, though 
for consideration by a tenant is operative 
and that the provisions ot the Transfer of 
Property Act do not require any 
instrument to evidence the 
most important case, however, 
is more important than ‘hese othersi .3 
that of Jairam v. Gopiktsan (1). It was 
fhera held th^t a surrender of an 

occupancy holding fora 
nob a transfer in contravention of the pro 
visionroTsection 46 of the Ohota Nagpur 

Tenancy hot, 1908. c 

I think that in view of these 
would ha extremely difficult for me 
contemplate coming bo any other vie 
than tl:at which has been held by those 
learned Judges. Indeed, in the case which 

X had to decide 

Kumhur v. Chukunath Mandal (4) the 
position went in my opinion 
further than that which obtam9_m_^B 


case . for in that case in which a similar 
decision was arrived at by the lower 
iippeUate Court bo that which bas been 
arrived at in this oa>c. the facts were that 
a third party had naid a coneiclerution t,o a 
tenant as a result of which the tenant had 
agreed witii the landlord to surrender bis 
holding whilst the landlord bad agreed to 
resettle the property with the person who 
had given the consideration to the oupgoiDg 
tenant. It was. however, very difficult 
to see how this oirouitous arrangemeot 
could in law be regarded as dehnitely 

*^^In^^mv opinion, therefore, this appeal 
must be dismissed with costs and the 
judgment of the District Judge upheld, 

Appeal dismissed. 


(1) (1918) 14 N.L.R. 

(3) <1919) ‘A Pat. Ii.J. 88’ 

(3) (1919) 53 1 C. 17. 

(4) 8. A. 1030 of 1921 


.47 I.O. 32. 
44 I.C. 317. 
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Das and Ross, JJ. 

Gulam Chand—Plaintiff-Appellant. 

V. 

Dukhi Bai and ofliers— Defendants- 
Respondents. 

Appeal from Appellate Decree No. 1767 
of 1921, decided on 13 th November 1923 

is fiabf-' is fl Ciyil S«t(. of 

uiTasTand 'r v'ra'rflt;7nol 

aarJhH Court to separate Gov.rumtnt^teveniie 

Hf( a liJ-ble *-0 the OoUeotci'. Held. 

wh»oh ths plaintifi i8 lu - ^ j 

this ia a suit o" a oivil nature. [P. 79b. u. j 
L. N. Smgh for B. N. Mitra-ior the 
Appellant. 

Jagannath Prasad for Rain Prasad for 
the Roppondeots. 

Das J —Two questions have been 
a,-g°ed bedre us first, that 

Additionel Dis..riot_ J^^^e ®rred m com 

ing to the conclusion that bue p 

course for the he Colleo tor 

apply for ® ed Addioional 

and secondly’. that there 


796 


GOKHULA NAND V. B. BAtiDEO NARAYAN SINGH (DaS, J.) 1924 Patna 


come to the conclusion that the argument 
of the learned Vakil for the appellant 
ought to prevail. This is not a suit for 
partition of revenue paying lands. The 
plaintiff does not ask the Court to separate 
the Government revenue as betw^^en the 
plaintiff and the defendants. He invites 
the Court to fix the liability of the defend¬ 
ants in regard to the Government revenue 
for which the plaintiff is liable to the 
Collector. This is a suit of a Civil nature 
and I know of no enactment which pre¬ 
vents the Civil Court from taking cogniz¬ 
ance of a suit of this nature. The first 
contention of the learned Vakil for the 
appellant must prevail. But so far as the 
other contention is concerned I am of 
opinion that the finding of the learned 
District Judge is a finding of fact and is 
binding on us in second appeal. The 
learned Judge says "there is no sufficient 
material for assessment of Government 
revenue on the basis of wbioh the plaintiff 
has sued for contribution.’' We must 
assume that there were not materials on 
the record sufficient to enable the learned 
Judge to pass judgment in favour of the 
plaintiff. Mr. Lachmi Narain Singh con¬ 
tends that in order to do complete justice 
between the parties the learned Judge 
should have referred the matter to a com¬ 
missioner for taking evidence and coming 
to a proper conclusion on the point. But 
in my opinion it was not the duty of the 
learned Judge, on his own responsibility, 
to issue a commission. It was for the 
parties to make a proper application before 
the learned District Judge. That course 
was not adopted by the plaintiff and in my 
opinion it is quite impossible now to give 
him any relief, especially as be took no 
trouble to place proper materials before 
the Court below. The appeal accordingly 
fails and must be dismissed with costs. 

Ross, J.I agree. 

Appeal dismissed. 


** 1924 Patna 796. 

Das and Ross, jj. 

Gokhula Nand and others —Plaintiffs- 
Appellants. 

V. 

B. Baldeo Narayan Singh and others — 
Defendants-Respondenta. 

Appeal from Appellate Decree No. 1788 
of 1921, decided on 19bh November, 1923. 


from a decision of the Addl. Subordinate 
Judge of Gaya, dated the 30th June, 
1921. 

Evidercs Act, S. 35—Extract from regis^r of 
aopUcaliom in rtspecl of minors is inadmisnbZf 
for any purpose. 

An exlraol from KegiBler of Applications in 
respeofc of Minors and Lunaf-ioa is iuadmiesible in 
evidence on the question of age. It oannot be 
relied on as secondary evidence of the statement 
wbioh m%y have been made in the petition nor 
can it be regarded as a corroborative piece of 
evidence. [P. 796. C. 2.} 

Brijkishore Prashad and S. Dayal —for 
the Appellants. 

Kailaspati and Sushil Madhab Mulliok 
—for the Respondents. 

Das, J.:—This appeallmust suooeed. In 
coming to the conclusion that tbe defend¬ 
ant Baldeo Narayan Singh was a minor, 
the learned Judge in the Court below relied 
upon Exhibit A-1 which is an extract from 
Register of Applications in respect of 
Minors and Lunatics. Exhibit A-1 no 
doubt shows that Baldeo Narayan Singh 
was boro on the 12bh of May 1888, but 
that document is, in my opinion, in¬ 
admissible in evidence on tbe question of 
age. 

lb was argued by Mr. Sushil Madhab 
Mulliok on behalf of tbe respondents that 
the petition of Bihari Singh having been 
destroyed we could properly take this 
extract in evidence as secondary evidence. 
This is an impossible argument. The 
extract does nob purport to embody the 
statements which were made by Bihari 
Singh, nor does the extracts show that 
there was any statement made by Bihari 
Singh that Baldeo Narayan Singh was 
boFD ou the 12th of May, 1888. It can- j 
not be relied on as secondary evidence of 
the sbatemeot which may have been made 
by Bihari Singh in bis petition, nor 
can it be regarded as a corroborative 
piece of evidence. The learned Subordi¬ 
nate Judge in the Court below thought 
that as tbe petition filed by Bihari Singh 
has been destroyed, one can look upon 
Exhibit A-1 as a corroborative piece of 
evidence. This again is an impossible 
position. 

It was lastly contended by ^Ir. Sushil 
Madhab Mullick that there is sufficient 
evidence in the record to show that Baldeo 
Narayan Singh was in fact a minor at all 
relevant dates oonneoted with this case. 
That may be so, butt this Court is not a 
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Court, of facts. It is quite impossible for it 
to investigate the facts, and it is impossible 
for me to say what view the learned Judge 
would have taken of the oral evidence 
advanced, had he rejected Exhibit A-1 from 
his consideration. 

I would allow the appeal, set aside the 
judgments and decrees passed by the Courts 
below and remand the case to the lower 
appellate Court for a decision after entirely 
rejecting Exhibit A-1 from its considera¬ 
tion. The appellants are entitled to the 
costs of this appeal. The costs incurred in 
the Courts below will abide the result and 
will be disposed of by the lower appellate 

Court. 

Ross, J. I agree. 

Case remanded, 

* 1924 Patna 797. 

Kulwant Sahay, j. 


the 30bh January, 1924, whereby he dis¬ 
missed the complaint of the petitioner 
under section 203 of the Criminal Procedure 
Code. The facts of the case are shortly 
these :— 

The petitioner is a Sub-Inspector of 
Police. In October. 1923 he was in charge 
of Barharia police station. His case is 
that on the 8th October 1923, at about 
6 p. m., he left Barharia police station 
along with Mohammad Ibrahim Dafadar 
to investigate a case under section 457. 
I. P. C.. at Nabihata. When ho reached 
a mango tope in Seodharbata on his way 
to Nabihata, the accused persons armed 
with sticks, falsas and sword-sticks way¬ 
laid him : he was assaulted, his gun was 
snatched away ; and he was compelled to 
write four hand-notes for the aggregate 
sum of Rs. 2,050 in favour of Ganeeh Pra¬ 
sad Singh otherwise known as Kail Babu. 
He was further made to write two letters 






RamanaTid Lai —Petitioner. 

V. 

Ali Eassan and others—Onvosi^e Party. 

Rev. No. 281 of 1924. decided on 25th 
one, 1924, application made for revision 
if the order passed by the Sub-Divisional 
Magistrate of Siwan, dated the 30fch Janu- 
,ry, 1924. 

(a) Crtm. Pro. Code, S. 403 -Applicability— 
'.rim. Pro. Code, 8. 494 (a), 

Freeh ccmpleint ie not debarred by reaenn of 
lisobarge ot accused pecaon under 8. 494 
3al 65$ iF. B.) ; 29 Cal. 736; 9 P.L. J. 34 and 40 
3 b1 . 71. Foil.) [P.798. C. 9.] 

(b) Crim. Pro. Code, S, 202 -Magi$traU can 
dumiss compfainf after salufying hxnnelf that 
it «s baseless ty tr.^uiry in any mannir he thinks 
At. he tan look info police rteords also for the pur¬ 
pose—Crim. Pro. Code, 8. 203. 

The ecquiry contemplated by 8. 903 by the 
Maaistrate biroaeK does not ceoesaatily mean an 
enquiry by examining witce^sea or by holding an 
in^eetigfttion into ibe case. It is op30 to the 
Mogielrato to inveatigate into the matter m order 
to ascertain the truth or falsity of the ocmplamt 
in any way he thinka proper. Tbe enquiry con¬ 
templated by 8. 209 is not limited to any 
particular form of ecquiiy. Tbe Magistrate is at 
perfect liberty to look into the police teoorda and 
if he is satisfied that the complaint ie groundleas 
oan diamiaa the complaint. [P. 799, C. 9.] 

Eareshwar Prasad Sinha—ior the Peti¬ 
tioner. 

Easan Imam and G. C. Pal —for the 
Opposite Party. 


Judgment:—This is an application in 
revision against an order passed by the 
Sub-Divisional Magistrate of Siwan, dated 


to the Babu asking him to send two sums 
of Rs. 200 and Rs. 300 through the 
dafadar Ibrahim and Ramphal gaddi 
ohaukidar. The dafadar Ibrahim was 
made to sign two band-notes for Rs. 61 
and Rs. 107. After this the accused per- 
eons went away and the petitioner with 
the dafadar loft the place and returned 
to the police station at Barharia. The 
same night he went to Siwan and saw the 
Divisional Inspector, and informed him 
about the occurrence and gave him 
his statement in writing. A case was 
thereupon stated by tbe police against tbe 
accused and charge-sheet was submitted 
against some of them under sections 147 
and 347. I. P. C. The police case was 
instituted on the 9th of October, 1923. 
Subsequently, before examination of wit¬ 
nesses, the Court Sub-Inspector, who was 
the Public Prosecutor, filed au application 
on the 15th December. 1923 under sec¬ 
tion 494 of the Code ot Criminal Procedure 
for leave to withdraw from the prosecution, 
and. although a telegram was sent by the 
petitioner to tbe Sub-Divisional Magistrate 
protesting against tbe withdrawal, the 
Sub-Divisional Magistrate bv his order, 
dated the 15th December, 1923, gave bis 
consent to the withdrawal, and under sec¬ 
tion 494 (a), Cr. P. C.. he directed the 
accused persons to be discharged. There¬ 
upon the present complaint was made before 
the Sub-Divisional Magistrate on the 
23rd January. 1924. The learned Magis¬ 
trate examined tbe complainant on oath and 
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tbe ioil'wiag order: Sfeabemenb 

of corapl-iioant recorded. Pafc up pre¬ 
vious record. Orders reserved till 25fch 
January. I shall pass orders after gomg 
through the police record.” Oq the -oSh 
January, tbe order-sheet shows l»hab the 
police record bad not been received up bo 
ihac dace, and the case was accordingly 
adjourned to 28th January. The Sub- 

Divi^ioual Magistrate, however, asked the 
complainant by his order of the 2oth 
January to show rulings, i. any. which 
authorised the complainant to hie a com¬ 
plaint after the accused pers«.os bad been 
discharged under section 494. Or. P. C. On 
the 28tb of January the complamaut was 
heard but the case-diary had not been 
received till that date, and the case 

ordered to be put up the 
receipt of the case-diary oo the 29ch o 
January. the learned Sub-Divisional 
Magistrate perused the police record, and 
on the 30bh of January he passed his order 
dismissing the complaint under section 20d. 
Cr P C. The learned Sub Divisional 
Magistrate held that the police papers 
showed that the story of the complainant 
was nob reliable, and as the accused per¬ 
sons had been already discharged, ho 
thought it unnecessary bo issue process 
against them and place them on trial 
which would causa harassment to tho 
accused persons. He further held that it 
was doubtful whether in a case where the 
accused have bean disoharged under 
section 494. Or. P.C., proceedings can be 

revived against them on a fresh complaint 
filed by the complainant on the same fao.s. 

Two pointshave been taken by the 
Vakil for the petitioner before me. ^ The 
firstpoinb is that the learned Sub-Divisional 
Magistrate was wrong on the 
dismiss the complaint under section 203 , 
ana secondly, that the aiseharge of the 
accused persons under section 494, Or.P.U, 
did nob debar the Magistrate from enter¬ 
taining a complaint upon the same facts. 

I shall bake up the second point hrst, 
The learned Magistrate says that he has 
nob been able to find any definite ruling on 
the point; bub he referred to the observa¬ 
tions of Jwala Prasad J.. in the case of 
Blso Ram v. Emperor (1) where his Lord- 

ship observed; 

“ True it is that a-, oedet ol diiobarge under 
8 . 494 (a) or under 8. 353 in a warrant case 


does DOG neoeasacily prevent tbe Magialrate 
from ticking cognizance of a oomplaiot on the 
same facts ; but an order of discharge cannot be 
86 t aside and the prosecution started afresh unless 
there are new materials before the Magistrate 
which were not before him formerly ; and upon 
those maleriale there is a possibility of a conviction 
of the accused persons.” 

Saotion 403 of the Code of Criminal 
Procedure provides that a person once 
coQvicteJ or acquitted is not liable to be 
tried again for the same otfenoe ; but the 
explanation attached bo that section states 
that tbe discharge of an accused person is 
not an acquittal for the purpose of bha 
section. The order made under section 494 
(a) is an order of discharge of the accused 
person, and. therefore, section 403 does 
nob debar the entertainment of tbe f^sh 
complaint in the present case. In the Full 
Bench case of Dwarka l^ath Mondul v. 
Beni Madhab Banerji (2). it was held by 
majority of theFullBench that aPrasidenoy 
Magiatrato is competentbore-bear a wairanb 
case triable under Chap. XXI of the Code 
of Criminal Procedure, in which he has dis¬ 
charged the accused person. A aubaequenb 
Full Bench of the same High Court in the 
oi Mir Ahmad Bmain v. Mahomed 
Askari (3) has-held that a Magistrate in a 
warrant case having passed an order of 
discharge is competent to take fresh pro¬ 
ceedings and issue process against the 
accused in respect of the same offence with¬ 
out an order for further enquiry being passed 
under section 437 of the Cr. P. 0., having 
the effect of setting aside such order of 
oisoharge. The fir.sb Full Bench referred 
bo the powers of a Presidency Magistrate, 
and the second Full Bench referred to the 
powers of a mofussil Magistrate, aud it was 
held that there was no distinction between 
the two. A Division Bench of this Court 
in tbe case of Bijoo Singh v. King- 
Emperor (4) has held that there is nothing 
in the Code of Criminal Procedure bo 
prevent a Magistrate from eatertaining a 
second complaint after an order oi discharge 
by another Magistrate, and the two Full 
Bench decisions of the Calcutta High Court 
referred to above were t'oHowed. In the 
case of Emperor v. Sheikh Idoo (-o' Mr. 
Justice Holmwood and Mr. Justice Imam 


lo) (1901> 28 Cal. 652 = 5 C.W.N. 457 (F.ti) 
13) (i90'21 39 C-^1. 726 = 6 C.W.N 6^3 iP B.) 

(4) (1916) 2 Pat. L.J. 34 = 18 C. L.J. 396- 

0.329 = 3 Pat. L.W. 432^. 

( 5 ) (1912) 40 Cal. 71 = 16 C.W N. 993= i5 
488=13 Cr. L.J' 488. 


^96 = 38 I» 

I.O. 


u) 1922 Pat. 379 = 33 C.L.J. 236. 



1924 Patna 


RAMANAND LAL y. ALI HASSAN. 



held that an order of diK harge does not 
overate us a bar to fresh prooeedings being 
taken hef(;ra a competen ^lagiatrate upon 
compliiot or upon a poii report, or under 
aeotion 190 (c' of the Ci .-oinal Procedure 
Code, and the decision of the Fall Bench in 
the case of Mir Ahxoad Busain v. Mahomed 
Askari (3) was referred to. Mr. Hasan 
Imam, who appears for the oppoeite party 
in the present case ooooodes that, having 
regard to the authorities, there was nothing 
in Uw to prevent the Magistrate from enter¬ 
taining the complaint hied by the petitioner 
in the present case after the discharge of 
the accused persons in the previous police 

case. . . 

As regards the merits, I am of opinion 
that there is no reason to interfere with 
the order of the learned Sub-Divisional 
Magistrate dismissing the complaint 
under section 203, Cr, P. 0. It has bet n 
argued by the learned Vakil for the peti¬ 
tioner that once a Magistrate takes cog¬ 
nizance of an offence on complaint and 
examines the complainant upon oath under 
section 200 of the Criminal Procedure Code, 
he is bound to issue process against the 
accused persons unless he thinks fit, for 
reasons to be recorded in writing, to 
postpone the issue of process under sec¬ 
tion 202 of the Code, and in that case be is 
required either to enquire into the case 
himself or direct an enquiry by a Magis¬ 
trate subordinate to him or by a police 
officer or by such other person as be 
thinks fit for the purpose of ascertaining 
the truth or falsehood of the complaint. 
In the present case it is argued that no 
reasons have been recorded for postpon¬ 
ing the issue of the process, and the 
learned Magistrate has not enquired into 
the case himself or directed an^ enquiry 
or investigation by another Magistrate or 
police officer or other persons. It has 
' further been contended that it was not 
open to the learned Magistrate to dismiss 
the complaint on an examination of the 
police papers in connection with the 
investigation on the information given by 
the petitioner to the police. As regards 
section 202 of the Criminal Procedure 
Code, I find that the learned Magistrate 
in his order of the 23rd January. 1924, 
gives a reason for postponing the issue of 
process. He says : “ Orders reserved till 

25th January. I shall pass orders after 
going through the police record.” There 
iB, therefore, a reason given for post¬ 


poning the issue oi process, namr!'., n xr.be 
wanted to look into the polico i.jrrrds. 

A'i regards the confonficn of th - :< irned 
Vakil lui luu p:'titioner tliat M <- .Mapis- 
trato could posti ono the issue <r rocess 
only if ho :hougiif an eif|i>i y o ho 
necessary either h\ hiiepc-lf or b\ .uother 
Magistrate or pnli'O olljoer anh hat no 
enquiry had been made. I im o‘ v u-iun 
that the enquiry contciDp''itc-. r-v -ec- 
tion 202 by tho Magistrate hmi?el: doe- uoc 
necessarily mean an enquiry l y exiin'ti- 
ing witnesses or by bolding irutr? .Ra¬ 
tion into the case. It is o^^n to the 
Magistrate to investigate into the matter 
in order to a.- 0 '-''rtain the truth or s.lsity 
of the complaint in any wai Le ihinks 
proper. In M.e present case au luvesti- 
gatioD had been made by the police and 
witnesses bad been 6XQmiD^ i ny the 
investigating police ctlicer, and was 

nothing in law to prevent tbe Sub-Divi¬ 
sional Magistrate from looking into chose 
papers for tbe purpose ef ascertaining the 
truth or falsehood of the complaint. Tbe 
enquiry contemplated by section 202 is not 
limited to any particular form of enquiry 
and, if, upon looking into tbe police 
papers, tbe learned Sub-Divisional Magis¬ 
trate was satisfied that it was not a fit 
case in which process ought to be issued 
against the accused person, 1 see notbing 
wrong in law in tbe Magistrate doing 
80 . As regards tbe contention that it was 
improper for the Magistrate to iook into 
tbe police papers, I see nothing improper 
therein either. In his petition of com¬ 
plaint tbe petitioner bad stated under 
beading 6 that "the entire detail of tbe 
occurrence as it look place was at once 
recorled to the Inspector of Police, Siwan, 
on which First Information Report 
was drawn up and case No. 2, dated 
the 9th October, 1923, section 395, I.P.O., 
was started. Tbe said First Infor¬ 
mation Report cot bains all tbe facts 
of the occurrence in detail.” That tbe 
Inspector and tho Sub-Inspector of Police, 
Siwan, investigated tbe case: and the inves¬ 
tigation WHS supervised by tbe rbon Super¬ 
intendent of Police of Saran, who found 
tbe case to be true and well-provpfi and then 
a charge-sheet under sections 147 and 347, 
I. P. C., against tbe accused persons 
Nos. 4, 6, 8. 10 and 11 on bail and 
Nos. 1. 2, 3. 5. 7. 15, 16, 17 and 18 as 

absconders was submitted. Therefore the 
petitioner himself ic bis petition o£ 
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complaint had referred to the Firat 
Information Report lodged by him before 
the police and the investigation made 
into the case by the police, and the 
Magistrate therefore acted properly m 
looking into those papers before ordering 
the issue of process against the accused. 
The learned Sub-Divisional Magistrate in 
his order dismissing the complaint has 
considered all the facts very carefully and. 
after going through all the papers on the 

record. I am clearly of opinion that there 
was nothing improper or illegal in the 

order passed by the learned Sub-Divisional 
Magistrate, and the complaint was rightly 
dismissed. 

I see no reason to interfere with the 
order complained against and I dismiss 

this application. . 

Application dtsmissea. 

1924 Patna 800. 

Da3 and Ross, jj. 

Kamlanath Jha and oifecrs—Appellants. 

V. 

Mobil Naraiyi Jha —Judgment-debbor- 
Respondent. 

F. A. No. 104 of 1923. decided on 4tb 
December, 1923. against the order of the 
Subordinate Judge of Darbhanga, dated the 

9th April. 1923. 

Ciu. Pro. Code, S. lU-Pcwer of restitution ts 
not cow^ned to 8. li^,, 

Tbe power of a Coart to order restitution la by 
DO means ooDfioed to the terms of 9. 144 o 
the Code. It is tbe inherent power of a Court 
to do what is tight and proper under the oitoum- 
etanoes whioh bad happened. 

Where by a wrong interpretation of a decree the 
Court executing the deoiee delivered poesessi^ of 
the disputed land to certain persona and the High 
Court decided that the ioterpretalion put on the 
decree by the executing Court was ettoneoue. 

Held, that, that being so, the Court had complete 
jurisdiction to restore the properties to the persons 
who bad been originally in possession. [P 801, 
Ce. 1 and 3.] 

S. M. Mullick and Murari Prasad —for 
tbe Appellants. 

K. P. Jayswal and L. K. Jha—lor the 
Respondent. 

Das, J.:—This appeal is directed against 
the order of the learned Subordinate Judge 
of Darbhanga, dated the 9bh of April, 1923, 
by whioh he allowed the application of the 
respondent for restitution. 


The facts are these. Sometime in 1918 

the appellants instituted a suit as against 
the widows of Sheonabh for recovery of 
certain properties whioh were held by Sheo- 
nath. It appears that Sheonabh died some 
time in 1917 and thereupon a dispute arose 
between his widows and the appellante in 
regard bo bha succession to the properties of 
Sheonath. The respondent was in posses¬ 
sion of the properties as thicadars by virtue 
of a lease executed by Sheonath in his 
favour and it appears that the lease was to 
run from 1322 to 1328 with option to the 
respondent to renew it for a further period 
of seven years. The appellants recovered 
a decree both as against the widows and 
the respondent, but the decree expressly 
preserved the title of the respondent under 
the lease. In other words, the decree 
directed that the appellants were entitled 
to recover rent from the respondent and 
were only entitled bo khas possession upon 
the expiry of the lease. In December, 1929 
the appellants executed the decree and 
obtained symbolical possession as against 
widows. On the 17th September, 1921 they 
applied for delivery of khas possession as 
against tbe respondent on the ground that 'Si 
the term of the lease had expired. The Court 
executing the decree came to the conclusion 
that the term of the lease expired in 1328 
and issued the usual writ for delivery. On 
the 30bb of September, 1921 the respondent 
made an application before the Court exe¬ 
cuting the decree. It is somewhat difficult 
to understand tbe scope of that application, 
bub it appears that tbe respondent insisted 
that he was still in possession of the pro¬ 
perty and was entitled co be maintained in 
possessiou.The respondent contended before 
the Court that, under the lease executed in 
bis favour by Sheonath, he had the right to 
renew the lease for a further period of seven 
years from 1328 and that the decree ^pre¬ 
served bis rights and the Court exooutiDg 
the decree had no right to deliver ^^las 
possession of the property to the apuel- 

lants. , f 

The first Court refused the applioatioo oi 

tbe respondent who thereupon appealed to 

this Court. This Court came to the oodoIu- 

sion that the responder b had an option ta 

renew the lease and that the decree did nob 

give the appellants any right whatever bo 

khas possession of the disouted proper y 

until the expiry of 1335. The roapondenfc 

then presented an application 

the aubieot-matter of this appeal, ine 
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applioa’iioQ was made under sections 151 
and 144 ot the Oode and it alleged that 

iQ exdjatioi o( (be said wri( of delivecy of 
possaasiou, ia to 8t?, tbe eppellaote) 

diaposaesaef yoQ( patibioner {(hat is to say, the 
reapondeo') from the aaid sb«ra aad approprieted 
all (he ehsdaie apha li ani raobt prod use aod oibec 
profiiB o! all (ha kha% lauia Batai aod Bhauli 
lands, eio " 

The respondent contended that the order 
of the Subonii.iata Judge having been set 
aside by the High Court in appeal he was 
entitled to be restored to possession. The 
learned Subordinate Judge has acceded to 
the apoliop.tioD made before him and has 
directed that the respondent should be res¬ 
tored to possession. 

It is strongly urged by Mr. Sushil 
Madhab Mullick on behalf of the appellants 
that it being the case of the respondent 
throughout that he was in possession of the 
disputed properties and has never been 
dispossessed, it is not open to bim to main¬ 
tain an application for restitution. It is 
undoubtedly true that, for some reason or 
other which I have not been able to under¬ 
stand, the respondent did make the case 
both before the Subordinate Judge and this 
Court that he was in possession of the 
disputed properties and was entitled to be 
maintained in possession. But it is quite 
impossible to decide this case on a mere 
teohnioaliby. The decision of the learned 
Subordinate Judge establishes beyond 
reasonable doubti that the appellants did 
recover possession of the disputed land frem 
the re^*pondent. It is not oisputed that a 
writ of delivery of possession was issued at 
the instance of the executing Court, and it 
is not denied that all that was necessary to 
bedone bv the N«zir was in fact done. 
Mr. Sushil Manbab Mullick contends that 
the possession was a formal one. For my¬ 
self, I d ) nob uodcratand the exact meaning 
of the words 

formtl delivery of passession.” 

The apoellants did recover possession of 
the properties from the respondent by virtue 
of the process of a Civil Court and were 
entitled by virtue of that order to recover 
rant from the actual raiyats of the land and 
to oultivaie the khas land within the 
village. In my opinion, thero is not a 
shadow of douut that the appellants did re¬ 
cover khas possession of the disputed land. 
That beiog so, the question arises whether 
it was oompetenc to the learned Subordi¬ 
nate Judge to direct that the respondent 

1924 F/101 A 109 


should be restored to possession. Mr. Sushil 
Madhab Mullick suggested that the Courbp 
in dealing with an application of this nature 
is confined to the terms of section 144 of 
the Code, and that as the original decree 
has not been varied or reversed by an 
appellate Court there was no power in the 
Subordinate Judge to direct that the res¬ 
pondent should be restored to possession. I 
am unable to assent to this argument. Under 
cover of a decree pronounced by a Civil 
Court the appellants took possession of the 
properties to which they were not entitled 
until the year 1335. It is quite true that 
the original decree has not been reversedt 
but it is not suggested by Mr. Jayaswal on 
behalf of the respondent that the decree was 
in any way erroneous or that it purported 
to giv 9 the appellants the right which they 
claimed under it during the execution 
proceedings. The whole point is this. The 
appellant did get a decree both as against 
the widows of Sbeonath and as against the 
respondent. Under cover of that decree 
they proceeded to turn the respondent out 
of the land upon which the respondent was 
entitled to remain until a particular year; 
and the question is, whether the Court is 
now entitled to say that the respondent 
should be restored to possession. The 
power of a Court to order restitution is by 
no means confined to the terms of sec¬ 
tion 144 of the Code. It is the inherent 
power of a Court to do what is right and 
proper under the circumstances which had 
happened. By a wrong interpretation of 
the decree the Court executing the decree 
delivered possession of the disputed land 
to the appellants. This Court decided thati 
the interpretation put on the decree by 
the executing Court was erroneous. That 
being so. the Court had complete jurisdio- 
tion to restore the respondent to possession 
of the properties from which be was dis¬ 
possessed by an erroneous order of the 
Executing Court. 

The decision of the learned Subordinate 
Judge is right and must be affirmed. This 
appeal must be dismissed with costs. 

On the question of mesne profits, 
Mr Mullick contends that, having regard to 
the attitude which has throughout been 
adopted by the respondent, bis cliente 
should only be called upon to pay whafe 
they have actually made out of the disput¬ 
ed land. The learned Subordinate Judge 
has not dealt with this matter and the 
queation really does nob arise for out 
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consideration ; but Mr. Jayaswal does not 
object to the enquiry for mesne profits 
being confined to the actual profits made 
by the appellants. 

Boss, J.:—I agree. . 

Appeal disrntssed. 

^ 1924 Patna 802. 

Das and Eoss. jj. 

Bkagw^n Chandra Das and another — 

Decree-Holders-Appellants. 

V. 

Bai Sahib Dharam Narain Das and 
others —Respondents. 


Appeal from Appellate Order No. 286 
of 1923. decided on 2l9t May. 1924, from 
an order of the District Judge of Santal 
Parganas, dated the 28bh August, 1923. 

Execution of decree—Mortgige decree—All the 
properly covered by the mortgage should be put up 
for sale. 

Thft deotae-holdec is eotiUed to have alt the 
nropattiee mortgaged to him. put up for sale but it 
ia autitely iu the diectetioo of the Cjutc to oiceot lo 
whioh order the properties should be sold ; othoc- 
wiae costs may be thcowQ away. All the proper¬ 
ties mu 3 t be advertised for sale aod wbeu they are 
actually brouebt into exeoutioo aod become 
eubieot to sale it would be then for the Oourt to 
decide on just and equitable ► 

ptopertv ought to be first sold. (15 O.W.N. 80 at 

p. 8'2. lie/.). [P. 80-a. G.a.] 

Janak Kishore —for the Appellants. 

N. C. S%nha and B. B. Ghosh—tor the 

Respondents. 

Das, J.:—This appeal is directed against 

the orders passed by the learned 
Judge of Santal Perganas on the 28th 
August, 1923, by which he affirmed the 
order of the Subordinate Judge of Rajma- 
hal dated the 7bh July. 1923. The decree- 
holdera are the appellants before us. The 
opposite party represented by Mr. Nareeh 
Chandra Sinba purchased some of the pro¬ 
perties, whioh are the subieot-matber of 
this appeal, subject bo pre-existing 
gage in favour of the appellants. The 
appellants sued upon their mortgage and 
obtained a decree. They are now proposing 
to execute the mortgage-decree and the only 
question is whether they are entitled bo 
have all the properties whioh were mort¬ 
gaged bo them sold in execution of their 
decree. As I have already stated the 
opposite party purchased soma of the pro- 
•. .pertios and he applied for an order that 


(be properties purohasad by him should in 
the first instance be excluded from the sale. 
The order of the learned Subordinate Judge 

was in these terms: 

“ I direct that the properties mentioned 
in the petition of D. N. Das be excluded 
from sale, as the remaining property iff 
probably sufficient to realise the decretal 
amount. If the sale of these lands does 
not satisfy the decree, the lands excluded 
DOW will be pub up to auction to make up 
deficiency. Put un the amended sale pro¬ 
clamation on the 7iih July 1923. 

This order has bean affirmed by the 
learned District Judge. In my opinion the 
form of the order is defective. The deovee* 
holder is entitled to have all the proper- j 
ties mortgaged to him, put up for sale, but 
it is entirely in the discretion of the Court 
bo direct in whioh order the properties 
should be sold, otherwise costs may be 
thrown away. It may be that the 
properties other than those whioh have 
been purchased by the respondents would 
be insufficient to satisfy the claim of the 
decree-holders. Upon the form of the order 
passed by the Courts below it would be 
necessary for the decree-holder to taka out 
execution over again from the first stage 
to the last.. New, it seems to me that the 
decree-holder should nob be forced to this 
position. All the properties must be ad-j 
verbised for sale and when they are actu¬ 
ally brought into execution and become 
subject to sale it would be then for the 
Court to decide on just and equitable 
principles whioh property ought bo be first 
sold, see Syed Mahammad Seddik v. Ram 
' Lai Mandar [1). The result is that all the 
properties will be advertised for sale and 
' the properties other than those whioh have 
been purohasad by the respondent will be 
first put up for sale. If there ia a defici- 
» 0 Qoy then those properties also will be put 
‘ up for sale. There will be no order as to 

costs. 

^ Boss, J.. —I agree. 

Order varied. 


(l) (1910) Ifi G.WJI. 80-7 I.O. 8. 
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Das and Ross, jj. 

Baidyanath Scirkar — Decree-holder- 
Applicant 

V. 

Prabhahati Dasi and oilers—Judgment- 
debtor* Respondents. 

Civ. Rev. No. 315 of 1923, decided on 7bh 
December, 1923, for revision of the order of 
tbe District Judge of Dumka, dated the 8th 
April, 1923. 

Civ. Pto. Code 0.-21, r. 9o—Second appeal— 
Civ. Pro. Code, S. 101. 

No neoond appeal lies against an ortet of Dist- 
tiot JudlRf? reversing order of Sub-Judge and setting 
aside sale under 0- 31, r. 90. fP. P03, 0. 1.] 

Jayaswal, iV. C. Boy and JV. C. G-'.-ose— 
lor the Applicant. 

N. C. Sinha and B. B. Ghosh —for the 
Respondeobs. 

Ross, J.:—Thia is an application against 
an order of the District Judge or Dumka 
reversing an order of the Subordinate 
Judge of Jamtara and setting aside a sale 
in eseoution under Order 21, rule 90 of 
the Civil Procedure Code. No second 
appeal lies against such an order, but there 
is an application in revision. 

It appears that in 1917 tbe appellant 
brought a suit for money against the res¬ 
pondents which was decreed on compromise 
in 1918 on the terms that a charge was 
created over certain properties. There 
was to be payment of the decretal amount 
by instalments and an agreement was made 
that if any instalment was not paid the 
decree should be executed. In 1922, the 
appellant proceeded to execute the decree. 
On the 8ch August, 1922. there was an 
application for stay of the proceedings on 
the ground that one of the judgment- 
debtors, Satya Prasaona Das, was a minor 
when the suit was brought and that he 
had instituted a suit to exempt his 2 annas 
share of the property from the decree. 
The Subordinate Judge thereupon ordered 
that 14-annas only of the property, instead 
of iB-annas as proclaimed for sale, should 
be sold. On the llbh September, 1922, an 
application was made under Order 21, rule 
90, Civil Procedure Code, to set aside the 
sale. No evidence was offered, and on the 
Qlst January, 1923, the Subordinate Judge 
refused tbe application. 

On appeal the District Judge has set 
aside the sale. It was found by the Sub¬ 
ordinate Judge that there bad been no 


loss to the judgment-debtors in the sale of 
tbe property which had fetched a fair 
price. With regard to the sale of ll-annas 
instead of IG-annas, be held that this was an 
irregularity, but as there was no substantial 
injury resulting from it, he refused to inter¬ 
fere with the sale. The learned District Judge 
has agreed with the Subordinate Judge that 
the property was not sold at less than a 
fair price, but ho has set aside the sale on 
the ground that the mortgage was split up 
inasmuch as 14*aDnas instead of IG-anoas 
was sold and that tbe Court in splitting up 
the mortgage bad acted illegally. I can see 
no reason why a mortgagee should not sell 
a portion only of the mortgaged property ; 
and the learned Vakil for the respondents 
h\9 conceded that tbe ord#‘r of the District- 
Judge cannot be aupporced on tbe ground 
on which it was passed. Lie contends, 
however, that tbe property that was sold 
was not the property that was proclaimed 
for sale and that the sale was, therefore, 
illegal. He relies on Tliikur Barmha v. 
Jiba7i Bam Manoari (1). Taat. however, 
was an entirely different case. What was 
sold in that execution was a G-annas share 
of a Mahal subject to a mortgage After 
the sale tbe auction-purchasers applied for 
a correction of the certificate of sale by 
adding the word ‘ not ’ to the description of 
the property. It was held that what is 
sold at a judicial sale can be nothing but 
the property attached, and that the property 
attached had been the property subject to 
tbe mortgage and it could not be treated 
as the share in tbe estate which was not 
subject to the mortgage. There is no 
analogy whatsoever between that case and 
tbe present. In the present case, the pro¬ 
perty that has been sold is a portion of 
the property that wae proclaimed for sale 
and I can see no reason why the sale should 


be invalid. 

The result is that the application must 
he granted and the order of the District 
Judge set aside and the order of the Sub¬ 
ordinate Judge restored. The petitioners 
will be entitled to their costs, hearing fee 
two gold mokurs. 

As the appeal does not lie it must ba 
dismissed without costa. 

Das. J.I agree. 

Application allowed. 


(l) (19131 41 Cal. 690 = 41 I. A. 38-18 C W.N. 311 
*15 M.L.T. 137=12 A.L J. 166=19 C.L.J. 
161 = 21 lod, C«3. 936=26 M.L.J. 89 = (1914) 
M.W.N. 118 = 16 Bom. L.R. 186 (P.C.). 
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1924 Patna 804. 


Foster, J- 

Bam Bahai Singh and others—2nd 

Pariy-PatitioDera 


Bang Bahadur Singh—l9t Party- 

Opposite Party. 

Or Eev. Nos. 423 and 443 of 1923, 
decided on 15tb August. against an 

order passed by the Sub-Divisional Officer 

of Dioapur. 

Cfim. Pro. Coae. S. 145-Magistraie should 
coWct mf.nna:>on an.x 

betoe paisiug order unatr S. liG-Crim. Fro. 

CodCt S* . I 

It shculd te held as ft very important principle 

in ca«.B under S. 145 thftt a Magieuate ehou d 

beextiemely rrlucuntio attach the property in 
disDUie It is quite intoil gible that be might be 
fn rno^tirn to s.y wiih c.t.hdencc that he was 
unable to satielj himeeif as to tho poseeesion ol 

the partite in otises where the land is juuglo or 
wa-u But where there i9 lana uamittedly subject 
year by year ar.d str-aon by ee^aon io ouluvaticn. 

the MftJietraie will be only admitting ma own 
lelkDCSs .i he etaes that he cannot oome to a 
deci“icn H- has belore him two partieu quite 

«ady with .ntormaiim. Tha .otormauon may 
be true or talso but it .s h.. duty to 
formarion and Mit i:. A(Ur all t-ho oracr under 

B. 146 19 almost the eame ae an act 

and iherelute the M.^gistrate ^bould natural y 

be reluctant to make use ol that eeotion. 

[P. 80J, C. -i.] 

G. C, Pal—ioT tho Petitioners. 

P. E. Lai and Bat Trtbhuvan Nath 
Sahay—ior the Opposite Party. 

JudgmentTbeso are petitions pre- 
{erred ooib by the first and the second 

parties in a proceeding under^ htq 

of the Criminal Proceoure Coce which has 
been decided by the learned Sub-DiviBional 
Officer of Dinapur. The property m 
dispute is 43 acres. It is the first party s 
case that they purchased quite recently 
from one Saudagar whose name was en¬ 
tered in the record-of-rigbts as the ratyai 
in respect of this area. The second party 
claim tohavepurchased from Mr. J^igeshwar 
Prasad a pleader of the Patna District 
Court. Both parties are co-sharers in the 
village. But it is the case of the second 
party that the land is zerait belonging to 
fais vendor’s takhta, and it is the case of the 
first party that the land was the rati/aU 

land of Saudagar his vendor. There has 
been some litigation, and years 

ago Mr. Jugeshwar Prasad brought a suit 
^hgainst Saudagar Singh claiming a declara¬ 


tion that the entry in the reoord-of-righta 
was incorrect. In that suit Saudagar 
Singh filed a petition admitting that he had 
nothing to do with the land. Of recent 
years the predecessor of the first party has 
as co-sharer been obtaining decrees againss 
Saudagar for rent and, as I said beioro, 
had purchased the holding from Saudagar 
last year. Now the Magistrate calls this 
a most complicated case and after reviewing 
some of the argument of the parties as to 
possibility of their claim he states that 


"in view of the oonfloling documeotfiry rn- 
denoG and the extreme paucity ol 
as toposseseion (all the witnefBee on ^oib eidei 

admitting that they know do ° 

worthy cf note) it is quite impossible to 
to any decision as to who is id possesBion of the 

disputed land/’ 

Thereupon the Magistrate 
order in accordance with section 146 ot the 

Or. P. Code. _ . . 

Now, I nob am satisfied that this order 18 

one that has faithfully followed the spiril 
of the law. In my opinion it should be 
held as a very important principle in 
cases under section 145, Cr. P. G., t a a 
Magistrate should be extremely reluctant 
to attach the property in dispute. It is 
quite intelligible that he might bo m » 
position to say with confidence ^bab he 
was unable to satisfy himself as to t 0 
possession of the parties in cases where the 
land is jungle or But whereas 

here, there is land admittedly subject year 
by year and season by season to ouiti- 

vabioD. it appears to ma that the Magistra e 
is only admitting his own weakness when 
he states that he cannot come to a decision. 
He has before him two parties quite ready 

with information. The information may 

be true or false, bub it is J,? 

collect information and sift it. After » 
the order under section 146 is almos 
same as an act of confiscation and, there¬ 
fore. the Magistrate should naturally D0 
raluctanb to make use of that section. 
Much of what I have said as regards bh 
duty of a Magistrate to collect and sUt toe 
evidence before proceeding to atbachme 
under seotion 146 is inspired by what a 
have seen on the record of j_ 

case. I am nob satisfied that 
trate is accurate when he states that 
witnesses on both sides have admitted t 
they know no details of possession _ 

of note. Had such an occurrence ta 
place this case would be indeed an unusu 
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but I oona^-Har this sweeping stafce- 
f to be a miedesoriobioa of the oral 

^viLoe. It has bean pointed out to me 

tha oral evidenoe does ooaUm apao.bo 

1 . t ««fa as to possession, ana m the 
sUtamenta as 

^jTtW Hi" proHaiooi of leoHon 145 (ll ol 

fKfl 0-110 Toe Miqistrato h-ia not oon- 
^iaer^I th« effect of the evidoooe and ha 

as H ne .0 ^ ^ property ho 

ruTAr to" M b.va offorea ro taka 
ZL -Henca 11 ^.er ev^eo. w. 

order ptaaed unde,- aeetion 146 
*rt-Wn Criminal Procedure Code in this 
:Le Thr:::e wm proceed to further 

Case reminded. 


others — 


1924 Patna 805. 

Das and Ross. jt. 

Lichrni Prasid Teioiri and 

Dafts.-lst party-AopelUnts 

V. 

Bulxminian Singh a,ii otJiers-Plain- 
tiffs'Respondents. 

Anpoal from Appellate Decree No. 69 of 
1922 decided on 27th Jane. 1924, from 

deoieioo of the Subordinate Judge o. 
Mnzaffarpur, dated the Sih April, I9:.l. 

Act. S 93~EJClriniic eoidence maw 6 e 
av'iM of tor Oie inUrpretUion of amtnguoua sale 

?Z\r!^ .:ZtLion up.n .hose .00,4 be 

binaipg ia aeoood appeal. [P. -Oa. -J 

Shomhi Charan Mitier-fot the Appel- 

lants. 

Lachmi Narain Sinqh and Baikuniha 
Xfath Mitter—iov the Rasponden^a. 

Das, J. The question in this appeal 
turns uDon the oonsbruotion of a sale certi- 
fioate (Exhibit B). If the learned Subordin¬ 
ate Judge is right in his view that this 
document is ambiguous, then he was en¬ 
titled to look into the surroonding facta 
I and his conclusion upon those facts would 
1 be binding on us in second aPPoa*- 
1 first question therefore is. is the Sobordm- 


ate Judge right in taking the view that 
there is some ambiguity in the document? 

Tne material portion of the sale oerti- 
Gcato is in this term ; " 2 annas 3 karas 
1 dtinb and 10 rons out of 16 annas in 
Miuzi Tolya Ghapra appertaining to 
Taluki Mahal Rish^lnpu^ l^ergana Gada- 
yand. T luji N >. 1683, Elak^ Mana and 
Sub-Registry Piru, Hreaot wliioh 13 32 
acres and 30 poles, jami of the entire 
Mahal Rs. 941-14 8; iimi. of the sb^reto 
be sold is Rs. '2o-3-0 under register of 
1223 E. S. in which the I'lma of every 
village is separately recorded.’’ The only 
question is, what was it that was pur¬ 
chased by Navsiugh Towari. represented 
in this action by the defendant’s first 
party, the appellants in this Court. The 
defendants contend that what w,’s pur¬ 
chased by Narsingh T.twari was 2 annas 
3 karas odd out of Ifi annas in Telya 
Chapra. Ttie contention of the opoosite 
side is that this dccument is ambiguous, 
for it is open to the construction that what 
was purchased by Narsingb Tewari was 
2 annas 3 karas, etc., in the residuary 
share No. iGSo. The contention of the 
respondents found favour with the Courts 
below and the learned Judge went into 
extrinsic evidence and came to the con¬ 
clusion that what was purchased by Nar- 
eingh Tewari was 2 annas 3 karas, ^ etc., 
in Mauza Telya, separate account Im 3. 

1 am unable to concur in this view. There 
13 , in my opinion, no ambiguity whatever 
in the sale certi6ca:e. The error in the 
judgment of the learned Subordinate 
Judge consists in thinking that what was 
purchased by Narsingb Tewari ^ was 

2 annas 3 karas odd in the vesiouary 
account No. 1685 ; but this is cot what the 
sale certificate says. In my opinion the 
sale certificate means what it say’s, 
namely, that under it 2 annas 3 karas odd 
out of 16 annas in Mauza Telya passed to 
the d6fendapt’.3 first party. It is conceded 
that if this view be correct then the plain¬ 
tiffs’ suit must fail. 

I would allow this appeal, set aside the 
judgments and decrees passed by the 
Courts below and dismiss the plaintiffs 
auit with coats in all the Courts. 

Ross, J.I agree. 

Appeal allowed. 
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1924 Patna 806. 


Das and Ross, jj. 

Chhaterdhari Mahto a7id of/iers—Plain* 
bifl'a-Apcellants 

V. 

Nasib Singh and oi/iers—Defendanta- 
Respondenta. 

Civ. Rev. No. 1799 of 1921, decided on 
5th December, 1923. against; a decision of 
the District Judge. Patna, dated the 20t;b 


July, 1921. 

(a) Evidence Act, S. 115-Estoppel by silence. 

The failure lo object to ibe admissibility of 
evidence in time eo ae to enable the opposite party 
to amend bi? ^icadiuR cr.tope one from ^ 

nlea of inaomieeibility eubeequently. [P. BOCi 

C. 3,1 

(bl I,i?ntfofion Act, S. 19—Ac7cnoKledgmenl. 


An acknowledfJment that a debt 
without anything more. V'ill be held to 
promise to pay. (33 Oal, 1047, Foil.) 
C. l.j 


was due, 
imply a 
[P. 807, 


(cl Limitation Act, S lO—Acknou'Ud'^^mnt. 

Tb'* etatement that there was a debt but it baa 

been ' aiscbarssd is net sufficient. (43 Mad. 
(i37. Fod ) b07, C. 1.] 

^Yberc ibcre was an acknowledgment that there 
was ti mortgigo but there wasno eicpieesstatement 
that it was discharged ; but there was a statement 
that in order to pay it efi a sale was efieoted and 
Pines iht date of the sale the vendees ,bad been to 
possession cf the properly. 

Held, that the writing did not constitute 
acknowledgment of liability under S. 19* [P* ^07, 
C. 2.] 

(d) Civ. Fro. Cede, 0. 7, r. i5—Scope. 

An acknowledgmont of liability euffioient under 
8. 19 of the Limitation Act to give a fresh start 
to limitation from the date thereof ehould oo^.b® 
allowed in evidence unless the ground upon which 
exemption from limitation is claimed is pleaded 
speoifioHlly. [P' 606, 0. 3,] 

ShivcshivaT Daydl and Brijkishore 
Prasad —for the Appsllants. 

Sushil Madhah Mullick^iot the Res¬ 


in consideration of Rs. 600. On the 24th 
of March, 1902, the defendants executed a 
noortgage in favour of Jhandu Mahton and 
Chhatardhari Mahton in respect of the 
same property in consideration of Rs. 1,300' 
repayable in five years. The present suit 
is brought on this mortgage. The debt 
became re-payable in March 1907 and a 
suit might, therefore, be maintained up to 
March 1919, The suit in fact was 
instituted on the 20th May, 1919, and the 
only question was whether, as the Courts 
below have concurrently held, it is barred 
by time or not. The plaintiffs, in order to 
save limitation, alleged in paragraph 7 of 
the plaint that certain payments were made 
from time to time on account of principal 
and interest. Both the Courts below have 
held that these payments are not proved 
and this finding is conclusive. The plaint¬ 
iffs were allowed to put in evidence a 
written statement in suit No. 455 of 1909 
filed by the prefeent defendants. Exhibit 4 
which is said to contain an acknowledg¬ 
ment cf liability suflBcient under section 19 
of the Limitation Act to give a fresh start 
to limitation from the date thereof. The 
procedure adopted by the Subordinate 
Judge in allowing this evidence to be given, 
notwithstanding the express provisions of 
Order 7. rule 6, which requires the ground 
upon which exemption from limitation is 
claimed to be pleeded, is to be disapproved. 
But the evidence cannot now be ruled 
inadmissible because the defendants did nob 
object to it. as they should have done, at a 
time when the plaintiffs would have been 
enabled to apply for amendment of their 
plaint. Assuming, then, that this evidence 
was properly admitted, the solo question is 
whether it contains such an acknowledg¬ 
ment as is contemplated in section 19. 
The statement is as follows : 


pondentSi 

Ross. J. This is an appeal by the 
plaintiffs against the decree of the District 
Judge of Patna affirming a decision of the 
Subordinate Judge dismissing their suit. 
The facts may be briefly stated; One 
Parsan Singh, husband of defendant No. 1, 
and grandfather of defendant No. 2, owned 
a JHukarrari interest in 3 darns share in 
wiaw^a Ghariari Buzurg and the proprie¬ 
tary interest subsequently passed into 
defendants’ family. By a deed of Ijara dated 
the 11th July. 1917, they granted a Sataua 
lease of the aforesaid share to the plaintiffs 
Jhandu Mahton and Chhatardhari Mahton 


“ la 3 Dams Pokhta which as i3 said by plaint- 
3 19 eQUiv*Unt tc 12 a?. 12 dams, Kaurt 
:ham. Parsaa Sinpb, Bam Sar-\n Bingh and K'^rn 
’casad Siogh bad as stated above lull milkiat 
igbts and alter the death cf Parsan Biugb, Ram 
’tasad Siegh and R:^m Bsran Singh, ihair aop3, 
,3 sutvivors, acquired the same rights therein, 
,od because they had run into debts and the 
hate spoken of was in Safaua Zarpeshgi f®*®® 
usufructuary mortgage) of Jbatdoo Mahton and 
iJbhaterdhari Mahton, so, in order to pay efi the 

lebt of Jhandu Mahton and Cbhaterdhan 
SlahtOD, all the members of the joint family foio 

Ball of it, i.e.t 6 annas 6 daws and 5 *a«rM, 

ander sale-deed dated lSth July, 1808. oorreepond- 
ing to Sawan 1310 F. to defendants Nos. 1 to 
lod after the pnrobase the names of dwwdaiJtj 
Nos. 1 to 4 were entered In Ibe Land Regfstratw ■ 
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Bogiaier and Ifom that time up till now they are 
in poasessioo. Slatemenla ot the plaintiff oonttary 
to this are entirely (alee.'* 


The Courts below have held that this 
written statement does not oontair any 
clear and speoifio acknowledgment of the 
bond in suit. It is true that the explicit 
reference is to the Satawa Zarpeshgi lease. 
But paragraph 6 of the written statement 
in the present suit shows that it included 
the bond now in suit. This statement was 
made before the expiration of the period 
prescribed for the suit. It was signed by 
the party to be charged. There is then an 
acknowledgment of the debt: but is it a 
suffioiant acknowledgment of liability? 

An acknowledgment that a debt was due, 
without more, will be held bo imply a pro¬ 
mise to pay; Maniram v. Seth Bup 
Chand (1). On the other band, the state¬ 
ment that there was a debt but it has been 
discharged, is nob sufficient: Bangamami 
Cheiii v. Thangavelu Chetti (2). The 
present case seems to stand somewhere 
between these two. There is an acknow¬ 
ledgment that there was a mortgage. ^ 

There is no express statement that it was 
discharged : but there is a statement that, 
in order to pay it off, a sale was effected on 
the 13th July, 1903. and since that date the 
vendees have been in possession of the 
property. The inference to be drawn from 
this will at least negative the implication 
of a promise bo pay. The fact that it has 
been proved to the satisfaction of the 
Courts below that the alleged sale was not 
effective is immateiial. as we are concerned 
only with the form of the acknowledgment. 
It seems to me, reading the statement as a 

whole that it is impossible to say that it 

has satisfied any of the tests laid down in 
Manvram Seth v. Seth Bupchand (1). It 
is not an acknowledgment from which an 
absolute promise to pay can be inferred, nor 
is it an unoondibional promise to pay the 
speoifio debt, nor is it a conditional promise 
to pay the debt with evidence that the 
condition has been performed. The ease 
seems to me to be somewhat similar to the 
case of Bam Das v. Brijnandan Das (3). 
There also the acknowledgment relied upon 
was contained in a written Btatem ent in a 

m (1906)83 Oal. 1047 = 88 LA. 168-4 C.L.J. 94 
' a6 Bom. LR. 601-10 C.W.N. 074 = 1 
M.Ii.T. 199-3 A.L.J. 6aS = l6M.L.J. 300= 

aN.L.B. iSOfP.O.). * 

(1919) 49 687“10 L-W. 888“96 MeL^T# 

^ ' 147-{1919| M.W.N. 448-60 I.O. 380. 

(8) (1889) 9 Oal. 616—13 284. 


previous litigation. After reciting the 
statement, the learned Judges went on to 
say : 

*• Now that is an aoknowledgment oi the original 
making ol the mortgage-dead and ol posseseion 
being taken under it but the statement goes on to 
allege the execution subsequently of two other 
deeds practically superseding the mortgage end 
altering the relation of parties. Under the terms 
of Art. 148 we do not. think that this is a 
suffioient acknowledgment to save the case from 
limitation." 


It is true that in the present case it is 
not said that the mortgage waa supersoded 
by the subsequent dealings with the pro¬ 
perty, but it is said that in order to pay ot! 
the mortgage, the property was sold and 
passed ioto the poasaaaion of the vendees. 
When it is considered that the mortgage' 
explicitly referred to in the written state¬ 
ment was the usufructuary mortgage, the 
statement that the possession passed to the 
vendees under the deed of sale suggests 
the inference that the liability under 
the mortgage no longer existed. I sm^ 
therefore, of the opinion that the state¬ 
ment cannot be relied upon as an acknow¬ 
ledgment within seotiou 19 of the Ionian 
Limitation Aot. The appeal must bo ais- 
missed with costs. 

Das, J.I agree. 

Appeal d%smtss€d. 


1924 Patna 807. 

Adami, j. 

Janki Chowdhury and ano£/ier—Plainb- 
iffs-Appellants 

V. 

Samhodh Eurmiand oi/iers—Deiendants- 
Respondents. 

Appeal from Appellate Decree No. 781 
of 1920, decided on 28bh June, 1922, against 

a decision of the Judicial Commissioner ot 

Chota Nagpur, dated the 28bh July, 

Chota Nagpur Tenancy Ad, 8 . 

Appeal liee to Judicial Commissioner from Deputy 
Collector if he deddes gueafton of Utle w proccca 
""iC undlr S. i77. clota Nagp-r Act. 

S.i77-Chota Nagpur Tenancy Act h, 

Where ptooeedioge ate 

Pnnrfe will not oome to a deoiaioo aa to the tes^o 

OommiBBioner. . . 

S' “4 

t and the Deputy Oolleotor deoided A 

ru«SonTrm:«tp. sob. o. 
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Held, th'it thoagh the velue o! the aait waa leas 
ihan Ra. 100 appeal lay to Jadioial Oommiasiooet. 

Narendra Ncith Sen for Sailendra Nath 
Palit —for the Aopellants. 

Atitl Krishna Bay —for the Ragpondante. 

Judgmont :—The plaintiffs instituted a 
suit for rent agiinab the defendants 

who denied the pUinbiffs’ title to receive 
Tent and abated that they had paid reo^3 bo 
one Tfibani Sahu. Under aeotion 177 of 
the Ohoba Nagpur Tenanoy Aob. Trib^ni 
Sahu wag joiued aa a party intervanor. 
and olaimad that he waa entitled bo receive 
rent and had received rent from the defend¬ 
ants. The Deputy OoUecbor who trie! the 
suit found that Mugsamraab Bimla K lar, 
wife of the pUinciff No. 1 and mother of 
the plaintiff Nj. 2. was reoordei in the 
T€Oord-of-righbg. that Tribeni and his father 
were not proved to have been oolieoting 
rents in reapeob of these lands previoudy 
and that Tribeni Sihu was nob entitled bo 
collect rents. He disbelieved the defend¬ 
ants' plea of payment and deoraed the suit 

as against the defendants. 

An appeal was made to bhe Julicial Gom- 
missioner who reversed the fiuding of the 
Deputy Collector and found that the plaint¬ 
iffs had given no evidence of possession 
and Tribeni was in possession an! was 
in the habit of receiving the svha 
rents from the under-raiyabs. Ha held 
that rent was paid bv the defendants in 
good faith bo Tribeni Sahu for the year in 
suit and allowed the appeal and dismissed 
the suit. 

Tna first contention of the learned Valiii 
for the aopelUnbs is that no appeal lay to 
the Judicial Commissioner and that the 
appeal should have bean made to the 

Daputy Gommissioner. 

Now the value of the suit was below 
Es. lOOand it was tried by a Dsputy GjHeo- 
tor. The learned Vakil refers to sections 218, 
224 and 177 of the Ohoba Nagour Tenancy 
Act. Under clause (^>) of suo-saorJon (l> of 
sootion 224. suits which were tried ao'i deci¬ 
ded by a Deputy Oellecbor and in w»iah 
underseobiou 218, sub-section (2) an apoaal 
is allowed bo the Deputy Oommissiouer, are 
nob appealable bo the Judicial Commissioner 
and section 218, sab-seotion (1) in the first 
plaoa says that the jodgaaenb of the De¬ 
puty Oommissiouer, is final where the value 
et the suit is Rs. 100. unless in the suit a 
question relating to a title to land, or to 
«ome interest in land, as between parties 


having oonflioting claims thereto, has been 
determined by the judgment, and sub¬ 
section (21 states that wheu any such suit, 
in which, if tried and decided by 
a Deputy Oommisdoner, the judgment of 
the Diputy Gommissioner would be final, is 
tried and decided by a Deputy Oolleotor, an 
appeal from the judgment of the Deputy 
Collector shall lie to the Deputy Com¬ 
missioner. Where proceedings were 
taken under section 177, that is, where a 
payment to an interveoor is claimed and 
asserted, the only question which has to 
be decided in the suit is whether the 
payment has in fact been made bo such 
intervenor in good faith, and the decision 
ia a suit under that section cannot affect 
the right of any party who may have a 
leg\l title to the rent to establish that title 
by a suit in a Civil Geurt. It is argued 
therefore that as this is nob a casein which 
a question of title to the land or interest in 
the land could be decided and the value 
was below Rs- 100, the apoeal should 
under sub section ( 2 i of section 218 be 
filed before the Deputy Commissioner and 
DOt the Judicial Commissioner. 

Now it is quite true that where proceed¬ 
ings are taken under section 177, the Court 
will nob come bo a decision as tothe respec¬ 
tive tide of parties bo the suit, but in thisj 
case the Deputy Oolleotor has decided al 
question regarding the interest in land as 
between the parties. Oce of the issues 
framed w« whether Tribeni Sahu was 
entitled to the rent from the land, and he 
has decided that Tribeni u not entitled to 
rent from the defendants. Thus there has 
been a question of title or interest in land 
determined by the Deputy .^olleotor and 
therefore an appeal will Me to the Julicial 
Oemmissioner and not bo the Deputy Com¬ 
missioner. I need only refer to the case 
of Lall Bhim Singhv: Gumin Qhinjhu (1). 
Tcera it was held that the decision of a 
Djputy C)ll 0 !toras to whether an inter- 
venor hal been actually an! in good faith 
receiving and enjoying rent before and up to 
the time of the commenoemeot of the suit, 
is a decision uooQ the question whether the 
intervenor is entitled to collect rent and 
therefore it is a decision upon a question 
relating to some iaterest in land as between 
parties having oonflioting olaims thereto. 

Then it is oontendod that in this suit a 
decision was neoasaary as to wh ether Tribeni 

(1) U996) 1 C.W.Ni 341. 
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rooeivod tho foot from feho dofondants in 
good faith, and that there has been =eo 
definite finding by the Judicial Commis¬ 
sioner on this point. It is true that there 
is no definite finding but the Judicial Com¬ 
missioner has found that Tribeni had been 
in possession and had been receiving the 
sajha rent from the under-raiyats, and ha 
Btates that he has no reason to believe that 
it was not paid in good faith. Ho found 
that there was no evidence that the plaint¬ 
iffs had ever been in possession of the 
land. I think that this is equivalent 
to a finding that Tribeni had been in 
the habit of receiving rents and that 
he received the rents on this occasion 
in the ordinary oourea and han't fide. 

Another conteotion is that the Judicial 
Commissioner has relied upon tba order 
passed by an Assistant Settlement Offijer 
during the khanapuri prooeediags and has 
bean influenced by this order in his find¬ 
ings as to Tribeni’s possession. It is 
urged that this order was inadmissible in 
avidenca and it may be taken that an order 
passed during the khanapuri proceedings 
U nob gool evidence ; but it is quite clear 
that the Judicial Commissioner has not 
based hia finding on this document, nor do 
I think has he been iofluanoed by it. All 
he presumes from the order is that Tribeni 
and his father probably managed the land 
for the wife of plaintiff No. I during her 
girlhood. Ha merely says that ooneider- 
ing the order of the Assistant Sactloment 
Offioei* ili sound at all improbable 

that Tribeni did manage the property for 
the plaintiff's wife. What tba Judicial 
Commissioner had to determine was whe¬ 
ther payment of rent bad been made by 
the defendants to Tribeni and whether 
that payment was made in good faith and 
the rent was received in good faith, and 
the Judicial Oommissiooer has come to 
findings on this point and his findings are 
findings on this point and hU findiags as 
between Tribeni and the plaintiffs is one 
which can bo settled in a separata suit. It 
was not the duty of the Judicial Commis- 
aioner bo come bo any finding which could 
be taken as a decision as to title. Accord¬ 
ingly the appeal is dismissed with costs. 

Appeal dismissed* 


1924 Patna 809. 

Das and Macpherson. jj. 

Rameshwardhari Singk and another —' 
Defendants-Appellants. 

V. 

Sadho Siran Singh and another — 

Plaintiffs-Raspondants. 

Appeal from Original Order N 1 . 119 of 

1923, with Civil Revision N >. 193 of 1923, 
decided on 13th Augu?ti. 1923 from an 

order of the Subordinate Judge, Shahabad, 

dated tho I76h April, 1923. 

Cio. pro Codr^, 0 47. r 1 (cl-TFjr^is " or 
could not be vroluce i bi/ h.x’n -ot th9 timd ” refer 
to “ u »»3 nil loilHin knoivledie.'* 

The words “or oooll nos be D-ola'>?d by him at 

the ma%t rilor to oh5 wirl'i -vh';h oreo-de 

namely, “wu not within li-g k loThe 

whole o'uaaa ma<t cDitn'.bf. h» ntv tmo'rt^at 

matters for review were mt w '.bm the k owWlge 
of the patty aid therefore ouH n't Oa pndaoed 
by him at the tim* wb^n the I-ido wte pa^^ed or 
the order male. [P- 610. ^ ] 

(b» Cio. Pry. Cod9.0.i7.r 2 - io^Ues when 
the Jaigi en’erUinia? r-unuj ii i 

Where the J'l Igi who ^n-.jf • aio' I the aoo'i nation 

for review OT--liTQ ' wbipH = 'l 'b^ 

to be reviewel 0 47, r 2 *po m (P 610, . l.J 

S<lU^n Ahrno.i. S. .U M iViok and 

0. P Sing/i—for the Aooallants. 

P. K S^.n and SI. Ali Khan for 
L. S. Singh—or the Risoonients. 

applioathn mast saocsad. 
The learned Judge who dealt with the 
applioatioQ for review though^, that he 
was mere or lesshounl by 'ihe direction 
of this Oiurb asking him to review the 
order passed on ths 22iid -Tune, 1922 , bub 
as a matter of fact cnere is no dirac-.ion 
ab all uupn him to do any such thing. 
We took special care to ooin-. out that the 
matter rested entirelv W'tn the learned 
Subordinate Judge In tne course of my 
judgment I said as follows:— I do nob 
say whether in the oircumstanoes of the 
case the learned S ibordinar.a Judge would 
have been right in reviewing the order. 
Tnab point is not before us and it is Qot 

right that we should express our opinion 

OQ it; bat all that we de say le ^ 
there wae oooaolete power m the Ooert 
under Order 47, rale 1 of the Oode to review 
the order passed by it rejeotiog the pUmt 
under Order 12, rale 11 (e) of the Ciy.1 

Procedure Oode.” * _ n 

It was urged by Mr. P, K. Sen on behalf 
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of the respondaotB that fcho laamed 
Subordinate Judge eseroiaed hifl own 
discretion in the matter and thought that 
he ought to review the order of the 
22od June, 1922. Now it must be remem¬ 
bered that the learned Judge who heard 
the application for review was not the 
Judge who passed the order sought to be 
reviewed. It is necessary bo remember this 
fact in view of the arguments that have 
been advanced to us. Now I am quite 
willing to assume that the learned Judge 
exeroieed his own judgment in the matter 
and that he came to the conclusion that 
the order of the 22Dd June, 1922, was one 
whicb, in the circumstances of the case, 
should be reviewed. Now the only alle¬ 
gation upon which the respondents have 
succeeded in the Court below js that con¬ 
tained in paragraph 3 of the pebitmn. That 
paragraph runs as follows :— That a day 

or two before the date (hsed for 
the defendant opposite party prohibited 
Santokhi Mian and others with whom the 
applicant had arranged to borrow money, 
from lending money to the applicant and 
the said Mabajan. therefore, out of fear 
of the defendants who are wealthy and 
influential, deceived the applicants m niok 
of time.” Now it is not suggested before us 
by Mr. P.K. Sen that his clients discovered 
the facts stated in the third paragraph 
of the petition after the decree was passed 
in the cass. In fact the petition 
by the respondent on the 22nd June, 19^^. 
abundantly proves that at the date when 
the order of the 22Dd June, was passed 
the respondents were aware of all the tacts 
which they alleged in the third paragraph 
of the plaint. That being so, it is necessary 
to consider whether the respondents have 
brought themselves within the terjus of 
I Order 47, rule 2 of the Code. As I have 
1 said, the learned Judge who entertained 
the application for review was nob the 
I Judge who passed the order of the 
l22nd June. 1922. That being so. Order 47. 
rule 2. applied. That rule provides as 

follows:— "An application for review of a 

decree or order of a Court, not being a High 
Court, upon some ground other than the 
discovery of such new and important 
matter or evidence as is referred to m 

rule 1 or the existence of a clerical or anth- 
metical mistake or error apparent on the 
face of the decree shall be made only to 
the Judge who passed the deorTO or made 
the order sought to be reviewed. 


It was, therefore, nob open to the learnt 
Judge, nob being the Judge who passed 
the order sought to be reviewed, to allow 
the application for review for any sutfi- 
oient reason that might have been shown 
by the respondent. They could succeed, 
if at all. either on the ground that they 
had discovered new and important matter 
or evidence which, after the exercise of 
duo diligence was nob within their know¬ 
ledge or could nob be produced by them 
at the time when the decree was passed 
or on the ground that on account of some 
misfcake or 0 rror apparenb on fche face of 
the record the decree passed on the 
22Dd June, 1922. should be reviewed. As I 
have pointed out, it cannot be urged by 
the respondeots that they made any dis¬ 
covery of new and important matter 
subsequent] to the 22nd June, 1922. Mr. 
P, K. Sen argues that it is not his case that 
he was not aware of the fact alleged by 
him in the third paragraph of the peti¬ 
tion of the 22nd June, 1922, but that his 
case is that the learned Judge refused to 
consider those matters and the position 
must be the same as if they were not 
produced by him at the time when the 
decree was passed in this case. I am 
unable to taka this view of this very 
important clause of Order 47, rule 1. The 
words "Or could not be produced by 
him at the time ” must refer to the words 
which precede, namely. " was nob wibbin 
his knowledge.” The whole clause must, 
in my opinion, mean that these new im¬ 
portant matters which are now alleged by 
the applicant for review were nob within 
bis knowledge and, therefore, could not be 
produced by him at the time when the 
decree was passed or the order made. It 
is conceded that all the facts alleged in 
the third paragraph of the petition were 
within the knowledge of the respondents 
certainly before the decree sought to be 
reviewed was passed. That being so, 1 
hold that there was no power in the 
learned Judge of the Court below to 
review the order of the 22nd June, 1922. 

The appeal must accordingly be allowed 

and the order passed by the Court below 

must be set aside. The appellants aro 

entitled to their costs both here ana m 

the Court below. Hearing fee in thia 

Court ten gold mohurs. No separate order 

need be passed in the Civil revision oaao. 

Macpherson, J.:—I agree. 

Appeal allowed. 
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Foster, j. 

Arjun Das-Gulab Bai Firm —Pebitioners 

V. 

E. L Eaihvay Co.—Opposite Party. 

Civ. Kev. Petition No. 158 of 1923. deci¬ 
ded on 27th June. 1923. from an order of 
the Subordinate Judge, Dhanbad, dated the 


such care as a man of ordinary prndenoe 
\vould, under similar oiroumstanoes, take of 
bis own g( ods of the same bulk, quality 
and value as the goods bailed. Had the 
deoision bieo otherwise the onus would 
have rested upon the plaintiff to show that 
the loss fell under one of the exceptions 
mentioned in the Risk Note. The learned 
Subordinate Judge’s judgment proceeds as 
follows:—*' On the evidence of the defend* 


I2tb March, 1923. 

(a) Railways Act. S- SO -When consignment of 
goods ts to run over two Roiltoaj/s the recetwitig 
railway is agent of ihe deUvering railway. 

When a consignment is to run over two oonso* 
outive railways the first railway to which the 
goods are ooosigned is the agent of the second 
tailwEij by which the goods aro to be deliveted to 
the consignee, who has a tight of snik against both 
lot any loss ocontred as the ptinoipal is ordinarily 
liable lot the negligence of bis agent. [P, 911, 

0. a.] 

(b) Railways Act. 8 . 72^Mtre proof of strike is 
not su^cient to exonerate the company from the 
responsibility for loss, 

Tho mere proof that a strike took place on the 
Railway of the principal defendant is by no means a 
justifiable basis lot the inference that that Railway 
was not reBpoDsible. But it must be proved that 
the loss occurred on the Railway which was afle^- 
ed by the strike, that tho loss occurred during the 
period of the strike and that the loss was in some 
Bpeoifio wfty lbs resulk o! the strike* [P* 813t 0* 10 

Banwari Lai —for the Petitioners. 

N. G. Sinha and B. B. Ghosh^tot the 
Opposito Party. 

Judgment:—The plaintiff waa consi¬ 
gnee of 135 bags of mustard seed despatched 
from the Ghaparmookh Station on the Assam 
Bengal Railwav to the plaintiff at Dhanbad 
East Indian Railway. Tho consignment 
would in the ordinary course pass over 
the Assam Bengal Railway, the Eastern 
Bengal Railway and, finally, the East 
Indian Railway. The plaintiff succeeded 
in recovering from the East Indian Rail¬ 
way only 120 bags of mustard delivered at 
Dhanbad Station and he sues for oompensa- 
bion for non-delivery of the remaining bags. 
The Subordinate Judge who tried the ease 
in the Small Cause Court found that the 
Risk Note, Forms A and B, was not proved 
to have been signed by any agent of the 
oonsignors or by the ooneignors themselves 
and, therefore, the responsibility of the 
Railway was as indicated in the first sub¬ 
section of section 72 of the Indian Railways 
Act. In other words.thia deoision meant that 
it was for the Railway to prove that they 
bad exeroieed in reepeot of the goods bailed 


mb’s side I am satisfied that the loss was 
20 t due bo any want of proper care on the 
part of the East Indian Railway Company 
in carrying the goods or for wilful negli- 
necce. It is proved that there was a 
[abour strike throughout the line for two 
months from the end of February and the 
Company had no control over the strikers 
and 80 the defendant’s case that the loss 
was due to oiroumstances beyond their 
control seems to be correct. 

The fault I find with this judgment is 
that an unjustifiable inference is drawn 
from the established fact that there was a 
strike. If tbe Railway assigns the strike 
as tbe cause of tbe loss and if it is found, 
as has been found in this case, that there 
was a strike it still remains to be shown ‘ 
that the loss occurred on the Railway 
which was affected by the strike, that the 
loss occurred during the period of the strike 
and that tbe loss was in some specific way 
tbe result of the strike. In oonneobion 
with the last point it is bo be remembered 
that a strike in itself need not inevitably 
result in loss of goods. If this is true, then 
it is for the Railway to show what other 
ciroumsbances. possibly circumstances con¬ 
nected with or arising out of tbe strike, 
brought about the loss. Ibis also neces¬ 
sary in this connection to remember why 
it is that under section 80 of the Indian 
Railways Act the oonsignea has a right of 
suit against tbe Assam Bengal Railway, 
to which Railway tbe goods were delivered 
by tbe consignor thereof, as well as a right 
of suit against the particular Railway 
Administration on whose Railway the loss 
occurred. Tbe reason is that the Assam 
Bengal Railway was in the matter of this 

consignment agent of ^ 

Railway which was finally to deliver the 

property to the consignee. The principal 

would ordinarily be liable for the 

of his agent and the person who suffers the 

loss would also ° 

tbe agent himself who had been “eghg®nt. 

That is the reason for the provisions o 
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seotioo 80 of bha Indian KaiLwaYB Aob. 
So, tiba msra proof that a abrika book place 
on tha Riilway of bha principal defendanb 
is by no ocaaos a jnstifiibla basis for bha 
inference bhab bbab Railway was nob 
resooQsibie. In noy opinion bha judgment 
is defacbiva, because the issues of fact hava 
not been kapb in view and a wrong inference 
had been drawn from one fact alone which 
in itself would be an inadequate defence. 
Up to this point I hava assumed that tha 
Railway had the burden of showing that 
there was no wilful negligence. 

I now come bo consider whether the learn- 
ad Subordinate Judge has rightly decided 
that the case falls under the first sub-sec¬ 
tion of section 72 of the Act. Tha Risk Notes 
purport to be signed by one Gangadhar on 
bahalf of the firm Lichmi Ohand-Golab 
Chand woo were the consignors. Bat the 
members of the Ghaparmookh Station 
Staff deposed that the signature was made 
by one Nowrang, a partner of bhab firm and 
there is no evidence bo show what connec¬ 
tion Gangadhar bad with the consignor firm. 
From this the learned Subordinate Judge 
deduces the conclusion bhab there is no proof 
that the consignors or their agents signed 
the Ri-^k Note forms and thereupon ha as¬ 
signed the onus in the case bo the defendant. 
Ib"i 3 urged by the learned Vakil on behalf 
of tha respondents that this decision is 
unsatisfactory from a legal poinbsof view 
inasmuch as it does nob take notice of the 
fact that the consignee plaintiff has availed 
himself of the benefits of the Risk Note. 
He has taken delivery of 120 bags after 
paying a reduced freight through his 
Ageob bhe consignor. It is urged that this 
act of the plainbiff may be construei as 
binding him either on the ground that he 
has ratified bhe acC of whoever signed the 
Risk Note, or on tha ground that ha is 
estopped by having induced che Railway 
to acoeob lower rates and to give up the 
goods (120 bags) bo himself on producfcion 
of bhe Risk Note. 

On all these grounds I consider the judg¬ 
ment is defective and nob in accordance 
with the law. The queabion whether bha 
aobs of bhe plainbiff are such as to preclude 
the plaintiff from pleading bhab his rights 

are nob limited by bha RUk Note depends 

on detailed facts which are to be gob from 
the evidence. Tha Court will have bo 
decide these queations and draw the proper 
inference. If the decision is that tha case 
\iaU8 under the first sub-section of section 72 


of the Indian Railways Act then the matter 
of wilful negliganoa will have to be ooD' 
sidered in greater detail and with more 
regard bo the legal elements of negligence 
than have been displayed in the julgment 
of the learned Subordinate Judge. I con¬ 
sider that the trial has not been in accord¬ 
ance with law, so 1 set aside the judg¬ 
ment and the deorea and direct: a re-trial 
in toto. Costs will abide the result. 

Retrial ordered. 


1934 Patna 812. 

Kolwant Sahat, j. 

The BxU Indian Ratlw%y Company, 
Ltd. —Ddfendants-Applicants. 

v. 

Netram Ganesh Lxl —Plaintiffs-Reapond- 
ents. 

Oiril Rev. Pebicion No. 332 of 1922, 
decided on 17bh April, 1923, against bhe 
decision of the Small Oauea Oour'’* Julge 
Dhanbad, dated the I4jh August, 1922. 

iiiiftotvi ict, S 7^-S'O'ii'*'? 

Form Bshifix the onui from (he Rx Itoty Compmy 
to thi olaittiff of proving thxt the lo^s »3 caused 
thro^igh the negligence of the servants of the 
railwiy. 

Wcido (h9 pUiatifi S’gca the F >rm B 

aod admits loss of gjoda, the ooae of proving wiUal 
negieot oa tha pert of the dafeolaat r*il*vay or 
theft by ot wilful oegleot of ita servaote. tr^pspoet 
ageots oc oarriars is shifted on to ‘he pleinsifla 
from tha defeodaot Compeoy. [P. 8l3, G 2] 

Niresh Ch'indra Sinha and Sivanarayan 
Bose —for bhe Appellants. 

Jannk Kisho^e —for bha Respondents. 

Judgment:—Tois is an application 
for ravnion under section 25 of the Pro¬ 
vincial Small Cause Courts Act filed by bhe 
defendants, the Etst Indian Railway 
Company, against bhe decision of bha Sajall 
Cause CJoartj Juige of Doanbad, dated 
the 14bh August. 1922. The suit was 
brought by bha plaintiffs for compensa¬ 
tion for non-delivery of bhres bags of flour 
out of a coosignmaab of 221 bags. Tb® 
defendant Company raised the defence, 
inter alia, that the goods were desoabohed 
at owner’s risk under Risk Note, Form B, 
and they were nob liable for oompansatiou 
as bhe three bags were lost during transit 
and the loss was nob due to wilful negleob 
on the part of the Railway Adminiabrabioo 
or to theft by, or to the wilful neglect of, it* 
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SBtVftDtfl. The learned Subordinate Judge 
has held that the Biek Note. Form B, was 
executed by the consignor, bub he threw 
the onus upon the deiendant Company 
to prove that fehe three packages in ques¬ 
tion were put into the wagon and sent 
but were lost. He held that there was no 
such evidence and that unless loss is proved 
the plaintiffs could not be called upon 
to prove that the loss was due to wilful 
neglect of the defendant. In support of 
the view taken by him the learned Judge 
relied upon the oase of Ghelabhai Punsi 
V. East Indian Railway Company (1). He 
aoooroingly decreed the suit- with costs. 

It has been argued by the learned Vakil 
for the petitioners that the learned Judge 
was wrong in throwing the onus upon the 
defendant Company to prove the loss in 
the first instance. He argues that the onus 
was entirely on the plaintiffs to prove 
wilful neglect on the part of the defendant 
Company. He further argues that, in 
any event, it was admitted by the plaintiffs 
in the plaint that the three packages in 
question were lost and, therefore, the 
defendant Company was nob called upon 
to adduce evidence to prove the loss. 

As regards the first point, the question is 
now settled by the decision of this Court 
in the case of Great Indian Pemnsular 
Railway Company v. Jitan Ram-Ntrmal 
Ram (2J that the loss referred to in sec¬ 
tion 72 and other sections of Chapter VII 
of the Indian Railways Act is the loss 
suffered by the consignor or the true owner, 
where such loss occurred by reason of mis¬ 
delivery or nondelivery. The word loss 

in the Risk Note is not confined to the case 
of involuntary or unwilling parting with the 
things with reference to which the word 
is used If that is 80 , then non-dehvery 
of the three packages is question in the pre¬ 
sent case amounts bo loss within the mean¬ 
ing of the term usod in the Risk Note execut¬ 
ed by the consignor and, therefore, it was nob 
necessary for the Railway Company, in the 
first instance, to prove the loss by adducing 
evidence on the point. Moreover, the loss 
of the packages was, I find, clearly admitted 
by the plaintiffs. The onus was, therefore, 
upon the plaintiffs to prove wilful neglect 
on the part of the Railway Administration 
or, theft by or to the wilful neglect of its 

(1) ll93t) 46 Bom. 1201=fi3 I.O. 341 = 33 Bom. 

<3) 1938 Patna 396“3 Pat 443=4 P.Ij.Tt 173= 
1923 Pat. 89=1 Pat. Ii.S. 169. 


servants, agents or carriers as provided 
for in the Risk Note, Form B. 

It has been argued by the learned Vakil 
of the opposite party that, under section 76 
of the Indian Railways Aot, it was not ne¬ 
cessary for the plaintiffs to prove how the 
loss was caused, but, as was held in the case 
of Great Indian Peninsular Railway 
Company v. Jjtan Ram-Nirmnl Rom (3) 
the ordinary liability under geolion 76 
of the Indian Railways Aot was limited by 
the special agreement entered into by and 
between the patties under the Risk Note. 
Form B. Such an agreement has been 
saved by clause (2) of section 72 of the 
Indian Railways Aot and the patties were 
bound thereby. I am, therefore, of opinion 
that the learned Judge was wrong in throw¬ 
ing the onus upon the defendant Company 
to prove the loss in the first inslacoe. In ' 
order to succeed in the action, it is incum- 
beot upon the plaintiff to prove wilfnl 
neglect on the part of the defendants or 
theft by, or wilful neglect of its servants, 
transport agents or carriers as provided 
by the Ritk Note. The decree of the Court 
below must, therefore, be set aside and 
the case remanded to it for decision 
throwing the onus of proof on the plaintiffs 
as stated above. It would be open to the 
plaintiffs to adduce evidence of wilui 
neglect if they choose to do so. Cost will 
abide the result. Hearing fee one gold 

mohur, ^ , , 

Case remanaea. 


(3) 1923 Pat. 17 = 3 P.L.T. 222. 


1924 Patna 813. 

Foster, j. 

Joharmal A/arw^ari—Petitioner 

V. 

The King- Emperor—OppoBiio Party. 

Criminal R. C. No. 10 of 1924. decided 
on 23rd February. 1924, against the order 
of the District Magistrate of Bbagalpur, 
dated the 19th December, 1923. 

Evidence- DMirf in 

eonvicuon tastd upon pirt of the sowealcijr- 
wt“.‘ caoaot be beHeved ie its 

Ooa”l oeeoo?reconet.uot . etc, end 
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coDviob the aooused od the stocy wholly iaooDsist* 
aat with that told by witnesseG. [P. 815, U. 1.] 

Manuk, Gupta and G. C. Pal —for the 
Petitioner. 

Aziz and S. A. Sami —for the Complain¬ 
ant. 

Judgment:—The petitioner owns a 
hou^e in which the complainant who is a 
Brahmin rents a room. He has been 
convicted under sections 457 and 354 of 
the Indian Penal Code on the allegations 
that on the night of the occurrence at 
1 a.m. he entered the room where the 
complainant’s wife was sleeping, gagged 
her, laid one hand on her breast and with 
the other hand offered her some Govern¬ 
ment currency Notes. The wife resisted 
and in the struggle some brass utensils 
were upset. This gave alarm to three 
persons who ware sleeping in the courtyard, 
namely, the woman’s husband (the com¬ 
plainant) his brother-in-law and bis servant. 
The complainant called the accused parents 
to the spot and the complainant and bis 
wife wept so loudly as to attract the 
attention of a passer by on the road outside. 
That passer by is a witness who deposes 
that ha stopped to enquire what was the 
matter bat was unable to enter the house 
because the pecitioner’s brother had locked 
the entrance door from inside. The trial 
Court, a Second Class Magistrate, had no 
difficulty in accepting all the facts alleged 
and sentenced the petitioner to rigorous 
imprisonment for two months and a fine of 
Bs. 100 under section 457 and one month’s 
rigorous imprisonment and a fine of 
Ra. 100 under section 354, I.P.O., the 
imprisonment to run concurrently. The 
petitioner then appealed to the District 
Magistrate who dismissed the appeal, 
though to a large extent he rejected the 
evidence. 

The pQjitioner has moved this Court in 
revision and I proceed to consider in 
their order the points raised. The first 
argument is that the judgment of the 
learned District Magistrate offends against 
principles ordinarily accepted in the trial 
of criminal oases. It would perhaps be 
better if 1 made reference at once to those 
parts of the judgment which afterwards 
come under consideration. The learned 
District Magistrate has rejected the evi¬ 
dence of the oompiaioant’s brother-in-law 
bis agent and of the passerby on grounds 
which appear to me to be so olear that 


they should have been given importanoe in 
the original, Conrt hut after rejeotiog these 
three witnesses, be does not by any means 
reject the whole of the prosecution case. 
He says "The conclusion which 1 draw from 
these facts is that the complainant and bis 
wife were alone in the house ; that there 
were no other witnesses except the family 
of the accused. If the wife’s modesty was 
outraged the complainant was helpless. If 
this is so the story of the complainant's 
waking up his brother-in-law and the 
agent and urging them to go into his wife’s 
room can be ignored and also the fact that 
none of the neighbours heard any noise”. 
1 have some difficulty in gathering the 
meaning of this last sentence, but I sur¬ 
mise that the learned Magistrate finds that 
the waking up of the brother-in-law and 
the agent was a siory which can be ignored 
and that it is a fact that the neighbours 
did not bear any noise, but that fact need 
nob weigh against prosecution inasmuch as 
the offence was committed within the 
house against helpless persons. Then be 
finds that the prosecution rests on the 
evidence of the complainant and his wife. 
He finds that the wife had often been left 
alone in the house before and never suffered 
any previous molestation. The question 
that had to be considered by the Magis¬ 
trate was whether the complainant and 
bis wife wore discredited by the fact that 
the witnesses produced were perjured 
witnesses and the Magistrate expi-essly 
refers to the point. He deals with the 
probabilities of the case and finds that it is 
possible that the man may act on a sudden 
sexual impulse, shutting bis eyes to every¬ 
thing else but his immediate gratification. 
But the strongest argument in considering 
probabilities is, in bis opinion that the 
complainant and his wife being Brahmins 
and the accused being (What be calls) a 
Bania, it would be unlikely that the husband 
would face the humiliation and disgrace 
arising from disclosures, nor would the wife 
support him.” Then he proceeds to record 
his findings ”1 do not believe any evidence 
of or reference to prosecution wiKnosses 2, 

3 and 4, still my duty is to arrive at 
the Grutb, and I do believe after anxious 
consideration of all the evidence and relying 
on the evidence of the husband and the 
wife that the offence was committed.” Mr. 
Nanuk in patting forward the case of the 
petitioner has pointed out that here we have 
not merely a case where eye-witnesses or 
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witoeasea at oiroanaafeanoea have been dia- 
oredified and their exoluaion from the 
proaeoution case has left the reaidua un¬ 
affected in itaeW, though leaa aupported, 
but it ia a oaae where the evidence ia 
inter-dependent. The woman atatea that 
she was gagged and assaulted and that the 
noise made in the struggle aummoaed the 
other inmates of the house, and that the 
aoouaed was caught Jl%grante delicto. The 
argument ia that refutation of the 
wiCneaaes’ evidenoe is refutation of the 
evidence of the complainant and hia wife 
themselves and that the Court has not 
considered this aspect of the case : it has 
treated the case as if it fell under the first 
category mentioned by Mr. Manuk, where 
evidence of a corroborating witness is 
discredited, but the only result is that the 
evidence of the witnesses whom remain is 
less aupported, but in itself cannot be aaid 
to be refuted. The ooosequenoe of this, it 
is urged, is that the Court has rested not so 
much on the refuted evidence of the 
complainant and his wife as on pure 
conjectures. I have aet out above the mam 
arguments in the judgment of the learned 
District Magistrate, and it is my opinion 
( that there is justice in this criticism. Once 
the evidence of the complainant and hia wife 
has been refuted in large measure, and once 
the Magiabrate truata the fate of the case to 
a oonsideration of probabilities, that Magis¬ 
trate is in danger of arriving at the realm 
of conjecture. I can suggest many other 
oonjecturea beaidea those which the learned 
^a^istc8iti6 bai9 himself adopted. I sugges 
soine such conjeoburea without any pre¬ 
judice and without any belief that any one 
of them is brue-bub-where such alternative 
conjectures are possible, how can it be 
accepted and a conviction based upon it. 
Here the conjecture selected by the 
District Magiabrate is that the accused had 
a sudden sexual obsession and outraged a 
defenceless woman. The husband and wife 
were helpless and their only way of escape 
from the oppression of the accused, was to 
face the publicity from which both the 
complainant and his wife would otherwise 
have shrunk. That is one oonjeobuce. I 
prooeed bo suggest others. Let us suppose 
the case of a jealous husband who (whether 
bis jealousy is wall founded or otherwise) 
brings a false charge egainsb the persona he 
Buspeots. Let as bake another case that 
suggested in the argument before m 
to-day. a husband finds Iris wife oommit- 


ting adultery, and she, to escape her 
busbaud’s wrath, accuses him of outraging 
her modesty. Thera are many possible 
oonjeotares, any one of which will fib in 
with the residue of the oaae. I can imagine a 
person accepting one or other of these 
inberprebabioDs as most apt to the ciroum- 
sbanoes but dba point ie that they will 
remain oonjeotures, and they are not the 
materials for a conviction in a criminal 
case. Mr. Manuk referred bo the oases of 
Phat Ali Singh v. Emperor (l) and Kalu 
Khalasi v. Emperor (2). In the former 
case it is laid down that it is a recognised 
principle that where a party comes into 
Court with a story which cannot be 
believed as to its asseutial details, it is 
impossible to rely on a part of the story 
for the purpose of convicting the accused . 
and in the second case the learned Judges 
give as a gcouud for setting aside tbe 
sentence that it was obvious^ in that 
case that in regard to the origin of the 
disturbance and the course of events the 
story as re-ooostruotod by the Judge was 
wholly inconsisteub with the story told by 
the witnesses. In my opinion both these 
oases indicate reasons for setting aside the 
decision of the learned District Magistrate 
now under revision. 

Tbe second point taken is that there 
was no sufficient notice given to tbe 
defenoa to meet this new case now adopted 
by bbs l 0 ftrQ 0 d Disferiofe MagisfirntG- Tbe 

argument ia that the accused met the evi¬ 
dence ia the only way possible, namely by 
refuting the prosecution witnesses, and that 
he had no nocioe of the case which has now 
been madethe foundabionfor the petitioner s 
oonviebioD. On the other band Mr. Aziz 
who has been permitted to argue the case 
on the other side urges that this is not a 
case of prejudice at all. The aoouaed knew 
tbe charge ha had bo meet. He knew that 
the essential facts in issue ware whether 
he bad entered the room and outraged uhe 
woman’s modesty, and he knew that the 
Magistrate ia quite 

when he testa the evidenoe and sifts tbe 
Btory by elimination of what is moredible 
I am nob inclined to say what of these two 
arguments should prevail, because I have 

already found that the conviction 18 based 
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m (1918) 6 Pat. L.W Pat. 988 

' f p 7^ »19 Ot. Tj ^ 

(a) ( 1913 H 7 0.W.N. 533=.9 1 . 0 . 1002«UCr. 
LJ314. 
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OD ooDjeobures and that 16 shoold not be 
maiotaioed. 

Bat there i9 one other point remaining. 
The learned District Magistrate has recorded 
his finding—“ I do believe after anxious 
consideration of all the evidence and rely¬ 
ing on the evidence of the husband and the 
wife, that the offence was committed . 
Now, it is asked on the petitioner’s side—• 
what oflence? Where are the findings 
of fact to indicate what offence has been 
found against the petitioner ? In this con¬ 
nection it is pointed out that as regards 
many of the incidents, theevidence of the 
woman bas been held to be refuted. So 
it is necessary that we should know what 
is the residue which has been accepted. 
The struggle resulting in an alarm being 
given to the other inmates of the house 
has apparently been discredited. The next 
finding of fact which comes before one’s 
notice is whether the woman was gagged. 
The importance of this question is that it 
is the only act of the accused which could 
possibly be interpreted as a precaution taken 
to keep the trespass concealed from the 
notice of the person entitled to exclude 
or eject the trespasser I refer to 
section 443 of the Indian Penal Code. There 
is in fact no boding on this point, and it 
is at once open to the petitioner to argue 
that the Magistrate never applied his mind 
to a consideraf ion o( the legal elements of 
the offence of lurking bouse trespass. So it 
is argued that the conviction under sec¬ 
tion 457 does not rest on any findings of 
fact. The argument is fortified by the 
circumstances in this particular case. It was 
most necessary to know which findings of 
fact remained after the Magistrate had 
himself admitted that a large part of 
the story bad been refuted. 

The application is alUowed. The con- 
viotioD and sentences are set aside. The 
petitioner shall be discharged from bis bail 
and set at liberty and the fine, if paid shall 
be refunded. 

Convfcfion set aside. 


1924 Patna 816. 

Mulliok and Bucknill. jj. 

Bhaichand Ful Ohand — Petitioner. 

V. 

Seth Haji Dawood Ayuh —Opposite 
Party. 

Civil R. P. No. 154 of 1923, decided 
on 13th June, 1923, against the order of 
the District Judge, Manbhum, dated the 
11th December, 1922, 

Cio. Pro. Cadi, 0. 9, r. IS^Refusal io set 
aside ex-P4rle decree on the ground of disbelieving 
a medical ceriifi:ate is not revtsadle. 

A Cour( has juriediotion to accept or reject any 
piece ol eeidenoe iooladiog a medical oectifloate, 
beooe its order based apon soob aoceptaoce or 
rejsotioD is not revisable, [P. 8l6, 0. 2.] 

M. S. Das and Mahabir Prasad —for the 
Petitioner. 

A. B. Mukerji and B. B. Mukerji —for 
the Opposite Party. 

Mullick, J.: —The petitioner was defend¬ 
ant in Money Suit No. 84 of 1922 in the 
Court of the Subordinate Judge of Dhana- 
bad. On the 4th April, 1922, he obtained 
time till the Ist May to file his written 
statement. It is said that, meanwhile, he 
had gone away to bis home in Kathiawar 
to attend a marriage ceremony and on 
the 1st of May be failed to appear io Court 
and his pleader asked for an adjournment 
on the ground that he was ill. The Court 
accordingly postponed the case till the 
18ch May. Oo that day the petitioner did 
not appear and an application for adjourn¬ 
ment was filed, which was rejected. The 
petitioner on the 2Qd June, 1922 applied 
the restoration of the case under Order 9 
but the Subordinate Judge after taking his 
evidence declined to believe his statement 
that he was prevented by reason of illness 
from attending the trial and be dismissed 
bis application. There was then an appeal 
to the District Judge who bas taken the 
same view and now the present applioation 
is made for the exercise of our revisional 
jurisdiction. 

It is quite clear, that section 115, Civil 
Procedure Code, cannot apply. There was 
no illegal or irregular exercise of jurisdic¬ 
tion. The District Judge bad jurisdiction 
to accept the medical oertifi cate filed by 
tbe petitioner, or not as he chose. He 
may have given reasons which seem 
insufficient, but that is no ju stifioation for 
interfering with bis order. 


1924 Patna shyamanandan sahay y 
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lb 19 said, that the learned Judge was 
wrong in nob aooepbing the oertiQeai,d from 
an auragiatered medical praotitionar in 
Kathiawar, as the Aob for the regiabrabion 
of madioal practitioners is not in force in 
that part of India. Whether this ia correct 
or not I do nob know. In any event, if 
there was an error on the parb of the 
District Judge, that was not an error of 
jurisdiobioDi 

The application ia dismissed with ooa.e, 
bearing fee one gold viohur, 

Buckniil, J.;—I agree. 

Application dismissed. 


1924 Patna 817. 

Da3 and Kulwanx Sahay, jj. 

Shyam%n<xndcin Sahay and otnera Ap¬ 
pellants 

V. 

RamJivan Lai —Respondent. 

A. A. O. Nos. 123 and 143 of 1920, 
decided on lObh May, 1923, against the 
decree of the Sub Judge, First Court. Muza- 
affarpur, dated 24ch February, 1920. 

Torf—Afahcious hottSi search—Plaintiff must 
prcufl delendam'i responsibility tor the search or 
at least that no other person but defendant eoula 
be responsible^ 

la a 0 uit for damages for malioioua house- 
aearoh plaintiS must prove either by direot 
evidence the responeibility tor the search or by 
proof that the evidence ie not only ooneistent with 
the KUilt of the defendant but that it is inoapable 
of explanation on any other hypothesis except that 
of the defendant's guilt. fP* ^1 

P. Dayal and Jadubans SaAay—(or the 
Appellants 

L. N, Singh, Anand Prasad, R. B. Saran 
TJarnarain Prasad and Rai T. N. Sahai - 
for the Respondent. 

Das, J These analogous appeals arise 
out of a suit instituted by the respondent 
against the appellants for the recovery of 
Rs. 5,200 as damages for a malioioua 
search held in his house. In order to 
understand the dispute between the parties 
it is necessary to set out some of the 
antecedant facts. 

One Jadunandan Sahai was the owner 
of considerable properties known as the 
Baghi Estate. He died in May 1915 leav¬ 
ing Musammat Haaari Kuer, his widow, 
and three sons who are cited as defendants 
Nos. 2, 3 and 4 in this action. The sons 

I9ii P/103 & toil 


being minors, Musammat Iluzari Kuer was 
appointed the guardian of their person 
and property. 

Sometime in February 1917 Musammat 
Hazari Kuer tiled an application before 
the Collector of Muzatlarpur. inviting the 
Court of Wards to take over charge of 
the Bigiii Estate. In cocnootiou with 
those orocoediugs she appointed the 
plaintiff as her Miikhtcar, and ic is the 
case of the plainbitf that tho defendant 
No. 2 was opposed bo the idea, of the Court 
of Wards taking over charge of tho Baghi 
Estate and resisted every attempt made by 
the plaintiff on behalf of Mussammat Ilazari 
Kuer to induce the Court of Wards taking 
over charge of tne estate, .As a matter 
of fact, in May 1917. Mt. Elazari Kuer 


withdrew her application, and thereupon 
the Court of Wards gave up the idea of 
taking over charge of the estate. 

Mt. Hazari Kuer died on the 24th 
June, 1917. After her death a dispute seems 
to havs broken out between Mt. Atar Kuer 
and Mt. Sham Peary Kuer on the question 
as to who was to be appointed the guardian 
of thu minors. It is important bo remem¬ 
ber this fact in order to appreciafe soma of 

the subsequent events. 

Shortly after the death of Mt. Hazari 
Kuer defendant No. 2 produced a letter 
before the Collector alleged to have bean 
written by Mt Hazari Kuer authorising him 
to withdraw certain sums of money amount¬ 
ing to Rs. 64,000 in half notes which iff/. 
Hazari Kuer appears to have deposited 
with the Collector for safe custody. Upon 
the production of that letter, the Collector 
made over Rs. 64,000 in half-notes and tho 
key of the iron safe to defendant No. 2. 
This seems to have given great offence to 
Mt, Sham Peary Kuer whose case was that 
the letter of the 23rd June. 1917, on the 
strength of which the defendant No. 2, 
withdrew the half-notes from the CoUeotor 
was nob in fact written by Mt. Hazari 
Kuer and that it was a forgery. She seems 
to have consulted Mr. Patel on the subjeob 
and it appears that Mr. Patel drew up a 
petition on the 4bh August, 1917. invibing 
the Collector to enquire into the matter 
and bo start proceeding against defendapb 
No. 2 In all these matters the plamtill 
ranged himself on the side of Mt. Sham 
Peary Kuer. As I have just 
the petition was drawn up on the 4th 

August, 1917, and ou “ 

complaint was filsd by Mr. Blake, the 
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Manager of the Baghi Estate, before the 
Magistrate of Muzaffarpur which is the 
immediate cause of the suit out of which 
this appeal arises. 

Id hia petition which Mr. Blake filed 
before the Collector he alleged that Mt. 
Hazari Kuer before she left Muzatfarpur 
for Mussoorie entrusted her mother Musam- 
viat Sham Peary Kuer and her brothers 
Baijnath Praaad and Jadunath Prasad, 
with Es. 30,000 or more in Government 
currency notes, sovereigns and silver coins, 
besides ornaments, jewellery and clothes 
worth about Es. 25,000 and he stated that 
there was grave apprehension of these 
properties being lost to the estate unless 
an immediate search was made for them in 
the residential houses of the persons named 
in his petition and also in their lodgings in 
Muzaffarpur. The relevant portion of the 
petition is in these words: 

“ That to the best of your petitioner’s 
information and belief most of the said 
stolen properties are kept concealed in 
their residential houses at village Jaintpur, 
P. S. Paroo. and also in their lodgings in 
this town and can be easily recovered 
on search made by the authorities with¬ 
out further delay if arranged at one and 
the same time and not one after another, 
otherwise there are reasonable apprehen¬ 
sions of their immediate destruction and 
removal for concealment to other places 
which will cause a serious loss of the pro¬ 
perties worth Rs. 55,000 cr more and the 
most important and valuable Hundi Book 
containing the account of many thousands 
cash the properties of the minors, the 
approximate list of which are herewith 
annexed." The prayer made in the peti¬ 
tion is in these words '* That as there is 
no chance of the recovery or production 
of the said properties and the account- 
book by any other process, your honour 
will be graciously pleased, nnder the pro¬ 
visions of section 98, Criminal Procedure 
Code, to issue search warrants for their im¬ 
mediate recovery by a competent officer 
and to direct the Police to investigate the 
case and to punish the above named three 
offenders according to law.” 

It will be noticed that, throughout the 
petition there is no mention whatever of 
the plaintiff’s name. It is not suggested 
anywhere in the petition that the plain¬ 
tiff had anything whatever to do with 
the removal or the concealment of the 
Government currency notes and the other 


properties referred to in the petition of 
the 6th of August, 1917. Nor is there 
any suggestion that Baijnath Prasad and 
Jadunath Prasad or either of them or 
their mother Sham Peary Kuer were 
actually residing or putting up in the bouse 
of the plaintiff. 

On the same date the District Magis¬ 
trate of Muzaffarpur issued a search 
warrant which is in these terms : 

Whereas information has been laid 
before me and on due enquiry thereupon 
had, I have been led to believe that the 
house occupied by Baijnath Prasad, and 
belonging to B. Eamjiwan Lai, Mukhtear 
in Muzaffarpur town, is used as a place for 
the deposit of stolen property, this is to 
authorise and require you to enter the said 
house to day with such assistance as shall 
be required, and to use if necessary reason¬ 
able force for that purpose to search every 
part of the said liouse occupied by bimt 
and to seize and to take possession of any 
property or documents, and forthwith to 
bring before this Court such of the said 
things as may be taken possession of 
returning the warrant with au endorse¬ 
ment certifying what you have done under 
it immediately upon its execution : given 
under my hand and the seal of the Coart, 
this day the 6th of August, 1917.” 

The house of the plaintiff was accord¬ 
ingly searched and the plaintiff complains 
that by reason of the search be has suffer¬ 
ed damages which he estimates at Bs. 5,200. 
On the 5th August, 1918, he instituted the 
suit out of which this appeal arises for 
the recovery of the said sum of Es. 5,200 
as against Mr. Blake and the minor pro¬ 
prietors of the Baghi Estate and also as 
against the certificated guardian of the 
minor proprietors and some servants of the 
minor proprietors. 

The learned Subordinate Judge has come 
to the conclusion that the search was made 
at the instance of the defendants and being 
of opinion that it was malicious he has 
given the plaintiffs a decree for Hs. 1,000 
as against the defendants. 

I am unable to agree with the decision 
of the learned Subordinate Judge. I have 
set out the critical portions of the petition 
of Mr. Blake on which the search was made, 
and it is not dispnted that, so far as that 
petition is oonoernod, there is not the slight¬ 
est suggestion that the plaintiff was in any 
way concerned with the offences with which 
Musammat Sham Peary Kuer, BaijnatK 
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Prasftdand Jadunath Prasad were charged. 
Nor was it suggested in that petition that 
the house of the plaintiff was used as a 
place for the deposit of the properties 
mentioned in the petition. In rny opinion 
before the plaintiff succesds, ho will have 
to establish to the satisfaction of the Court 
that the defendants or some of them were 
responsible for the search which was held 
in his bouse. It is oonoaded by the learned 
Vakil who has appeared on behalf of the 
respondents that there is not tbe slightest 
evidence in the record which directly 
connects tbe defendants or any of them 
■with what took place on the 6th August, 
1917, But it is urged that the circumstan¬ 
tial evidence is sufficient to establish the 
case so far as the defendants are concerned. 
In order to sucoead the plaintiff must 
establish if he relies on oiroumstantial 
evidence, that that evidence is not only 
consistent with the guilt of the defendants 
•but incapable of explanation on any other 


hypothesis. ^ i_i. 

Tne learned Subordinate Judge thought 

that inasmuch as the defendants set the 
machinery of the Cciminal Law in motion 
and set it without reasonable and probable 
cause, they were liable to pay damages to 
the plaintiff. It is sufficient to say m 
answer to the argument employed by the 
learned Subordinate Judge that the defen¬ 
dants did not set the machinery of the 
Criminal Law in motion as against the 
plaintiff. It is. therefore, necessary for the 
plaintiff to establish either by direct or by 
oiroumstantial evidence that the defendants 
or some of them were responsible for the 
search which was held in the house of the 
plaintiff. The learned Subordinate Judge 
says that " the evidence is clear that the 
Magistrate did not order the search of the 
plaintiff’s house of his own °° 

information supplied by plaintiff. 

respect I am unable bo take 

evidenoa in the case. It 
learned Vakil appearing on behalf of the res¬ 
pondent that there is no direct evidence to 
connect the defendants or any of them 
with what took place in the house of the 
plaintiff on the August. 1917. Mr. 
Blake has given his evidence m the case 
and he says positively that he did not ask 
the Magistrate to search the house of tbe 
plaintiff. Sis evidence is as follows : 

“I asked the Magistrate to have the 
search effected as quickly as possible. I 
have no personal knowledge as to how the 


Magistrate got the seal. Mr. Barnioott is 
not at Muzaffarpur now. Mr. Eussell was 
the Police Superintendent, be is not here 
now. I did not tell Mr. Barnioott that 
I wanted the house of plaintiff being 
searched.” 

The Head Constable who assisted at tbe 
search tells the Court how Mr. Barnioott 
came to direct the search to be held in the 
house of the plaintiff. His evidence is as 


follows:— 

” Mr. Barnioott, S. D, 0.. himself 
came to the thana to ask. before we went 
out for house search. Probably be had 
complaint petition in his hand, he came 
alone. Mr. Barnioott got tbe search war¬ 
rant prepared at the ikflHU and made it 
over to us. I was present when tbe search 
warrant was written. Mr. Barnioott asked 
Che Police staff at the thana as to whore 
Jaintpur Babus stayed in this town. 
Some of them said that they lived at 
Kalyani, some said that they also put up at 
Babu Ramjiwan’s lodgings. These thana 
people said that tbe name of Jamtpur 
Babus were Baijnabh and Jaduuatb. I 
knew them from before. We were also 
entrusted with warrant of arrest of Jadu- 
nath and Baijnath- Three sets of warrants 
were issued two for Muzaffarpur and one 
for Jaintpur. Sri Lai with whom I went, 
got the search warrant for search at the 
house belonging to the plaintiff. The 
search warrants were prepared from the 
instructions given by the Police staff at the 


thana." , , , 

The learned Subordinate Judge was of 

opinion that it was improbable that the 
Magistrate should himself go to the thana 
and act upon the information given to him 
by the Police Officers, and be considered 
that it was more probable that he got the 
information from Mr, Blake. This is, with 
all respect, a pure speculation. The evi¬ 
dence of Mr. Blake and the Head Constable 
is unoontradioted by any testimony on the 
part of the plaintiff, and there 
evidence at all which establishes that 
Mr. Blake gave Mr. Barnioott the name of 
the plaintiff and asked Mr. Barmcobt to 
have the house of the plaintiff searched. 
In my opinion there is absolutely no 

direct evidence to connect the defandan.s 
or any of them with what happened in the 
1 __ nlaintiff on the 6bb August, 


1917. 

The next question is, 
cumstantial evidence 


is there any oir- 
to connect the 
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defendants. As I have said before, the 
oircumstantial evidence must be such as is 
not only consistent with the guilt of the 
defendants but incapable of explanation on 
any other hypothesis. 

Now, what is the oircumstantial evidence 
in the case ? The evidence in the record 
establishes nothing more than this that 
there was a bitter struggle going on be¬ 
tween Musammat Sham Peary Kuer on 
the one band and the minor nroprietors 
supported by Musammat Atar Kuer on the 
other for the actual control of the Baghi 
Estate and that the plaintifif was actively 
assisting Musammat Sham Peary Kuer 
in her endeavour to take charge of the 
estate. The evidence also establishes that 
there was a contest between the defendant 
No. 2 and the plaintiff on the question 
whether the Court of Wards should take 
over charge of the Baghi Estate. In my 
Opinion it is not an irrresistible conclu¬ 
sion from these facts that the defendants 
or any of them must have given the name 
of the plaintiff to the Magistrate. All 
that the evidence establishes is this, 
that there was not good feeling between 
the defendants and the plaintiff, and if 
I were satisfied on the evidence that the 
defendants were responsible for the house 
search in the house of the plaintiff, I 
would have no hesitation in coming to 
conclusion that that house search was a 
malicious house search and without reason¬ 
able and probable cause. But there is txo 
evidence whatever to connect the defend¬ 
ants or any of them with the house search 
which took place in the house of the 
plaintiff, and I am unable to hold that 
there is any circumstantial evidence 
worth the name which leads to the infer¬ 
ence that the defendants were responsible 
for the house search. That being so, I 
must allow these appeals, set aside the , 
judgment and decree passed by the Court 
below and dismiss the plaintiff’s suit. 
In my opinion there should be no order 
as to costs either in this Court or in the 
Court below. 

Kulwant Sahay:—I agree. 

Appeal allowed. 
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M. H, Meyrick and others —Plaiutiffs- 
Appellants. 

v. 

Dipa Pandey and others —Defendants- 
Bespondent-s. 


S. A. No. 1037 of 1921, decided on 
2Dd July, 1923, against the decision of tbn 
Sub-Judge, Muzafarpur, dated the 3rd 
February, 1921. 

Bengal Act, S 29^Must be strictly followed^ 
Recovery of enhanced rent for three years does 
not validate enhancement. 

The Thekdac of a patta in a certain estate ened 
for arrears of rent on (be baste of the Tbeka, The 
proprietor of the estate gave differeat leases to a 
stranger who ezeonted a kabulayal in respect of 
all the leases in one deed. After the period of this 
kabulayat a (reeh lease was got from the proprietor 
at a rental in kind the value of wbioh was esti¬ 
mated at Rs. 61. 

Beld, that the Thekadar was not entitled to 
get any rent other than the original oaah rent as 
defendant had acquired oooupanoy rights. S. 29 
is intended to be striotly followed and the Oonrt 
should not allow it to bo defeated or evaded. Thus 
even if the enbanoed rent had been realised for 
three years, the enhancement oould not be 
validated. [P. 821, 0. 2.] 

L. N. Singh, Ram Prasad and Rai 
B. B. Saran —for the Appellants. 

Mohammad Hassan Jan —for the Res¬ 
pondents. 


Judgment :—The plaintiff is a the- 
kadar under the Sbeobar estate in respect 
of a patii of S-anuas 9*pies in Mama 
Bhataha. The second party defendants 
are the proprietors of the Sbeobar estate. 
The defendants first party took leases from 
the Sbeobar proprietors as follows: 16 
kathas from 1308 to 13J0 Fasli at an 
annual rental of Rs. 4 2-0 including cess, 
and 2 bighas, 7 kathas from 1309 to 1315 
Fasli at a rental of Rs. 12-2 0 including 
cess. These leases were taken in 1901 and 
1902. Thereafter, the defendant No. 1 
took another patta frooD the Sbeobar pro¬ 
prietors in respect of 3 bighas, 3 kathas of 
land, that is the whole of the area comprised 
in the previous kahuliyais at a rent which 
is called manhunda and which is a fixed 
amount of grain payable annually. This 
last patta having expired in 1322 Fasli a 
fresh settlement of the same land was 
taken by the defendant No. 1 from tho 
Sheohar proprietors at a rent of 21 maunda 
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104 seers of rice of which, acoording bo 
the kabhliycit, the “ iakhminan kirn'll " is 
Rg. 61. Tois lasb lease is for the period 

1323 to 1333 Fdslis aod is the basis of the 
praseob suit for arrears of rant for the years 

1324 to 1327 i^asfi. The lower Oourba 
have held that the lands were of raiyati 
stock and were settled by the proprietors 
with the defendant No. 1 who is a settled 
TCtiycLt of Bhataha village, that defendant 
No. 1 acquired oooopanoy rights by this 
sebtlemenb, and that by virtue of section 29 
of the Bsngal Tenancy Act his rent must 
be taken bo be the original cash-rent, 
namely, Es. 12-2-0 plus Rs. 4-2-0 including 
ceases. Against this decision the plaintiff 
is appealing. 

No argument has been addressed to me 
not has evidence been put before me bo 
auggest that there has bean any surrender 
or any other form of determination of the 
original cash rant tenancy. In paragraph 
7 of the written statement it would appear 
to be asserted that although the first 
settlement of 16 kathas cams to an end 
in 1310 yet the defendant No. 1 has 
in fact ever since the original settlement 
been in possession of the whole area of 16 
kathas and 2 bighas, 7 kathas, 3 bighas, 3 
kathas in all. The first argument that has 
bean put before me on behalf of the appel* 
lants is one which appears to me to ha 
directly contrary to the terms of section 22 
(2) of the Bengal Tenancy Act. It is urged 
that, as the Shaohar proprietors are only 
oo-sharers in the village and as they pur¬ 
chased this area of 3 bighas 3 kathas in 
4 UCtion-8ale, they should be considered to 
be raiyats in respect of this area, and, 
therefore, the defendant No. 1 cannot be 
himself an oooupanoy raiyat- I need not 
discuss this argument in view of the plain 
terms of seobion 22 of the Tenancy Act, 
bub I may remark that there is not the 
slightest indication on the record that it 
has ever been the present appellant's case 
in any previous stage of this suit that he is 
other than a thekadar of a separate takhta 
or patti held from the Shaohar proprietors 
including within its ambit the land settled 
with the defendant No. 1. In fact the 
kahuliyats which have been filed as well 
as the pleadings indicate that this is the 

position. . 

It is urged that the remark in the 

kabuliyat as to the " Takhminan kimat ” 
is mere surplusage, its meaning being that 
At the time of the kabuliyat ms^nnds lOt 


seers had a value of approximately R?. 61. 
Sc it would be urged this was nob a cash 
rent sstblement, it was a fresh bhaoli set¬ 
tlement and the creation of a new holding 
and it would be urged that where the 
holding is changed and there is a break in 
oonbinuiby the new rent cannot be con¬ 
sidered to be an enhancement. Moreover, 
as we know, bhaoli rents are uncertain and 
may change in value from year to year. 
In Fallon’s Diotioc ary the word "Takh¬ 
minan" which is evidently derived from the 
word “ Takhmina" (meaning an estimate) 
is defined as signifying “ by appraisement,” 
“at a rough estimate” and there is a 
secondary meaning " more or less.” It 
appears clear to me that the word in its 
context means that the value of 21 
maunds 104 seers shall be estimated at 
Rg. 61 for the purpose of the settlement. 
So, in my opinion, the ruling quoted by 
the learned Subordinate Judge Tarap Ali 
v. Kalipada Bandopadhya (1) is in point. 
It is clear that the rule of section 29 of 
the Bengal Tenancy Act was intended to 
be a strict one which the Courts should 
not allow to be defeated or evaded. A 
reference to section 147-A of the Bengal 
Tenancy Act will show that the Courts are 
directed to examine even the compromises 
that are filed in Court between landlord 
and tenant bo see whether the effect of 
such compromises would be bo enhance 
the rent in a manner or to an extent nob 
allowed by section 29. In my opinion the 
plaintiff’s suit, as it stands, is an attempt 
to defeat the provisioos of section 29 and 
the lower Courts have acted rightly^ in 
refusing any rent other than the original 

cash rent. _ 

The last point urged is one which neel 

nob be discussed at length. The first 
proviso of section 29 has been quoted 
as validating even an illegal enhanoemenb 
if the enhanced rant has been realised for 
three years. This is an obviously mis¬ 
taken view of the section which it is 
unnecessary to dilate upon. ^ It is not 
necessary to quote any authority, but i 
may refer to a Full Bench case Btpin 

Behari v. Krishnadhan Qhose (2). 

This appeal is dismissed with costs to 

the tenant defendants. 

Appeal dismissed. 
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Da 3 ANT) Boss, 33. 

Musammat Phul Kuer — Defendanfc- 
Appellact. 

V. 

Ramhhanjan Singh — (Plaintiff) and 
Mussammat Dhako Koer and otheTS De¬ 
fendants* Kospondent 8. 

S. A. No. 1243 of 1921, decided on 
31eb July, 1923, against the decree of the 
Sub-Judge of Gaya, dated the 21flt June, 
1921. 

Transfer of Property Act, S. 55 (I) {s)~Vendor of 
leasehold property muei pay rent due up to date of 
sale. 

Under 8. 66 a vendor of leasehold property 
mast pay the rent that had aoorued due up to the 
date of sale during the tenancy of the vendor or a 
person through whom he olaime otherwise than 
by a pucohase. [P. 933i C. 2 ] 

L. N. Singh —for the Appellant. 

Brij Kishore Prasad —for the Bespta. 

Hoss, J.: —This is an appeal by defend¬ 
ant No. 1 against the decree of the Sub¬ 
ordinate Judge of Gaya reversing the 
decision of the Munsif of Aurangabad and 
decreeing the plaintiff’s suit. 

Hani Chandradeo Kuar was the pro¬ 
prietor of Mauza Kesour, she leased the 
property in zurpeshgi to Lohari Mai who 
died leaving a widow, Musammat Dhako 
Kuar, defendant No. 2, a daughter 
Musammat Phul Kuar, defendant No. 1, 
and two sons Chuni Lai and Muni Lai, 
defendants Nob. 3 and 4. Dhako Kuar 
made a gift of 8-annas share in the zarpeshgi 
lease to defendant No. 1 and of other 
S-annas share to defendants Nos. 3 and 4 
at some time not speoiffed. On the 7th 
December 1916, corresponding to Aghan 
1324, defendant No. 1 sold her 8-annas 
interest to the plaintiff. Thereafter. Bani 
Chandradeo Kuar brought a suit for 
arrears of rent for the years 1322 and 
1323. impleading as defendant only Musam¬ 
mat Dhako Kuar. There was an attach¬ 
ment before judgment of the landlord’s 
portion of the standing crop and in order 
to release the crop from attachment the 
plaintiff paid Bs. 511-4-6 to the Kani on 
the 23rd January, 1917. The present 
suit was brought against the defendant 
No. 1 for the recovery of this sum with 
interest. The Muusif dismissed the suit 
on this ground among others that there 


was no allegation in the plaint and no 
evidence on the plaintiff’s side, that the 
defendant No. 1 was in possession of the 
leasehold in the years 1322 and 1323 for 
the rent of which the suit was brought 
by Rani Chandradeo Kuar. His decision 
was reversed by the learned Subordinate 
Judge, and the only ground taken in 
second appeal is that, in the absenoe 
of any allegation or proof that defendant 
No. 1 was in possession of the leasehold 
in 1322, and 1323 and therefore, liable for 
the rent of these years, the plaintiff was 
not entitled to recover from her. 

The learned Subordinate Judge has 
relied upon the provisions of section 55^ 
(1) (g) of the Transfer of Property Act 
which requires the seller to pay all publio 
charges and rent accrued due in respect 
of the property up to the date of sale, 
the interest on all incumbrances on snob 
property due on such date, and, except 
where the property is sold subject to in¬ 
cumbrances, to discharge all incumbrances 
on the property then existing. He infers 
from this provision that defendant No. 1 
was bound to pay the arrears of rent due 
up to the end of 1323 irrespective of the 
period of her actual possession. This 
provision of the Transfer of Property Act 
implies a covenant against incumbrances 
and tbe question for deoieioo is, whether 
the covenant extends only to snob incum¬ 
brances as have been created by the vendor 
or to all incumbrances on the property 
at tbe time of sale. It is only on tbe latter 
interpretation that tbe plaintiff can succeed, 
because there is nothing to show how long- 
the defendant No. 1 was the owner of tho 
property or how mnoh rent, if any, aoorued 
due during the period of her ownership. 

The defendant No. 1 obtained the pro¬ 
perty by gift from her mother Dhako, who 
in turn inherited it from her husband 
Lahori Mai. The rent certainly aoorued duo 
during the tenancy of one or other of these 
persons. Tbe inonmbrance, therefore, was 
created either by tbe plaintiff’s vendor 
or by a person through whom she claimed 
otherwise than by purchase. Even if the 
covenaut against incumbrances implied 
by section 55 (1) (g) of the Transfer of 
Property Act were limited to the usual 
conveyancing covenant implied in the 
Conveyancing Act (44 & 45 Viot. Oh. 
D—Section 7 (1) and the actual words ot 
the section seem to be wider than this 
it must, in any view, cover this oharg©^ 
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{or renfc. The deoUion of the learned 
Subordinate Judge ia, therefore, oorreot 
and the appeal must be dismissed with 

costs. 

Das, J.: —I agree. 

Appeal di&missed 
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Kulwant Sahat. j. 

Dhani Singh and others —Defendants* 
Appellants. 

V, 

Sti Chandra Choor Deo and others ■ 
Plaintiffs Respondents. 

Appeal from Appellate Decree No. 1404 
of 1921, decided on 9th August. 1923, 
against the decree of the Sub-Judge, 
Monghyr, dated the 20th May 1921, 

Cio. Pro. Codfl. S. 11—Plaintiff having agreed to 
a consolidMed decree for the rente sued for tn two 
suits and having not apptaled against the decree 
consented to, ts barred both by tes-judioata and 
estoppel from challenging the correctness cf the 
decree for consoitdated rents. 

Where two suits were instituted against the 
eame delendaute for recovery of arrears of rent for 
difierent holdings at difierent rentals and the suits 
were tried together aod on plaintifi’s consent, 
only a decree lot consolidated rent was passed, as 
the Court held that the lands covered by the two 
suits formed one bolding and the other suit was 
dismiasid by the trial Court but was set aside on 
appeal and where the defendant preferred a second 
appeal. 

Held, that plaintiS having not appealed against 
the decree lot consolidated rent was barred by res 
iudicala and also on the ground of estoppel since 
he had aocepted to take the decree for consolidated 
rent. (33 C, 1101. Dies.) [P. 934, Os. 1 and 2.] 


Bam Prasad and D. C. Varma for the 
Appellants. 

JudgmentThis is an appeal by 
the defendants against the decree of the 
Subordinate Judge of Mongbyr reversing 
the decree of the Munsif of Beguserai and 
decreeing the plaintiff’s suit with costs. 

Four suits were heard together and dis¬ 
posed of by the Munsif by one judgment. 
The suits were for recovery of arrears 
of rent for certain holdings alleged to have 
been held by the defendants in these suits. 
Out of those four suits, suits Noar 1452 
and 1453 of 1919 were against the sarne 
defendants, except that in suit No. 1452 
one Dwarka Singh was added as defendant, 
but he was not made a party in suit No. 
1453. The plaintiff’s allegation was that 


the defendants in these two Suits Nos. 1452 
and 1454 held two different holdings at 
different rentals. They alleged that the 
defendants in suit No. 1452 bad a holding 
of 16 bighas 17 kathasS dhurs at a rental 
of Rs. 381 9 with cesses and they claimed 
arrears of rent for the year 1918 and three- 
quarters of the year 1919. In Suit No, 
1453 the allegation was that the defend¬ 
ants had a holding of 19 bighas 8 kathas 
19 dhurs at a rental of Rs. 24'7-0 and the 
suit was for recovery of arrears of rant for 
the same period. The defence in these 
two suits was that the lands in both the 
suits formed one holding and that the 
entire holding consisted of 32 bighas and 
odd at a rental of Ra. 40-0-9 besides 
cesses. The defendants further alleged that 
they were occupancy tenants of the lands 
in suit and that their rent could not^ be 
enhanced in contravention of the provisions 
of section 29 of the Bengal Tenancy Act. 
The learned Munsif held that the holding 
in the possession of the defendants in 
these two suits was one holding at one 
rental of Rs. 40.0-9 as alleged by the 
defendants. He further held that the 
defendants were occupancy raiyats and 
that their rents could not be enhanced in 
contravention of section 29 of the Bengal 
Tenancy Act. He accordingly ordered 
that the plaintiffs will get a decree at the 
admitted ;a7na of Rs. 40 0 9 in one_ suit 
only, if the plaintiffs paid additional 

Court-fee, while the other suit will stand 

dismissed. As Suit No. 1452 was brought 
first, he decreed that suit and he dismissed 
Suit No. 1453. The order made by him 
runs thus ; " Suit No. 1452 be decreed in 
full with costs and interest at 3 per cent, 
per annum at v, jama of Rs. 40-0 9, besides 

cesses, at one half-anna per rupee, 
plaintiffs pay the deficit Court-fee within 

three days hence, otherwise only for ihe 
amount claimed with costs and 
3 per cent, per annum and the Suit JNo. 
1453 be dismissed with costs”. R appears 
that the plaintiffs paid the deficit Coutfe. 

fee in Sait No. U52 and a 
wag drawn up by the Munait m Suit No, 

1452 as direoted by bim and che decree in 

Suit No. 1453 was a decree of dismissal o 

the suit. Against the decree Suit 'Na 

1453 of 1919 the plaintiffs ““ 

appeal before the Subordinate Judge. 

No appeal was preferred by 
No. 1452. The learned Subordinate JuJg® 
has reversed the decree of the Munsif m 
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Suit No. 1453 and has decreed the suit 
with costa aa claimed by the plaintiffs. 
Against this decree of the learned Subor¬ 
dinate Judge, passed in Suit No. 1453 
of 1919, the defendants prefer this second 
appeol to this Ooart and the first point taken 
I by their learced Vakil is that no appeal 
I having been filed against the decree in Suit 
No. 1452, that decree has become final 
and operate J as res judicata to the hearing 
of the present appeal. In my opinion 
this contention is sound. The suits were 
heard together. The issues framed in the 
suit were common. They were disposed 
of by one judgment. The result was that 
it was found by the Muosif that the defend¬ 
ants bad only one holding and nob two 
holdings and that the lands covered by the 
two suits formed one holding at one con¬ 
solidated rent as alleged by the defendants. 
The decree in Suits No-1452, which decided 
the very point which was ought to be 
agitated before the learned Subordinate 
Judge in anpeal in Suit No. 1453, having 
become final, it was nob open to the plaint¬ 
iffs to raise the same question again in 
appeal in Suit No. 1453. Moreover, the 
plaintiff having accepted the decision of the 
Munsif in Suit No. 1452 and paid the deficit 
Court-fee and agreed to take a decree for 
the entire amount as alleged by the defen¬ 
dant as retjrasonbing the rental for the 
lands covered by both the suits, he 
was precluded frem raising the question 
in appeal before the Subordinate Judge that 
he was entitled to additional rent for 
the land covered by Suit No. 1453, That 
the principle of res judicata applied 
to the hearing of the appeal before 
the learned Subordinate Judge is sup¬ 
ported by authority. In the Full Bench 
case of Zahari v. Debia (1) two persons 
filed two separata suits for pre-emption 
in respect of the same sale, each claiming 
a right of ore emption preferential to that 
of the other. Each plaintiff was made 
a party defendant to the suit brought by 
the other. A judgment was delivered in 
the suit of one of the plaintiffs and a copy 
thereof was placed on the record as the 
judgment in the suit of the other plaintiff ; 
but separate decrees were prepared in each 
suit, one of tbe suits being decreed and tbe 
other dismissed. The plaintiff, whose suit 
had been dismissed, preferred an appeal 


(1) (1910) 33 All. 61«7 I.C. 156 = 7 A.L J. 861 
(P.B.) 


from tbe deoree in his own suit but not 
from tbe decree in tbe other suit wbioh 
deoree became final before the appeal was 
decided. It was held that the dootrine of 
res judicata applied and the appeal was 
barred. In tbe same Volume of the Allah- 
bad Series of the Liw Reports at page 151 
[33 All.] there is a decision in tbe case of 
Dakhni Din v. Syed Ali Asghar (2) wbioh 
follows tbe decision in tbe case of ^a^arta 
V. Debia (1). The same view was taken 
by the Calcutta High Court in the ease of 
Midnapore Zemindary Company, Limited 
V. Niiya Kali Dasi (3). A different view 
was taken by two learned Judges of the 
Calcutta High Court in the case of 
Mariamnissa Bibi v. Joynab Bibi (4'; but 
Mr. Justice Rampini dissented from tbe 
view taken by the other two Judges and 
the view taken by Mr. Justice Rampini 
was adopted in the Fall Bench case of 
Zakaria v. Debia (1). Moreover, having 
regard to the fact that tbe plaintiff 
aooepted tbe decree of the Munsif in Suit 
No. 1452 and agreed to take a deoree for a 
consolidated rent for the lands covered by 
both the suits, it is no longer open to him 
bo challenge tbe correctness of tbe decree 
in Suit No. 1453 and to obtain a deoree 
for rent for a portion of tbe same bolding 
twice over. 

I am, therefore, clearly of opinion that 
tbe hearing of tbe appeal before the 
learned Subordinate Judge was barred by 
res judicata. In this view of the case it is 
not necessary to discuss tbe other points 
raised by the learned Vakil for tbe appel¬ 
lant. I would allow tbe appeal, set aside 
tbe deerc-e of tbe learned Subordinate Judge 
and restore the deoree of tbe Munsif. 
The appellant will be entitled to bis costs 
in the lower appellate Court. There will be 
no order for costs in this Court as tbe 
respondents did not appear. 

Appeal allowed. 


(a) (1910) 33 All. 151 = 7 I.C. 909 = 7 A.L.J. 996. 
(8) (1914) 94 I.C. 243. 

(4) (1906) 33 Cal. 1101 = 10 C.W.N. 934-4 O.Lj.^ 
149. 
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JwALA Prasad and Ross, jj. 

Musammit Bihi flti/ijwnn»ssa—Defend- 
aijti-Appellant 

V. 

MmUvi hnimiddin Plaintiff-R‘J3- 

pondant. 

Appeal frocQ Original Djcrae No. 113 of 
1920, deoided on 16th July, 1923, 
against tho deotrea of tha Additional Sub- 
Judga of Darbhanga, dated 15th 

January, 1921. 

Contract Ad. S. 4?--Aceepiane} of ptrL of mor(* 
gage monel/ after ths agreed period xsnol anew 
contract—Contract Act, S> 62. 

Where mortgagor agreed toaooept part oJ the 
mortgage money by a oartain period an 
ftotually aooepted it after that period there is no 
new contract at the time of the aooeptanoe of the 
part amount bat there ie merely an aequiesoenoo 
in the Uto payment. tP.8J9, C. 1-1 

S. iff. Mullick, S. N. Roy and Satyadeo 
Sahai —for che Appellant. 

S. C. Mitter and Bai T. N. Sahai (or 

the Bespoadent. 


Ross, J.:— This is an appeal by the 
defendant against the decree of the .Addi¬ 
tional Subordinate Judge of Darbhanga in 
a suit brought by the plaintiff on a 
mortgage executed in his favour by the 
defendant on the 12bh December, 1910. 
The suit decreed in part. There la 
also a oroaa-appaal by the plaintiff in respect 
of a portion of the claim that was diaallow- 
ed but tbia cross-appeal was not pressed. 

The plaintiff alleges that the defendant 
took ft loan of Rs. 7.000 under a registered 
mortgage-bond dated the 12th Daoembsr, 
1910 the debt became payable on the 
lOth’Dicember, 1911. compound interest 
at the rate of Re. 1-8-0 per mensem with 
Six-monthly rests was stipulated for. At 
the time of the executiou of the mortgage 
Rs. 3,000 only was paid to the defendant 
and an ekramama of even date with the 
mortgage was executed with regard to 
the paymeut of the balance. The balance 
of the Rs. 7,000 was paid from time to 
time with the exception of Rs. 11^ which 
the defendant refused to accept. 

Iq the written statement the defendant 
admits that the plaintiff got a deed for 
Rs. 7,000 executed in his favour by her. 
She denies, however, that any consideration 
cassed. She alleges that she was under 
4;he influence of tha plaintiff and had no 


opportunity to taka advice and that she 
acted acoord'.ng tj his diractions; that 
alie had un appeal poudiog before tiie Judi- 
oi^il Commi^teo, and that tho piaintitl 
exiiressod bis reaiiDOSs to conduct the 
appeal and defray the expenses and asked 
that iht' defendant sboull exocuto a bond 
for Rs. 7.000 for bis satisfaction an 1 said 
that be woul i a'so o.xoouto an ckrarnama 
by way of coubrao-. for her satiJaction and 
would take tho money mentioned m the 
bond from her after the appeal was decreed 
by the Privy Council. She further alleges 
that sho bad no knowledge of the contents 
of the bon.iortbe ckrarnama and that the 

plaintiff did not pay Rs. 3.000 for the 
expenses of the Privy Council appeal. 
There was a further defence that the effect 
of the ekrarnajna is, in the events that have 
happened, to make the morbg\ge. a mort¬ 
gage for Rs. 3.000 only. 

The learned Subordinate Judge accepted 
the proof of the passing of consideration 
except in respect of Rs. 975 and 
that notwithstanding the terms of the 
ekramama, the mortgage was good .or 
Rs. 7.000 be made a decree accordingly. 

Six issues were framed, of which issues 
Nos. 3, 4 and 6 were as follows:— 

Issue No. 3. Was the mortgage bond 
iflsuit executed by the defendant with 
full knowledge of its terms ? Were the 
same fully explained to and uudersbood by 
her Hid the defendant any independent 
advice before the alK^ged execution of the 

said mortgage bond ?" , j • 

“ Issue No. 4. Was the bond in suit 

executed under the oircumebances men¬ 
tioned in paragraph 7 of the written state- 

mao' / t t 

“ Issue No. 6. To what other relief is 

the plaintiff entitled 

On tho 5bb of January 1920 alter the 
case was opened the learned Subordmibe 
Judge recorded the following order. 

Oase opeaed. Parties’ Pleaders st^ed 
their case. laaaea No3. 3, 4 and 6 oancel- 
lad as useless. To-morrow for ^ 

It was contended on . 

ftPpalUnt that these issues 

sr M 

the matter of these issues has been fully 
dealt with in the judgment. 
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The mortgage-bond is Exhibit 1. It 
recites that the executant is in need of 
Rs. 7,000 to defray the expenses of the 
Privy Council oaee in which she was the 
appellant against Syed Saadat Ali Khan 
respondent and that she bad negotiated 
for the loan of Rs. 7,000 through Sheikh 
Faiyaz-ud-din, her son-in-law, with Munshi 
Imamuddin Khan and that in consideration 
of.Rs. 7,000, receipt of which was acknow¬ 
ledged, she mortgaged the properties set 
forth in the schedule to the deed. The 
stipulation about interest followed, together 
with an agreement to pay interest by 
tankhas drawn on the Indigo Factories 
Hursinghpore and Motipore in favour of 
the mortgagee. The bond was signed for 
Musammat Hafizunnissa, mortgagor by 
the pen of Faiyazuddin, her son-in-law. 
There is also a signature by the mortgagor 
herself and her seal is affixed. The deed 
is attested by five witnesses of whom 
Gobind Chandra Roy, Vakil, is dead. 
Three of the witnesses have been examined 
but one Hakim Mohammad Abdus Shakur 
was not questioned about the bond as he 
was supposed to have been won over by 
the defendant. Babu Lai Behari Dubt, 
Pleader, one of the attesting witnesses, 
proves his attestation and the execution of 
the deed by the defendant. He also says 
that it was read out and explained to the 
executant by the writer. Similar evidence 
is given by Dbana Prosad another of the 
attesting witnesses, and further evidence 
of execution is given by the plaintiff himself 
in whose presence the defendant signed 
and sealed the document. 

It was argued on this evidence that 
the execution is suspicious because not 
only does Faiyzauddin sign for Musammat 
Hafizunnissa bub Musammat Hafizunnissa 
also signs her own name. There are 
several signatures of the defendant on the 
record of this case, some of which are 
admitted. I have compared these sig¬ 
natures with the signature on the bond and 
bold that the signature is genuine. More- 
ever, the execution of the bond is admitted 
in the written statement. 

The first question of substance is, whether 
consideration passed. Exbihit 2 is a tankha 
executed by the defendant in favour of the 
plaintifi' authorising the manager of 
Hursingapore Indigo Concern to pay to 
the plaintiff a sum of Hs. 930 in part 
satisfaction of the interest on the debt 
secured by the registered mortgage* bond, 


dated the 12th Deoember, 1910, amounting 
to Bs. 7,000. Exhibit 2-A is a similar 
tanhka in respect of Bs, 270 directed to 
the proprietor of Motipore Gonoero. Id 
this document also the mortgage-bond* 
is recited. Both these documents aro 
signed by Musammat Hafizunnissa and also 
by her son-in-law on her behalf and they 
are admitted in the written statement. Ex- 
bibit 3 is a cheque for Bs. 3,000 issued by 
the plaintiff in favour of Bibi Hafizunnissa 
or order. The receipt is endorsed by 
Faiyazuddin. This cheque is dated the 
13th December, 1910. The amount of the 
cheque is entered in the ledger of the 
Benares Bank under that date. Evidence' 
regarding the payment of this cheque has 
beeu given by Abdul Hamid Mokhtear who 
says that Faiyazuddin signed the cheque- 
in his presence and that the endorsement 
on the back of the cheque is in the witness’s 
handwriting signed by him. This endorse¬ 
ment is an identification of Faiyazuddin. 
The witness states that Faiyazuddin receiv¬ 
ed payment of this cheque from the Benares 
Bank for Hafizunnissa and that he 
learned of this payment from the Musammat 
herself. Moluvi Mohammad Shafi, a Vakil, 
deposes that the Manager of the Benares 
Bank wanted identification of the payee 
of this cheque from a respectable person 
and suggested the witness. The witness 
endorsed the cheque; he made the endorse¬ 
ment at the request of Faiyazuddin. Dhana 
Prosad deposes that the plaintiff made over 
the cheque of Bs. 3,000 to the defendant. 
The passing of this part of the considera¬ 
tion is, in my opinion, fully proved. 

The next item is a sum of Ks. 2,500. 
Exhibit 4 is a draft for this amount by 
the Benares Bank on the Allahabad Bank 
in favour of Imamuddin Khan or order. 
It is endorsed for payment to Basil 
0. Wilson or order and signed on the back 
by Basil 0. Wilson. Exhibit 13 is a 
voucher for Rs. 2.506-5 0 signed by Imam- 
ud-din. The transaction is entered in the 
ledger of the Bank under date the 30tb 
January, 1911 (Exhibit 12’. The plaintiff 
deposes to having taken this draft and to 
having endorsed it in favour of Mr. Wilson 
at the request of the defendant aod to- 
making it over to the defendant. Muham¬ 
mad Elias deposes that he knows Faiyaz- 
uddin, the son-in-law of Hafizannissdt 
that he accompanied him to the office of 
Mr. Basil C. Wilson, Attorney, to whom 
the draft for Bs. 2,500 was made over ia 
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the witneBs’a preseuoe. Satish Chandra 
Sen who was employed in the office of 
Mr. Wilsoa at this time also deposes that 
he knows Faiyazuddin that he had heard 
of Hafizunnissa in oonneotion with the 
Privy Council appeal which was in the 
hands of Mr. Wilson and that Faiyazuddin 
used to instruct Mr. Wilson in the matter 
of that appeal. He proves Mr. Wilson s 
signature on the back of the draft. Formal 
evidence of the payment of the draft was 
also given by Mr. J. D. Wilson, an .^ssis- 
tant Agent of the Allahabad Bank. I 
hold that the passing of this part 
consideration is also fully proved. The 
only other two items which the learned 
Subordinate Judge has allowed are a sum 
of Rs. 125 paid by cheque on the 2bbh 
January 1911 (Exhibit S A) and a sum of 
Rs. 400 for which a receipt was given by 
the defendant herself, (Exhibits). This 
receipt recites that whereas Rs. M7o 
out of the bond-money was due frorn 
Munshi Imamuddin Khan Saheb out .of 
which she has received Ra. 400 from him 
to pay the salary of Munshi Mohammad 
Khalil Saheb karperdaz payable by her, 
she, therefore, gave this receipt in writing. 
The receipt is dated the 30th January, 
1911 The sum of Rs. 1.375 is the differ¬ 
ence between Rs. 7.000 and the above men- 
tioned three sums of Ra. 3.000, Rs. 2,5U0 
and Rs. 125. This receipt, therefore, 
further establishes the fact of these 
payments. The plaintiff deposes to the 
fact of this payment and to the defendant 
having signed and sealed the receipt. 
There was no cross-examination on this 
part of his evidence. In argument it was 
suggested that the receipt is not reliable 
because it purports to be f « 06 ipt for 
Rs. 400 on the 30tb January 1911. whereas 
this Rs. 400 was in fact paid on five dates 
between the 2nd of March 1911 and the 
2nd of February, 1914 as eudorsed on the 
back. These endorsements are all by 
Muhammad Khalil for the payment of 
whose salary the receipt was given. I Bee 
no reason to doubt the genuineness of this 
receipt on this account. The effect of the 
receipt was that Imamuddin undertook 
the responsibility for the salary of 
Muhammad Khalil to the extent of Rs. 400 
and the endorsements show that this 
responsibility was duly discharged. The 
other items of which proof was tendered 
by the plaintiff were disallowed by the 
Subordinate Judge as being payments 


made contrary to the terms of the ekrar- 
navKi which will be referred to later. 

Three witnesses were examined on 
behalf of the defence as well as the defend¬ 
ant herself. The evidence of these 
witnesses was not referred to by the learned 
Vakil for the appellant and the perusal of 
it shows that it is without value. The 
defendant in her evidence denied all the 
material allegations in the plaintiff s case, 
stating among other things that the docu¬ 
ment was not read out to her, that she had 
no seal and could not sign, and that she 
did not know Lai Behari Babu. She admits 
knowing Gobind Babu, but he is dead. 
She denies having received any cheque 
or any money and she professes ignorance 
of the ekrarna'ina. Her oroBS-examination 
shows that she has had a varied life and 
that aba had executed another bond although 
in giving evidence in a suit brought on that 
bond she denied execution. Her evidence 
in that case also negatives her present 
statement that she bad no seal and could 
not sign her name. She admits that she 
had no ill-feeling with Faiyazuddin did 
not mistrust him. She says that be called 
a man named Muslim to read out the 
mortgage-bond to her but he did not read 
it and told her orally about it that it was a 
bima dead. She further says that.the 
Registrar did not question her but his 
peon did in his bearing and that she told 
the peon that she had executed a bima 
deed. Now the bond itself shows that 
execution was admitted at the Registry y 
the defendant. Bibi Hafizunnissa. ih© 
evidence of the defendant must be rejected 
as false and unreliable, I find, thernore, 
that the execution of the mortgage-bond 
and the passing of considaration bo the 
extent allowed by the learned Subordinate 

Judge are definitely proved. 

Two arguments remain to be considereo. 

It is contended, in the first place, that 

the defendant had no iodependenb advice . 

that the plaintiff was in a position of active 

confidence towards her, and that he mus 

prove the bona fides of the 

Eafeteooe was made i m 

Chandra Ghosh v. Kabdasr Da» ^l 

and Saratkumari Dasr v.. 

Kundu (2) and Jo 

(1) 19IH C.L.J. 5i9 = 26 C.W N. 

177 m 

fv O.”j?60i = (19a3) M.W.N. 393 (P.O.) 
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Evidenoe Act;. Now, ib is proved and 
aimibbed bbab the defendant was on bad 
terms with her husband at the time, that 
she was in need of money and that she bad 
an appeal before the Judicial Committee. 
There is no reason to suppose that the 
transaction was imprudent or reckless 
and there is really no question of good 
faith in this case. Baba Lai Bsbari Datt 
says that the deed was explaioed to the 
defendant and so does Dhana Prasad. 
In her oross-examination, although she 
says that it was a bima de^d. she says 
that she consulted her daughter and brother 
and husband and son-in-law and that 
they advised her to execute the deed. 
The dead itself shows that the loan was 
negotiated by Faiyazuddin and the de¬ 
fendant admits that sbe did not mistrust 
him. The tankhas refer to the mortgage 
and the admission of execution was made 
before tbe Sub-Registrar. There can. there¬ 
fore, be no doubt that the defendant knew 
perfectly well what she was doing. Maulvi 
Wajid Hussain who worked as her Pleader 
states that in a previous litigation in which 
a compromise was hied by him on ber 
behalf sbe used to come on every date 
in a palfci ghdrry to Court. She has given 
evidence on a previous occasion (Ex. 15) 
and at the present trial she deposed 
in Court. She is evidently a woman of 
tbe world, experienced in affairs. There 
is no ground for suggesting that she did 
not fully understand the nature of the 
transaction ; nor for doubting its good 
faith. 

In tbe second place, it is argued thri.ttbe 
effect of tbe ekrarnamcLt in tbe events that 
happened, is to make the mortgage a mort¬ 
gage for Rg, 3,000 only. Tbe terms of 
this ekaranama (Exhibit A) are these. It 
rooites the mortgage-bond for Rs. 7,000 
and the fact that tbe executant Imamuddtn 
Khan bad not got tbe whole amount ready 
and had paid Rs. 3.000 and promised to 
pay tbe remaining amount of Rg. 4.000 
on tbe 15bh January, 1911 and oontraoted 
that if he failed to pay this amount by that 
date the mortgage-deed should be consider¬ 
ed to have been executed for tbe sum of 
Rs. 2,000 only and tbat interest would 
run thereon. The argument is that as 
tbe balance of Rs. 4,000 was not paid by 
tbe 15th January. 1911, the mortgage 
becomes a mortgage for Rs. 3,000 only, 
and that if it is to be taken to be a mort¬ 
gage for Rs. 7,000 this can only be by a 


substituted contract which is neither in 
writing nor registered and of which, there¬ 
fore. no evidence can be given. The plaintiff 
stated that he was ready to pay Rs. 4,000 
to the defendant on the 15th January but 
she asked him to wait and said that she 
would take the money when she required it. 
This statement is not in the plaint and it 
is uncorroborated and in my opinion can¬ 
not safely be acted upon. Apart from this 
statement, however, the cise stands thus, 
There was a mortgage for Rs. 7,000. By 
reason of the ekrarnama the defendant 
was entitled to refuse farther payments on 
account of the mortgage loan after the 
15tb January, 1911. but she did not exercise 
this right. On the contrary, tbe receipt 
(Exhibit 5) dated the 30tb January. 1911, 
expressly states over her own signatures 
tbat Rg. 1,375 out of the bond-money was 
still due 4nd that sbe then received 
Rs. 400. This is a clear admission tbat 
tbe payments over and above Rs. 3,000 
were attributed by her to tbe mortgage 
loan. As was observed by James, L. J., 
in Uppzrtonv. NickolsoniZ), " it constantly 
happens tbat an objection is waived by 
the conduct of the parties.” In equity 
all that is required, prima facie oven when 
the period of payment is expressed, is that 
the promisor should show that be was 
ready to perform bis part within a reason¬ 
able time. Tbe date of payment was 
expressed to be the 15th January. 1911. 
Toe last payment for which credit has 
been given to the plaintiff is dated tbe 
30jh January, 1911, Nob only is this with¬ 
in a reasonable time in tbe oircumstances 
of this case but the defendant by ber very 
act in granting tbe receipt has shown that 
sbe accepted it as such. 

Tbe principle is stated in HaLbury's 
Laws of England, Vol. VII, page 424, as 
follows : — 

In the case of a contract which is 
required by law to be in writing, although 
its termg cannot be varied by a ^resb 
agreement that is not made in writing, 
there is nothing to prevent the parties 
from agreeing verbally to waive the stipu¬ 
lations of cbe contract as to the mode or 
time of performance ; and, if the contract 
is performed in accordance with such verbal 
agreement, the obligations which have been 
waived ate discharged.” 

18) (1871) 6 Ob. 436-40 Ii.J. Ch. 401-35 L.T. 

4-19 W.R. 733. 
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The Leather-Cloth Co. v. HierontPius (4) 
was a oftse in which the written 
oontraob provided that the goods should 
be forwarded by a particular route. There 
was a subsequent uudorstanding that they 
should go by a different route and as they 
were damaged in transit the defendant 
repudiated the oontraot. With regard to 
the argument that there had been a sub- 
stitutad oontraot. Blackburn, J., observed 
as follows. 

'* The answer is: the plaintiffs do not 
rely on a substituted oontraot but on the 
original contract; and they say, You, the 
defendant, on being told of the substituted 
delivery, did not object, but by your 
conduct, assented to it.’ I cannot see why 
the assent to such a substituted mode of 
performing one of the terms of a contract 
need be in writing and may not be by 
parol, though the original contract must 
have been in writing. They are quite 
different things, the proof of a substituted 
contract and the proof of a ratification or 
approval, after performance, of the suosti- 

tubed mode of performance." 

In my opinion there was here no new or 
aubstitubed contract but merely a waiver of 
the stipulation as to the time of payment. 
Reading the two documents, the original 
mortgage and the ekrarnavia, together, in 
the light of the conduct of the parties, I 
hold that the mortgage was for Rs. 7,000. 

In my opinion, therefore, the decision of 
the learned Subordinate Judge is correct. 
But it requires modification in one respect. 
By the terms of the ekrarnama the mortga- 
gee agreed that on payment of t^e full 
amount of the loan be would bake Rs. 100 
as the consolidated amount of interest on 
the entire amount of the loan every month. 
There is no stipulation for compound 
interest and in this respect the original 
bond has been modified. The total pay¬ 
ment fell short of Rs. 7,000 by Rs. 97o as 
found by the learned Subordinate Judge, 
therefore, the interest of Rs. 1,200 per 
annum will be reduced proportionately and 
simple interest at this reduced rate will 
be decreed on Rs. 6,025 from the Ist 
February 1911, when the payment was 
completed until the expiry of the period 
of grace which is fixed at six months 
from this date. Credit must also be 
given to the defendant for the payments 


(4) (1875) 10 Q. B. 140-44 L. J. Q.B. 6*=» 
32 L.r. 807-33 W.R. 593. 


by tankha amounting to Rs. 1,070. On 
paying the amount so found due bo the 
plaintiff within the period limited by this 
decree the defendant will be entitled to 
recover the property and the sale will be 
set aside. If the amount be not paid, the 
sale will stand and the defendant will 
receive the surplus of the sale-proceeds over 
the amount heroin deoroed. 

It may be noted that if tho contention 
of the appellant had prevailed and tho bond 
had been hedd to have been a bond for 
Rs. 3,000, tho interest on wnich, under the 
terms of the bond and ekrarnavia, is com¬ 
pound interest at 18 per cent, with half- 
yearly rests, the amount of the decree 
would have been much larger than it has 
now been found to be. 

The result is, that the appeal is decreed 
so far as the rate of interest ie oonoerned 
and the decree of tho Subordinate Judge 
is modified as directed above. The appeal 
is decreed with proportionate costs to both 

parties throughout. 

The cross-objection is dismissed. 

Jwala Prasad. J.—I agree- 

Appeal alloived in part. 
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Mohiuddin Khan and others — Petitioners 



The King-Emperor. 


Grl. Rev. Case Nos. 176 and 208 of 
1924, decided on 15th ifay. 1924. against 
the order of the Judicial Commissioner of 
Chota Nagpur. Ranchi, dated the 22Dd 

February, 1924. 

Cfim. Pro. Code, S. 162^ Use of Police 
diaries. 

When a Sub-Inspeotor does not remember what 
witneaaeg elated at the investigation and re*®®®® 
to relresh his memory from the diatieg, the Court 
should oompel him to look into ‘he diaries for -he 
purpose o! answering the queation. If. Bdu, u. i .j 

P. G. Maunk, Kailas Patti, C. C. Das 
and P. C. Pat—for Petitioners. 

Assistant Government Pleader—hr 


town. 

Judgment ;—Tb6Sfl two applications 
made to this Court in its, 


e maud —- ... I iaU^ 

irUdiotion againab the 

ititioners under section 144, I.P.O.. and 
senteuoa of three months rigorous 
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imprisonmeat paaaed against them by 
the Deputy Magistrate of Dalbangun). 
The convictions and sentences were upheld 
by the Judicial CoDamissioner of Ohota 
Nagpur on appeal. 

One of the applications is on behalf of 
two of the petitioners Mohiuddin and 
Sultan, the other is made by the rest of 
the petitioners. 

The case of Mobiuddin and Sultan is 
somewhat different from the case of the 
other petitioners. The charge against all 
the petitioners was that they formed an 
unlawful assembly and had entered the 
field of occurrence where the complainant’s 
party ware getting their paddy seedlings 
uprooted. Thera was no allegation of any 
essaultab all against the petitioners. The 
story was that the defence party had 
assembled some Pathans from Kothi to 
help them in their attempt to take posses¬ 
sion of the land and the two petitioners 
Mohiuddin and Sultan are alleged to have 
been two of these Pathans. As a matter 
of fact Sultan is not a Pathan. 

lu the first information given in this 
case the names of these two men were not 
mentioned, it was merely stated that the 
ten other petitioners went to the field with 
two Pathans whose names were not 
known. Mr. Manuk on behalf of these two 
petitioners complains that the appellate 
Court as well as the trial Court have nob 
considered properly the question whether 
these two petitioners were indenbified 
satisfactorily by the witnesses and were 
proved to have been mambaraof the unlaw¬ 
ful assambly. He shows that the witnesses 
gave ambiguous or evasive answers when 
questioned whether they had named these 
two petitioners to the police as having 
been present. He asserts that each 
witness was questioned particularly about 
the two men and yet the learned Judicial 
Commissioner in his judgment has given 
no consideration to the question of their 
participation in the unlawful assembly. 
The Sub-Insuector was asked whether the 
witnesses had named these two petitioners 
to him and said that he could nob remem¬ 
ber. When asked to refresh his memory 
from the diaries be refused bo do so and 
Magistrate did nob compel him to 
look into those diaries for the purpose 
of answering the question as he ought bo 
have done. 

I have read tbrou:?!! both the judgments, 
that of the trial Court and that of the 


appellate Court and it is true that in neither 
judgment has the question whether each of 
these two petitioners or either of them was 
in fact present been considered. 

The learned appellate Judge merely 
states that the appellants in that case -bad 
been sufficiently identified by the prose¬ 
cution witnesses. There is no considera¬ 
tion of the separate case of each as there 
should have been. 

Considering that these petitioners were 
nob named in the first information and that 
their defence was that they were not pre¬ 
sent, I think that the question of their 
participation ought to have been carefully 
dealt with by the learned Judicial Commis¬ 
sioner. 

Mr. 0. C. Das appears on bahalf of the 
ben other petitioners and though the 
grounds are not so strong as those put 
forward by the other two who were not 
mentioned in the first information by name, 
it is true that in their case also there has 
been no consideration in the judgments of 
the question whether they individually 
were present in the unlawful assambly. It 
is true that the Deputy Magistrate in his 
judgment states that " all these witnesses 
are unanimous in saying that the 
12 accused armed with swords, balaas and 
lathis went in a body to the field of occur¬ 
rence." But it is pointed out by Mr. Manuk 
that this is not a true statement as shown 
for example by the evidence of the prose¬ 
cution witnesses 2 to 5 who only named a 
few of the accused as having been identified 
by them on the spot. 

I am satisfied that the consideration of 
the question of the presence of Mobiuddin 
and Sultan has not been sufficiently consi¬ 
dered and that it will be necessary to ask 
the Judicial Commissioner to rehear the 
appeal altogether and bo consider whether 
these two men were present, at toe same 
time he will have bo consider in the same 
way whether the rest of the petitioners 
were present. 

It will be open to the learned Jadioial 
Commissioner to call the Sub-Inspaotoc 
before him in order that he may be examin¬ 
ed on the question of identification and be 
required to refresh his memory where such 
refreshment seems necessary. 

The order of the Jadioial Commissioner 
on appeal is therefore set aside and the 
appeal is remanded to him for rehea^ 
ing. The petitioners will remain on bail- 

Revision allowid. 
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Das and Macphkrson, jj. 

Tke Benares Btinfc, Limited —Petitioner. 

V. 

Surendra Narain Sin.jh and others — 
Opposite Party. 

Civ. R. P. No. 203 of 1923. decided 
on 13fch August, 1923, against the deoree 
of the Sub-Judge, Third Court, Patna, dated 
16bh May, 1923. 

(a) Ciu. Pro. Code. S. i6-Suits for land, 

A gait for deolaratioo. that a mortgage deoree 
in reapeot of propertieg at Patna pagsed by the 
Court at Benares la inoperative againet the 
plaintifi, ia not a suit for land and B. 16 does not 
apply. The cause of action oaonot be said to 

arise in Patna. [P. 831, C. 1*] 

(b) Jurisdiction—Cauie of attion. 

If oaueo of action did not oooor within the 
iutisdiotion of the Oourt it bannot entertain a suit 
that a deoree granted by another Court does not 
bind plaintifi. [P* 83iJ, 0, 2.j 

(o) Decree—Setting aside. 

The proper and convenient ooutse to eat aside a 
deoree is to go to the Court that granted the de^ee 
and to get It set aside by that Court. [P. 832, 

0 . 2 .] 

Sultan Ahmad—tar the Petitioner. 

Gangadhar Das and Bam Prasad for 
the opposite Party. 

Das, J.: —I think this application must 
succeed. The petitioner Bank was the 
plaintiff in a mortgage action at Benares. 
The suit was filed against the opposite 
party and various other persons whose 
names it is uneoessary to mention. The 
Benares Bank, Limited, obtained the usual 
mortgage decree on the I7th December, 
1917. The deoree as I have said, was 
against the opposite party and others by 

compromise. . 

The opposite party, sometime in 
instituted a suit in the Third Court of the 
Subordinate Judge of Patna for a declara¬ 
tion that the consent decree passed in 
Benares was wholly inoperative as against 
them. One of the questions which the 
learned Subordinate Judge bad to try was. 
whether the Court at Patna had jurisdic¬ 
tion to entertain the suit. 

I am clearly of opinion that the suit 
is not a suit for land and that section 16 
of the Code has no application to the facts 
of the case. Mr. Gangadhar Das has 
insisted that the suit is for the determina¬ 


tion of a right to or interest in immoveable 
property. His argument is based upon 
the view that it is impossible for him to 
succeed in the action unless he establishes 
bis tiHono the properties which were 
mortgaged by defeodauts Nos. 5 and 
6 in favour of the Benares Bank, 
Limited, and that, in so far as he is invit¬ 
ing the Court to adjadioata the title of bis 
clients to the mortgaged properties which 
are situated within the jurisdiction of the 
Patna Court, he is in efTeob asking the 
Court to determine the right to or interest 
of the petitioners in immoveable property. 
In my opinion the argument is unsustain¬ 
able in point of law. The only question 
which the learned Subordinate Judge has 
to decide is, whether the plaintiffs are 
entitled to a decree declaring that the 
deoree passed by the learned Subordinate 
Judge of Benares in 1917 is inoperative 
and void as against the plaintiffs in the 
present action. The plaintiffs in their 
action, no doubt, have asked the Court to 
adjudicate their title to the properties in 
dispute and also to hold that the defen¬ 
dants Nos. 5 and 6 were not entitled to 
mortgage the properties which belonged to 
them to the Benares Bank, Limited. 
But as the learned Chief Justice has 
pointed out in the case of Bamsumran 
Prasad v. Gobind Das (1), " the Court is 
in all oases bound to adjudicate upon the 
matters in issue between the parties and it 
ia unnecessary for the plaintiff to pray 
that this should be done. The real relief 
which the plaintiff seeks is the delivery of 
possession of the property by dispos¬ 
session of the defendant, and if he 
asks for a deoree in those terms when be 
is not bound first to ask for a declaration 
before such relief can be granted, I do not 
think that, merely because he asks the 
Oourt to adjudicate upon the matters in 
issue, the suit should be treated as a suit 
to obtain a declaratory deoree with conse¬ 
quential relief. ” 

The question which the learned Chief 
Justice had to decide in the case to which 
I have referred was a question of Court- 
fees payable on a certain plaint which had 
been filed by the plaintiff, but m my 
opinion wo are entitled to refer to that 
decision in order to determine the question 
whether the suit should be regarded as a 



1922 Pat. 615=»2 
1 Pat. L.R. 1«= 


pat. 125 = 3 P.L.T. 704=» 
1922 P.H.O.C. 291 (F.B.). 
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suit for a laud because in giving the appro* 
priate relief to the plaiotitfs tbe Court) may 
have to determine some questioii as to the 
right to the property as between the 
plaintitfs and the pro forma defendants. 
I do not say that the Court may neces¬ 
sarily have to determine those points; but 
it may have to do so. In my opinion the 
suit which has been filed by the plaintiffs 
in this case cannot be regarded as a suit 
for land, having regard to the relief which 
they prayed in this action. 

The next question is, whether part of 
the cause of action may bo sa*d to have 
arisen within the jurisdiction of the Patna 
Court, If section 16 does not apply, the 
only other section to which we may refer 
is section 20 of the Code of Civil Procedure. 
That section provides as follows:—" Sub¬ 
ject to the limitations aforesaid, every suit 
shall be instituted in a Court within the 
local limits of whose jurisdiction,— 

“ ia} the defendant, or each of the defen¬ 
dants, where there are more than one, at 
the time of the commencement of the 
suit actually and voluntarily resides, or 
carries on business or personally works 
for gain or, 

" (6) any of the defendants, where there 
are more than one, at the time of the com* 
menoement of the suit, actually and vo¬ 
luntarily resides, or carries on business, 
or personally works for gain, provided 
that) in euob case either the leave of the 
Court is given or the defendants who 
do not reside, or carry on business 
or personally work for gain, as aforesaid 
acquiesce in such institution ; or. 

“ (c) the cause of action wholly or in 


case where a decree had been obtained by 
the respondents as against the appellant in 
Calcutta. The appellant instituted a suit 
in Mainpuri for a declaration tbaj the 
decree passed by the Calcutta High Court 
bad been obtained by fraud. No application 
for execution had been made as against the 
appellant and the Subordiaate Judge held, 
and the High Court confirmed the decision 
of the learned Subordinate Judge, that the 
Mainpuri Court had no jurisdiction what¬ 
ever to entertain the suit. No doubt, if an 
application for execution bad been presented - 
as against the opposite party in Patna, that 
itself would have given rise to a cause of 
action of which the respondents might 
have taken advantage ; but it is conceded 
that tbe petitioner Bank has nob present¬ 
ed any application for execution of the 
decree which it has obtained as against 
tbe opposite party and it does not seem 
to us right that this suit should have been 
instituted in the Patna Court. As was 
pointed out by tbe late Chief Justice 
of tbe Allahabad High Court, where a 
decree has been improperly obtained tbe 
proper and most oonvenienb course is for 
the party aggrieved to go to the Court 
that granted tbe decree and get it set 
aside by that Court. I do not for a mo¬ 
ment suggest that under no oiroamstanoes 
would another Courc have jurisdiction 
to entertain a suit for a declaration that 
a decree granted by another Court is nob 
binding upon it, but it must be established 
that there is cause of action within tbe 
jurisdiction of the Court. In my opinion 
the learned Judge had no jurisdiction to 
entertain the suit. 


part arises. 

It is conceded that the terms of clauses 
(a) and ib) havenot been complied with. Tbe 
only other question is, have tbe terms of 
clause (c) been complied with? That leads 
us to consider the meaning of the term 
" cause of action.” All that I need do ia to 
refer to tbe decision ofthe late Chief Justice 


I must accordingly allow the application, 
set aside tbe order passed by the Court 
below and direct that the plaint be taken 
off the file and returned to tbe opposite 
party for the purpose of being filed in tbe 
proper Court. The petitioners are entitled 
to their costs throughout and we assess the 
costs in this Court at five gold mohurs. 


of the Allahabad High Court in the case of Macpherson, J :—I agree. 

Dan D,la y. Munna Lai (2). That Appl, cation allowed. 

(3) 11914) 36 All. = Wi- ly A.L.J. 






